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William  M.   Gwinn,   Marshal,   Plaintiff  in  Error,  v.  Buchanan, 
Haoan,  and  Co.,  for  the  use  of  William  Hollidat  and  Co. 

4  H.  1. 

If  an  execntion  creditor  aathorize  a  depntj  marshal  to  receive  in  payment  of  the  execution 
ocher  currency  than  gold  or  silver,  he  does  not  act  as  the  deputy  of  the  marshal  in  receiv- 
ing such  satistaction,  hut  as  the  agent  of  the  creditor,  and  the  marshal  is  not  responsible 
for  his  failure  to  pay  over  what  he  received. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  ol 
Mississippi,  in  an  action  against  the  plaintiff  in  error,  as  marshal 

It  appeared  that  a  deputy  of  the  marshal  having  in  his  hands  an 
ezecation  in  favor  of  the  plaintiffs  below,  the  following  letter  was 
written  to  him  by  the  plaintifis'  attorneys :  — 

"March  23,1840. 

*<  Dear  Sir :  In  the  case  of  Buchanan,  Hagan,  and  Co.,  use  of 
Wm*  Holliday  and  Co.,  v.  G^nn  and  Ballance,  we  are  authorized 
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to  receive  $1,000  in  United  States  treasury  notes,  and  the  balance  ia 
post  of  the  Union  Bank,  maturing  May  and  April,  1840,  adding  on 
the  post  notes  fifteen  per  cent  for  exchange.  This  was  what  Mr. 
Chvinn  proposed  to  us,  and  the  plaintiff  directs  us  to  accede  to  the 
proposition,  provided  the  payment  be  made  to^us  without  delay,  in 
order  that  the  funds  may  be  remitted  before  any  further  depreciation 
shall  occur.  You  will  please  communicate  this  to  the  parties  at  the 
earliest  moment. 

"  Very  respectfully, 

"  Your  ob't  servants, 

"  Harrison  and  Holt." 

Accordingly,  the  deputy  received  satisfaction  in  these  funds,  bat 
failed  to  pay  them  over  to  the  execution  creditor,  until  some  weeks 
after  their  receipt,  when  the  attorney  of  the  plaintiff  refused  to  receive 
them. 

Nelson^  (attorney-general,)  for  the  plaintiff! 

No  counsel  cotUrd. 

[    •  3    ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

As  a  general  principle,  it  is  undoubtedly  true,  that  the 
marshal  is  responsible  for  the  acts  of  his  deputy  in  the  execution  of 
process ;  and  if  the  deputy  had  taken  the  funds  mentioned  in  the 
testimony  without  any  orders  from  the  plaintiffs,  or  their  attorney, 
and  returned  the  execution  satisfied,  the  plaintiffs  would  not  have 
been  bound  to  accept  these  funds  in  discharge  of  their  judgment,  and 
might  have  insisted  on  the  fall  amount  from  the.  marshal  in  gold  and 
silver. 

But  it  is  clear,  that  the  plaintiff  had  a  right  to  accept  in  payment 
of  their  execution  whatever  they  thought  proper.  The  deputy- 
marshal  was  bound  to  obey  their  directions  upon  that  subject;  and 
neither  the  deputy  nor  the  marshal  can  be  held  responsible  to  the 
plaintiffs  for  any  loss  they  may  sustain  by  reason  of  an  act  done  in 
pursuance  of  their  own  instructions. 

But  the  plaintiffs  seem  to  suppose  tiiat  the  authority  given  to  the 
deputy  was  not  pursued,  and  that  the  payment  of  the  money  to  them 
without  delay  was  a  condition  annexed  to  the  authority,  whidi  had 
been  disregarded  by  the  deputy.  But  however  this  may  be,  as 
between  him  and  the  plaintiffs,  the  act  or  omission  of  the  deputy  in 
that  respect  cannot  make  the  marshal  himself  liable.  Grwinn  knew 
nothing  of  the  directions  given  by  the  plaintiffe'  attorney.     So  far  as 
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Fe^uson  was  acting  as  deputy  marshal,  he  had  no  right  to  receivei 
in  payment  of  the  debt,  any  thing  but  gold  and  silver.  He  had  no 
authority  from  the  marshal  to  take  any  thing  else.  But  when  the 
(daintiffis  interfered,  and  directed  him  to  receive  the  funds  above 
mentioned,  he  was,  in  receiving  such  funds,  not  acting  under  the 
aatharity  of  the  marshal  as  his  deputy,  but  as  agent  of  the  plaintiffs. 

And  if,  in  executing  the  power  they  gave  him,  he  disobeyed  their 
instructions,  they  must  look  to  him,  and  not  to  the  marshal,  who 
knew  nothing  of  these  instructions,  had  no  concern  with  them,  and 
who  cannot,  therefore,  upon  principles  of  law  or  equity,  be  held 
responsible  for  the  manner  in  which  they  were  executed. 

The  judgment  of  the  circuit  court  must  therefore,  be  reversed,  with 
ooets. 


Jambs  BrowN|  Plaintiff  in  Error,  v,  John  Clarke,  Defendant 

Under  the  law  of  Mississippi,  a  forthcoming  bond  is  snbstitnted,  as  a  security,  in  place  of  the 
lien  acquired  by  the  judgment  and  seizure  on  execution;  and  if  another  Judgment  is 
reooTered  by  a  third  person  after  the  taking  of  such  a  bond,  and  before  its  breach,  the 
second  judgment  creates  the  prior  lien  on  the  property  of  the  debtor. 

AUter,  if  the  bond  be  void. 

Where  executions  issue  from  a  state  court,  and  from  a  court  of  the  United  States,  if  there  be 
ao  lien  by  judgment,  the  one  under  which  a  seizure  is  first  made,  must  prevail,  and  hold 
the  piopefty. 

Error  to  tbe  district  court  of  the  United  States  for  the  northern 
distdet  of  Mississippi,  in  an  action  of  trover,  brought  by  the  defend- 
ant in  error. 

Brown  obtained  a  judgment  in  a  court  of  Mississippi,  against 
Cozart,  and  upon  the  levy  of  the  execution  on  June  20, 1840,  a  forth- 
coming bond  was  given,  conditioned  to  redeliver  the  property,  August 
17, 1840. 

On  this  execution,  the  sheriff  returned  that  the  property  was  not 
delivered,  and  at  the  November  term,  1840,  on  motion  of  Brown,  the 
court  quashed  the  forthcoming  bond,  and  an  alias  execution  issued 
November  23, 1840.  This  execution  was  levied  on  the  property  in 
question. 

The  title  of  the  plaintiff  below  was  as  follows.  He  recovered  a  judg- 
ment against  the  same  debtor  in  the  district  court  of  the  United 
States,  June  16,  1840 ;  levy  was  made  November  9,  1840,  upon  the 
property  in  question. 

Chalmers  and  Johnson^  for  the  plainti£ 

Miison  and  Broton^  contra. 
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[  •  12  ]       •  Nelson,  X,  delivered  the  opinion  of  the  court 

By  the  law  of  the  State  of  Mississippi,  a  judgment  is  a 
lien  upon  the  personal  as  well  as  real  property  of  the  defendant,  from 
the  time  of  its  rendition ;  Smith  et  al,  v.  Everly  et  aL  4  How.  Miss. 
178 ;  Commercial  Bank  of  Manchester  v.  Coroner  of  Yazoo  County, 
6  How.  Miss.  350;  and  if  the  first  judgment  obtained  by  Brown 
against  Cozart  could  be  upheld  against  the  objections  taken  to  it, 
there  is  no  doubt,  according  to  the  law  of  Mississippi,  that  the  in* 
structions  given  by  the  court  below  to  the  jury  were  erroneous.  That 
judgment  was  docketed  on  the  18th  of  May,  1840,  whereas  Clarke's 
was  not  recovered  till  the  16th  of  June  following. 

It  is  insisted,  however,  that  the  seizure  of  the  property  of  the 
defendant  by  the  sheriff,  under  the  first  judgment,  and  discharge  of 
it  on  the  execution  and  delivery  of  the  forthcoming  bond,  operated  to 
extinguish  the  lien,  and  let  in  that  of  the  junior  judgment  of  Clarke, 
so  as  to  give  it  the  preference.  This  raises  the  principal  question 
discussed  in  the  case. 

By  the  act  of  1827,  Laws  of  Miss.,  p.  123,  §  2,  the  sheriff  or  other 
officer  is  required,  upon  the  levy  of  an  execution  upon  personal  prop- 
erty, to  take  a  bond,  if  tendered,  with  sufficient  security  from  the 
debtor  payable  to  the  creditors,  reciting  the  service  of  such  execution, 
and  the  amount  due  thereon,  in  a  penalty  of  double  the  amount  of 
such  execution,  with  condition  to  have  the  property  levied  on  forth- 
coming at  the  day  of  sale ;  and  if  the  owners  of  such  property,  or  the 
defendant  in  the  execution,  shall  fail  to  deliver  the  same  according  to 
the  condition  of  the  bond,  such  sheriff  or  other  officer  shall  return  the 
bond  so  forfeited,  with  the  execution,  to  the  court,  from  which  the 
same  issued,  on  the  return  day  thereof ;  and  every  bond  so  forfeited 
shall  have  the  force  and  effect  of  a  judgment,  and  execution  shall 
issue  against  all  the  obligors  thereon,  &c. 

Under  this  statute,  it  appears  to  have  been  uniformly  held  in  the 
courts  of  Mississippi,  that  the  bond  thus  given  to  the  creditor  on  the 
seizure  of  the  goods,  was  intended  as  a  substituted  security  for  the 
lien  acquired  by  the  judgment  and  seizure ;  and  consequently,  on  its 
execution  and  delivery,  the  goods,  by  operation  of  law,  are  released 
from  all  charge,  and  left  in  the  possession  of  the  debtors  as  fr«e  and 
unincumbered  as  before  it  atf^ched;  and  if  the  property  is  not 
delivered  in  pursuance  of  the  condition,  the  remedy  is  then  upon  the 
bond,  which,  on  the  breach  or  forfeiture,  becomes,  by  opera- 
[  *  13  ]  tion  *  of  the  statute,  a  statutory  judgment  against  the 
defendant  and  sureties  from  that  time,  followed  by  a  new 
lien  upon  the  real  and  personal  estate  of  all  the  obligors.  The 
original  judgment  is  merged  and  satisfied  by  the  new  and  more  com- 
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prehensive  statutory  judgment  upon  the  bond,  and  the  remedy  of  the 
creditors  limited  to  the  enforcement  of  this  judgment. 

This  is  in  substance,  the  view  of  the  statute  as  expounded  by  the 
courts  of  Mississippi  in  several  cases,  and  particularly  in  the  case  of 
The  Bsmk  of  the  United  States  v.  Patton  et  oL  5  How.  Miss.  200,  in 
the  conrt  of  appeal^  which  was  argued  twice,  and  very  fully  con- 
sidered by  the  court.  Steward  v.  Fuqua,  Walk.  176 ;  Witherspoon 
«.  Spring,  3  How.  Miss.  60 ;  Archibald  et  aL  v.  Anderson,  2  How. 
Miss.  852;  King  v.  Terry,  6  How.  Miss.  613;  Minor  v.  Lancashire, 
4  Haw.  Miss.  347.  In  the  case  of  the  Bank  of  the  United  States  v. 
Patton,  the  court  speaking  of  what  would  have  been  the  eflfect  of  the 
forthcoming  bond,  if  the  statute  had  not  annexed  to  it  the  force  of  a 
judgment,  say :  "  As  it  releases  the  levy,  and  restores  the  property 
to  the  debtor,  it  is  tantamount  to  a  satis&ction  of  the  execution, 
and  the  creditor  would  be  left  to  pursue  his  remedy  upon  the 
bond.'' 

The  court  then  liken  it  to  the  replevin  bond  in  Virginia,  which 
had  been  held  to  be  a  substitute  for  the  original  judgment,  and 
operated  as  a  satisfaction ;  and  add :  '<  It  was  no  doubt  in  view  of 
this  principle  that  the  framers  of  our  statute  saw  proper  to  relieve 
the  creditors  from  the  delay  and  expense  of  a  second  suit  upon  the 
bond,  by  giving  to  it,  after  forfeiture,  the  force  of  a  judgment  against 
all  the  obligors  therein,  with  a  consequent  right  to  have  execution  on 
the  same ;  and  also  to  provide,  that  no  security  should  be  taken  on 
the  execution  which  is  sued  out  upon  the  new  judgment." 

It  will  be  seen  therefore,  that  the  forthcoming  bond  and  statutory 
judgment  consequent  upon  the  forfeiture,  in  its  operation  and  effect, 
reversed  the  original  position  of  these  parties  in  respect  to  the  priority 
of  lien  under  their  respective  judgments,  and  gave  to  Clarke,  the 
plaintiff  below,  the  preference,  his  judgment  having  been  docketed 
the  16th  of  June,  and  the  new  judgment  of  Brown  not  taking  effect 
till  the  17th  of  August,  the  date  of  the  forfeiture  of  the  bond. 
Minor  v.  Lancashire. 

If  the  case  stood  upon  this  footing,  it  is  very  plain  that  Clarke, 
the  purchaser  under  the  sale  of  the  marshal,  acquired  the  better  title 
to  the  property  in  question,  and  that  the  instructions  were  in  con- 
formity  to  the  law  of  the  case. 

It  is  contended  however,  that  the  quashing  of  the  forthcoming 
bond,  and  consequently  the  new  statutory  judgment,  operated  to 
revive  the  original  one,  and  to  restore  the  priority  of  lien,  the  same 
as  it  stood  before  any  of  the  proceedings  on  that  judgment  had  in- 
tervened. 

•  We  do  not  a:ssent  to  this  view  of  the  effect  of  the  [   *  14  ] 

1* 
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order  vacating  the  new  judgment,  so  far  at  least,  as  respects  the 
liens  or  rights  of  thurd  parties  which  have  legally  attached  in  the 
mean  time  to  the  goods  of  the  defendant,  discharged  from  the  original 
judgment  by  the  giving  of  the  forthcoming  bond.  After  that  lien 
was  suspended  or  discharged,  the  original  judgment  being,  in  con- 
templation of  law,  satisfied  by  the  new  and  substituted  security,  the 
debtor  was  at  liberty  to  deal  with  the  property  as  his  own,  and  it 
remained  in  bis  possession,  subject  to  any  charge  or  lien  impressed 
upon  it  either  by  the  act  of  the  party,  or  by  operation  of  law,  the 
same  after  the  forthcoming  bond,  as  before  the  entry  of  the  original 
judgment.  Possibly  as  between  the  parties  the  judgment  revived, 
but  it  would  be  against  principle,  and  work  manifest  injustice,  to 
give  to  it  this  retrospective  operation,  so  as  to  extinguish  the  inter- 
mediately acquired  legal  rights  of  third  persons.  We  deny  to  it  thia 
affect. 

It  would  be  otherwise,  if  the  forthcoming  bond  had  been  shown  to 
be  void,  as  it  might  then  be  treated  as  a  nullity,  and  as  aflfording  no 
foundation  for  the  statutory  judgment  consequent  upon  the  forfeiture. 
Under  such  circumstances,  the  lien  of  the  original  judgment  would 
remain  unaffected,  and  might  be  enforced  by  execution ;  it  would 
then,  of  course,  continue  uninterrupted  by  the  lien  of  any  subsequent 
judgment  entered  up  against  the  defendant. 

This  view  of  the  statute  was  taken  by  the  court  of  Mississippi,  in 
Carleton  et  aL  v,  Osgood  et  aL  6  How.  Miss.  285. 

But  no  such  ground  is  presented  in  the  record  before  us ;  nor  did 
it  exist  in  point  of  fact  in  the  case.  Oji  the  contrary,  the  forthcom- 
ing bond  was  in  conformity  to  the  statute,  and  the  only  reason  for 
the  action  of  the  court  in  quashing  the  proceedings,  for  aught  that 
appears  or  has  been  shown,  was  either  that  the  tribunal  conceded  to 
the  plaintiff  the  right  to  vacate  his  own  judgment  at  his  election,  and 
thus  voluntarily  give  up  all  the  rights  acquired  under  it,  or  that  the 
surety  was  irresponsible,  which  latter  ground  would  probably  have 
been  unavailing  had  the  fact  appeared  before  the  court,  that  Brown 
himself,  with  full  knowledge  of  all  the  circumstances,  approved  of 
the  sufficiency  of  the  security. 

At  all  events,  it  is  enough  to  sustain  the  ground  upon  which  we 
have  placed  the  priority  of  lieu  upon  the  property,  that  for  aught 
appearing  in  the  case,  the  new  judgment  of  Brown  upon  the  forth- 
coming bond  was  regular,  and  existed  in  full  force  and  effect  until  set 
aside  and  vacated  on  his  own  motion.  For  if  so,  it  is  clear,  upon  the 
statute  and  decisions  of  the  courts  of  Mississippi,  that  the  lien  of  his 
original  judgment  against  Cozart  became  thereby  lost  and  postponed, 
3o  as  to  let  in  that  of  the  junior  judgment  of  Clarke,  and  conse* 
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qneatly  the  sale  of  the  marshal,  by  virtue  of  the  execation  under  ity 
vested  ia  the  purchaser  the  better  title. 

We  haye  thus  far  examined  this  case  upon  the  law  of 
Mississippi,  *  where  the  cause  of  action  arose,  as  we  under-  [  *  15  ] 
stand  it  to  have  been  expounded  and  applied  by  the  courts 
of  that  State. 

Another  view  may  be  taken,  leaving  out  of  consideration  the 
priority  of  lien  as  acquired  under  the  judgments  of  the  respective 
parties,  and  looking  solely  to  priority  as  acquired  by  virtue  of  an 
^tual  seizure  of  the  property  under  execution,  reganling  that  as  the 
test  in  cases  where  the  conflicting  executions  issued  out  of  the  fed- 
eral and  state  courts,  and  to  the  executive  officers  of  the  difierent 
jurisdictions.  Hagan  v.  Lucas,  10  Pet.  400.  In  this  aspect  of  the 
case,  the  legal  result  is  equally  decisive  in  jGeivor  of  the  right  of  the 
plaintifl*  below. 

If  we  have  not  misapprehended  the  rule  of  law  prevailing  in  Mis- 
sissippi in  the  view  already  taken,  the  right  to  the  property  acquired 
under  the  seizure  of  the  first  execution  of  Brown  became  extin- 
guished by  the  operation  and  effect  of  the  forthcoming  bond.  No 
title,  therefore,  can  be  set  up  by  virtue  of  that  seizure. 

The  case,  then,  as  it  respects  the  right  depending  upon  priority  of 
actual  seizure  and  legal  custody  of  the  property,  instead  of  priority 
of  judgment,  stands  thus :  The  marshal  levied  upon  the  slaves  on 
the  9th  of  November ;  the  sheriff  not  till  the  7th  of  December  follow- 
ing. The  former,  therefore,  under  the  law  giving  effect  to  the  first 
seizure,  was  entitled  to  the  property,  and  of  course  the  purchaser  at 
his  call  acquired  the  better  title. 

In  every  view  we  have  been  able  to  take  of  the  case,  we  are  sat- 
isfied the  judgment  of  the  district  court  was  right,  and  should  be 
afiSbrmed. 

The  court  have  had  some  difficulty  in  noticing  the  exceptions  taken 
to  the  insiaructions  in  this  case,  in  the  form  in  which  they  are  present* 
ed  upon  the  record.  It  is  matter  of  doubt  whether  they  point  to  the 
instructions  given  and  refused  to  the  jury,  or  the  refusal  of  the  court 
below  to  grant  a  new  triaL  If  to  the  latter,  no  question  is  presented 
upon  which  error  would  lie,  according  to  the  repeated  decisions  of 
this  court    4  Wheat  213 ;  6  Wheat  542. 

The  x^unsel  were  probably  misled,  in  making  up  the  record,  by  the 
practice  in  Mississippi,  where  error  will  lie  to  the  appellate  court  for 
a  refusal  to  grant  a  new  trial  by  statute.  Laws  of  Miss.  493,  ( 
S3.  But  the  rule  is  otherwise  in  the  federal  courts.  That  State 
has  also  a  statute  providing  for  the  case  of  exceptions  to  be  taken  in 
the  progress  of  the  trial  in  the  usual  form,  (p.  620,  §  40,)  which  is  the 
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fonn  that  should  have  been  observed  in  this  case.     The  practice  is 
particularly  stated  and  explained  in  Walton  v.  The  United  States, 

9  Wheat.  651,  and  in  several  later  cases,  4  Pet  102. 

The  practice  is  well  settled  and  exceedingly  plain  and  simple,  and 
will  be  strictly  adhered  to  by  the  court. 

18  H.  161 ;  16  H.  14;  1  Wal.  692. 


The  Tombig^ee  Railroad  Company  v.  William  H.  Eneeland. 

4  H.  16.  ^ 

Bank  of  Aognste  v,  Earle.    IS  P.  519,  affirmed. 

[  *  17  ]        •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  only  question  arising  on  this  record  is,  whether,  by 
the  laws  of  Alabama,  a  contract  made  in  that  State,  by  the  agen^ 
of  a  corporation  created  by  the  law  of  another  State,  is  valid.  This 
point  was  fully  considered  and  decided  in  the  case  of  The  Bank  of 
Augusta  t;.  Earle,  13  Pet.. 519,  and  cannot  now  be  considered  as 
open  for  argument  in  this  court  The  principles  decided  in  that 
csise  must  govern  this ;  and  the  judgment  of  the  district  court  is, 
therefore,  reversed,  with  costs. 


Alexander  Levi  v.  John  Thompson  et  al. 

4  H.  17. 

The  title  acquired  bj  a  register's  certificate,  apon  which  a  patent  issaes,  is  snch  an  equitable 

title  as  was  liable  to  be  levied  on  bj  the  law  of  Iowa. 

The  commissioners  under  the  act  of  the  3d  of  March,  1837,^ 
amendatory  of  the  act  entitled :  "  An  act  for  laying  off  the  towns  of 
Fort  Madison,"  &c.,  approved  July  2, 1836,^  confirmed  unto  Alexan- 
der Levi  and  John  Thompson,  as  tenants  in  common,  the  right  of 
purchase,  by  preemption,  of  lot  No.  68,  in  the  town  of  Dubuque, 
being  of  the  first  class,  containing  seventeen  one  hundredths  of  an 
acre.  The  lot  was  entered  in  the  land-office,  and  the  receiver's  re* 
ceipt  given  to  Levi  and  Thompson  for  the  purchase-money,  on  the 
1st  of  April,  1840.  It  appears  that  William  Chilson  and  Joel  Camp- 
bell had  instituted  a  suit,  on  the  common  law  side  of  the  district 
court  of  Dubuque  county,  against  Levi  and  Thompson,  and  that 
judgment  was  rendered  against  them  for  0780.50  and  costs  of  suit, 
in  August,  1839.     Execution  was  issued  upon  the  judgment  in  due 
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fimn  of  law ;  it  was  placed  in  the  sheriff's  hands  to  be  executed,  and 
he  levied  upon  the  lot  for  which  Levi  and  Thompson  had  a  preemp- 
tion certificate,  and  the  same  was  sold  to  satisfy  the  execu- 
tioD,  before  a  patent  had  been  issued  *by  the  United  States  [  *  18  ] 
to  Levi  and  Thompson  for  the  same.  Thompson,  the  ten- 
ant in  common  with  Levi,  became  the  purchaser,  paid  the  purchase- 
money,  and  took  the  sheriff's  deed  for  the  same.  Thompson,  in  No- 
vember, 1841,  sold  the  lot  to  the  other  defendants,  who  bad  paid  for 
the  same  before  Levi  sued  out  his  bill.  They  state,  in  their  answer 
to  Levi's  bill,  that  when  they  bought  the  lot  from  Thompson,  they 
were  informed  by  him,  and  so  supposed  the  fact  to  be,  that  he  had  a 
full  and  perfect  right  thereto,  free  from  all  incumbrances  and  of  all 
claim  by  any  other  person  or  persons,  and  that  at  the  time  of  their 
purchase,  and  when  they  made  the  payments  to  Thompson  for  the 
same,  they  were  utterly  ignorant  of  any  title  or  claim  to  property  in 
Levi,  or  that  he  set  up  or  pretended  to  have  any  claim  or  title  to  the 
same.  That  the  first  notice  they  had  of  any  such  claim  by  Levi, 
was  about  three  weeks  before  the  date  of  their  answer  to  his  bill, 
when  he  sent  them  word  that  he  desired  them  to  make  a  division  of 
the  property  with  him.  They  further  state,  at  the  time  of  their  pur- 
chase there  was  a  small  log-house  upon  the  lot,  of  little  or  no  value 
to  them,  which  they  tore  down  and  removed.  That  they  went  into 
quiet  and  peaceable  possession  of  the  lot  at  the  time  of  their  pur- 
chase, and  have  so  remained  ever  since  ;  that  they  had  made  lasting 
and  valuable  improvements  upon  the  lot ;  that  for  a  considerable  part 
of  the  time  whilst  they  were  making  these  improvements,  Levi  had 
been  in  the  city  of  Dubuque,  and  they  lielieve  must  have  discovered 
them,  as  he  frequently  passed  and  repassed  the  lot,  and  never  in- 
formed them  of  his  having  any  claim  to  the  same.  The  cause  was 
tried  in  the  district  court,  upon  the  bill  and  answers  of  the  defend- 
ants, and  the  court  adjudged  that  the  petition  of  the  complainant 
should  be  dismissed.  An  appeal  was  taken  to  the  supreme  courty 
and  that  court  affirmed  the  decree  of  the  court  below ;  apd  from  that 
court  it  has  been  brought  to  this  court  by  appeaL 

Washing^ton  Huntj  for  the  appellant 
Davis  and  Orawford.  for  the  appellees. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  19  ] 

The  only  question  raised  by  the  pleadings  in  this  cause, 

and  it  seems  to  us  the  only  one  argued  at  its  hearings  in  the  district 

and  supreme  courts  of  Iowa,  was,  whether  the  lot,  for  which  Lee 

and  Thompson  had  a  preemption  certificate,  which  had  been  entered 


10  SUPREME   COURT  OF  THE  UNITED  STATES. 

Bachanaii  v.  Alexander.    4  H. 

and  paid  for  by  them,  was  or  was  not  liable  to  be  sold  upon  execu- 
tion issued  upon  a  judgment  rendered  against  them  previous  to  a 
patent  having  been  issued  for  the  land  by  the  government  of  the 
United  States.  Their  right  to  a  preemption  purchase  of  the  lot 
was  acquired  under  the  act  of  the  3d  of  July,  1836,  c.  262,  enti- 
tled :  ^  An  act  for  laying  off  the  towns  of  Fort  Madison  and  Bur- 
lington, in  the  county  of  Des  Moines,  and  the  towns  of  Bellevue, 
Dubuque,  and  Peru  in  the  county  of  Dubuque,  territory  of  Wiscon- 
sin, and  for  other  purposes,"  and  under  the  act  of  the  3d  of  March, 
1837,  c.  36,  amendatory  of  the  preceding  act  just  recited.  The 
right  of  Levi  and  Thompson  to  a  preemption,  under  those  acts, 
is  not  a  controverted  point  in  the  case.  Taking  it  for  granted,  then, 
that  it  had  been  lawfully  acquired,  that  they  entered  the  land  in  the 
proper  office,  and  that  it  was  paid  for  in  their  names,  this  gave  them 
the  right  to  the  register's  certificate  of  purchase,  to  be  transmitted  to 
the  commissioner  of  the  general  land-office,  as  in  other  cases  of  the 
sale  of  public  lands.  The  fee  continues  in  the  United  States  until 
the  issue  of  the  patent,  but  the  right  to  the  fee  was  in  the  purchasers, 
and  they  were  entitled  to  a  patent  for  the  land  unless  there  was  some 
legal  objection  by  the  United  States  against  issuing  it,  of  which  this 
court  is  not  advised. 

This  right  to  the  fee  and  a  patent  in  this  case  gave  to  Levi  and 
Thompson  that  '^  equitable  right "  to  the  land,  under  the  certificate 
from  the  receiver  of  the  land-office,  which  the  law  of  Iowa  has  made 
subject  to  execution  for  the  satisfaction  of  judgments.  Stat.  Law 
Ter.  of  Iowa,  197,  January  25, 1839. 

We  further  remark  that  the  principle  upon  which  the  case  of  Car- 
roll V,  Safford,  3  How.  441,  was  decided,  covers  this  case.  Nor  do 
we  find  any  thing  in  the  case  of  Bagnell  v»  Broderick,  13  Pet.  436,  or 
of  WUcox  17.  Jackson,  13  Pet  498,  516,  617,  cited  by  the  counsel  for 
the  plaintiff  in  error,  or  in  any  other  case  decided  by  this  court,  which 
conflicts  with  the  decision  it  here  gives. 

We  direct  the  decree  of  the  court  below  to  be  affirmed. 


INTKean  Buchanan,  Plaintiff  in  Error,  v.  James  Alexander. 

4H.80. 

Honey  in  the  hands  of  a  disharaing  officer  of  the  United  States,  thoagh  dae  and  pajable  by 
him  to  a  private  person,  cannot  be  attached  by  process  out  of  a  state  coart 

AFLean,  J.,  delivered  the  opinion  of  the  court. 
This  is  one  of  six  cases  depending  upon  the  same  principle,  which 
have  been  brought  before  thb  court  by  writs  of  error  to  the  circuit 
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itiperior  court  for  the  county  of  Norfolk,  State  of  Virginia,  under 
the  twenty-fifth  section  of  the  judiciary  act  of  1789.^ 

Six  writs  of  attachment  were  issued  by  a  justice  of  the  peace  of 
the  above  county  of  Norfolk,  by  boeurding-house  keepers,  against  cer- 
tain seamen  of  the  frigate  Constitution,  which  had  just  returned  fix)m 
a  craise.  The  writs  were  laid  on  moneys  in  the  hands  of  the  purser, 
the  plaintiff  in  error,  due  to  the  seamen  for  wages.  The  money  was 
afterwards  paid  to  the  seamen  by  the  purser,  in  disregard  of  the 
attachments,  by  the  order  of  the  secretary  of  the  navy. 

The  purser  admitted  before  the  justice  that  the  several  sums  at- 
tached were  in  his  hands  due  to  the  seamen,  but  contended  he  was 
not  amenable  to  the  process.  The  justice  entered  judgments  against 
him  on  the  attachments.  The  cases  were  Stppealed  to  the  superior 
court  of  the  county,  which  affirmed  the  judgments  of  the  justice. 
And  that  being  the  highest  court  of  the  State  which  can  exercise 
jurisdiction  in  the  cases,  and  its  judgments  being  against  a  right  and 
authority  set  up  under  a  law  of  the  United  States,  may  be  revised  in 
this  court  by  a  writ  of  error. 

The  important  question  is,  whether  the  money  in  the  hands  of  the 
parser,  though  due  to  the  seamen,  for  wages,  was  attachable.  A 
purser,  it  would  seem,  cannot,  in  this  respect,  be  distinguished  from 
any  other  disbursing  agent  of  the  government.  If  the  creditors  of 
these  seamen  may,  by  process  of  attachment,  divert  the  public  money 
from  its  legitimate  and  appropriate  object,  the  same  thing  may  be 
done  as  regards  the  pay  of  our  officers  and  men  of  the  army  and  of 
the  navy ;  and  also  in  every  other  case  where  the  public  funds  may 
be  placed  in  the  hands  of  an  agent  for  disbursement.  To  state  such 
a  principle  is  to  refute  it.  No  government  can  sanction  it  At  all 
times  it  would  be  found  embarrassing,  and  under  some  circumstances 
it  might  be  fatal  to  the  public  service. 

The  funds  of  the  government  are  specifically  appropriated  to  certain 
national  objects,  and  if  such  appropriations  may  be  diverted  and  de- 
feated by  state  process  or  otherwise,  the  functions  of  the  government 
may  be  suspended.  So  long  as  money  remains  in  the 
*  hands  of  a  disbursing  officer,  it  is  as  much  the  money  of  [  *  21  ] 
the  United  States,  as  if  it  had  not  been  drawn  from  the 
treasury.  Until  paid  over  by  the  agent  of  the  government  to  the 
person  entitled  to  it,  the  fund  cannot,  in  any  legal  sense,  be  consid* 
ered  a  part  of  bis  effects.  The  purser  is  not  the  debtor  of  the  sea- 
men. 

It  is  not  doubted  that  cases  may  have  arisen  in  which  the  govern- 

1 1  Stat8.atLaige,85. 
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ment,  as  a  matter  of  policy  or  accommodation,  may  have  aided  a 
creditor  of  one  who  received  money  for  public  services ;  but  this 
cannot  have  been  under  any  supposed  legal  liability,  as  no  such  lia^ 
bility  attaches  to  the  government,  or  to  its  disbursing  officers. 

We  think  the  question  in  this  case  is  clear  of  doubt,  and  requires 
no  further  illustration. 

The  judgments  are  reversed  at  the  costs  of  the  defendants,  and  the 
causes  are  remanded  to  the  state  court,  with  instructions  to  dismiss 
the  attachments  at  the  costs  of  the  appellees  in  that  court 


Lyman  A.  Spalding,  Plaintiff  in  Error,  v.  The  People  of  the  State 
OF  New  York,  ex  rel.  Frederic  F.  Backus,  Defendants. 

4  H.  21. 

A  certificate  of  discharge  under  the  bankrupt  law  (5  Stats,  at  Lai^,  440)  of  tlic  United 
States,  did  not  release  the  bankrupt  fix)m  a  fine  imposed  by  a  court  of  chancery  of  a  State^ 
for  breach  of  an  injunction. 

Error  to  the  high  court  for  the  trial  of  impeachments,  &c.,  of  the 
State  of  New  York. 

The  plaintiff  in  error  having  been  enjoined  by  a  court  of  chancery, 
and  attached  for  a  breach  of  the  injunction,  was  fined  $3,000  and 
costs,  taxed  at  $196.51.  Afterwards,  he  applied  for  the  benefit  of 
the  bankrupt  act,  and  while  the  proceedings  were  pending,  was  com- 
mitted to  prison  for  non-payment  of  the  said  fine  and  costs. 

Having  obtained  his  discharge  and  certificate  under  the  bankrupt 
law,  he  was  brought  before  a  state  supreme  court  commissioner,  on 
a  writ  of  habeas  corpus^  and  by  him  discharged  fi-om  that  imprison- 
ment. The  vice-chancellor  oidered  a  new  mittimus  to  issue,  under 
which  to  imprison  the  plaintiff,  notwithstanding  his  discharge  afore- 
said, which  was  shown  to  the  vice-chancellor  in  opposing  the  order. 
The  plaintiff  in  error  appealed  from  this  order  to  the  chancellor,  who 
confirmed  it,  and  again  to  the  court  of  errors,  where  it  was  reaffirmed 
He  then  sued  out  this  writ  of  error. 

^^  'rteniuSj  for  the  plaintiff. 

DelanOj  contra. 

[  •  36  ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  court  have  considered  this  case,  and  have  come  to  tho 
conclusion  that  the  judgment  of  the  court  of  the  State  of  New  York 
for  the  correction  of  errors,  must  be  affirmed.  But  there  is  some  differ- 
ence among  the  justices  who  concur  in  affirming  the  judgment  as  to 
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flie  principles  upon  which  the  affirmance  ought  to  be  placed.  No 
farther  opinion  wiH,  therefore,  be  delivered,  than  merely  to  pronoance 
the  judgment  of  this  court,  affirming  the  judgment  rendered  by  the 
state  court 

APLeaNi  J.     I  dissent  from  the  judgment  of  the  court. 

Watne,  J.  I  do  not  concur  with  the  majority  of  the  court,  and 
think  that  the  judgment  of  the  court  for  the  trial  of  impeachments, 
and  for  the  correction  of  errors,  should  be  reversed. 


Thomas  Beals,  Plaintiff,  v.  Felicitb  Hale,  Defendant 

4  H.  37. 

Two  mcts  of  the  State  of  Michigan,  passed  on  the  same  day,  respecting  recording  of  con- 
TeTsnces,  held  not  to  bo  repugnant,  and  that  a  mortgage  was  rightly  recorded  in  the  connty 
registry,  thoogh  the  land  was  in  the  city  of  Detroit,  and  one  of  these  acts  provided  for 
registration  in  the  dty  registry. 

Certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Michigan,  upon  the 
question  what  judgment  should  be  rendered  on  a  special  verdict, 
which  was  as  follows :  — 

"  That  John  Hale  was,  on  the  thirteenth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty  eight, 
seised  and  possessed  in  his  own  right  of  said  lots  number  sixteen, 
seventeen,  and  eighteen,  in  the  city  of  Detroit,  county  of  Wayne, 
and  (then  territory,  now)  State  of  Michigan. 

**  That,  being  so  seised  and  possessed  of  the  said  premises,  he,  the 
said  John  Hale  and  Felicite  Hale,  his  wife,  executed  a  mortgage,  to 
secure  the  payment  of  a  certain  sum  of  money,  to  one  James  Lyon, 
bearing  date  the  thirteenth  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  *  twenty  eight,  [  *  38  ] 
of  the  said  lots,  together  with  other  lands  lying  in  the  said 
oounly  of  Wayne,  as  well  as  of  certain  lands  in  the  county  of  Mon- 
roe, in  the  territory  of  Michigan,  which  said  mortgage  was  recorded 
in  the  office  of  the  register  of  the  said  county  of  Wayne,  where  said 
lots  and  part  of  said  mortgaged  premises  were  situated,  on  the  thir- 
teenth day  of  January,  in  the  year  eighteen  hundred  and  twenty  nine, 
in  Liber  9  of  Mortgages,  pp.  103, 104,  105,  &c.,  and  also  in  the 
county  of  Monroe,  where  the  remainder  of  said  lands  and  premises 
were  situated,  in  the  office  of  register  for  said  county,  in  Liber  9, 
Folios  281  to  286.  That  said  mortgage  was  afterwards,  to  wit,  on 
the  twenty-first  day  of  November,  in  the  year  eighteen  hundred  and 
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thirty-eight,  foreclosed  under  the  statates  of  the  State  of  MichigaOi 
and  the  said  several  lots  sold  at  public  auction,  and  struck  off  to  said 
Lyon  at  the  sale  thereof,  and  that  a  sheriff's  deed  was  afterwards,  on 
the  6th  day  of  April,  a.  d.  1842,  executed  to  the  said  plaintiff,  as 
assignee  of  the  certificate  of  sale  to  said  Lyon  of  the  said  lots,  they 
not  having  been  redeemed  within  two  years  fix)m  the  time  of  sale, 
pursuant  to  statutes  of  said  State  in  such  case  made  and  provided, 
which  said  deed  was  duly  recorded. 

"  And  the  said  jury  further  find,  that  the  said  John  Hale,  and  Fe- 
licite,  his  wife,  after  the  execution  of  the  former  mortgage,  and  be- 
fore a  foreclosure  thereof,  to  wit,  on  the  sixth  day  of  June,  in  the 
year  eighteen  hundred  and  thirty-seven,  for  a  good  and  valuable  con- 
sideration, duly  made,  acknowledged,  and  delivered,  undeor  their 
respective  hands  and  seals,  to  Nathaniel  Weed,  Harvey  Weed,  and 
Henry  W.  Barnes,  (who  had  no  notice  of  said  prior  mortgage  unless 
said  record  was  notice,)  another  or  second  mortgage  on  the  said 
premises,  lots  sixteen,  seventeen,  and  eighteen,  in  the  city  of  De- 
troit, county  of  Wayne,  and  State  of  Michigan,  which  said  mort- 
gage, bearing  date  the  said  sixth  day  of  June,  in  the  year  eighteen 
hundred  and  thirty-seven,  was  duly  recorded  in  the  appropriate  reg- 
istry, on  the  seventh  day  of  June,  in  the  year  eighteen  hundred  and 
thirty-seven,  in  Liber  8,  Polio  343,  of  Mortgages,  and  which  said 
mortgage  was  afterwards,  on  the  thirty-first  day  of  August,  in  the 
year  eighteen  hundred  and  thirty-nin^,  foreclosed  under  the  statutes 
of  said  State,  exposed  to  sale,  and  struck  off  to  said  Weeds  and 
Barnes  at  the  said  sale,  and,  not  having  been  redeemed  within  two 
years  therefrom,  that  a  sheriff's  deed  of  said  premises  was  executed 
on  the  16th  day  of  August,  eighteen  hundred  and  forty-two,  and  de- 
livered to  said  Nathaniel  and  Harvey  Weed,  and  Henry  W.  Barnes, 
of  all  and  singular  the  said  premises,  which  was  duly  recorded. 

<<  That  the  plaintiff  and  defendant  both  claim  under  the  respective 
mortgages  above  set  forth,  and  the  sheriff's  deeds  under  the  respec- 
tive foreclosures  aforesaid ;  and  that  Felicite  Hale,  the  defendant, 
was,  at  the  institution  of  this  suit,  and  still  is,  a  tenant  in 
[  *  39  ]  *  possession  of  said  premises,  under  a  lease  firom  said 
Weeds  and  Beurnes,  who  are  admitted  under  the  statute  to 
defend  as  her  landlords. 

^*  And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further  say, 
that  if  it  shall  appear  to  the  said  court,  from  the  facts  above  found, 
that  the  recording  of  said  prior  mortgage  from  Hale  to  Lyon  in 
the  registry  of  Wayne  county  was  sufficient  record  thereof  to  con- 
stitute notice  of  said  mortgage  under  the  laws  of  Michigan,  in  refer* 
ence  to  mortgages  of  real  estate  situate  in  the  county  of  Wayne, 
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iriQiin  the  limits  of  the  city  of  Detroit,  then  they  find  for  the 
plamtiffi 

^  Bat  should  said  court  be  of  opinion  that  said  record  in  the  office 
of  said  registry  for  ihe  county  of  Wayne  was  invalid  and  insufficient 
in  laW)  so  fieur  as  the  said  premises  in  the  city  of  Detroit  are  concerned, 
to  constitute  notice  thereof  to  the  subsequent  mortgagees,  then  they 
find  for  the  defendant 

Benry  N.  Walker ^  for  the  plaintij£ 

George  G  Bates  and  Alexander  D.  Frazer^  for  the  defendant. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court.  [  *  ^1  1 

The  sole  question  presented  in  this  case  is,  whether  a 
mortgage  executed  by  the  tenant  and  her  husband  to  James  Lyon,  on 
Uie  13th  of  November,  1828,  shall  prevail  over  another  mortgage 
executed  by  them  to  Nathaniel  and  Harvey  Weed  and  Henry  W. 
Barnes,  on  the  6th  day  of  June,  1837.  Being  eeirlier  in  time,  by 
nine  years,  the  first  mortgage  ought  of  course  to  have  precedence, 
and  will  entitle  the  demandant  to  recover,  unless  it  was  improperly 
leeorded* 

The  facts,  important  to  be  now  noticed  in  connection  with  that 
question,  are,  that,  at  the  time  of  the  execution  of  the  first  mort- 
gage, there  were  two  registries,  — <me  in  the  city  of  Detroit,  and  the 
otiier  in  the  county  of  Wayne,  within  which  that  city  was  situated* 
The  premises  in  dispute  were  within  the  limits  of  the  city,  and  the 
first  mortgage  was  recorded,  on  the  30th  of  January,  1829,  in  the 
registry  for  the  county  of  Wayne,  but  not  in  the  registry  for  the  city 
of  Detroit,  where  the  second  mortgage  was  recorded,  June  7,  1827. 
On  these  &ctB,  whether  the  recording  of  the  first  mortgage  was  legal 
or  void  must  depend  upon  the  construction  of  two  statutes  of  the 
State  of  Michigan,  both  passed  April  12, 1827. 

The  demandant  relies  upon  one  of  them,  as  being  the  only  statute 
for  recording  ^  mortgages,"  and  as  his  registry  was  duly  made  under 
that,  he  daims  to  recover.  While  the  tenant  relies  upon  the 
other  statute,  as  embracing  the  case  of  mortgages^  and  as  his  was 
the  only  one  recorded  in  conformity  with  it,  and  others  not  so  re- 
ooided  are  declared  void,  he  asks  for  judgment  in  his  favor.  It 
aeems  haidly  to  have  occurred  to  either  side,  that  a  construction 
may  he  given  to  these  statutes,  which  will  make  them  both  operative 
OD  this  subject,  aiul  sastain  both  of  the  mortgages  according  to  their 
Qiiginal  saak  and  intent;  and  if  no  legal  principle  is  opposed  to  such 
t  oouEse,  it  in  certaiiily  entitled  ta  preference. 

Because  it  is  a  well-settled  principle  of  construction,  that  convey- 
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ances  are,  if  practicable  on  any  reasonable  view  of  the  subject,  to 
be  sustained  rather  than  pronounced  void,  and  also,  that  statutesi 
which  apparently  conflict  with  each  other,  are  to  be  reconciled,  as 
£Bur  as  may  be  on  any  fair  hypothesis,  and  validity  given  to  each,  if 
it  can  be,  and  is  necessary  to  conform  to  usages  under  them,  or  to 
preserve  the  titles  of  property  undisturbed.  Cooper  v.  Telfair,  4 
DalL  14 ;  1  Serg.  &  R.  105 ;  2  Cranch,  358;  5  Cranch,  25 ;  Bac.  Abr. 
Statute,  L 

The  statute  which  passed  on  the  12th  of  April,  1827,  and  related 
to  '^  deeds  and  other  conveyances,"  went  into  effect  immediately,  and 
was  the  only  law  of  the  State  in  force  as  to  recording  mortgages  as 
well  as  other  deeds,  till  January,  1828. 

It  provided,  that  all  deeds  should  be  recorded  in  the 
[  •  62  ]  county  of  *  "Wayne  or  the  city  of  Detroit,  according  as  the 
land  conveyed  was  situated  in  one  or  the  other.     Laws  of 
1827,  p.  258. 

Though  the  title  to  this  act  and  its  general  language  do  not  embrace 
mortgages,  eo  nomine^  we  do  not  agree  with  the  counsel  for  the  de« 
mandant,  that  they  are  not  ii^cludedL 

In  the  2d  section,  the  word  ^'  mortgagee  "  is  twice  used.  In  the 
third  section,  also,  ^<  conveyances  affecting  in  law  or  equity,"  ^^real 
estates,"  are  spoken  of  And  besides  this,  it  is  reasonable  to  construe 
it  as  including  mortgages  under  the  general  words  of  ^^  all  deeds  and 
other  conveyances  of  any  lands,"  &c.  Sect.  1,  because  they  are 
sufficiently  broad  for  that  purpose,  and  because  a  similar  generality 
had  existed  in  the  expressions  in  former  laws  in  the  territory  on  this 
subject.  Woodward's  Code,  p.  52 ;  Code  of  1820,  p.  156 ;  and  was 
construed  to  include  mortgages ;  and  because,  if  these  are  not  in- 
cluded, there  were  eight  months,  from  April,  1827,  to  January,  1828, 
during  which  no  law  except  the  first  one  was  in  operation,  and  con- 
sequently when  no  provisions  whatever  existed  in  respect  to  the 
recording  of  that  important  species  of  conveyance.  The  law,  then, 
for  that  eight  months,  as  to  recording  mortgages,  must  be  considered 
ijo  have  been,  that  those  relating  to  lands  in  the  city  of  Detroit  should 
be  recorded  there,  and  those  relating  to  lands  in  otiier  parts  of  the 
county  of  Wayne  should  be  recorded  in  the  registry  for  the  county. 
See  the  2d  section. 

The  prior  mortgage  in  this  case,  however,  was  not  executed  within 
that  period,  but  on  the  13th  of  November,  1828 ;  and  in  the  mean 
time  the  other  act,  which  passed  on  the  same  day  with  that  we 
have  just  considered,  had  come  into  operation  <^  concerning  mort- 
gages," and  was  made  applicable  to  all  executed  after  January 
1, 1828. 
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The  nert  important  question  then  is,  What,  if  any,  was  the  alter- 
ation made  by  it  in  respect  to  the  recording  of  mortgages  ?  and  was 
the  mortgage  to  Lyon,  not  having  been  registered  as  the  first  act 
required,  recorded  in  the  manner  authorized  by  the  last  act  ? 

That  act  purports  to  relate  to  "  mortgages  "  alone ;  leaving  other 
conveyances  to  be  recorded  as  they  had  been  under  the  other  law 
during  the  eight  months  before  it  took  effect.  As  to  "  mortgages," 
it  provided,  that  those  executed  after  the  2l8t  of  January,  1828, 
"may  be  registered  in  the  county  in  which  the  lands  or  tenements  so 
mortgaged  are  situated,"  and  that  a  subsequent  one,  recorded  before 
a  prior  one,  should  be  preferred.  Laws  of  the  Territory  of  Michigan, 
273. 

The  mortgage  under  which  the  demandant  claims,  being  executed 
about  eleven  months  after  these  new  provisions,  was  recorded  in 
conformity  to  them. 

After  this  literal  compliance  with  that  law,  and  a  construction 
under  it  which  seems  to  uphold,  as  should  be  done,  if  practicable,  the 
eariy  mortgage,  it  does  not  seem  desirable,  and  it  is  hardly 
•cxpedientjunlessonprinciplenecessary,  to  resort  to  a  differ-  [  *  53  ] 
ent  construction,  which  would  render  the  first  security  void  as 
to  the  second  mortgagee,  although  recorded  in  strict  conformity  with 
the  law  last  going  into  operation.  And  as  little  does  it  seem  ex- 
pedient, unless  necessary  under  imperative  principles  or  precedents, 
to  pnsh  this  construction  so  far  as  to  avoid  or  postpone  any  mort- 
gages recorded  in  conformity  to  the  provisions  of  the  act  first  going 
into  operation.  The  statute  as  to  '^mortgages"  does  not  profess 
in  so  many  words,  to  repeal  any  portion  of  the  other  statute ;  nor  is 
it  necessary  so  to  construe  it.  Going  into  effect  later,  if  not  passed 
later,  it  is  true  that  any  of  its  provisions  entirely  inconsistent  with 
the  laws  in  force  before  it  took  effect,  or  repugnant  to  them,  might, 
without  words  of  repeal,  be  considered  as  changed  or  abrogated, 
and  the  first  impression  would  naturally  be,  that  the  provisions  of 
the  second  law,  so  far  as  regards  mortgages  of  land  situated  in 
the  city  of  Detroit,  were  irreconcilable  with  the  former  act,  and  hence 
t3  that  extent  repealed  it.  But  such  a  construction,  though  sustain- 
ing the  miMrtgage  to  Lyon,  might  avoid  many  others,  and  disturb 
numerous  titles,  and  hence  is  not  to  be  adopted,  unless  clearly  the 
proper  one.  Ld.  Baym.  371 ;  Bac*  Abr.,  Statute,  C  and  G ;  Strad- 
ling  V.  Morgan,  Plowd.  206.     We  think  it  is  not  the  proper  one. 

A  second  law  on  the  same  subject  does  not  repeal  a  former  one 
without  a  repealing  clause  or  negative  words,  unless  so  clearly  re- 
pugnant as  to  imply  a  negative.  1  Bl.  Com.  89 ;  1  Gall.  153,  in 
ease  of  ship   Argo,  ^^  leges  posteriores  priores  cotUrarias  abrogant." 
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But  if  they  be  not  so  contrary  or  so  repugnant,  that  the  last  act  ex- 
presses or  implies  a  negative  of  the  first,  then  they  may  continue 
to  stand  together*  And,  if  such  be  the  case  here,  a  mortgage  of 
city  property  recorded  in  conformity  to  either  law  would  be  valid. 
Such,  in  our  opinion,  is  the  case  here,  there  being  no  words  of  repeal 
or  negation  in.  the  act  concerning  mortgages.  Many  cases  of  this 
kind,  very  analogous,  are  cited  in  Foster's  case,  11  Coke,  63, 64.  See 
also  2  Roll.  410 ;  19  Viner's  Abr.  625. 

Among  them  is  one  where  an  act  of  parUament  made  an  offence 
punishable  at  the  quarter  sessions,  and  another  passed  making  it 
punishable  at  the  assizes,  without  any  words  of  repeal.  It  was 
held  that  you  may  indict  under  either,  or  at  either  court.  11 
Coke,  63. 

The  same  result  is  arrived  at,  if  the  two  acts  be  considered  as 
passing  and  taking  effect,  as  one  law,  on  the  same  day.  In  that 
view,  the  last  one  only  says  that  "  mortgages "  executed  after  the 
1st  of  January,  1828,  "  may  be  registered  "  in  the  county  where  the 
lands  lie ;  while  the  first  one  provided,  that  they  "  shall  be  recorded  " 
in  the  registry  of  the  city,  if  the  lands  lay  within  its  limits.  These 
provisions  may  stand  well  together,  upholding,  under  one 
[  *  54  ]  *  act,  a  recording  of  mortgages  in  the  city  registry,  as  good  in 
all  cases  of  property  situated  there  ;  and,  under  the  other,  up- 
holding a  record  of  mortgages  of  like  lands  in  the  county  registry  as 
also  good,  whenever  any  persons  prefer  to  resort  to  that  As  either ' 
of  these  views  does  not  avoid  the  second  mortgage,  but  only  gives 
it,  as  was  intended  by  the  maker  of  it,  a  rank  second  to  the  first  one, 
and  as  they  both  give  force  or  operation  to  both  statutes,  and  do  not 
endanger  or  disturb  titles  either  in  the  city  or  county,  when  either 
statute  has  been  complied  with,  they  ought  to  settle  the  question. 

It  may  not  be  amiss  to  notice,  also,  that  the  mortgage  to  Lyon 
contained  land  in  the  county  of  Monroe,  as  well  as  in  the  city  of 
Detroit,  and  having  been  seasonably  recorded  in  that  county,  would 
be  valid  for  some  purposes,  if  not  for  this,  without  any  second  registry 
whatever  in  another  city  or  county.  M'Keen  v.  Delancy's  Lessee,  5 
Cranch,  22 ;  Delancy's  Lessee  t;.  M'Keen,  1  Wash.  C.  C.  525. 

It  is  gratifying  to  find,  that  our  conclusion  in  this  case  accords 
with  the  result  in  the  only  decision  which  is  supposed  to  have 
been  made  in  the  State  of  Michigan  on  this  subject.  See  Weed  et 
aL  V.  Lyon  et  a/,  in  Harrington,  363. 

Had  that  decision  been  made  by  the  highest  judicial  tribunal  of 
the  State,  or  been  shown  to  accord  with  a  settled  usage  and  practice 
under  these  statutes  affecting  the  titles  to  real  estate,  we  should  have 
felt  bound  to  conform  to  it,  as  a  part  of  the  local  law.     9  Cranch, 
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87;  2  Pet  58,  85 ;  6  Wheat  119 ;  10  Wheat  152 ;  11  Wheat  361 ; 
1  Brockeabr.  C.  C.  539. 

But,  though  entitled  to  respect  and  weight,  that  case  has  not  been 
treated  as  a  precedent  to  control  this,  because  the  judgment  was  not 
in  a  court  of  the  last  resort,  and  is  said  to  have  been  appealed  &om, 
bat  further  proceedings  defeated  by  some  accident 

Let  a  certificate  be  sent  down,  that,  in  the  opinion  of  this  court, 
the  recording  of  the  mortgage  from  Hale  to  Lyon  was  sufficient  to 
give  it  validity  and  priority  under  the  laws  of  Michigan. 


Thomas  Manet,  and  others,  Plaintifb  in  Error,  v.  Thomas  J. 

PoRTBR,  Defendant 

4  H.  55. 

Soit  dismissed,  as  not  presenting  any  qnestion  of  which  this  coart  oonid  take  jurisdiction  un 

der  the  25th  soction  of  the  jadiciaiy  act  of  1789. 

Error  to  the  supreme  court  of  enors  and  appeals  for  the  State  of 
Tennessee* 

Brinle§f^  for  the  pkdntiffi  in  error. 

John  Y*  Masan^  (attorney-general,)  for  the  defendant 

As  the  decision  of  the  court  rested  entirely  on  the  question  of  juris- 
diction, all  those  parts  of  the  argument  which  involved  the  merits  of 
the  case  are  omitted  in  the  report 

Mr.  Brinley  rested  his  argument  in  favor  of  the  jurisdiction  of  the 
court  upon  the  proposition  that  the  contracts  of  the  Indians  were  held 
to  be  valid  because  they  had  a  right  or  authority  to  make  them  un- 
der the  State  laws  of  1829  and  1830 ;  and  that  the  authority  exer- 
cised under  those  laws  was  repugnant  to  the  treaty  of  1830,^  and  to 
the  ]bwb  of  the  United  States ;  and  that  the  decision  of  the  state 
court  was  in  favor  of  the  authority  thus  set  up. 

Mr.  Masofiy  attorney-general,  contended  that  the  facts  in  this  case 
were  not  sufficient  to  sustain  jurisdiction. 

*Tanet,  G.  J.,  delivered  the  opinion  of  the  court  [  ^^"^  ] 

Upon  examining  the  bill  in  this  case,  it  is  not  easy  to 
determine,  from  the  loose  manner  in  which  it  is  drawn,  whether  the 
complainant  claimed  the  relief  he  asked  for  on  the  ground  that  the 

1  7  Stats,  at  Large,  383. 
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representationB  made  to  him  by  the  defendant  were  false  and  firaad- 
nlent ;  or  on  the  ground  that  the  consideration  for  which  the  note 
was  given  had  failed ;  because  the  defendant  was  unable  to  convey 
him  a  title  to  the  Indian  reservations. 

It  is  evident,  however,  that  the  suit  was  not  brought  to 
[  *d8  ]  uphold  *any  title  or  right  which  the  complainant  claimed 
under  the  Choctaw  treaty,  or  under  the  law  of  congress 
which  he  states  to  have  been  passed  upon  the  subject.  For  he  does 
not  ask  for  a  conveyance  of  the  reservations,  nor  of  the  Indian  title  to 
them.  And  he  does  not  even  aver  that  these  claims  are  valid,  or  that 
he  has  any  title  to  them ;  but,  on  the  contrary,  charges  that  none  of 
the  claims  bad  been  secured,  and  states  that  he  did  not  think  it  prob* 
able  that  they  would  be  obtained  by  the  assignees  of  the  Indians. 
And  as  the  case  has  been  removed  here  firom  the  decision  of  a  state 
court,  we  have  no  right  to  review  it  unless  the  complainant  claimed 
some  right  under  the  treaty  with  the  Choctaws  or  the  act  of  congress,^ 
and  the  decision  of  the  state  court  had  been  against  the  right,  title, 
or  privilege  specially  set  up  by  him ;  and  even  in  that  case,  the  power 
of  revision  given  to  this  court  extends  no  further  than  to  the  particu- 
lar question  thus  raised  and  decided  against  the  party.  In  the  case 
before  us,  no  such  title,  right,  or  privilege  was  claimed  by  the  bill, 
and  of  course  no  decision  was  made  against  it  in  the  state  court. 
We  therefore  can  exercise  no  jurisdiction  in  the  case,  and  are  not 
authorized  to  examine  any  questions  of  fraud  or  failive  of  considera- 
tion, or  breach  of  contract,  which  the  bill  may  be  supposed  to  pre- 
sent, and  upon  which  the  court  of  the  State  of  Tennessee  may  now 
decide. 

Upon  referring  to  the  reports  of  this  court,  it  will  be  seen  that  the 
25th  section  of  the  act  of  congress  of  1789/''  under  which  this  writ  of 
error  is  brought,  has  been  often  the  subject  of  examination  and  com- 
ment in  this  court,  and  the  construction  of  the  section  and  the  prac- 
tice under  it  well  settled  by  many  decisions.  It  is  unnecessary  to 
repeat  here  what  the  court  have  said  upon  former  occasions.  It  is 
very  clear,  that  this  case  is  not  within  the  provisions  of  the  section, 
and  the  writ  of  error  must  therefore  be  dismissed  for  want  of  juris* 
diction. 

*  5  Stats,  at  Lai^,  180.  >  1  lb.  85. 
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Jambs  Erwin's  Lessee,  Plaintiff  in  Error,  v.  James  Dundas  et  (iL 

4  H.  58. 

An  ezecation  against  two  defendants,  issued  and  bearing  teste  after  the  death  of  one  of  them« 
is  void,  and  a  levy  under  it,  upon  bind,  gave  no  title  to  the  purchaser  thereof 

Error  to  the  circait  court  of  the  United  States  for  the  southern 
district  of  Alabama,  to  try  the  title  to  a  tract  of  land  obtained  by  a 
sale  CD  execution  to  the  plaintiff. 

AFGehee  recovered  a  judgment  against  Henry  Hitchcock  in  the 
county  court  of  Mobile  county,  November  2,  1836,  and  upon  a  writ 
of  error  the  supreme  court  affirmed  the  judgment,  June  23,  1838. 
This  affirmance  operated  as  a  judgment  against  Hitchcock,  and 
R.  D.  James,  his  surety,  on  the  bond  in  error,  and  a  Ji,  fa,  issued 
against  both,  but  no  effectual  proceedings  were  had  under  it  by 
reason  of  an  injunction.  Before  the  dissolution  of  this  injunc- 
tion Hitchcock  died ;  and  afterwards  an  oMas  fi.  /a.  issued  on  the 
affirmed  judgment  against  Hitchcock,  and  James,  his  surety,  and 
under  that  the  sale  in  question  took  place.  The  defendants  were 
purchasers  under  Hitchcock.  The  court  instructed  the  jury  that  the 
execution  sale  was  void,  and  the  plaintiff  excepted* 

Yerger  and  Crittenden^  for  the  plaintiff 

Coxe  and  Sergeant^  contra. 

•Nelson,  J.,  delivered  the  opinion  of  the  court  [  *''4  ] 

The  first  execution  issued  upon  the  judgment,  in  this 
case,  was  issued  on  the  18th  of  August,  1838,  during  the  lifetime  of 
both  the  defendants,  and  was,  therefore,  regular  and  valid ;  but,  ac- 
cording to  the  return  of  the  sheriff,  a  levy  was  made  only  upon  the 
property  of  James,  the  surety,  and  was  abandoned  when  the  proceed- 
ings at  law  were  enjoined  by  the  bill  in  chancery.  We  may, 
therefore,  'lay  this  execution  out  of  the  case.  For,  although,  [  *  76  ] 
according  to  the  law  of  Alabama,  when  an  execution  has 
been  issued  during  the  lifetime  of  a  defendant,  but  not  executed,  an 
ali4is  or  pluries  may  go  after  his  death,  and  the  personal  estate  of  the 
deceased  be  levied  on  and  sold  to  satisfy  the  judgment,  for  the  reason 
that  the  lien,  thus  regularly  acquired  under  the  first,  is  continued  by 
the  succeeding  writs,  down  to  the  time  of  the  sale ;  yet  it  appears  to 
be  well  settled  there,  that  the  practice  has  no  application  to  the 
enforcement,  of  executions  against  the  real  estate  of  the  deceased* 
Lucas  V.  Doe,  ex  dem.  Price,  4  Ala.  679,  N.  S. ;  Mansony  et  oL  v. 
The  U.  8.  Bank,  lb.  736 ;  Abercrombie  v.  Hall,  6  lb.  657. 
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The  validity  of  the  plaintiff's  title,  therefore,  must  depend  alto- 
gether upon  the  execution  issued  on  the  10th  of  July,  1840,  nearly 
one  year  after  the  death  of  Hitchcock,  under  and  by  virtue  of  which 
the  premises  in  question  were  sold  and  conveyed  to  him. 

At  common  law,  the  writ  of  fieri  facias  had  relation  to  its  teste^ 
though  in  fact  issued  subsequently,  and  bound  the  goods  of  the  de- 
fendant from  that  date.  The  act  of  29  Car.  11.  (reenacted  in  most 
of  the  States)  took  away  this  relation  as  it  respected  the  rights  of 
bond  fide  purchasers,  and  confined  its  binding  effect  upon  the  goods 
as  to  them  to  the  time  of  the  delivery  of  the  writ  to  the  sheriff;  but 
as  between  the  parties,  it  remained  as  it  stood  at  common  law. 

One  consequence  of  this  relation  has  been,  that  if  the  execution 
can  be  regularly  tested  in  the  lifetime  of  a  deceased  defendant,  it 
may  be  taken  out  and  executed  against  his  goods  and  chattels  after 
his  death,  the  same  as  if  that  event  had  not  intervened. 

The  theory  or  fiction  upon  which  this  result  is  arrived  at  is,  that 
the  execution  is  taken  in  judgment  of  law  to  have  been  issued  at  the 
time  it  bears  date,  however  the  fact  may  have  been,  and  that  being 
I»rior  to  the  death  of  the  defendant,  and  the  goods  being  bound  from 
the  teste^  or  presumed  issuing,  execution  upon  them  is  deemed  to 
have  commenced  in  the  lifetime  of  the  party,  and  being  an  entire 
thing,  may  be  completed  notwithstanding  his  death. 

It  is  regarded  in  the  same  light  as  if  delivered  into  the  hands  of 
the  sheriff  and  the  goods  bound  in  the  lifetime  of  the  defendant,  for 
the  reason  the  officer  being  entitled  to  seize  them  at  any  time  after 
the  teste^  the  death  of  the  party  could  not  alter  the  right ;  and  there- 
fore, though  the  execution  came  to  the  sheriff  after,  stiil,  if  tested  be- 
fore his  death,  the  goods  may  be  seized,  in  whose  hands  soever  they 
may  be  found. 

In  illustration  of  the  extent  to  which  this  doctrine  of  relation  is 
carried,  we  may  add,  it  has  been  frequently  held,  that  if  a  judgment 
is  entered  in  vacation  against  a  defendant  who  died  the  preceding 
term,  an  execution  tested  on  a  day  in  the  said  term  prior  to  the  de- 
fendant's death  may  be  sued  out  without  a  scire  facias; 
[  *76  ]  for,  as  the  judgment  signed  in  vacation  relates  *to  and  ia 
considered  as  a  judgment  of  the  first  day  of  the  preceding 
term,  and  as  the  execution  relates  to  the  judgment,  it  may,  in  point 
of  form,  be  considered  as  having  commenced  before  the  death  of  the 
defendant,  on  account  of  the  date,  or  teste^  and,  of  course,  upon  the 
ground  above  stated,  being  an  entire  thing,  be  completed  afterwards. 

There  are  numerous  authorities  establishing  this  view  of  the  case 
in  respect  to  the  enforcement  of  judgments  and  executions  against 
the  goods  or  other  personal  estate  of  the  defendant.     Gilb.  on  Ex. 
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14, 15 ;  Bing.  on  Ex.  185, 136, 190 ;  2  Tidd's  Fr.  1000,  9th  Lond.  ed. ; 
7T.B.24;  6  lb,  368. 

This  doctrine  of  relation  is  resorted  to  with  a  view  of  meeting  and 
avoiding  the  objection,  which  might  otherwise  be  alleged,  that  the 
lights  of  new  parties,  to  wit,  the  personal  representatives  of  the  de- 
ceased, would  be  affected  by  the  issning  and  enforcement  of  the  writ 
upon  the  goods  after  the  death  of  the  defendant,  who  should  be 
called  in  and  made  parties  to  the  record  for  the  purpose  of  enabling 
them  to  interpose  a  defence,  if  any,  to  the  judgment.  For,  upon  the 
eonstmction  given,  the  writ  is  regarded  as  having  been  issued  in  the 
lifetime  of  the  defendant  himself,  and,  inasmuch  as  he  had  not  taken 
any  steps  to  arrest  it  before  his  death,  no  good  reason  could  be  given 
for  the  interposition  of  his  representatives.  They,  upon  the  view 
taken,  were  not  new  parties,  nor  parties  at  all  to  the  proceedings,  as 
the  last  step  in  the  appropriation  of  the  goods  to  the  satisfaction  of 
ihe  judgment  had  been  isken  in  the  lifetime  of  their  intestate. 

The  same  doctrine,  it  seems,  has  been  held  to  be  equally  applica^ 
ble  to  executions  against  the  lands  and  tenements  of  a  deceased  de- 
fendant,  and  therefore  an  eleg^  bearing  teste  before  may  be  issued 
after  his  death,  for  the  reasons  given  in  the  case  of  executions  against 
the  goods  and  chattels.     2  Tidd's  Pr.  1034,  9th  Lond.  ed. 

It  is  otherwise  as  respects  the  writ  of  extent  issued  against  the 
king's  debtor;  for,  as  that  cannot  be  antedated,  but  must  bear  teste 
on  the  day  it  issues,  it  can  only  be  issued  against  the  lands  and 
goods  in  the  lifetime  of  the  defendant.  Another  writ  issues  in  case 
of  his  death  to  the  sheriff  to  inquire  into  the  special  circumstances 
before  execution  is  enforced.    2  Tidd's  Pr.  1049, 1053, 1057. 

This  series  of  cases,  coming  down  &om  the  earliest  history  of  the 
law  on  the  subject,  and  the  reasons  assigned  in  support  of  them, 
necessarily  lead  to  the  results, —  and  which  has  also  been  confirmed 
by  express  decision  in  all  courts  where  the  authority  of  the  common 
law^  prevails, — that  an  execution  issued  and  bearing  teste  after  the 
death  of  the  defendant  is  iiregular  and  void,  and  cannot  be  enforced 
either  against  the  real  or  personal  property  of  the  defendant,  until 
the  judgment  is  revived  against  the  heirs  or  devisees  in  the 
one  case,  or  personal  representatives  in  the  other.  *  Fitz.  [  *  77  ] 
N.  B.  266 ;  Harwood  v.  Phillips,  O.  Bridgman's  R.  473 ; 
Dyer's  R.  766;  PL  31;  2  Wms.  Saund.  6,  n.  1;  2  Ld.  Raym.  849; 
Aichb.  Pr.  282 ;  2  lb.  88 ;  Woodcock  v.  Bennett,  1  Cow.  711 ;  10 
Wend  212 ;  Hildreth  v.  Thompson,  16  Mass.  191. 

Mr.  Williams,  in  his  note  to  the  case  of  Jefferson  v,  Morton,  2 
Wms.  Saund.  6,  n.  1,  says,  that  if  the  defendant  dies  within  the  year, 
the  plaintiff  cannot  have  an  elegit  under  the  Statute  of  Westm.  2$ 
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against  his  lands  in  the  hands  of  his  heirs  or  terre-tenants,  or  gener- 
ally any  other  execution,  without  a  scire  facias  against  his  heirs  and 
terre-tenants,  or  personal  representatives,  although  he  may  in  some 
cases  have  q,  fieri  facias  against  his  goods  in  the  hands  of  the  execu- 
tors, referring  to  the  exception  to  the  general  rule,  when  issued  in  the 
lifetime  of  the  defendant.  So,  if  the  conusee  dies  within  the  year, 
his  executor  cannot  have  an  elegit  at  common  law  without  a  sdre 
fadas^  nor,  if  the  conusor  dies  within  that  time,  can  the  conusee 
have  an  elegit  against  his  heir  or  terre-tenant  without  such  writ. 
The  rule  being,  he  says,  that  where  a  new  person  who  was  not  a 
party  to  the  judgment  or  recognizance,  derives  a  benefit,  or  becomes 
chargeable  to  the  execution,  there  must  be  a  scire  facias  to  make 
him  a  party  to  the  judgment  or  recognizance.  Penoyer  v.  Brace,  1 
Ld.  Raym.  245 ;  S.  C.  1  Salk.  319,  320 ;  S.  C.  Garth.  404. 

Such  is,  we  apprehend,  the  settled  law  of  the  case,  where  the  judg- 
ment is  against  one  defendant,  and  the  execution  issued  and  tested 
ifter  his  death. 

In  the  case  before  us,  the  judgment  upon  which  the  execution  was 
issued,  and  the  lands  sold,  had  been  rendered  against  two  defend- 
ants, one  of  whom  was  living  at  the  time,  but  the  lands  sold  belonged 
to  the  estate  of  the  deceased.  And  it  is  material  to  inquire,  whether^ 
in  this  aspect  of  the  case,  a  different  rule  can  be  applied  to  the  sale. 

At  common  law,  a  judgment  or  recognizance  in  the  nature  of  a 
judgment  did  not  bind  the  lands  of  the  defendant,  nor  did  the  exe- 
cution disturb  the  possession,  as  it  went  only  against  the  goods  and 
chattels.  The  Statute  of  Westm.  2,  c  18,  (13  Bd.  L,)  first  subjected 
the  lands  of  the  debtor  to  execution  on  a  judgment  recovered  against 
him,  and  gave  the  plaintiff  the  writ  of  elegit  by  virtue  of  which  the 
sheriff  seized  and  delivered  a  moiety  of  the  lands  until  the  debt  was 
levied  out  of  tiie  rents  and  profits.  Under  this  statute,  a  moiety  of 
the  land  is  deemed  bound  firom  the  rendition  of  the  judgment  2 
Bac,  Abr.  tit  Execution,  685 ;  3  BL  Com.  418 ;  3  Co.  12 ;  The  Peo- 
ple V.  Haskins,  7  Wend.  466. 

Before  the  statute,  a  judgment  was  considered  a  charge  only  upon 
the  personal  estate  of  the  defendant ;  since,  a  charge  upon  both  the 
real  and  personal  estate. 

Before  and  since  the  statute,  in  case  of  a  judgment  against  two 
defendants,  and  the  death  of  one,  the  charge  of  the  judgment  8ur« 
vived  against  the  personal  estate  of  the  survivor ;  and  exo- 
[  *  78  ]  cution  *  could  be  taken  out  against  him  within  the  year 
without  a  scire  faciasy  and  the  debt  levied.  2  Tidd,  1120 ; 
1  Salk.  320 ;  Bing.  on  Ex.  136 ;  Norton  v.  Lady  Harvey,  2  Wma. 
Saund.  50,  51,  n.  4,  aiid  72,  n.  3 ;  16  Mass.  193,  n.  2 ;  1  Cow.  73& 
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The  ^writ,  however,  must  be  in  fonn  against  both,  to  correspond 
with  the  record,  but  it  could  be  executed  against  the  goods  of  the 
survivor  only ;  or,  on  making  a  suggestion  of  the  death  upon  the 
record,  the  writ  could  be  against  the  sur>dvor  alone.     Ibid. 

And  if  the  judgment  against  both  defendants  is  founded  upon  con- 
tract, the  surviving  defendant  is  entitled  to  contribution  out  of  the 
estate  of  the  deceased ;  Bing.  on  Ex.  137,  and  cases  cited ;  if  upon 
tort,  it  would  be  otherwise. 

But  since  the  statute,  if  the  plaintiff  seeks  to  enforce  the  judgment 
against  the  real  estate  of  the  defendants  in  the  case  put,  he  must  re- 
vive it  by  sdrefadas  against  the  surviving  defendant,  and  the  heirs, 
devisees,  and  terre-tenants  of  the  deceased,  before  execution  can  reg- 
ularly issue.  For,  as  to  the  real  estate  of  the  defendants,  the  charge 
of  the  judgment  does  not  survive;  and  the  execution  must  go 
against  the  lands  of  both ;  and  as  it  cannot  be  regularly  issued 
against  the  deceased  co-defendant,  nor  be  allowed  to  charge  the  es- 
tate in  the  hands  of  his  heirs,  devisees,  or  terre-tenants,  until  they 
have  notice,  and  an  opportunity  to  set  up  a  defence,  if  any,  to  the 
judgment,  a  scire  facias  is  indispensable  to  the  regularity  of  the  exe- 
cution. 2  Wms.  Saund.  51,  n.  4 ;  Bing.  on  Ex.  137,  and  cases  cited; 
4  Mod.  316;  2  Co.  14,  a;  1  Ld.  Raym.  244;  S.  C.  1  Salk.  320;  S. 
C-  Carth.  404 ;  16  Mass.  193,  n. ;  1  Cow.  711. 

It  will  be  seen,  therefore,  upon  these  authorities,  that  the  same 
objections  exist,  both  in  principle  and  in  reason,  as  it  respects  the 
enforcement  of  a  judgment  against  two  by  a  sale  of  the  real  estate 
on  execution  after  the  death  of  one,  which  have  been  shown  to  exist 
against  the  enforcement  of  a  judgment  against  a  single  defendant 
after  his  death.  For,  as  the  charge  of  the  judgment  against  the 
lands  does  not  survive,  but  continues  upon  the  lands  of  both  ^ifker 
the  death  of  one,  the  same  as  before,  and  cannot  be  enforced  against 
the  real  estate  of  the  survivor  alone,  as  in  the  case  of  the  personalty, 
and  the  execution  must  therefore  be  issued  against  both,  if  issued  at 
all,  it  is  obvious  the  lands  of  the  deceased,  in  that  event,  are  as  liable 
to  be  sold  by  the  sheriff  as  the  lands  of  the  survivor.  The  rights  of 
the  heirs  and  devisees,  and  the  reasons  for  protecting  them  by  the 
scire  facictSj  are  the  same  in  the  one  case  as  in  the  other ;  and  when 
the  law  disables  the  plaintiff  from  suing  out  execution  against  the 
real  estate  on  a  judgment  against  one  defendant  after  his  death,  it 
must  equally  disable  him  from  suing  it  out  on  a  judgment  against 
two,  after  the  death  of  one.  Otherwise,  in  both  cases,  the  interest 
of  new  parties,  upon  whom  the  estate  has  fallen,  or  to  whom  it  may 
have  passed,  is  liable  to  be  suddenly,  and  without  notice,  devested 
by  the  silent,  and   till  then  dormant,  power  of  the  law;   parties, 
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[  *  79  ]  *  too,  who  from  their  age  and  situation  in  life,  will  not  nnfre- 
quently  be  the  least  qualified  to  understand  and  protect 
these  interests,  being  the  children  of  the  deceased  defendant 

This  writ  of  scire  facias  is  also  made  necessary,  in  order  to  secure 
the  judgment  in  cases  where  the  plaintiff  has  neglected  to  take  out 
execution  within  the  year.  And  yet  it  has  always  been  held,  that,  if 
taken  out  after  the  year,  the  sale  under  it  is  valid,  and  the  title  of  the 
purchaser  protected.  The  execution  is  not  void,  but  voidable,  and 
may  be  regularly  enforced,  unless  set  aside  on  motion. 

In  analogy  to  this  course  of  decision,  it  has  been  argued  that  an 
execution  issued  after  the  death  of  the  party,  should  not  be  consid- 
ered void,  and  the  sale  under  it  a  nullity,  and  that  the  only  remedy 
should  be  on  a  motion  to  set  it  aside. 

Before  the  Statute  Westm.  2,  already  referred  to,  (c  45,)  if  the 
plaintiff  had  neglected  to  take  out  execution  within  the  year,  his 
only  remedy  was  an  action  of  debt  on  the  judgment.  The  law  pre- 
sumed it  had  been  satisfied,  and  therefore  drove  the  plaintiff  to  a 
new  original.  2  Tidd,  1102 ;  1  Bing.  on  Ex.  123,  n.  This  statute 
extended  to  him  the  writ  of  scire  facias^  by  means  of  which  the 
judgment  could  be  enforced  after  the  year  by  execution,  and  as  the 
writ  could  thus  be  issued  after  the  year  by  a  scire  facias^  the  judges 
held,  if  issued  without,  and  the  defendant  did  not  interpose  and  set 
it  aside,  it  was  an  implied  admission  that  the  judgment  was  unsatis- 
fied, and  existed  in  full  force.  The  issuing,  under  the  circumstances, 
was  regarded  simply  as  an  irregularity  which  it  was  competent  for 
the  party  defendant  *to  waive. 

It  is  apparent  that  the  analogy  between  this  class  of  cases  and 
the  one  under  consideration,  is  exceedingly  remote  and  feeble,  and 
that  they  stand  upon  different  and  distinct  grounds,  and  the  conclu- 
sions arrived  at  upon  substantially  different  and  distinct  considera- 
tion s. 

Another  ground  has  been  urged  in  support  of  the  sale  in  this  case, 
which  deserves  notice. 

It  has  been  arguec^  that  the  grantees  of  lands  sold  on  a  judgnvent 
against  the  grantor,  or  previous  owner,  through  whom  the  title  waa 
derived,  where  the  sale  confessedly  would  be  valid,  stand  upon  the 
same  footing  as  the  heirs  or  devisees  in  the  case  of  a  sale  after  the 
death  of  the  defendant 

But  the  distinction  between  the  two  cases  is  manifest. 

In  the  first  place,  the  grantee,  in  making  the  purchase,  is  presumed 
to  have  made  the  proper  inquiry  into  the  nature  and  validiiy  of  his 
title,  and  therefore  to  have  known  of  the  existence  of  the  incum- 
brance, and  to  have  taken  the  necessary  precautionary  measures 
against  it 
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The  sale  on  the  execution  cannot  take  him  by  surpiise,  with  ordi* 
nary  attention  to  his  rights. 

And,  in  the  second  place,  the  defendant  in  the  execntion, 
not  the  •  grantee,  is  the  party  most  deeply  interested  in  the  [  *  80  ] 
proceeding;  for  if  his  grantee,  or  any  sncceeding  grantee 
under  the  title,  should  be  dispossessed  by  reason  of  a  sale  on  a  prior 
incumbrance  by  judgment,  he,  the  defendant  in  the  execution,  would 
be  answerable  oyer  upon  his  covenants  of  title. 

The  grantee,  therefore,  is  neither  exposed  to  a  sale  under  the  judg- 
ment by  surprise,  nor  is  he  the  party  usually  interested  in  the  sale. 
Upon  the  whole,  without  pursuing  the  examination  further,  we  are 
satisfied  that,  according  to  the  settled  principles  of  the  common  law, 
and  which  are  founded  upon  the  most  cogent  and  satisfactory  grounds, 
the  execution  having  issued  and  bearing  teste  in  this  case,  after  the 
death  of  one  of  the  defendants,  it  was  irregular  and  void ;  and  that 
the  sale  and  conveyance  of  the  real  estate  of  the  deceased  under  it 
to  the  plaintiff,  was  a  nullity. 

We  may  further  add,  that  since,  this  suit  was  commenced,  and 
while  it  was  pending  in  the  circuit  court  of  the  United  States,  the 
highest  court  in  the  State  of  Alabama  have  had  the  same  question 
before  them,  and  have  arrived  at  a  similar  result.  6  Ala.  657. 
Judgment  of  the  circuit  court  affirmed. 

9  H.  88;  18  H.  287 ;  2  Wal.  818;  4  Wal.  287. 


Chablbs  Gratiot,  Plaintiff  in  Error,  v.  The  United  States. 

4H.  80. 

The  enjliiieer  ftnperintending  a  militarj  work,  is  liablOi  by  the  army  regulations,  to  be 
Rqaircd  to  act  in  the  diflbarsement  of  pablic  money,  when  there  is  no  disbarsin;);  agent  for 
that  work  ;  a  specific  compensation  is  provided  therefor ;  he  cannot  charge  a  commission 
mpon  snch  disborsements. 

Whether  the  plaintiff  in  error  conld  be  entitled  to  any  extra  compensation  for  extra  serrices 
as  chief  of  the  corps  of  engineers  at  Washington,  Is  a  question  which  did  not  arise, 
because  there  was  not  evidence  of  the  amount  or  value  of  such  services. 

The  amy  regulations,  made  pursuant  to  the  authority  conferred  by  congress,  have  the  force 

Brrok  to  the  circnit  conrt  of  the  United  States  for  the  district  of 
MiBsonrL  The  case  was  before  this  conrt,  and  is  reported  15  Pet. 
336.  The  instmctions  requested,  given,  and  refused,  which  were 
excepted  to,  were  as  follows :  — 

•  Wlierenpon  the  conrt  instructed  the  jury,  1.  That  the  [  •  93  ] 
defendant  is  not  entitled  to  any  commission  on  the  sums 
by  him  turned  over  to  James  Maurice,  charged  by  him  on  account  of 
Port  Calhoun  and  Fort  Monroe,  and  rejected  by  the  accounting  offi- 
cers of  the  treasury ;  (1.)  because  defendant  received  ^4.00  each  day 
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for  his  attendance  upon  the  above  works,  by  a  former  allowance,  and 
by  the  one  now  ordered  ;  (2.)  because  the  only  evidence  is  what  the 
transcript  introduced  by  the  plaintiff,  furnishes ;  and  such  evidence  is 
not  sufficient  to  authorize  any  commission  to  be  allowed  merely  for 
turning  over  to  an  accounting  officer  the  moneys. 

2.  Nor  is  the  defendant  entitled  to  any  credit  for  commissions  or 
disbursements  on  account  of  appropriations  for  fortifications  as 
charged  by  him.  Of  this  item,  the  only  evidence  in  the  cause  is  thai 
furnished  by  the  transcript  introduced  by  the  United  States,  as  the 
principal  evidence  on  which  the  defendant  is  charged,  and  the  evi- 
dence thereby  furnished,  is  not  sufficient  to  authorize  the  jury  to  allow 
the  defendant  the  credit  claimed. 

3.  Nor  is  the  defendant  entitled  to  commissions  for  disbursements 
on  account  of  contingencies  and  repairs  of  fortifications  as  charged 
by  him,  there  being  no  evidence  on  this  item  of  charge,  except  the 
abovenamed  transcript,  which  evidence  is  not  sufficient  to  authorize 
the  jury  to  allow  any  credit  for  this  item. 

4.  Nor  is  the  defendant  entitled  to  any  credit  for  commissions  as 

charged,  upon  any  moneys  collected  of  Jacob  Lewis  and  Co. 
[  *  94  ]  *  and  Samuel  Cooper,  or  either  of  them ;  because  the  above- 
named  transcript  is  the  only  evidence  in  the  cause  to  estab- 
lish this  charge  against  the  United  States,  and  such  evidence  is  not 
sufficient. 

6.  Nor  is  the  defendant  entitled  to  commissions  as  charged  by  him 
on  account  of  sales  of  public  property,  there  being  no  evidence  but 
the  foregoing  transcript  to  establish  ihe  charge,  which  evidence  is  not 
sufficient. 

In  the  five  cases  above,  there  is  no  evidence  to  warrant  the  credit 
claimed  in  either  case. 

6.  The  services  of  the  defendant,  whUe  chief  engineer,  charged 
with  the  duties  of  the  engineer  department,  in  conducting  the  affairs 
connected  with  the  civil  works  of  internal  improvement  carried  oa 
by  the  United  States,  are  not  extra-official  services  for  which  he  is 
entitled  to  credit  in  this  action. 

7.  There  is  no  evidence  that  the  defendant  performed  any  extra* 
official  service  in  conducting  the  affairs  connected  with  the  execution 
of  the  act  of  congress  of  14th  July,  1832,'  to  provide  for  the  taking^ 
of  certain  observations  preparatory  to  the  adjustment  of  the  northern 
boundary  line  of  the  State  of  Ohio. 

8.  The  services  alleged  to  have  been  performed  by  the  defendant 
at  one  of  the  desks  or  bureaux  of  the  war  department,  the  claims  ta 
which  are  specified  in  an  account  dated  March  23, 1841,  and  ap- 
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pended  to  Benjamin  Fowler's  deposition,  taken  March  16, 1842,  if 
nieh  services  were  performed  at  the  bureau  of  the  chief  engineer,  and 
professedly  in  that  capacity,  they  were  among  the  duties  appertain- 
ing to  the  office,  and  such  as  the  defendant  was  bound  to  perform  as 
chief  engineer,  without  being  entitled  to  any  extra  compensation 
above  his  pay  and  emoluments  as  a  brigadier-general  in  the  army  of 
the  United  States.  And  as  to  items  numbered  from  one  to  twenty- 
two,  in  the  same  account,  for  examining  and  reporting  on  various 
sabjects,  for  which  the  defendant  claims  extra-official  compensation, 
his  evidence,  and  the  evidence  of  the  United  States,  show  them  to 
have  been  examinations  and  reports  on  matters  appertaining  to  the 
office  of  chief  engineer.  So  are  the  reports  on  their  face,  so  far  as 
they  have  been  given  in  evidence,  nor  is  there  any  evidence  in  any 
degree  to  the  contrary.  To  sustain  some  of  them,  no  evidence 
^atever  is  offered ;  neither  for  making  those  in  regard  to  which 
evidence  has  been  offered,  nor  for  such  in  regard  to  which  no 
evidence  has  been  offered,  can  the  defendant  claim  extra  compen- 
sation. 

To  the  giving  of  the  eight  instructions  above  set  forth,  the  defend- 
ant, by  his  counsel,  excepted. 

The  defendant,  by  his  counsel,  then  prayed  the  court  to  instruct 
the  jury  as  follows :  •»• 

1.  That  under  the  first  count  of  the  declaration,  the  plain- 
tiff is  *  not  entitled  to  recover  against  the  defendant  for  [  *  95  ] 
any  money  received  by  him  in  any  office  or  capacity  other 

than  chief  engineer.     Which  instruction  was  given  by  the  court 

2.  That  under  the  second  count  of  the  declaration,  the  plaintiff  is 
not  entitled  to  recover  against  the  defendant  for  any  money  received 
by  him  in  any  office  or  capacity  not  mentioned  in  the  bill  of  particu- 
fauB  of  demands,  furnished  and  filed  by  the  plaintiff  under  that 
count,  nor  for  any  money  which  may  have  been  received  by  the  de- 
fendant at  any  other  time  than  that  mentioned  in  said  bill  of  particu- 
laiB,  that  is,  the  year  1839. 

This  last  instruction  was  refused  by  the  court,  because  there  was 
no  order  made  by  the  court  on  the  plaintiff  to  furnish  a  bill  of  par- 
tjcalars,  and  on  the  memorandum  furnished  voluntarily  to  the  defend- 
ant's counsel  the  court  did  not  act,  and  might  not  have  acted,  if 
leqaiied  to  do  so,  under  the  circumstances,  this  being  a  matter  of 
diflcxetion* 

3.  That  if  the  jury  find,  from  the  evidence,  that  the  defendant  per- 
fenned  any  of  the  services  for  which  be  has  charged  in  the  last  item 
of  his  account  under  the  direction  of  the  President  or  secretary  of 

%  and  that  such  s^vices  were  neither  military  nor  civil  engineer- 
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ing,  he  is  entitled  to  compensation  for  such  services  as  a  set-off  in 
this  action.     This  last  instruction  was  refused  by  the  court 

4.  That  if  the  jury  find,  from  the  evidence,  that  the  defendant  per- 
formed any  of  the  services  in  the  item  of  his  account  appended  to 
Benjamin  Fowler's  deposition  under  the  direction  of  the  President  or 
secretary  of  war,  and  that  such  services  were  not  enjoined  by  the 
army  regulations,  the  defendant  is  entitled  to  compensation  for  such 
services  as  a  set-off  in  this  action. 

This  last  instruction  was  refused  by  the  court,  and  the  refusal  re* 
duced  to  writing  in  the  following  words :  -— 

^<  This  instruction  is  refused,  and  the  eighth  instruction,  given  on 
the  part  of  the  United  States,  is  referred  to  as  embracing  the  whole 
subject-matter.  The  court  is  furthermore  of  opinion,  that  the  Presi- 
dent or  secretary  could  well  refer  to  the  chief  engineer  any  matter  for 
report,  &c,  which  appertained  to  the  particular  service  devolving  on 
the  engineer  department,  in  cases  where  congress,  or  either  house,  by 
law  or  resolution,  required  information  firom  the  President  on  that 
particular  subject,  aside  firom  any  injunction  by  the  army  regulations, 
and  therefore  the  instruction  cannot  be  given  in  the  terms  it -is 
asked." 

5.  That  if  the  jury  find,  firom  the  evidence,  that  the  defendant,  by 
the  direction  of  the  President  or  of  the  secretary  of  war,  performed 
any  of  the  services  cheurged  for  in  the  last  item  of  his  account,  beings 
the  said  item  attached  to  Fowler's  deposition,  and  that  the  serviceB 

so  rendered  were  out  of  the  limits  of  his  official  duties 
[  *  96  ]  *  as  chief  engineer,  he  is  entitled  to  compensation  for  such 
extra  services,  as  a  se.t-off  in  this  action. 

This  last  instruction  was  refused  by  the  court,  and  the  refusal  was 
reduced  to  writing,  in  the  following  words :  — 

'<  The  court  refuses  this  instruction,  because  the  whole  evidence  in 
the  cause,  without  any  exception,  is  written  evidence,  which  the  court 
is  called  on  to  construe  and  apply,  and  not  the  jury,  and  firom  such 
evidence  to  ascertain,  as  matter  of  law,  what  were  the  defendant's 
duties  and  acts ;  and  taking  all  the  evidence,  and  construing  it  the 
most  favorably  for  the  defendant,  none  is  adduced  showing,  or  tend- 
ing to  show,  the  defendant  performed  any  service  not  appertaining  to 
bis  station  as  chief  engineer ;  and  for  the  {uroper  instruction  on  the 
item  referred  to,  the  eighth  inslaruction  on  part  of  the  United  States, 
on  this  item,  is  to  govern  the  jury. 

^^  If  for  no  other  reason,  this  instruction  would  be  refused,  because 
the  said  eighth  instruction  concludes  the  whole  matter.  There  is  no 
fact,  therefore,  to  which  this  instruction  could  apply,  and  it  again 
refers  the  matters  of  law  to  the  jury,  what  the  chief  engineer's  official 
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daties  were,  assuming  to  withdraw  their  decision  from  the  court,  and 
out  of  the  previous  instniction." 

To  all  which  decisions  and  opinions  of  the  court  in  giving  the 
iDstrQctions  on  the  part  of  the  United  States,  and  in  refusing  the 
instnictions  which  were  prayed  for  by  the  defendant,  and  by  the  court 
refused,  the  defendant,  by  his  counsel,  excepts. 

Jimes  and  Caxcj  for  the  plaintifil 

Mason,  (attorney-general,)  for  the  United  States* 

•  Wayne,  J.,  delivered  the  opinion  of  the  court.  [  •  110  ] 

This  case  is  now  before  us  upon  exceptions,  taken  upon 
its  trial  in  the  circuit  court,  to  the  instructions  which  were  given  by 
the  court,  and  such  as  it  refused  to  give  to  the  jury.  We  do  not 
think  them  weil  founded.  When  the  instructions  were  given  and 
refused,  the  only  matters  in  controversy,  were  items  1,  2,  3,  6,  7,  8, 
14, 15,  in  General  Gratiot's  set-off.  The  4th,  9th,  10th,  12th  items, 
and  one  half  of  the  11th,  had  been  withdrawn,  having  been  allowed 
in  former  settlements.  The  other  half  of  11,  and  the  entire  5th  item, 
were  admitted  by  the  district  attorney,  in  the  course  of  the  trial,  to 
be  audits  against  the  demand  of  the  United  States.  The  instruc- 
tions, then,  are  to  be  considered  in  reference  to  the  disputed  items  1, 
2,  3,  6,  7,  8, 14, 15. 

The  first  instruction  was  given  upon  item  number  1,  the  second 
upon  item  3,  the  third  upon  item  3,  the  fourth  upon  items  6  and  7, 
the  fifth  upon  the  8th  item,  the  sixth  and  seventh  upon  item  14,  and 
the  eighth  instruction  upon  item  15,  comprehending  under  the  last  all 
the  particulars  in  the  account  attached  to  Mr.  Benjamin  Fowler's 
deposition. 

The  instructions  were  intended  by  the  court  to  be  legal  conclusions 
from  all  the  evidence  in  the  cause.  Our  inquiries  will  be,  are  they 
CO?  And,  as  legal  conclusions,  were  they  given  in  such  terms  as  in 
oo  way  to  encroach  upon  the  province  of  the  jury  to  weigh  the  evi- 
dence as  to  the  fiicts  in  the  case? 

The  first  instruction  denies  the  right  to  commissions  upon 
the  *  amount  turned  over  to  James  Maurice.  After  another  [  *  111  ] 
reason  in  no  way  material  to  be  here  noticed,  the  court 
gives  as  a  final  reason  for  rejecting  the  charge,  that  the  only  evidence 
in  support  of  it  vms  the  transcript,  and  that  such  evidence  was  not 
sufficient  to  authorize  any  comnoiesion  to  be  allowed  for  turning  over 
the  money  to  an  accounting  officer. 

The  transcript  alluded  to  is  the  account  of  General  Gratiot  with 
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the  United  States.  It  was  a  part  of  the  record  in  the  case  reported 
in  15  Pet.  336,  and  was  used  again  as  evidence  upon  the  trial  of  the 
cause  in  the  circuit  court,  with  the  consent  of  General  Ghratiot. 

We  learn  from  it,  that  between  the  27th  of  August,  and  the  20th 
of  September,  1821,  $46,050  had  been  remitted  to  Greneral  Gratiot, 
then  a  major  in  the  corps  of  engineers  and  the  superintending  engi- 
neer of  fortifications  at  Old  Point  Comfort ;  and  that  he,  within  the 
dates  just  mentioned,  turned  over  the  money  to  James  Maurice,  agent 
of  fortifications,  on  account  of  forts  Calhoun  and  Monroe.  This  is 
the  only  evidence  bearing  upon  the  item.  It  is  a  charge  of  a  com- 
mission of  2i  per  cent,  upon  the  amount,  as  it  is  expressed  in  the 
set-off,  for  safe  keeping  and  the  responsibility  incurred  in  receiving 
and  turning  it  over  to  the  agent,  when  General  Gratiot  was  not  a 
disbursing  agent.  It  is  then  established,  that  the  money  was  received 
and  turned  over  to  Maurice,  when  he  was  the  agent ;  and  also  what 
were  the  relations  of  General  Gratiot  and  of  Maurice  to  the  govern- 
ment at  Old  Point  Comfort  Those  relations  arose  from  the  67th 
article  of  the  general  regulations  of  the  army,  published  in  orders 
firom  the  war  department  in  July,  1821.  From  the  detail  in  that  arti- 
cle, particularly  that  paragraph  of  it  directing  in  what  kind  of  money 
the  agent  should  make  payments,  and  in  what  banks  it  was  to  be 
kept  by  him,  there  is  po  doubt  it  was  intended  that  he  should  disburse 
from  remittances  made  to  himself  by  the  government  Such  was  to 
be  the  ordinary  nature  of  remittance.  But  by  another  paragraph, 
the  superintending  engineer  had  a  general  superintendence  of  the 
agents'  disbursements,  and  none  could  be  made  without  his  signature. 
And  by  a  third  paragraph  in  the  same  article,  he  could  be  required  to 
perform  the  duties  of  agent,  when  there  was  no  agent  of  fortifications, 
for  which  service  a  particular  compensation  is  allowed.  Is  it  not 
obvious,  then,  with  such  a  power  in  the  engineer  department,  in  the 
contingency  mentioned,  to  call  upon  the  superintending  engineer  to 
perform  the  duties  of  agent,  that  remittances  could  be  made  to  him 
to  be  disbursed  by  himself,  when  at  the  time  of  the  remittance  there 
was  no  qualified  agent  to  receive  it,  or  to  be  turned  over  to  an  agent 
when  one  became  qualified.  The  exact  state  of  the  case  in  that  re- 
spect we  do  not  know;  the  transcript  does  not  show  it;  but  it  is 
because  it  does  not  show  it,  and  because  the  money  was  not  dis- 
bursed by  General  Grratiot,  but  was  paid  over  by  him  to 
[  *  112  ]  *  the  agent  in  so  short  a  time  after  it  was  received,  that  we 
are  bound  to  presume  there  was  not  an  agent  at  Old  Point 
qualified  to  receive  the  remittances  made  to  General  Gratiot,  and 
that  intermediately,  before  the  money  was  turned  over,  the  agent  who 
did  receive  and  disburse  it  became  qualified.     There  were  only  two 
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officers  to  whom  remittances  could  be  made  and  by  whom  they  could 
be  disbursed} — the  superintending  engineer  and  the  agent  for  fortifica- 
tions.   Such,  then,  must  be  the  inference,  as  we  have  stated  it,  unless 
we  come  to  the  overstrained  conclusion,  that  the  money  was  remitted 
to  General  Gratiot  for  some  other  purpose  than  for  disbursement, 
and  that  the  department  was  experimenting  in  a  third  way,  as  to  the 
manner  of  making  remittances  and  of  disbursement,  contrary  to  the 
regulations  giving  to  it  the  direction  of  fortifications.     The  n.oney 
was  clearly  sent  to  be  disbursed  by  General  Gratiot,  or  by  an  agent. 
If  not  for  such  purpose,  it  would  not  have  been  remitted.     But  hav- 
ing been  remitted  to  the  superintendent  of  fortifications,  and  not 
having  been  disbursed  by  him,  it  could  alone  have  been  prevented  by 
the  supervention  of  an  agent  whose  duty  it  became  to  do  it,  the 
legolation  not  permitting  it  to  be  done  by  the  superintendent,  except 
when  there  was  no  agent  for  fortifications.     It  is  not  necessary  for  us 
to  go  oat  of  this  course  of  reasoning  for  the  purpose  of  confirming 
it,  but  it  is  confirmed  by  the  manner  in  which  the  charge  is  made. 
It  is  ^  for  the  safe  keeping  of  and  responsibility  for  the  following 
snms,  placed  in  the  custody  of  C.  Gratiot,  from  the  27th  of  August, 
up  to  the  7th  and  20th  of  September,  1821,  the  dates  of  their  being 
tamed  over  to  James  Maurice,  as  shown  on  the  credit  side  of  the 
transcript,  &c.,  &c.,  when    Greneral    Gratiot  was  not  a  disbursing 
agent"     Why  for  safe  keeping,  if  at  the  time  the  money  was  remit- 
ted James  Maurice  was  a  qualified  agent  to  whom  the  remittance 
could  have  been  made  ?     Why  paid  over  to  him,  if  between  the  27th 
oi  August  and  the  7th  and  20th  of  September,  Maurice  had  not  be- 
come so  ?     The  terms  in  which  the  charge  is  made  disclose  the  fact 
to  have  been  as  we  have  inferred  it  was ;    and  the  error  in  making  it 
has  arisen  firom  its  having  been  supposed  that  the  superintending 
engineer  could  be  the  custodium  of  government  money  in  any  other 
character  or  purpose  than  that  in  which  it  could  be  remitted  to  him 
by  the  engineer  department,  under  the  67th  article  of  the  army  regu- 
ktioDs  of  1821.     Li  this  view  of  the  claim,  no  case  of  compensation 
by  way  of  usage  can  apply  to  it.     Here  is  a  case  of  an  officer  with 
certain  duties,  absolute  and  contingent,  well  ascertained,  with  a  fixed 
and  eqaally  well  ascertained  compensation  for  any  and  every  service 
which   he  eould  be  called  on,  to  render.     Compensation,  by  way  of 
usage,  has  never  been  sanctioned  by  the  court  in  any  case,  except  for 
extra-official  service,  which  was  within  the  equity  of  the  act  of  1797, 
c  74^1    aa  that  act  was  originally  construed  and  applied  in  the 
of  The  United  States  v.  Wilkins,  6  Wheat  135,  and  subso* 
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[  *  113  ]  quently  in  *  the  cases  of  IVrDaniel,  Ripley,  and  Fillebrown, 
in  7  Pet.  1,  18,  28.  The  instance  of  commissions  having 
been  allowed  to  General  J.  G.  Swift,  for  money  remitted  to  him  and 
paid  over  by  him  to  the  military  agents,  certsdnly  does  not  apply  to 
the  case  now  under  consideration.  That  was  done  under  a  very  dif- 
ferent state  of  the  law  and  of  army  regulations,  when  there  was 
neither  law  nor  regulation  for  making  an  engineer  officer  a  receiving 
or  disbursing  agent,  when  there  was  no  military  agent  to  receive  and 
disburse  government  funds.  We  think,  then,  that  the  court  did  not 
err  in  instructing  the  jury,  that  the  only  evidence  in  support  of  the 
first  item  was  the  transcript,  and  that  such  evidence  was  not  sufficient 
to  authorize  any  commission  to  be  allowed  merely  for  turning  over 
the  money  to  an  accounting  officer. 

The  2d,  6th,  7th,  and  8th  items  in  the  set-off,  and  the  instructions 
given  upon  them,  will  be  considered  in  connection,  because  the  tran- 
script proves  that  the  6th,  7th,  and  8th  items,  upon  which  commissions 
are  a  second  time  charged,  though  stated  for  a  different  service,  are 
parts  of  the  aggregate  of  (84,325.58  upon  which  commissions  are 
charged  in  the  2d  item.     The  charge  is  a  commission  of  2^  per  cent, 
upon  that  amount,  for  disbursing  it  "  from  the  20th  May,  1822,  to  the 
30th  September,  1829,  on  account  of  the  appropriations  for  fortifica- 
tions other  than  those  on  forts  Monroe  and  Calhoun."     The  6th,  7th, 
and  8th  items,  are  for  collections  of  money  made  for  the  United 
States,  from  Lewis  and  Co.,  Samuel  Cooper,  and  for  sales  of  public 
property.     The  first  observation  which  we  make  here,  is,  that  the 
transcript  shows  that  within  two  months,  at  furthest,  after  General 
Gratiot  had  paid  over  the  sum  mentioned  in  his  first  item  to  Maurice, 
he  had  been  directed,  in  addition  to  his  duties  as  superintending 
engineer,  to  perform  those  also  of  agent  for  fortifications,  and  thus 
became  the  disbursing  officer  of  all  money  applied  by  the  engineer 
department  to  forts  Calhoun  and  Monroe.     For  this  agency  a  spe- 
cific compensation  is  given  by  the  14th  paragraph  of  the  67th  article 
of  Army  Regulations,  and  charged  by  Greneral  Gratiot  accordingly, 
in  the  4th  and  5th  items  of  the  set-off,  both  of  which  have  been 
aLowed  to  him ;  the  4th  in  a  former  settiement,  and  the  5th  having 
been  admitted,  as  has  been  already  said,  by  the  district  attorney,  upon 
the  trial  of  the  cause,  as  a  proper  credit  against  the  United  States. 
Our  second  observation  is,  that  the  transcript  proves  that  the  expen- 
diture of  $84,325.58  was  disbursed  upon  the  fortifications  of  which 
General  Gratiot  was  the  superintending  engineer  and  disbursing  agent, 
and  not  upon  other  fortifications,  as  might  be  inferred  from  the  man- 
ner in  which  the  charge  is  made.     The  whole  sum,  except  $16,150.81^ 
was  remitted  to  General   Gratiot  on  account  of  the  fortification 
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of  which  he  was  the  superintending  engineer  and  disbursing  agent, 
and  that  amount  was  turned  over  to  him  by  the  quartermaster,  to  be 
reexpended  upon  forts  Calhoun  and  Monroe,  upon  each  in 
*proportioa  to  the  relation  which  the  sales  of  public  prop-  [  *114  ] 
erty  bore  to  the  sums  expended  for  it  out  of  the  specific 
appropriations  made  by  congress  for  those  forts  distinctively.     Or,  in 
other  words,  the  property  sold  had  been  bought  and  paid  for  out  of 
the  specific  appropriations  for  each  fort,  —  was  resold  on  account  of 
each  of  them  respectively,  —  the  amount  of  sales  of  the  property  of 
each  fort  being  kept  separately,  and  were  so  handed  over  to  General 
Gratiot  to  be  disbursed  again.     The  transcript  shows  it  was  so  dis- 
bursed.    This   sum  is   the   amount  upon  which  a  commission  is 
diarged  in  the  8th  item  of  the  set-ofF,  and  which  the  court  said  in  its 
fifth  instruction  could  not  be  allowed,  "there  being  no  evidence  but 
the  transcript  to  establish  it,  which  was  not  sufficient."     The  tran- 
script also  shows  that  $27,699.43  of  the  amount  of  the  2d  item  in  the 
set-off,  denominated  in  the  6th  and  7th  items  collections  from  Lewis 
and  Co.,  and  from  Cooper,  were  stoppages  out  of  money  remitted  to 
Greneial  Gratiot,  from  payments  to  be  made  to  those  persons,  on  ac- 
oount  of  advances  which  the  government  had  made  them  on  their 
contracts  to  supply  materials  for  forts  Calhoun  and  Monroe.     Neither 
the  6th,  nor  the  7th,  nor  the  8th  items,  of  the  set-off,  were  collections 
of  money  by  General  Ghratiot,  in  the  proper  sense  of  that  term.     The 
6th  and  7th  items  were  money  returned  by  him  out  of  money  remitted 
to  be  disbursed  by  him  as  agent,  and  the  amount  of  the  8th  item  was 
handed  over  to  him  in  the  same  character,  and  for  the  same  purpose. 
Thus,  the  manner  in  which  General  Gratiot  received  more  than  the 
half  of  the  2d  item  of  his  set-off,  upon  which  a  commission  is  charged 
for  disbursing,  and  afterwards  for  receiving,  has  been  shown  from  the 
transcript  itself.     It  also  shows  that  the  residue  of  the  $84,325.58 
were  also  remittances  which  had  been  made  to  him  in  his  official 
relation  of  agent  of  fortifications.     And  that  the  source  from  which 
t^e  entire  sum  was  derived  was  from  general  appropriations  made  by 
congress  for  fortifications,  which  the  engineer  department  directed,  as 
it  had  a  right  to  do,  to  be  applied  to  forts  Calhoun  and  Monroe,  in 
addition  to  the  sums  expended  upon  each  of  them  out  of  specific 
appropriations  which  had  been  made  for  each.     The  manner  of 
making  appropriations  had  been  general,  without  particularizing  the 
fortification  to  which  the  sum  was  to  be  applied,  and  also  appropri- 
ations for  designated  fortifications.     A  specific  appropriation  could 
not  be  diverted  from  its  object,  but  general  appropriations  necessarily 
implied  an  application  according  to  the  discretion  of  the  department 
which  had  the  direction  of  fortifications,      A  remittance,  then,  to 
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Greneral  Gratiot  from  a  general  appropriation,  to  be  applied  to  the 
fortifications  of  which  he  was  superintending  engineer  and  disbursing 
agent,  falls  directly  within  that  paragraph  of  the  67th  article,  by  which 
he  was  charged  with  the  latter  duty.  For  which,  in  addition  to  his 
pay  and  other  emoluments,  he  was  entitled  to  receive  $2  a 
[  •  115  ]  day  for  each  fortification  for  the  construction  *  of  which  he 
disbursed  funds,  provided  his  per  diem  did  not  exceed  two 
and  a  half  per  cent,  on  the  sum  expended.  That  sum,  as  a  per  diem^ 
amounting  to  more  than  $11,000,  has  been  allowed.  From  this 
detailed  examination  of  the  transcript,  (and  this  2d  item  is  nowhere 
besides  mentioned  in  the  record,)  it  must  be  obvious  that  the  court 
did  not  err  in  the  second,  fourth,  or  fifth  instructions,  which  it  gave 
to  the  jury,  by  which  the  2d,  6th,  7th,  and  8th  items  of  the  set-ofF 
were  disallowed.  In  making  the  charge,  the  opinion  given  by  this 
court  in  15  Pet  has  been  misconceived.  The  case  of  Lieutenant 
Tuttle  does  not  apply.  That  was  disbursing  moneys  of  separate 
appropriations  upon  works  so  distant  from  each  other,  that  the  allow- 
ance was  considered  no  more  than  an  equitable  remuneration  for 
extra-official  services,  which  involved  personal  expenditure  in  getting 
to  places  remote  from  each  other,  and  remote  from  the  locality  where 
he  had  been  detailed  for  duty. 

The  third  instruction  of  tiie  court  upon  the  3d  item  in  the  set-ofl[^ 
may  be  briefly  disposed  of.  It  will  be  remembered  that,  besides 
general  and  specific  appropriations  for  fortifications,  congress  made 
appropriations  for  the  repairs  and  contingencies  of  fortifications,  and 
it  is  for  the  disbursement  of  such  an  appropriation  that  a  commission 
is  charged  in  the  3d  item.  It  is  only  necessary  to  look  at  the  tran* 
script  again  to  see  that  the  remittances  which  were  made  to  General 
Gratiot  out  of  the  appropriation  for  repairs  and  contingencies,  were 
to  be  disbursed  by  him,  and  were  disbursed  by  him  under  that  head 
upon  forts  Calhoun  and  Monroe.  We  confess  our  inability  to  dis- 
connect such  incidents  from  the  general  duty  of  the  superintending 
engineer  of  a  fortification,  so  as  to  make  the  service  in  any  way  extra- 
officiaL  The  disbursement  of  the  money  is  shown  by  the  transcript^ 
and  by  the  manner  in  which  the  charge  is  made,  to  have  been  done 
in  General  Gratiot's  character  of  agent  of  fortifications.  In  the  long 
list  of  compensation  by  way  of  usage  furnished  to  the  court  by  Gen- 
eral Gratiot,  we  can  find  no  instance  of  any  allowance  to  an  agent 
of  fortifications  for  paying  out  such  an  appropriation ;  and  we  wiU 
not  refrain  from  saying,  if  it  has  ever  happened,  it  has  been  carelessly 
or  inconsiderately  made.  We  think  that  the  court  did  not  err  in  the 
instruction  which  it  gave  upon  this  item  of  the  set-off. 

The  sixth  and  seventh  instructions  will  now  be  considered.     They 
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relate  to  the  14th  item  in  the  set-off;  substantially  the  same  charge 
which  this  court  has  said,  in  15  Pet.,  had  no  just  foundation  in  law. 
It  differs  from  it  only  in  phraseology,  and  from  compensation  being 
claimed  for  services  under  the  act  of  the  14th  of  July,  1832,  "  to  pro- 
vide for  taking  certain  observations  preparatory  to  the  adjustment  of 
the  northern  boundary  line  of  Ohio."  It  is  not  necessary  to  repeat 
what  the  court  then  said  upon  this  charge.  But  we  must  say,  further 
examination  into  the  laws  and  regulations  applicable  to  the  subject, 
has  strengthened  the  opinion  that  all  the  services  for  which 
*  compensation  is  asked  in  the  14th  item,  except  that  relat-  [  *  116  ] 
ing  to  the  northern  boundary  line  of  Ohio,  were  the  ordinary 
special  duties  appertaining  to  the  office  of  chief  engineer.  And  with 
respect  to  this  exception,  the  court  did  not  err  in  charging  the  jury 
that  there  was  no  evidence  in  the  cause  showing  that  the  defendant 
had  performed  any  such  extra-official  service.  The  correctness  of 
every  instruction,  that  there  is  no  evidence  to  prove  a  fact,  whether 
such  an  instruction  is  asked  for,  or  has  been  voluntarily  given  by  the 
court,  must  depend  upon  the  correctness  of  the  assertion.  The  court 
did  not  say  in  this  case,  such  services  might  not  have  been  a  proper 
subject  for  compensation,  but  as  there  was  no  proof  of  what  they 
were,  none  could  be  given.  We  think  the  court  did  not  err  either  in 
the  sixth  or  seventh  instruction. 

The  eighth  general  instruction  relates  to  the  15th  and  last  item  in 
the  set-ofli  and  was  referred  to  by  the  court  as  an  answer  to  all  of  the 
instructions  which  were  asked,  except  the  first  and  second.  The  first 
was  given,  and  the  second  was  righdy  refused,  not  only  for  the  reason 
given  by  the  court,  but  because  the  defendant  consented  to' the  intro- 
duction of  the  transcript  as  evidence,  which  was  a  detailed  statement 
of  moneys  received  by  General  Gratiot  before  1839,  and  could  not, 
therefore,  have  been  surprised  by  any  item  against  him,  or  by  the 
proof  in  support  of  it  The  8th  item  is  a  round  charge  of  $37,127.42 
for  what  are  termed  extra-official  services,  from  the  30th  of  July, 
1828,  to  the  6th  of  December,  1838,  being  the  whole  time  General 
Gratiot  acted  as  chief  of  the  corps  oi  engineers,  at  Washington.  It 
is  not  necessary,  and  we  refrain  from  making  any  one  of  the  particu- 
lars in  this  item  a  subject  of  remark.  General  Gratiot  came  to  Wash- 
ington as  chief  of  the  corps  of  engineers,  with  a  bureau  already 
oigani:sed,  in  which,  by  the  regulations  of  the  army,  his  predecessors 
had  performed  every  service  for  which  an  extra  compensation  is  now 
asked,  except  those  mentioned  in  the  deposition  of  Colonel  Totten, 
relating  to  the  direction  of  the  lithographic  press,  repairs  on  the  north- 
west executive  building,  and  determining  the  northern  boundary  line 
of  the  State  of  Ohio.     The  sums  expended  for  those  purposes  were 
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made  under  the  control  of  the  engineer  department,  and  necessarily 
involved  some  superintendence  by  the  chief  engineer.  But  supposing 
it  did  so,  and  that  such  services  cannot  be  included  within  any  of  the 
regulations  by  which  the  engineer  department  was  organized,  or  which 
determines  the  official  duties  of  the  chief  engineer,  inasmuch  as  they 
are  not  the  subjects  of  a  legal  charge,  it  was  necessary,  before  any 
compensation  could  be  allowed  for  them,  under  the  equity  of  the  acst 
of  1797,  c.  20,'  that  proofs  should  have  been  given  of  what  had  been 
the  chief  engineer's  personal  as  well  as  official  agency  in  those  mat> 
ters.  Merely  the  amounts  expended  could  afford  no  rule  by  which 
compensation  could  be  graduated.  That  such  services  were  not 
liable  to  be  charged  for  by  a  commission  upon  the  amounts 
[  *  117  ]  *  expended,  or  by  a  per  diem  allowance,  the  defendant  him- 
self admits  by  the  way  in  which  he  has  claimed  compensa- 
tion,  the  largest  expenditure  being  introduced  as  one  of  those  particu- 
lars in  his  set-off  of  extra  official  services,  for  all  of  which  he  made  an 
aggregate  charge  of  $37,127.43.  But,  in  truth,  with  the  exceptions 
just  spoken  of,  aU  of  tiie  enumerated  services  in  the  15th  item  of  the 
set-off,  called  extra-official,  were  the  proper  business  of  the  engineer 
department,  to  be  done  by  the  chief  engineer  and  his  assistants  in 
his  bureau. 

The  jury  were  so  instructed  by  the  court. 

But  it  was  urged  in  the  argument,  that  the  court  used  expressions, 
in  refusing  to  give  the  fifth  instruction,  which  had  the  effect  to  take 
from  the  jury  the  consideration  of  the  evidence.  If,  however,  the 
language  complained  of  is  taken  in  connection  with  the  sentence  of 
which  it  forms  a  part,  and  the  whole  is  viewed  with  reference  to  the 
instruction  as  that  is  expressed,  it  will  be  found  to  be  only  introduc- 
tory to  a  denial  by  the  court  of  what  counsel  had  assumed  in  the 
instruction,  that  it  was  the  province  of  the  jury  to  expound  the  law 
appUcable  to  the  facts.  The  instruction  asked  is,  if  from  the  evidence 
the  jury  found,  &c.,  &c.,  that  the  services  "  rendered  were  out  of  the 
limits  of  the  official  duties  of  the  chief  engineer,  that  he  was  entitled 
to  compensation  for  such  extra  services."  The  court  answered,  that 
it  was  its  duty  to  construe  and  apply  the  evidence,  to  ascertain,  as 
matter  of  law,  what  were  the  defendant's  duties,  66C.,  and,  taking  all 
the  evidence,  and  construing  it,  &c.,  none  is  adduced  showing,  or 
tending  to  show,  that  the  defendant  performed  any  service  not  apper- 
taining to  his  station  as  chief  engineer ;  and  then  concludes  that  the 
eighth  instruction,  which  it  had  before  given  on  the  15th  item  of  the 
set-otf,  was  to  govern  the  jury.  In  all  this  we  think  that  the  court 
did  not  err. 

1 1  StatB.  at  Large,  112. 
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We  observe  in  conclusion,  that  there  was  much  ingenious  and  able 
aigument  to  maintain  General  Gratiot's  right  to  claim  compensation 
for  extra  services,  by  considering  the  relations  which  he  h^d  borne  to 
the  army  in  three  points  of  view.     First,  as  engineer;  then,  as  chief 
engiaeer,  detached  from  duty  at  West  Point,  for  service  at  Wash- 
ington; and,  lastly,  as  a  brigadier-general  in  the  army  of  the  United 
States,  in  the  line  of  the  army.     The  whole  of  the  argument,  how- 
ever, was  rested  upon  two  misapprehensions.     One,  that  the  regula- 
tions of  the  army,  by  which  General  Gratiot  sustained  to  it  the  first 
two  relations,  and  particularly  those  which  had  been  applied  to  the 
second  relation,  were  unauthorized  by  law.     The  other  misapprehen- 
sion was,  that  brevet  rank  of  itself  gave  a  right  to  additional  pay  and 
conmiand,  and  translated  the  officer  receiving  a  brevet  from  the  duties 
of  his  commission,  to  those  of  his  brevet  rank.     As  to  the  army  reg- 
ulations, this  court  has  too  repeatedly  said  that  they  have  the  force 
of  law,  to  make  it  proper  to  discuss  that  point  anew,  and 
such  of  them  as  were  assailed  in  the  case  by  *  counsel,  as  [  *  118  ] 
not  warranted  by  law,  the  court  think  are  as  obligatory  as 
any  of  the  rest.     In  respect  to  the  promotion  of  GJeneral  Gratiot  by 
brevet,  it  is  only  necessary  for  us  to  say  that  it  did  not  release  him 
from  any  duty  or  service  attached  by  the  regulations,  and  by  the 
osag^s  of  the  office,  to  his  place  of  chief  of  the  corps  of  engineers  at 
Washington. 

We  order  the  judgment  of  the  court  below  to  be  affirmed. 

M'Lean,  J.,  dissented. 

When  the  decision  in  this  case  was  announced,  I  did  not  intend  to « 
file  a  ^written  dissent ;  but  as  the  case  is  important  to  the  plaintiff  in 
error,  beyond  the  damages  recovered,  and  as  the  counsel  desire  the 
views  of  all  the  members  of  the  court  on  the  points  ruled,  I  shall,  in 
a  very  few  words,  state  the  ground  of  my  dissent 

Many  depositions  w^re  read  in  this  case  to  show  the  usage  of  the 
government  in  regard  to  pay,  in  the  military  service,  for  extra  services 
performed ;  and  also,  as  to  what  constituted  the  appropriate  duties 
of  the  chief  of  the  engineer  department.  A  great  variety  of  facts 
were  thus  proved,  having  a  direct  bearing  upon  the  duties  of  the 
l^intifr,  and  the  services  stated  by  him  as  extra,  as  not  appertaining 
to  his  office,  and  for  which  he  claimed  a  compensation.  A  number 
of  instances  were  referred  to  where  pay  had  been  allowed  for  extra 
services  under  the  decisions  of  this  court,  and  a  much  greater  number 
under  the  general  usage  of  the  government  Among  other  instruc- 
tions, Greneral  Gratiot's  counsel  asked  the  court  to  instruct  the  jury, 
*  that  if  they  find  from  the  evidence  that  the  defendant,  by  the  direc- 
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tion  of  the  President  or  secretaxy  at  war,  performed  any  of  the  ser- 
vices charged  for  in  the  last  item  of  his  account,  being  the  said  item 
attached  to  Fowler's  deposition,  and  that  the  services  so  rendered 
were  out  of  the  limits  of  his  official  duties  as  chief  engineer,  he  is 
entitled  to  compensation  for  such  extra  services  as  a  set-off  in  this 
action." 

"  The  court  refused  this  instruction,  because  the  whole  evidence  in 
the  cause,  without  any  exception,  is  written  evidence,  which  the  court 
is  called  on  to  construe  and  apply,  and  not  the  jury ;  and  from  such 
evidence  to  ascertain,  as  matter  of  law,  what  were  the  defendant's 
duties  and  acts ;  and  taking  all  the  evidence,  and  construing  it  the 
most  favorably  for  the  defendant,  none  is  adduced  showing,  or  tend- 
ing to  show,  the  defendant  performed  any  service  not  appertaining 
to  his  duties  as  chief  engineer ;  and  for  the  proper  instruction  on  the 
item  referred  to,  the  eighth  instruction  is  to  govern  the  jury." 

The  eighth  instruction  need  not  be  repeated,  as  it  asserts  the 
same  principles  contained  above,  in  which  the  court  left  nothing  for 
the  jury.  When  this  case  was  before  this  court,  15  Pet.  371,  the 
court,  in  referring  to  the  act  of  1802,  which  provided  for  the  organi- 
zation of  the  engineer  corps,  cited  the  27th  section,'  which 
[  •  119  ]  *  declares,  "  that  the  said  corps,  when  so  organized,  shall  be 
established  at  West  Point,  in  the  State  of  New  York,  and 
shall  constitute  a  military  academy ;  and  the  engineers,  assistant 
engineers,  and  cadets  of  the  said  corps,  shall  be  subject,  at  all  times, 
to  do  duty  in  such  places,  and  on  such  service,  as  the  President  of 
the  United  States  shall  direct."  The  court  observe :  "  However 
.  broad  this  enactment  is  in  its  language,  it  never  has  been  supposed 
to  authorize  the  President  to  employ  the  corps  of  engineers  upon  any 
other  duty,  except  such  as  belongs  either  to  military  engineering,  or 
to  civil  engineering."  "  But  assuming  the  President  possessed  the 
fullest  power  under  this  enactment,  from  time  to  time  to  employ 
any  officers  of  the  corps  in  the  business  of  civil  engineering,  still,  it 
must  be  obvious  that,  as  their  pay  and  emoluments  were  or  would  be 
regulated  with  reference  to  their  ordinary  military  and  other  duties, 
tl  e  power  of  the  President  to  detach  them  upon  other  civil  services, 
would  not  preclude  him  from  contracting  to  allow  such  detached 
officers  a  proper  compensation  for  any  extra  services.  Such  a  con- 
tract may  not  only  be  established  by  proof  of  some  positive  regula* 
tion,  but  may  also  be  inferred  from  the  known  practice  and  usage  of 
the  war  department" 

General  J.  G.  Swift,  who  was  formerly  at  the  head  of  the  engineex 
oorps,  in  his  deposition,  which  was  read  as  evidence,  said :  ^  I  have 

■  ■  ■..-.,.,.—  ■  ..  I.  w  •  ^ 
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looked  over  the  account  hereto  attached,  amounting  to  $37,127.42, 
and  am  of  opinion  that  the  business  or  functions  therein  charged  do 
not  pertain  to  the  functions  of  a  civil  engineer,  nor  do  they  pertain 
to  the  functions  of  a  military  engineer."  And  he  states,  that  while 
chief  of  the  engineer  corps  he  received  additional  compensation  for 
extra  services. 

Major  M'Neil,  a  witness,  and  who  is  a  civil  engineer,  states,  on 
being  requested  ^  to  look  at  the  account  of  Charles  Gratiot,  hereto 
annexed  or  appended,  and  state  whether  the  services  therein  charged 
belong  to  civil  engineering  or  military  engineering,  or  to  either," 
answered:  '^  I  should  say  that  they  would  be  classed  under  neither. 
They  do  not  belong  to  the  duties  of  the  engineer,  either  civil  or 
military." 

Captain  Talcott  held  a  commission  in  the  engineer  corps,  from 
August,  1818,  to  September,  1836,  and  he  states,  that  while  in  the 
corps  for  extra  services  he  received  extra  allowances.  And  he  also 
says:  "I  have  examined  the  account"  (of  General  Gratiot)  "  ap- 
pc^nded,  and  am  of  opinion  that  the  several  items  of  services  charged 
for  do  not  appertain  to  either  military  or  civil  engineering."  And 
further :  '^  I  do  not  consider  them  the  appropriate  duties  of  the  chief 
engineer,  or  of  any  other  engineer." 

It  is  admitted,  that  so  far  as  the  duties  of  the  chief  of  engineers 
were  regulated  by  law,  or  by  regulations  of  the  war  department,  they 
may  be  considered  as  matter  of  law  for  the  court,  but  much  parol 
evidence  was  heard  as  to  the  appropriate  duties  of  that 
officer  *  and  to  ascertain  what  part  of  the  services  charged  [  *  120  ] 
for  came  within  such  duties.  Now  these  were  matters  of 
£act  for  the  jury,  and  not  for  the  court.  The  claim  was  to  be  allowed 
or  rejected,  according  to  the  usage  of  the  department,  and  that  usage, 
like  every  other  fact  not  established  by  judicial  decision,  is  a  subject 
of  proofl 

The  depositions  above  referred  to  were  only  a  part  of  those  which 
were  read  in  evidence.  Other  witnesses  differed  with  those  I  have 
cited,  as  to  some  of  the  material  facts  stated,  and  to  determine  this 
conflict  was  the  peculiar  province  of  the  jury.  But  the  whole  evi- 
dence was  ruled  by  the  court,  and  not  permitted  to  be  weighed  by 
the  jury.     On  this  ground,  I  think  the  judgment  should  be  reversed. 

This  ruling  is  attempted  to  be  sustained  by  the  view  of  the  court 
in  the  case  in  15  Pet.  above  cited. 

The  third  item  charged  by  Greneral  Gratiot,  in  the  account  then 
relied  on,  was  as  follows :  ^'  For  extra  services,  in  conducting  the 
affiJrs  connected  with  the  civil  works  of  internal  improvement  carried 
on  by  the  United  States,  and  referred  to  the  engineer  department  for 

4* 
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execution,  and  which  did  not  constitute  any  part  of  his  duties  as  a 
military  offider,  from  the  1st  day  of  August,  1828,  to  the  6th  day  of 
December,  1838,  inclusive,  ten  years  and  one  hundred  and  twenty- 
eight  days,  at  $3,600  per  annum,  $37,26246."  And  in  their  opinion 
in  that  case,  the  court  did  say :  <^  As  to  the  3d  item,  constituting  a 
charge  of  $37,262.46,  for  extra  services,  in  conducting  the  affairs  con- 
nected with  the  civil  works  of  internal  improvement,  very  different 
considerations  may  apply.  The  court  are  of  opinion,  that  this  item 
has  no  just  foundation  in  law ;  and  therefore,  that  the  evidence  which 
was  offered  in  support  of  it,  if  admitted,  would  not  have  maintained 
it."  The  reason  assigned  by  the  court  was,  that  the  services  specified 
came  within  the  official  and  ordinary  duties  of  the  office. 

Now,  the  account  rendered  at  the  last  trial  differed  in  amount, 
though  the  difference  is  small,  from  the  one  charged  in  the  first  ac- 
count, and  to  which  the  above  remarks  of  the  court  are  applicable. 
But  there  is  a  much  greater  difference. 

The  items  of  service  are  specified  in  the  last  account,  spreading 
over  several  pages,  instead  of  the  general  charge  cited.  And  the 
depositions  which  I  have  referred  to,  and  others  not  named,  were 
taken  in  the  cause  subsequently  to  the  delivery  of  the  above  opinion. 
The  facts  thus  thrown  into  the  case  gave  it  a  new  aspect.  They 
particularized  the  service,  and  showed,  by  distinguished  engineers, 
what  did  and  what  did  not  belong  to  the  duties  of  General  Gratiot, 
as  chief  of  engineers. 

In  the  opinion  of  the  court,  the  service,  as  generalized  in  the  first 

account,  being  connected  with  internal  improvements,  came  within 

the  general  regulations  of  the  war  department,  and  might, 

[  •  121  ]  •  therefore,  in  their  opinion,  be  decided  as  matter  of  law. 

However  this  may  be,  I  hold  that  the  new  and  numerous 

facts  proved  as  to  usage,  and  the  extra  duties  of  General  Gratiot, 

were  matters  for  the  jury  and  not  for  the  court;  consequentiy,  that 

there  was  error  in  withholding  them  from  the  jury. 

^  In  his  account.  General  Gratiot  charged  the  government  for  the 

disbursement  of  upwards  of  $18,000,000  for  "  fortifications,  internal 

improvement,  light-houses   and  beacons,  military  academy,  litho<- 

graphic  piers,  northwest  executive  buildings,  and  northern  boundflury 

of  Ohio." 

The  transcript  containing  the  above  charge  was  regularly  certified 
by  the  treasury  department  as  having  been  presented  by  General 
Gratiot,  and  disallowed,  "  as  not  admissible  against  the  treasury.** 
That  the  services  charged  for  were  rendered  was  not  disputed. 

Benjamin  Fowler,  a  clerk  in  the  engineer  department,  testified  that 
the  services,  as  charged  by  General  G^tiot,  had  been  performed. 
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In  iheir  second  instruction,  the  court  informed  the  jury  that  the 
defendant  was  not  entitled  to  any  credit  for  commissions  on  dis- 
bofsements  on  account  of  appropriations  for  fortifications,  as  charged 
by  him.  Of  this  item,  the  only  evidence  in  the  cause  is  that  fur- 
nished by  the  transcript  introduced  by  the  United  States,  as  the 
princ]i>al  eyidence  on  which  the  defendant  is  charged,  and  the  evi- 
dence thereby  furnished,  is  not  sufficient  to  authorize  the  jury  to 
allow  the  defendant  the  credit  claimed.  The  same  instruction  was 
substantially  given  in  regard  to  disbursements  for  fortifications,  and 
for  other  objects,  as  charged. 

Now  it  would  seem  that  the  transcript  above  stated,  certified  by 
the  treasury  as  containing  General  Gratiot's  account  disallowed, 
proved  the  services  charged  were  rendered;  and  they  were  also 
proved  by  Fowler,  whose  deposition  was  taken  in  1842,  since  this 
case  was  before  us  on  the  former  writ  of  error.  And  whatever  part 
of  those  disbursements  did  not  appropriately  belong  to  the  office  of 
Gieneral  Gratiot,  under  the  usage  of  the  war  department  apd  the 
opinion  of  this  court  in  the  former  case,  would  constitute  a  fair 
ground  for  compensation. 

Some  of  the  other  instructions  might  be  commented  on,  in  reference 
to  the  evidence,  but  I  deem  it  unnecessary  to  do  so,  as  in  my  opinion 
the  judgment  should  be  reversed  on  the  grounds  already  stated. 

S  H.  83 ;  9  H.  487. 


John  C.  Paige,  Plaintiff  in  Error,  v,  Martha  A.  Sessions. 

4  H.  122. 
Price  V.  Sessions,  3  How.  624,  affirmed. 

Ebbob  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Mississippi. 

OriUenden^  for  the  defendant  in  error,  submitted  it  without  argu* 
ment* 

M'liBAN,  J.,  delivered  the  opinion  of  the  court 

This  writ  of  error  brings  before  us  a  case  from  the  circuit  court  for 
the  southern  district  of  Mississippi. 

At  May  term,  1840,  a  judgment  was  obtained  by  the  plaintiff 
against  J.  R.  Brown,  James  Magee,  and  E.  J.  Sessions,  for  $2,263, 
on  which  judgment  an  execution  was  issued  the  12th  January,  1842, 
wiiich  w^as  levied  on  a  large  amount  of  personal  property,  supposed 
as  stated  in  the  return  of  the  marshal,  to  belong  to  E.  J.  Sessions.  A 
part  of  this  property  was  claimed  by  Martha  A.  Sessions,  the  wife  of 
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E.  J.  Sessions,  as  devisee  of  Bassel  Smith,  deceased.  A  bond  being 
given  by  the  claimant,  and  pleadings  being  filed,  under  the  statute 
of  Mississippi,  the  right  of  property  was  submitted  to  a  jury,  who 
found  the  title  to  it  in  the  said  Martha,  and  that  it  was  not  subject 
to  the  above  execution;  on  which  verdict  judgment  was  entered. 
On  the  trial,  a  bUl  of  exceptions  was  filed  by  the  plaintiff,  in  which 
was  set  out  the  record  of  the  original  judgment  and  execution,  the 
will  of  Russel  Smith,  and  the  probate  of  the  same,  the  inventory  and 
appraisement  of  the  property  of  the  deceased,  and  other  evidence.  It 
is  unnecessary  to  state  this  evidence  in  detail,  or  to  consider  the  legal 
questions  which  were  raised  in  the  case,  as,  on  the  same  state  of 
facts,  the  same  legal  questions  were  considered  and  decided  at  the 
Ifitst  terra  of  this  court,  in  the  case  of  Price  w.  Sessions,  3  How.  624« 
The  rulings  of  the  court  in  that  case  were  sustained,  and  the  judg- 
ment was  affirmed ;  and  the  judgment  in  this  case  is  also  affirmed, 
with  costs. 


Daniel  Garrard,  Plaintiff  in  Error,  v.  Lessee  of  Henry  Rey- 
nolds et  oL 

4  H.  123. 

This  coart  will  not  consider  the  question  whether  there  was  any  evidence  to  be  submitted  to 

the  jarj,  unless  the  opinion  of  the  court  below  thereon  was  prayed  for,  and  an  exception 

regularly  taken. 
An  instruction  that  a  deposition  should  be  favorably  considered  by  the  jury,  they  being  also 

told  that  it  is  their  province  to  judge  of  its  effect,  and  that  they  are  not  bound  by  the  view 

the  court  have  taken  of  it,  is  not  erroneous. 

The  case  is  stated  in  the  opinion  of  the  court. 
Crittenden^  for  the  plaintiff  in  error. 
Moreheadj  contr^. 

Nelson,  X,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky,  bringing  up  for  review  certain  instructions 
given  to  the  jury  on  the  trial  of  an  action  of  ejectment,  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error,  and  in  which 
the  former  obtained  the  verdict 

The  action  was  brought  to  recover  possession  of  a  large  tract  of 
land  situate  and  lying  in  the  State  of  Kentucky,  to  which  the  lessors 
of  the  plaintiff  claimed  title  as  the  heirs  of  James  Reynolds,  the 

original  patentee  of  the  tract. 
[  •  124  ]       •  Two  of  them  were  daughters  of  the  patentee  and  femes 
covert^  with  whom  their  husbands,  Cutbush  and  Reese,  had 
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joined  in  the  action,  and  the  demises  in  the  several  counts  in  the 
dcdaiatioii  ^were  laid  jointly  and  not  severally,  and  were  of  the  date 
of  1st  Janaary,  1815. 

Several  questions  of  law  were  raised  by  the  counsel  for  the  defend- 
ant beloiw,  in  the  course  of  the  trial,  and  were  disposed  of  by  the 
court,  and  exceptions  taken,  but  as  they  have  not  been  relied  on  here 
as  grounds  of  error,  it  is  unimportant  to  notice  them  more  particularly. 
This  snit  ivas  commenced  in  the  latter  part  of  December,  1815, 
and  continued  from  term  to  term,  until  the  November  term  of  the 
court  in  1842,  \irhen  it  was  tried,  and  a  verdict  found  for  the  plaintiff. 
Among  other  testimony  introduced  on  the  part  of  the  lessors  of 
the  plaintiff  to  establish  their  title  to  the  tract,  and  right  to  recover 
the  possession,  were  the  depositions  of  William  Bawle  and  Thomas 
Cumpston,  both  of  the  city  of  Philadelphia,  duly  taken  before  a  compe- 
tent officer,  in  May,  1818,  the  material  parts  of  which  are  as  follows. 
William    Bawle  deposed :  "  That  he  was  well  acquainted  with 
James  Reynolds,  late  of  the  city  of  Philadelphia,  carver  and  gilder, 
who  lived  many  years  in  a  house  belonging  to  the  wife  of  this  affiant, 
as  a  tenant,   in  the  city  of  Philadelphia;  that,  to  the  best  of  this 
affiant's    recollection  and  belief,  the  said  James  Reynolds  left  five 
children  at  the  time  of  his  death,  which  was  upwards  of  twenty  years 
ago.      The  names  of  the  children  living  at  the  time  of  his  death  were 
James,  Henry,  Anne,  and  Elizabeth,  one  of  whom  married  Edward 
Cutbush,   and  the  other  James  Reese,  and  Sarah,  who,  as  far  as 
affiant's   kno^edge  extends,  was  not  married;   and  this  deponent 
believes  the  said  James,  Henry,  Anne,  Elizabeth,  and  Sarah  were  the 
heirs  at  lavr  of  the  ssdd  James  Reynolds,  deceased." 

Thomas  Cumpston  deposed:  "  That  he  was  acquainted  with  James 
Reynolds,  late  of  the  city  of  Philadelphia ;  that  he  died  about  twenty- 
eight  years  ago ;  that  he  left  two  sons,  to  wit,  James  Reynolds  and 
Henry  Reynolds,  and  three  daughters,  to  wit,  Anne  Reynolds,  now 
married  to  lEdward  Cutbush,  Elizabeth,  now  married  to  James 
Beese,  and    Sarah  Reynolds,  whom  this  deponent  believes  to  be  the 

heirs  at  la^w^." 

When  the  testimony  closed,  the  following,  among  other  instruc- 
tioosy  ^were  prayed  for  by  the  counsel  for  the  defendant,  namely : 
^  That  the  plaintiflf  cannot  recover  on  the  demise  of  Cutbush,  unless 
the  jury  shall  find  from  the  evidence  that  he  was  married  to  the 
daughter  of  the  said  patentee,  Reynolds,  on  or  before  the  date  of  his 
demise,  to  ^wit,  the  1st  January,  1815 ;  nor  can  the  plaintiif  recover 
on  the  demise  of  Reese,  unless  they  shall  find  he  was  mar- 
ried *  to  another  daughter  of  the  said  patentee,  at  or  before  [  *  125  ] 
tbe  same  day ;  nor  can  the  plaintifi*  recover  on  any  of  the 
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demises  in  the  declaration,  unless  the  jury  shall  find  jfrom  the  evidence 
that  the  lessor,  James  Reese,  was  married  as  aforesaid,  on  or  before 
1st  January,  1815,  he  having  joined  in  the  demise  as  laid  in  each  of 
the  several  counts  in  the  declaration." 

The  record  further  states  that  the  instructions  thus  prayed  for  on 
the  part  of  the  defendant  were  given,  "  but  the  court  remarked  to 
the  jury,  that  the  depositions  should  be  favorably  construed." 

After  the  cause  was  thus  submitted  upon  this  branch  of  it,  the 
jury  returned  into  court,  and  inquired  "what  was  meant  by  the 
instruction,  *  but  the  depositions  should  be  favorably  construed;' 
when  the  court  informed  them,  that  where  a  suit  was  brought  by 
A  and  B,  as  man  and  wife,  and  a  witness  proved  them  man  and 
wife  shortly  after  the  suit  was  brought,  without  proving  the  time  at 
which  they  were  intermarried,  it  might  well  be  inferred  that  they 
were  man  and  wife  when  the  suit  was  instituted ;  and  if  there  was  aa 
ambiguity  in  the  deposition  of  William  Rawle,  (the  witness,)  it  was 
in  the  power  of  the  jury  to  find  that  the  two  femes  covert  had  inter- 
married before  the  1st  January,  1815." 

The  jury  were  further  told,  "that  the  depositions  had  been  re- 
ferred to  the  court,  on  a  motion  on  the  part  of  the  defendant  for 
a  nonsuit,  for  want  of  proof  of  heirship  and  intermarriage  of  the 
daughters  of  Reynolds  at  the  date  of  the  demise,  1st  January,  1815 ; 
and  that  it  seemed  to  the  court  that  William  Rawle,  the  witness, 
referred  to  the  persons  who  were  the  heirs  of  Reynolds  at  the  time 
of  his  death,  and  not  at  the  time  the  deposition  was  taken,  and  re 
fused  the  nonsuit ;  but  that  the  jury  were  not  bound  by  the  con- 
struction given  by  the  court,  and  could  give  the  deposition  any  con- 
struction they  saw  proper." 

This  is  the  substance  of  the  case,  as  presented  on  the  record,  so 
far  as  the  questions  before  us  are  involved,  and  upon  which  we  are 
called  upon  to  decide. 

The  counsel  for  the  plaintiff  in  error  contends,  that  the  testimony 
of  Rawle  and  Cumpston,  as  detailed  in  their  depositions,  and  which 
is  alone  relied  on  by  the  defendants  in  error  as  proving  the  inter- 
marriage of  Anne  and  Elizabeth,  two  of  the  heirs  of  the  patentee, 
with  Cutbush  and  Reese,  refers,  and  upon  a  fair  construction  should 
be  limited,  to  the  time  when  they  were  taken,  to  wit,  the  2d  and  4th 
May,  1818,  and  cannot  be  properly  regarded  as  referring  to  the  time 
of  the  demise  laid  in  the  declaration,  to  wit,  January  1, 1815 ;  and  that 
if  so,  then  the  testimony  did  not  lay  a  sufficient  foundation  to  wax- 
rant  the  inference  or  presumption  by  the  jury  of  the  fact  of  intermar- 
riage at  the  latter  date,  which  fact  is  essential  to  maintain  the  action. 

Whereas,  the  counsel  for  the  defendant  in  error  insists  that  one 


DECEMBER  TERM,   1845.  47 


Garrard  v.  Reynolds^s  Lessee.     4  H. 


'or  botii  the  depositions  are  open  to  a  construction  that  [  *126  ] 
affords  direct  proof  of  the  intermarriage  as  far  back  as  the 
time  of  the  death  of  the  patentee,  and,  of  course,  before  the  date 
of  the  demise ;  or,  if  not  direct  proof,  that  the  testimony,  at  least,  is 
sufficientiy  full  and  comprehensive  to  authorize  the  jury  in  finding 
the  intermarriage  as  a  conclusion  of  fact  as  early  as  that  date. 

These  are  substantially  the  adverse  positions  held  and  maintained 
by  the  respective  counsel  upon  the  point  in  question  between  them. 

This  court  is  not  called  upon  to  express  an  opinion,  whether,  as 
matter  of  law,  there  was  any  evidence  to  be  submitted  to  the  jury, 
going  to  establish  the  intermarriage  at  or  before  the  time  mentioned ; 
because,  although  this  ground  was  taken  by  the  counsel  in  the  course 
of  the  trial  below,  on  a  motion  for  a  nonsuit,  and  was  overruled,  no 
exception  was  taken  to  the  decision*  The  point,  therefore,  is  not  be- 
fore us. 

Both  parties  there  assumed,  that  the  inference  or  presumption  of 
intermarriage  or  not  at  the  date  of  the  demise  was  one  of  fact, 
depending  upon  the  weight  of  the  evidence,  such  as  it  was,  and  be- 
longing properly  to  the  province  of  the  jury,  and  should  be  submitted 
to  them.  And  the  only  question,  therefore,  here  is,  whether  the  court, 
in  their  instruction  on  the  submission  of  the  case  to  the  jury,  violated 
any  rule  of  law,  for  which  eiror  will  lie. 

We  have,  accordingly,  examined  the  instructions  given  on  this 
aspect  of  the  case  with  attention,  and  are  satisfied,  that,  upon  the 
strictest  analysis  to  which  they  may  be  properly  subjected,  there  is 
no  weli-founde(i  objection  to  them. 

It  is  true,  after  advising  the  jury  in  accordance  with  the  prayer  of 
the  defendant  below,  that  it  was  necessary  for  the  plaintiff  to  estab- 
lish the  intermarriage  at  the  time  of  the  demise,  in  order  to  entitie 
him  to  the  verdict,  the  court  added,  that  the  depositions  given  in 
evidence  for  this  purpose  should  be  favorably  construed.  But  if  we 
were  to  concede  any  thing  exceptionable  in  this  mode  of  construing 
the  depositions,  the  error  was  suflSciently  explained  and  corrected 
when  the  inquiry  was  made  by  the  jury  as  to  the  force  and  effect  to 
be  given  to  the  observation  of  the  court  In  effect,  they  were  then 
told  that  the  depositions,  especially  Bawle's,  left  the  question  at  issue 
open  for  tiieir  consideration,  depending  upon  the  weight  to  be  given 
to  the  facts  therein  testified  to,  and  upon  which  it  was  competent  for 
them  to  find  for  the  plaintiff;  which,  in  judgment  of  law,  was  nothing 
mote  than  the  assertion  of  a  right  in  the  jury  that  had  already  been 
virtually  implied  in  the  case  firom  the  concession  of  both  parties,  that 
the  question  belonged  to  that  tribunal  to  determine,  according  to 
their  view  of  the  evidence. 
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Indeed,  instead  of  improperly  interfering  with  the  province  of  the 
jury,  the  court  seems  to  have  been  particularly  guarded 
[  *  127  ]  against  *  leaving  any  undue  impression  upon  their  minds 
as  to  the  weight  and  effect  of  the  evidence  from  opinions 
that  had  fallen  from  it  in  the  course  of  the  trial.  For,  after  referring 
to  the  view  taken  in  their  hearing  on  the  motion  for  a  nonsuit^  in 
which  the  court  were  obliged  to  express  an  opinion  as  to  the  ten- 
dency of  the  evidence  on  the  depositions,  the  jury  were  expressly  ad- 
vised that  they  were  not  bound  by  the  construction  given  by  the 
court,  but  could  give  such  construction  as,  in  their  judgments,  the 
facts  would  warrant. 

Even  if  an  opinion  had  been  expressed,  in  the  course  of  submit- 
ting the  case,  more  pointedly,  as  to  the  bearing  and  tendency  of  the 
evidence,  than  is  to  be  found  in  this  case  in  the  record,  after  the  jury- 
were  advised  that  they  were  not  intended  as  instructions,  or  to  be 
binding  upon  them, — that  the  question  was  one  of  fact  and  con- 
struction, which  they  must  consider  and  determine  for  themselves,—- 
we  are  not  aware  of  any  ground  of  reason  or  authority  upon  which 
error  could  be  predicated  for  an  interference  with  the  rights  of  the 
jury,  but  the  contrary. 

The  cases  of  Evans  v.  Eaton,  7  Wheat.  426,  and  Carver  v.  Jack- 
son, ex  dem,  of  Astor  and  others,  4  Pet  80,  81,  need  only  be  referred 
to  in  confirmation  of  the  position. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  circuit  court 
should  be  affirmed. 


Gerard  C.  Brandon,  Plaintiff  in  Error,  v.  Ralph  W.  Lottus  and 

Floyd  Whitehead,  Defendants. 

4  H.  127. 

The  statute  of  Mississippi,  making  the  ofiScial  act  of  a  notary,  certified  under  his  band,  and 
attested  by  his  notarial  seal,  evidenoe  of  certain  matters,  refers  to  what  is  commonlv 
called  the  protest,  that  is  a  certificate  in  writing  made  and  signed  by  the  notary,  and  bear- 
ing his  official  seal,  declaring  the  acts  done  by  him,  and  not  to  any  previous  record. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Mississippi.  The  case  is  stated  in  the  opinion  of  the 
court     The  notarial  protest  referred  to  was  as  follows  :-^ 

[  *  128  ]  *  State  op  Mississippi,  Adams  comUy:  — 

I,  James  K.  Ck>ok,  justice  of  the  peace  and  ex  officio  notary 
public  in  and  for  said  county,  residing  in  the  city  of  Natchez,  qualified 
according  to  law,  do  hereby  certify  that,  on  the  4th  day  of  January,  in 
the  year  1841, 1  went  to  the  Planters'  Bank  of  the  State  of  Mississippi^ 
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in  Natchez,  and  then  and  there  presented  for  payment  the  original 
note,  of  which  the  following  is  a  true  copy,  together  with  the  indorse- 
ments on  the  back  of  said  note : — 

Fort  Adams,  December  12,  1838. 

On  the  1st  day  of  January,  a.  d.  1841,  we  jointly  and  severally 
promise  to  pay  Gerard  C.  Brandon,  or  order,  the  sum  of  $2,667| 
value  received,  without  plea  or  offset,  payable  and  negotiable  at  the 
Planters'  Bank  of  the  State  of  Mississippi,  at  Natchez. 

William  C.  CoLUNy, 
John  C.  Collins. 

(Indorsed,)  «  Gerard  C.  Brandon,^^  "  Loftus  and  Whitehead." 

And  I  then  and  there  demanded  payment  of  the  said  note  accord- 
ing  to  its  tenor  and  effect,  and  was  answered  by  the  teller  of  the  said 
bank  that  the  said  note  would  not  be  paid,  and  that  no  funds  were 
depoeited  in  said  bank  for  that  purpose ;  and  the  said  note  was  not 
paid  by  any  person  when  payment  thereof  was  demanded  as  afore- 
said. Whereupon  I  protested  said  note  for  non-payment,  and  noti- 
fied the  parties  thereto  of  said  demand,  non-payment,  and  protest, 
and  that  the  holder  of  said  note  looked  to  them  for  payment  thereof, 
which  notices  were  given  at  the  times,  and  addressed  to  and  directed 
in  the  manner  following,  to  wit :  To  Gerard  C.  Brandon,  at  Fort 
Adams,  Miss.  To  Gerard  C.  Brandon,  at  Pinckneyville,  Miss.  To 
Gerard  C.  Brandon,  at  WoodviUe,  Miss.  To  W.  C.  and  J.  C.  Col- 
lins, at  Concordia,  Louisiana. 

All  of  which  notices,  directed  to  the  parties  respectively  as  afore- 
•aid,  were  placed  by  me  in  the  post-office  at  Natchez  in 
time  to  go  *  out  by  the  first  mail  of  the  day  next  succeeding  [  *  129  ] 
that  on  which  said  note  was  protested  as  aforesaid. 

Which  facts  constitute,  as  herein  set  forth,  a  full  and  true  record 
of  all  that  was  done  by  me  in  the  premises. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
[l.  8.]       my  official  seal  this  27th  day  of  January,  1841. 

Jabies  K.  Cook,  X  P.,  Notary f 

State  of  Mississippi,  ilt2am5  ccmn/|^  .* — 

Personally  appeared  before  the  undersigned  justice  of  the  peace 
&r  the  county  aforesaid,  James  K.  Cook,  a  justice  of  the  peace  and 
tz  officio  notary  public,  whose  name  is  signed  to  the  foregoing,  and 
made  oath  that  the  same  is  a  true  statement,  in  substance  and  in 
&ct,  of  his  official  acts  and  doings  altogether  in  relation  to  the 
piemises.  James  K.  Cook* 

I      8w<Mm  to  and  subsccibed  before  me,  this  27th  day  of  January,  1841. 

M.    BOBBTAILLR^  J.    P« 
VOL.  XVI.  6 
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Mason,  (attorney-general,)  for  the  plaintiff  in  error. 
Robert  J.  Brentj  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  a  notarial  act  of  protest 
was  properly  admitted  in  evidence  to  fix  an  indorser  on  a  negotiable 
note  payable  in  bank. 

The  statute  of  Mississippi  (H.  &  H.  Digest,  609,  §  33)  provides, 
that  in  all  cases  where  it  may  be  necessary  to  have  the  testimony  of  a 
notary  public  in  any  suit  touching  a  protested  note,  bill  of  exchange, 
or  other  instrument,  the  official  act  of  such  notary,  certified  under  his 
hand,  and  attested  by  his  notarial  seal,  shall  be  deemed,  held,  and 
taken  to  be  conclusive  evidence  of  the  protest  of  such  note,  bill,  or 
other  writing  on  the  day  it  purports  to  have  been  made ;  and  the 
notary  shall  not  be  required  to  go  beyond  the  limits  of  the  county  of 
his  residence  to  give  evidence  of  the  facts.     The  foregoing  provision 

declares  the  force  and  effect  of  the  instrument. 
[  *  130  ]  *  And  then  the  statute  prescribes  its  form.  When  a  notary 
shall  protest  an  instrument,  '^  he  shall  make  and  certify  on 
oath,  a  full  and  true  record  of  what  shall  have  been  done  thereon  by 
him  in  relation  thereto,  according  to  the  facts,  by  noting  thereon 
whether  demand  for  the  sum  of  money  mentioned  in  the  same  was 
made,  of  whom,  and  where ;  when  the  requisite  notice  or  notices 
were  served,  and  on  whom ;  where  the  same  were  mailed,  if  such  be 
the  case,  when  mailed,  to  whom  and  where  directed;  and  every  other 
fact  in  any  manner  touching  the  same  shall  be  distinctly  and  plainly 
set  forth  in  the  notarial  record ;  and  when  so  made  out  and  certified, 
it  shall  have  the  same  validity,  force,  and  effect  in  all  courts  of  record 
in  that  State,  as  if  the  notary  were  personally  present  and  interro- 
gated in  court." 

Justices  of  the  peace  are  authorized  to  perform  the  duties  of  nota- 
ries, in  particular  instances,  by  another  statute  of  Mississippi ;  and 
this  notarial  act  was  made  by  a  justice  of  the  peace. 

The  note  on  which  the  protest  was  founded  was  due  the  4th  of 
January,  1841,  payable  and  negotiable  at  the  Planters'  Bank,  at 
Natchez ;  made  by  William  C.  and  John  C.  Collins,  to  Gerard  C.j 
Brandon,  and  indorsed  by  him ;  and  who  is  the  plaintiff  in  error,  audi 
was  the  defendant  below.  Three  duplicates  of  notice  are  stated  tol 
have  been  sent  by  mail  to  Brandon  to  different  places.  An  object 
tion  was  made  in  the  circuit  court  to  receiving  the  notarial  act  in 
evidence  for  any  purpose,  because  it  purports  to  be  a  record,  original 
and  of  itself;  and  not  a  copy  of  a  record  from  the  notary's  book  I 
which,  it  is  insisted,  it  ought  to  be,  and  could  only  be. 
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After  setting  forth  the  facts  of  demand  at  the  bank,  and  the  answer 
of  the  teller,  that  the  note  would  not  be  paid,  because  no  funds  had 
been  deposited  for  such  purpose,  and  that  a  formal  protest  for  non- 
payment had  been  made,  and  also  the  fact  of  forwarding  the  notices, 
the  notary  says :  ^'  Which  facts  constitute,  as  herein  set  forth,  a  full 
and  Ime  record  of  all  that  was  done  by  me  in  the  premises."  To 
this  is  affixed  the  notarial  seal,  signature,  and  affidavit  of  the  notary. 
It  was  done  on  a  separate  paper,  partly  printed  and  partly  written  ; 
and  offered  in  evidence  as  a  record  of  the  notarial  act  within  the 
meaning  of  the  statute  above  recited. 

In  our  opinion,  the  legislation  of  Mississippi  is  distinct  and  cer- 
tain ;  it  had  reference  to  the  usage  of  notaries  public  generally,  when 
making  protests  and  giving  notices ;  that  usage  we  understand  to  be, 
for  the  notary  to  make  the  demand  and  give  the  notice,  and  after 
doing  so,  to  write  out  the  facts  in  his  memorandum  book,  or  to  pre- 
serve them  otherwise ;  and  from  these  facts  the  record  contemplated 
by  the  statutes  is  made  up ;  and  so  it  was  done  in  this  instance,  both 
in  substance  and  form.  To  the  paper  having  the  official  seal  and 
affidavit  of  the  notary  attached,  the  legislature  refers ;  and  not  to  any 
previous  writing. 

It  is  supposed  tiie  case  of  Fleming  v.  Fulton,  6  How. 
IGss.  R.  *  473,  gives  a  different  construction  to  the  statute.  [  *  131  ] 
Tbe  objection  to  the  record  of  protest  there  was,  that  it  had 
not  been  made  out  and  sworn  to  at  the  time  the  protest  was  made ; 
and  such  is  the  fact  in  the  case  before  us ;  but  the  court  held  that 
the  lecoord  might  well  be  made  subsequently,  and  this  for  reasons,  as 
we  think,  too  obvious  to  require  explanation.  Nor  do  we  under- 
stand either  of  the  remarks  made  by  the  high  court  of  errors  and 
appeals  of  Mississippi  in  any  decree  impugned  by  our  construction 
of  the  statute.  The  judgment  is  therefore  ordered  to  be  affirmed, 
with  costs. 

6  H.  1. 


Hugh  A.  Gabland,  Plaintiff  in  Error,  v.  Gtborob  M.  Davis 

Defendant. 

4  H.  131. 

If  mm  mtmmptit  be  pleaded  to  an  action  of  tort,  and  the  Tcrdict  follows  the  plea,  the  jadg 
owat  nmst  be  revened ;  for  the  plea  does  not  pat  in  isBoe  the  sabstance  of  the  declaration. 

Upon  a  reTcraal  for  a  defect  in  pleading,  the  case  is  remanded  to  the  drcnit  conrt  for  further 
proceedings ;  and  there  the  pleadings  may  be  amended. 

Error  to  the  circuit  court  for  the  District  of  CJolumbia.     The  case 
IS  stated  in  the  opinion  of  the  court. 
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jR.  J.  Brenty  for  the  plainti£ 

OoxBy  contra. 

[  •  143  ]      •  Woodbury,  J.,  delivered  the  opinion  of  the  court 

In  the  examination  of  this  case,  a  defect  has  been  dis* 
covered  in  the  pleadings  and  verdict,  which  was  not  noticed  in  the 
court  below,  nor  suggested  by  the  counsel  here. 

And  the  first  question  is,  whether,  under  these  circumstances,  it 
can  be  considered  by  us ;  and  if  it  can  be,  and  is  a  material  defect| 
not  cured  or  otherwise  capable  of  being  overcome,  whether  it  ought 
to  be  made  a  ground  for  reversing  the  judgment,  and  sending  the 
case  back  for  amendment  and  further  proceedings. 

There  can  be  no  doubt,  that  exceptions  to  the  opinions  given 
by  courts  below  must  all  be  taken  at  the  time  the  opinions  are 
pronounced. 

But  it  is  equally  clear,  that  when  the  whole  record  is  before  the 
court  above,  as  in  this  case,  any  exception  appearing  on  it  can  be 
taken  by  counsel  which  could  have  been  taken  below.  Roach  v. 
Hulings,  16  Pet.  319. 

So  it  is  the  duty  of  the  court  to  give  judgment  on  the  whole  rec- 
ord, and  not  merely  on  the  points  started  by  counsel.  Slacum  i;. 
Pomeroy,  6  Cranch,  221 ;  Baird  and  Co.  v.  Mattox,  1  Call,  257  ;  16 
Pet.  319. 

In  United  States  v.  Bumham,  1  Mason,  62,  the  court  alone  took 
notice  of  the  defect,  which  was  the  sole  ground  of  its  opinion. 

In  Patterson  v.  United  States,  2  Wheat.  222,  it  is  stated,  that  ^  the 
points  made  were  not  considered  by  the  court,  and  judgment  was 
pronounced  on  other  grounds,"  and  Justice  Washington  says  (p.  224) : 
^  The  court  considers  it  to  be  unnecessary  to  decide  the  questions 
which  were  argued  at  the  bar,  as  the  verdict  is  so  defective  that  oo 
judgment  can  be  rendered  upon  it;"  and  on  that  account  the 
proceedings  below  were  reversed.  See  also  Harrison  et  oL  v.  Nixon, 
9  Pet.  483, 535. 

I  proceed,  then,  to  consider  the  nature  and  character  of  the  difficulty 
in  this  case,  appearing  on  the  record. 

Since  discovering  it,  an  opportunity  has  been  given  to  the  counsel 
for  the  original  plaintiff,  which  has  been  improved,  to  attempt  to  re« 
move  it  by  argument  and  authorities.  But  it  still  remains,  and  con- 
sists in  this. 

The  declaration  is  an  action  on  the  case,  sounding  in 

[  •  144  ]  tort    It  *  sets  out  no  contract  except  one  by  way  of  induce^ 

ment,  made  by  Mr.  Franklin,  the  predecessor  in  office  of 
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ihe  defendant,  and  it  then  proceeds  to  make  the  gist  of  its  complaint 
a  wrongfiil  and  injurious  neglect  and  refusal  by  the  defendant  to 
furnish  a  copy  of  certain  laws  to  the  plaintiff,  as  had  been  agreed  by 
Franklin.  We  are  required  to  take  this  view  of  the  declaration,  not 
only  by  the  averments  in  it,  but  by  both  the  present  and  past  posi- 
tions of  the  counsel  for  the  plaintiff,  that  it  was  intended  to  be 
founded  on  a  misfeasance.  The  plea,  however,  instead  of  being 
"not  guilty,"  as  was  proper  in  such  case  (Com.  Dig.  Pleader,)  is 
non-assumpsit^  and  the  plaintiff  below,  not  demurring  thereto,  nor 
moving  for  judgment  notwithstanding  such  a  plea,  joined  issue 
upon  it,  and  the  verdict  of  the  jury  conforms  to  the  plea  and 
issue,  and  merely  finds, ''  that  the  defendant  did  assume  upon  him- 
self in  manner  and  form,"  &c.,  and  assesses  damages,  ''  sustained 
by  reason  of  the  non-performance  of  the  promise  and  assumption 
aforesaid." 

Beside  the  general  reasoning  in  the  books,  that  pleas  amounting 
to  the  general  issue  should  traverse  the  material  averments  in  the 
declaration,  and,  where  the  action  is  one  on  the  case  for  a  tort,  should 
deny  the  tort  by  pleading  "not  guilty,"  it  is  laid  down  in  most 
elementary  treatises  that  "  not  guilty  "  is  the  proper  general  issue  in 
such  cases.     See  Com.  Dig.  Pleader. 

Beyond  this,  it  has  been  actually  adjudged  in  an  action  on  the 
case,  after  full  hearing,  that  nonrossumpsU  was  a  bad  plea.  Noble  v. 
Lancaster,  Barnes's  notes,  125. 

That  action  was  trover,  but  being  still  an  action  on  the  case,  thd 
same  principle  applied. 

Nor  is  the  difference  merely  formal  or  technical  between  actions 
founded  in  tort  and  in  contract     1  Chit  Plead,  229,  418. 

Because,  when  in  tort  or  ex  delictUj  a  set-off  is  not  admissible,  nor 
can  infancy  be  pleaxled  as  to  one  ex  contractu^  nor  can  a  plea  in 
abatement  be  sustained,  that  all  concerned  in  the  wrong  are  not 
joined,  as  it  may  be  in  counts  on  contracts,  and  a  writ  of  inquiry 
must  issue  to  ascertain  the  damages^  which  is  often  unnecessary  in 
suits  on  contracts.  A  declaration  is  bad  which  unites  a  count  in 
tort  with  one  in  contract  2  Chit  229,  230 ;  1  Chitty,  625,  note ; 
4D.  &E.  794;  8  D.  &  E.  33. 

Various  other  cases  analogous  to  this  might  be  cited,  which  tend 
to  show  that  the  present  plea  is  improper,  but  it  is  not  deemed 
nec^essary,  in  this  stage  of  the  inquiry,  to  enlarge  on  that  point; 
and  1  proceed  to  the  next  and  more  difficult  question,  whether  such 
a  plea,  though  bad  on  demurrer,  should  not  be  considered  as  good 
after  verdict,  and  cured  by  the  statute  of  jeofails. 

As  a  general  rule,  all  informality  in  a  good  plea  is  held  to  be  cured 

6* 
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by  a  verdict,  and  ought  to  be,  in  order  not  to  delay,  through  a  defect 
of  mere  form,  what  may  seem  to  be  just.     1  Levinz,  32 ;  6  Mod.  1 ; 

Com.  Dig.  Pleader,  18 ;  6  Johns.  1. 
[  *  145  ]  *  Here,  however,  there  appears  to  be  no  informality  in  a 
good  plea ;  on  the  contrary,  it  looks  more  like  formality  in 
a  bad  one.  And  if  it  be  asked,  whether  there  are  no  cases  of  bad 
pleas  which  are  cured  by  a  verdict,  we  answer,  that  several  exist,  but 
that  they  are  cases  where  the  pleas,  though  bad  on  demurrer,  because 
wrong  in  form,  yet  still  contain  enough  of  substance  to  put  in  issue 
the  material  parts  of  the  declaration.     That  is  the  test. 

In  the  opinion  of  a  majority  of  the  court,  the  plea  under  considera- 
tion does  not  contain  enough  for  that  purpose ;  and  my  apology  for 
examining  this  point  somewhat  more  in  detail  must  be  found  in  the 
circumstance,  that  the  court  are  divided  upon  it. 

The  provision  by  congress  in  relation  to  amendments  is  to  be 
found  in  the  32d  section  of  the  judiciary  act  of  September  24, 
1789,'  and  is  similar  to  that  in  the  32  Henry  VIIL,  but  certainly 
not  broader.  See  the  former,  in  1  Little  &  Brown's  ed.  91,  and  the 
latter  in  1  Bac.  Abr.  Amendment  and  Jeofail,  B. 

Under  both  of  these  statutes,  it  has  frequently  been  adjudged, 
that  defects  in  substance  are  not  cured  by  a  verdict ;  "  for  this,"  says 
Bacon  (Abr.,  before  quoted,  E,)  "would  have  ruined  all  proceedings 
in  the  courts  of  justice ; "  and  a  defect  in  substance,  in  a  plea  or 
verdict,  is  conceded,  in  all  the  books,  to  exist  when  they  do  not 
cover  "  whatever  is  essential  to  the  gist  of  the  action." 

The  present  plea,  if  tried  by  this  test,  seems  not  to  be  remedied  by 
the  verdict ;  because,  so  far  from  traversing  all  that  is  essential, 
nothing  is  denied,  unless  it  be  the  inducement  Thus  it  traverses  a 
promise  simply;  but  the  only  promise  set  out  in  the  declaration  is  one 
introductory  to  those  material  averments,  which,  as  before  stated,  are 
the  wrongful  and  injurious  acts  of  the  defendant.  So  far  from  de- 
nying those  acts,  the  plea  entirely  passes  them  by,  and  they  are 
neither  put  in  issue,  nor  a  verdict  returned  upon  them  one  way 
or  the  other.  It  is  true,  that,  in  some  actions  for  a  tort,  a  promise 
may  be  referred  to  in  the  declaration,  which  sometimes  will  con- 
stitute one  material  fact  among  several  others.  But  it  is  only 
one,  and  not  the  whole,  nor  is  it  the  most  material  fact ;  that  being, 
in  such  cases,  the  misfeasance  of  the  defendant.  Nor  does  the 
verdict  here  find  this  one  fact  or  promise  such  as  averred  in  the 
inducement  .  There  it  is  stated  to  be  made  by  Mr.  Franklin ;  but, 
on  the  contrary,  the  verdict  finds  a  promise  made  by  the  defendants 

1  1  Stats,  at  Large,  91. 
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On  lecnrring  to  precedents,  tseveral  are  found  which  confinn  these 
oonclnsions.  In  respect  to  pleas,  they  show  that,  when  so  imperfect 
and  immaterial  as  this,  they  are  not  cured  by  verdict.  And  the 
reason  generally  assigned,  and  which  pervades  the  whole,  is  that 
before  mentioned,  namely,  that  they  do  not  cover  or  traverse  all 
the  gravamen  of  the  declaration.  Staple  v.  Heydon,  6  Mod.  10 ; 
WiUes,  532;  Tidd's  Prac  827 ;  Gilb.  C.  P.  146. 

Hence  it  has  been  decided  that  a  plea  of  non-assumpsit  to 
an  *  action  of  debt  is  not  thus  cured,  Brennan  v.  Egan,  4  [  *  146  ] 
•  Taunt.  164 ;  Penfold  v.  Hawkins,  2  Maule  &  Selw.  606, 
because  it  covers  too  little  or  is  irrelevant.  While,  in  pursuance  of 
the  same  rule,  it  has  been  held  that  nil  debet  to  assumpsit,  1  Hen.  BL 
664,  and  "  not  guilty  "  either  to  assumpsit,  Cro.  El.  470,  and  8  Serg. 
&  Rawle,  441,  or  to  covenant,  1  Hen.  &  Munf.  153,  or  to  debt  for 
a  penalty,  Coppin  v.  Carter,  1  D.  &  E.  462,  note,  are  cured  by  a 
verdict,  because  they  contain  enough  to  put  in  issue  all. which  is  im- 
portant in  the  declaration. 

In  the  present  case,  the  issue  manifestly  reaches  only  a  part  of  the 
case,  and  is  therefore  incurable,  Hardres,  331 ;  and  it  comes  expressly 
within  the  definition  of  an  immaterial  issue,  which  is  also  incurable. 
Carth.  371 ;  Bac  Abr.  Verdict,  K ;  2  Levinz,  12 ;  2  Saund.  319 ;  2 
Mod.  137 ;  Gould's  PL  506,  509. 

This  is  undoubted,  from  William's  definition  in  Bennet  v.  Holbeck, 
2  Saunders,  319,  a.  He  says :  ^'  An  immaterial  issue  is  where  a 
material  allegation  in  the  pleadings  is  not  answered,  but  an  issue  is 
taken  on  some  point  which  will  not  determine  the  merits  of  the  case, 
and  the  court  is  often  at  a  loss  for  which  of  the  parties  to  give 
judgment" 

So  in  Benden  v.  Manning,  2  N.  H.  R.  291,  it  is  laid  down,  on 
drcumstances  like  the  present,  that  ^^  if,  instead  of  assumpsit,  a  special 
action  on  the  case  had  been  brought  for  misfeasance,  it  is  very  clear, 
that  no  consideration  need  have  been  alleged  or  proved.  The  gist 
of  such  an  action  would  have  been  the  misfeasance,  and  it  would 
have  been  wholly  immaterial  whether  the  contract  was  a  valid 
one  or  not"    5  D.  &  E.  143 ;  2  Wils.  359 ;  1  Saund.  312,  note  2. 

If  we  should  next  compare  this  plea  and  issue  in  their  substance 
with  a  few  others  less  general,  that  have  been  solemnly  adjudged  to 
be  bad,  c^d  not  cured  by  verdict,  though  found  for  the  plaintifl',  the 
result  will  be  the  same. 

It  may  be  seen  in  Tryon  v.  Carter,  2  Strange,  994,  that,  in  debt 
on  bond,  payable  on  or  before  the  5th  of  December,  the  defendant 
pleaded  payment  on  the  5th  of  December,  and  issue  being  joined  and 
Umnd  against  him,  the  court  still  awarded  a  repleader,  as  it  could  not 
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be  inferred  from  these  pleadings  that  payment  may  not  have  been 
made  before  the  5th. 

See  another  in  Enys  v.  Mohun,  2  Strange,  847,  where  to  covenant 
on  a  lease  to  C,  averred  to  come  by  assignment  to  the  defendant,  the 
plea  was  that  C  did  not  assign  to  him,  and  verdict  was  for  plaintiff. 
But  the  court  awarded  a  repleader,  as  the  issue  found  does  not  cover 
all  the  important  parts  of  the  declaration ;  namely,  that  the  lease  may 
have  come  to  the  defendant  not  from  C  direct,  but  by  mesne  assign- 
ments. Same  case,  in  1  Bamardiston,  183,  220.  See  also  other 
cases.  Ye]v.  154 ;  Peck  v.  Hill,  2  Mod.  137 ;  B>ead  v.  Dawson,  Ibid. 
139 ;  Stafford  v.  Mayor  of  Albany,  6  Johns.  1 ;  Com.  Dig. 
1*147]  •  Pleader,  1  and  2,  V.  5 ;  1  Chit.  PL  625,695;  6  D.  &  K 
462 ;  1  Saund.  319,  n. 

In  Patterson  v.  United  States,  2  Wheat.  225,  Judge  Washington 
lays  down  the  whole  law  precisely  as  we  view  it,  in  respect  to  a  ver- 
dict varying. materially  from  the  issue,  and  which  principle  applies 
equally  well  to  a  plea  varying  from  the  substance  of  the  declaration. 
He  says :  "  Whether  the  jury  find  a  general  or  a  special  verdict,  it  is 
their  duty  to  decide  the  very  point  in  issue,  and  although  the  court 
in  which  it  is  tried  may  give  form  to  a  general  finding,  so  as  to 
make  it  harmonize  with  the  issue,  yet  if  it  appear  to  that  court  or  to 
the  appellate  court  that  the  finding  is  different  from  the  issue,  or 
is  confined  only  to  a  part  of  the  matter  in  issue,  no  judgment  can  be 
rendered  on  the  verdict."  And  on  error  the  proceedings  below  were 
reversed. 

After  all  this,  it  is  hardly  necessary  to  state  further,  by  way  of  pre- 
cedent, that  in  Noble  v.  Lancaster,  Barnes's  Notes,  125,  before  cited, 
this  very  point  was  decided.  Nonrossumpsit  was  pleaded  to  an  action 
on  the  case  (e.  g.  trover),  and  was  held  not  to  be  cured  by  a  verdict, 
but  was  bad  in  arrest  of  judgment. 

Looking,  then,  to  many  precedents,  as  well  as  correct  principles  in 
pleading,  the  issue  presented  and  tried  here  is  not  only  an  improper 
one  for  the  case ;  but,  not  containing  enough  to  cover  all  that  is  ma- 
terial in  the  declaration,  and  being  thus  imperfect  in  substance,  it 
"  does  not  determine  the  right  between  the  parties,"  and  is  not  cured 
by  the  verdict  or  the  statute  of  jeofails. 

A  moment  as  to  the  defects  in  the  verdict.  It  is  difficult  to  see 
how  an  immaterial  and  bad  plea  can  be  cured  by  a  verdict,  ,which,  as 
in  this  case,  is  quite  as  immaterial  as  the  plea.  Indeed,  in  some  re- 
spects, the  verdict  here,  compared  with  the  declaration,  is  more  defeo 
tive  and  irremediable  than  the  plea. 

It  is  laid  down  in  Comyn's  Dig.  Pleader,  S.  24,  that  a  verdict  is 
even  void  if  it  be  "  variant  from  the  declaration;"  and  he  gives  as  one 
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ifliistration  from  2  Roll  703, 1.  35,  ^<  in  assumpsit^  if  it  finds  a  diiferent 
promise.^' 

In  the  present  case,  the  promise  is  found  not  only  different  from 
that  laid  in  the  declaration  as  inducement,  but  the  verdict  varies  in 
other  essential  respects  from  the  declaration,  finding  nothing  of  any 
of  the  misfeasance  charged  in  it  on  the  defendant. 

The  defect  here,  then,  is  in  the  verdict  as  well  as  plea,  and  though 
a  mere  informality  in  the  former  is  cured  by  the  act  of  congress  as 
to  amendments,  16  Pet.  319,  yet  the  defect  here  is  similar  in  both, 
and  as  just  shown,  being  on  principle  in  both  a  defect  in  substance 
no  less  than  form,  is  uncured  Stearns  v.  Barrett,  1  Mason,  170, 
and  2  Mason,  31. 

But  several  arguments  have  been  offered  against  a  reversal  of  the 
judgment  and  further  proceedings,  and  in  favor  of  rendering  judg- 
ment for  the  plaintiff,  on  this  record,  though  the  plea,  issue, 
and  •  verdict  are  all  defective  in  substance,  and  do  not  show  [  *  148  ] 
which  party  is  entitled  to  recover,  on  the  Teal  merits  in  dis- 
pute, or  that  they  have  been  legally  tried. 

These  arguments  it  is  our  duty  to  examine.  One  is,  that  the  whole 
merits,  according  to  the  evidence  reported,  may  have  actually  been 
considered  and  passed  upon  in  the  court  below  under  this  plea  and 
issue.  But  it  is  a  sufficient  answer  to  this,  that  if  so  done  it  was 
Ulegally  done,  no  evidence  being  competent  under  that  issue  except 
the  promise  described  in  it,  and  no  opinion  of  the  jury  or  the  court 
being  regular  or  proper  under  it,  except  as  to  that  promise  alone. 
Harrison  et  al.  v.  Nixon,  9  Pet  483. 

There  are  many  cases  showing  that  the  evidence  must  be  limited 
to  the  plea.  Mar.  Ins.  Company  v.  Hodgson,  6  Cranch,.  206 ;  4 
Wheat.  64,  in  case  of  The  Divina  Pastora.  The  court  say  you  must 
"not  admit  the  introduction  of  evidence  varying  from  the  facts 
aUeged."  9  Pet.  484.  The  probata  should  conform  to  the  allegata. 
Boone  v.  Chiles,  10  Pet  177. 

In  Barnes  v.  Williams,  11  Wheat  416,  it  is  said :  "  Upon  inspect- 
ing the  record,  it  had  been  discovered  that  the  special  verdict  foimd 
in  the  case  was  too  imperfect  to  enable  the  court  to  render  judgment 
upon  if  A  certain  fact  was  important  to  the  recovery.  "  Although 
in  the  opinion  of  the  court  there  was  sufficient  evidence  in  the 
special  verdict  from  which  the  jury  might  have  found  the  fact,  yet 
they  have  not  found  it,  and  the  court  could  not  upon  a  special  verdict 
intend  it" 

These  illustrations  and  cases  tend  to  show  the  difficulties  in  form- 
ing an  opinion  on  any  thing  not  found  or  apparent  on  the  record ; 
and   the  impropriety  of  conjecturing  and  pronouncing  on  the  real 


58  SUPREME   COURT  OF  THE  UNITED   STATES. 

Gktfland  v.  Davis.    4  H. 


merits,  when  both  the  issue  and  verdict  are  defective  in  substance  in 
relation  to  them.  But,  in  this  case,  if  the  promise  averred  to  have 
been  made  by  Franklin  was  treated  at  the  trial  as  one  made  by 
Gtarland,  so  far  as  regarded  its  operation  and  his  duty,  which  has 
been  the  argument  of  the  original  plaintiff's  counsel  before  us,  and 
which  may,  for  aught  we  now  decide,  be  correct,  then  we  should  be 
called  upon  to  render  judgment  against  Grarland  merely  on  such 
promise,  and  a  breach  of  it. 

That  is  every  thing  which  the  verdict  finds  or  the  issue  presents,  in 
the  most  favorable  view. 

But  that  being  a  promise  confessedly  on  the  whole  evidence  made 
by  the  original  defendant,  or  his  predecessor,  as  a  public  agent,  if 
now  rendering  final  judgment,  we  should  probably,  in  that  view  of 
the  record,  (no  tort  having  been  put  in  issue  or  found  by  the  verdict,) 
be  obliged  to  decide  against  the  original  plaintiff  on  the  merits, 
because  public  agents  are  not  usually  liable  on  mere  contracts  or 
promises  made  in  behalf  of*  their  principals.  See  on  this,  Hodgson 
V.  Dexter,  1  Cranch,  345 ;  Macbeath  v.  Haldimand,  1  D.  & 
[  •MO  ]  E.  172;  Fox  v.  Drake  et  al  8  Cowen  'lOl;  2  Dall.  444; 
Osborne  v.  Kerr,  12  Wend.  179 ;  Story  on  Agency,  §§  302- 
308 ;  Lord  Palmerston's  case,  3  Brod.  &  Bing.  275 ;  Freeman  v.  Otis, 
9  Mass.  272,  qucdre  in  part 

On  the  contrary,  however,  if  the  action  is  to  be  considered  as 
brought,  not  on  any  promise  except  as  inducement,  but  on  a  wrong- 
ful act  or  misfeasance,  as  the  plaintiff  sets  out  his  case  in  his  declar- 
ation, and  still  contends  to  be  the  truth,  then  it  seems  manifest  that— - 
nothing  on  that  misfeasance,  the  essential  point  of  the  action,  having 
been  either  traversed  in  the  plea  or  found  by  the  verdict  —  there  is  noth- 
ing upon  which  judgment  can  legally  be  rendered  for  either  party  on 
the  merits.  It  will  be  seen  that  we  come  to  this  conclusion,  not  because 
cases  are  wanting  which  hold  that  officers  not  judicial,  nor  having 
any  discretion  to  exercise  on  a  subject  —  Wheeler  i;.  Patterson,  1  New 
Harap.  R.  88 ;  Kendall  v.  Stokes,  3  How.  98  ;  11  Johns.  114 ;  2  Lord 
Ray m.  938  —  are  liable  in  tort  for  misfeasances,  whenever  they  are 
violations  of  public  laws  or  official  duties ;  Shepherd  v.  Lincoln,  17 
Wendell,  250 ;  5  Burr.  2709 ;  6  D.  &  E.  445 ;  Gidley,  Ex.  of  Hol- 
land, V.  Lord  Palmerston,  7  J.  B.  Moore,  91 ;  15  East,  384 ;  9  Clark 
&  Fin.  251 ;  1  Bos.  &  PuL  229 ;  Little  et  al  v,  Barreme  et  oL  2 
Cranch,  170 ;  13  Johns.  141 ;  Tracy  et  oL  v.  Swartwout,  10  Pet  95 ; 
though  others  consist  of  unsuccessful  attempts  to  charge  persons  in 
tort  for  matters  which  originated  and  existed  in  fact  only  as  contracts ; 
Bristo w  et  aL  v,  Eastman,  1  Esp.  N.  P.  Rep.  172 ;  Jennings  v,  Run- 
dali,  8  D.  &  E.  335 ;  or  which  were  mere  nonfeasances ;  20  Johns. 
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879 ;  12  Mod.  488 ;  1  Ld.  Raym.  466 ;  4  Maule  &  Selw.  27  ;  Story 
on  Agency,  §  308 ;  but  becanse  the  issue  and  verdict  present  nothing 
in  relation  to  any  such  misfeasance,  and  our  opinion  is  intended  to 
be  confined  to  the  questions  on  the  pleadings,  without  any  decision 
upon  the  merits.  Indeed,  it  would  be  difficult  to  express  one  on 
them,  'where  we  have  been  unable  to  agree  on  one,  and  where  a 
majority  of  the  court  think  the  pleadings  are  not  in  a  proper  state 
to  enable  us  to  give  one  satisfactorily. 

In  this  state  of  things,  the  most  obvious  course  to  assist  us  to 
"  reach  the  law  and  justice  of  the  case,"  would  be  to  reverse  the 
judgment  below,  and  award  a  repleader.  This  would  not  deprive 
either  party  of  any  merits  they  may  have,  and  may  be  able  hereafter 
to  show  on  proper  pleadings,  and  costs  would  indemnify  the  party 
who  has  been  delayed  by  any  bad  pleading,  so  far  as  he  ought  to  be 
indemnified,  considering  his  own  fault  in  this  case,  in  joining  and 
trying  an  issue  immaterial  or  radically  insufficient  to  settle  the  cause 
of  action,  rather  than  demurring  to  the  plea  seasonably.  But  such 
a  course  is  objected  to  on  certain  grounds  not  yet  considered,  and 
which  it  is  our  duty  to  notice.  One  of  them  is,  that  when  a  plea  or 
verdict  is  radically  defective,  judgment  ought  to  be  rendered, 
notwithstanding  the  verdict,  for  the  party  *  whose  plead-  [  *  150  ] 
ings  are  right ;  and  another,  a  branch  of  this,  is,  that  a  court 
ought  in  no  case  to  permit  the  party  who  commits  the  first  error  to 
have  .the  judgment  reversed  and  be  allowed  a  repleader,  unless,  per- 
haps, when  the  verdict  is  in  his  favor. 

Though  several  of  the  text-books  lay  down  rules  like  these  in 
broad  terms,  it  is  first  to  be  noticed  that  some  state  them  with  a 
quare  or  doubt  1  Chit  PL  note,  522,  633,  and  Com.  Dig.  Pleader. 
In  others,  the  cited  authorities  do  not  support  them,  as  Gilbert,  quoted 
in  Tidd,  828.  In  others,  the  counsel,  rather  than  the  court,  recognize 
them.  Kempe  v.  Crews,  1  Ld.  Raym.  170 ;  Taylor  v.  Whitehead, 
Doug.  749.  In  others,  the  court  refer  to  them,  but  do  not  appear  to 
have  founded  their  decision  on  them,  as  Webster  v.  Bannister,  Doug. 
396,  where  the  issue  covered  the  merits,  3  Hen.  &  Munf.  388,  and 
in  others  matters  still  diflerent  existed,  which  justified  the  judgment 
given,  independent  of  these  rules. 

Thus,  if  a  plea  be  bad,  but  still  confesses  the  cause  of  action  with- 
out setting  out  a  sufficient  avoidance,  judgment  can  with  propriety 
be  rendered  for  the  plaintiff  on  such  confession,  if  the  declaration  be 
good.  Rex  V.  Philips,  1  Star.  397;  Jones  v.  Bodingham,  1  Salk.  173 ; 
Gould  on  PI.  509 ;  Simonton  v.  Winter  et  al.  5  Pet  141 ;  Kirdey  v. 
Deck,  3  Hen.  &  Munf.  388 ;  6  Mod.  10 ;  Tidd,  827. 

8o,  if  tlie  plea  be  a  mere  nullity,  putting  nothing  material  in  issue, 
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judgment  is  at  times  allowed  to  be  signed  as  for  want  ol  a  plea,  as 
if  nil  dicit^  provided  the  declaration  be  good.  4  Taunt  164 ;  2  Maole 
&  Selw.  606. 

So,  if  the  plea  be  evidently  a  sham  plea,  or  fictitious,  a  like  course 
is  warranted.     10  East,  237 ;  Tidd,  831. 

Or  if  the  plea,  though  neither  of  these,  still  be  defective,  but  sets 
out  such  facts  as  demonstrate  that  the  party  has  no  merits,  and  that 
no  amendment  could  be  made  which  would  avail  him  any  thing, 
or,  in  other  words,  nothing  is  lefb  in  the  C€ise  that  can  be  mended. 
Gould  on  PL  614,  §  39 ;  Tidd,  831 ;  Henderson  v.  Foote,  3  Call,  248. 

It  is  incidental  circumstances  like  these,  affecting  the  merits  and 
not  adverted  to  always  in  decisions  or  elementary  treatises,  which 
have  governed  most  of  the  opposing  cases,  rather  than  a  mere  tech- 
nical and,  in  some  degree,  eurbitrary  rule,  without  reference  to  the 
merits,  and  which  would  bar  a  party  claiming  to  possess  them  from 
having  them  tried  on  a  repleader  or  amendment,  on  complying  with 
equitable  terms. 

In  the  case  now  under  consideration,  the  plea  comes  under  neither 
of  these  categories,  neither  confessing  a  cause  of  action,  nor  appear- 
ing to  be  a  sham  or  fictitious  plea,  nor  disclosing  enough  to  show  the 
defendant  to  be  without  any  good  defence.  On  the  contrary,  a  de- 
fence appears,  which  the  original  defendant  seems  always 
[  •  151  ]  •  to  have  urged  with  great  confidence  as  being  good.  Un- 
der these  circumstances,  then,  repleading  or  something  equiv- 
alent would  seem  proper  to  do  justice  between  the  parties,  and  to 
carry  out  the  principle  of  the  statutes  of  jeofails,  so  as  not  to  prevent 
a  judgment  on  the  merits,  because  some  <^  slip,"  as  Lord  Mansfield 
calls  it,  has  happened  on  the  part  of  the  defendant  in  his  plea.  Rex 
V.  Philips,  1  Burr.  296 ;  Tidd,  828 ;  Gould  on  PL  508,  §§  31, 40.  If 
me  right  be  not  put  in  issue,  and  may  be,  a  ruling  to  permit  it  seems 
reasonable.     Staple  v.  Heyden,  6  Mod.  2. 

The  true  meaning  of  these  technical  rules  can  be  made  rational 
and  consistent,  if  they  are  held  to  apply  to  cases  where  good  grounds 
are  apparent  for  rendering  final  judgment  Then  it  may  well  be 
rendered  against  him  who  committed  the  first  material  fault  in  the 
pleadings,  and  which  fault  has  not  afterwards  in  any  way  been  cured. 

But  if  no  such  grounds  appear,  in  consequence  of  the  imperfec- 
tions of  the  pleas  and  verdict,  final  judgment  cannot  properly  be  ren- 
dered; and  the  rules  are  inapplicable;  and  the  judgment  below 
should  be  reversed,  so  as  to  furnish  an  opportunity  to  remove  those 
imperfections  and  reach  the  justice  of  the  case  by  amendments  or 
repleaders.  And  so  far  firom  the  party  not  being  permitted  to  enjoy 
this  indulgence  who  committed  the  first  fault,  he  is  the  only  one  who 
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needs  it,  and  in  whose  behalf,  under  the  liberal  spirit  of  modern 
times,  ail  statutes  of  jeofails  are  passed.  Nor  can  the  opposite  party 
snfTer  by  this  course  in  respect  to  the  merits,  as  they  are  left;  open. 
Or  in  respect  to  cost  and  delay,  as  he  should  be  indemnified  for 
them,  in  the  manner  before  mentioned,  by  equitable  terms,  for  allow- 
ing any  amendments. 

In  this  view  of  the  subject,  it  is  of  no  consequence  for  which  party 
the  defective  verdict  was  found,  except  at  times  the  fact  in  it  may  be 
an  indication  of  merits  in  that  party  who  has  the  postea,  so  far  as 
that  £act  can  affect  the  merits.  But  in  this  case  the  fact  found  was 
immaterial  in  relation  to  the  merits,  as  already  shown ;  and  the  object 
now  is,  to  prevent  such  immaterialities  from  making  a  final  disposal 
of  the  case,  to  prevent  substance  from  being  sacrificed  to  form,  and 
where  merits  may  exist,  to  adopt  such  a  course  as  will  present  them 
to  the  court  intelligibly,  for  a  final  adjudication  of  the  real  justice  of 
the  case. 

To  all  this,  in  an  advanced  era  of  jurisprudence,  it  will  hardly  do 
to  repeat  from  some  of  the  old  books,  that  a  party  is  forever  to  be 
barred  either  for  the  badness  or  the  falsity  of  his  plea,  if  it  happens 
to  be  imperfect  and  is  found  against  him,  though  he  has  not  confessed 
the  declaration,  nor  stated  any  facts  in  his  plea  inconsistent  with 
merits. 

Much  more,  too,  is  it  proper,  if  not  indispensable,  in  a  case  like 
this,  so  defective  on  the  record  as  not  to  justify  any  decision  about 
the  merits,  to  adopt  a  course  which  shall  not  bar  the  due 
oonsideration  *  of  them  in  the  end,  and  which  shall  be  for  [  *  152  ] 
tiie  benefit  and  guide  of  the  court  even  more  than  a  party, 
so  as  to  prevent  a  leap  in  the  dark,  and  which  for  these  and  other 
reasons  shall  let  the  cause  be  reopened,  and  prepared  and  tried  in  a 
manner  to  bring  the  whole  of  the  merits  legally  before  both  the  court 
and  the  jury.  Cro.  Eliz.  245 ;  3  Hen.  &  Munf.  393 ;  Baird  and  Co.  v. 
Mattox,  1  Call,  257. 

Considering  the  character  and  position  of  this  tribunal,  as  one  of 
the  last  resort  in  administering  justice,  and  considering  the  increased 
disposition  of  the  age  in  which  we  live  to  eviscerate  the  truth,  and 
decide  ultimately  only  on  the  real  merits  in  controversy  between  par- 
ties, or  in  the  words  of  Justice  Story  (1  Story,  152,  in  Bbttomly  and 
the  United  States,)  as  to  <^  technical  niceties,''  considering  ^'  the  days 
for  sach  subtilties  in  a  great  measure  passed  away,"  it  seems  a  duty 
of  our  own  motion  to  give  all  reasonable  facility  to  get  the  record 
in  an  intelligible  and  proper  shape  before  we  render  final  judg- 
ment. 

As  proof  that  such  a  course  is  sometimes  deemed  proper,  to  aid  a 

▼OL.  XVI.  6 
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court  as  well  as  a  party,  notwithstanding  the  technical  rules  before 
mentioned,  it  is  stated  in  Gould  on  PL  507,  §  28,  that  judgment  may 
be  arrested  after  verdict,  ^^  if  the  issue  is  immaterial,  so  that  the  court 
cannot  discover,  from  the  finding  upon  it,  for  which  party  judgment 
ought  to  be  given,"     §§  22  and  23. 

So,  though  Gould  lays  down  these  rules  before  named,  he  says 
(page  514,  §  40,)  if  a  special  plea  show  there  may  be  a  good  justifi- 
cation, though  it  has  been  badly  pleaded,  judgment  must  be  arrested, 
and  a  repleader  awarded,  as  it  appears  a  good  issue  might  be  formed ; 
and  when  this  is  the  case,  "  the  ends  of  justice  require  that  an  oppor- 
tunity for  forming  such  an  issue  should  be  afibrded."  And  in  respect 
to  objections  in  such  cases  to  indulgence  to  a  party  whose  plea  is 
bad,  Gould,  508,  says  in  a  note :  "  The  true  answer  to  this  inquiry 
appears  to  be,  that  the  awarding  a  repleader  in  such  case  was  origi- 
nally rather  an  act  of  indulgence  to  a  party,  who  tendered  an  im- 
proper issue,  than  a  matter  of  strict  right  An  indulgence  grounded 
on  the  presumption  that  the  issue  was  misjoined  through  the  inad- 
vertence and  oversight  of  the  pleaders,  and  that  a  further  opportunity 
to  plead  would  probably  result  in  a  material  issue  decisive  of  the 
merits  of  the  cause,"  &C 

There  are  also  some  very  high  precedents  against  the  application 
of  these  technical  rules  in  cases  and  circumstances  like  those  now 
under  consideration.  Such  was  the  case  of  Rex  v.  Philips,  1  Burr. 
302.  The  reasoning  of  Lord  Mansfield  on  this  whole  subject  is 
directly  in  point,  as  well  as  the  case  itself,  and  contains  that  beauti- 
ful correction  by  him  of  a  much  abused  maxim,  in  which  he  says 
it  is  the  duty  of  a  good  judge  to  amplify  justice  rather  than  his  ju- 
risdiction, boni  judicis  est  ampliare  jusiitvam^  not  jurisdictionem. 
There,  after  verdict  for  the  plaintiff,  he  allowed  an  amend- 
[  •  153  ]  ment  of  *  the  plea  on  payment  of  costs,  being  satisfied  that 
"the  ends  of  justice  require  that  an  opportunity  for  forming 
a  proper  issue  be  allowed." 

There  are  many  other  cases,  some  ancient  and  some  modern,  which 
fully  support  the  same  conclusion.  See  Enys  v.  Mohun,  2  Strange, 
847,  and  S.  C,  Barnardiston,  182,  220 ;  Tryon  v.  Carter,  2  Strange, 
994 ;  Love  v.  Wotton,  Cro.  Eliz.  245. 

In  Serjeant  v.  Fairfax,  1  Levinz,  32,  the  jriiea  was  defective  as  not 
taking  issue  on  enough,  though  it  denied  part  of  what  was  material 
in  the  declaration.  Verdict  was  found  for  the  plaintiff.  This  is  in 
substance  the  very  case  now .  under  consideration.  Counsel  con- 
tended :  "  When  the  issue  is  found  agednst  the  pleader,  judgment 
shall  be  for  the  plaintiff;  but  if  for  him  (the  pleader)  not  But 
Justice  Twysden  said,  that  if  an  improper  issue  is  taken,  and  verdict 
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given  thereon,  judgment  shall  be  given  thereupon,  be  it  for  the  plain- 
tiff or  defendant.  2  Cro.  575.  But  an  immaterial  issue  is  where, 
upon  the  verdict,  the  court  cannot  know  for  whom  to  give  judgment, 
whether  for  the  plaintiff  or  for  the  defendant,  as  in  Hob.  175,  and 
with  him  the  chief  justice  and  Wyndham  wholly  agreed,  and  awarded 
a  repleader." 

In  Simonton  v.  Winter  et  al.  5  Pet.  141,  the  verdict  was  for  the 
plaiutifi^  and  yet,  the  plea  being  bad,  the  court  reversed  the  judgment, 
as  the  cause  of  action  was  not  confessed  in  the  plea,  and  remanded 
the  case  with  an  order  for  a  venire  de  noro. 

See  also  in  point.  Green  v.  Badly,  5  Munford,  246,  and  Baird  and 
Co.  V.  Mattox,  1  Call,  257. 

And  in  9  Wheat.  729,  the  pleadings  are  not  given,  but  Justice 
Story  said  there  was  great  irregularity  and  laxity  in  them,  and  "  it  is 
impossible,  without  breaking  down  the  best  settled  principles  of  law, 
not  to  perceive  that  the  very  errors  in  the  pleadings  are  of  themselves 
sufficient  to  justify  a  reversal  of  the  judgment  and  an  award  of  a  re- 
pleader," and  without  "  appropriate  pleas,"  "  it  would  be  difficult  to 
ascertain  what  was  to  be  tried  or  not  tried." 

See  also  Harrison  et  oL  v.  Nixon,  9  Pet.  483. 

All  that  remains  is  to  consider  the  best  form  of  carrying  these  con- 
duaioiiB  into  effect. 

In  some  of  the  cases  before  cited,  the  court  have  not  only  reversed 
tfie  jadgment,  but  ordered  a  repleader.  But  in  others,  it  is  said  that 
this  cannot  be  done  after  a  writ  of  error.  6  Mod.  102 ;  2  Keb.  769 ; 
Com.  Dig.  Pleader  and  Verdict. 

Such,  probably,  has  always  been  the  practice  in  relation  to  not 
ordering  it  by  the  court  below,  after  a  writ  of  error  is  sued  out^  till 
the  case  is  again  reopened ;  but  it  was  once  not  the  practice  in  the 
higher  courts  of  error  in  England.  See  2  Saund.  319 ;  Holbech  r. 
Bennett,  2  Levinz,  12. 

Nor  is  it  the  practice  now  in  some  of  the  higher  courts  in  this 
country.     In  Green  r.  Baily,  5  Munford,  251,  judgment  was 
*  reversed  on  the  writ  of  error,  the  pleadings  set  aside  after  [  *  154  ] 
the  plea,  and  a  repleader  awarded. 

The  32d  section  of  the  judiciary  act,  before  referred  to,  expressly 
empowers  "  any  court  of  the  United  States,"  "  at  any  time,  to  permit 
either  of  the  parties  to  amend  any  defect  in  the  process  or  pleadings." 
Litde  &  Brown's  cd.  91. 

All  know  that  a  repleader  is  little  more  in  substance  than  permit- 
ting an  amendment. 

Bat  most  of  the  precedents  in  this  court  allowing  amendments 
after  a  writ  of  error  are  in  maritime  or  admiralty  proceedings,  and  I 
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have  found  none  of  those  in  the  form  of  repleaders.  •  In  4  Wheat.  64, 
(though  one  in  admiralty,  where  less  strictness  prevails  in  pleading 
than  at  common  law,)  Chief  Justice  Marshall  said :  '<  The  pleadings 
in  this  case  are  too  informal  and  defective  to  pronounce  a  final 
decree  on  the  merits;"  and  the  judgment  was  therefore  reversed, 
and  the  cause  remanded,  with  directions  to  permit  the  pleadings  to 
he  amended. 

See  also  a  like  order  in  The  Divina  Pastora,  4  Wheat.  63,  and  in 
case  of  The  Edward,  1  Wheat.  264,  and  case  of  The  Samuel,  1 
Wheat.  13 ;  Harrison  et  aL  v.  Nixon,  9  Pet,  483.  ^ 

In  cases  at  common  law,  the  form  is  usually  somewhat  different. 
In  5  Pet  141,  the  form  was  suited  to  the  case,  and  judgment  not 
only  reversed,  but  a  venire  de  novo  ordered,  and  in  United  States  v. 
Hawkins,  10  Pet.  125,  Justice  Wayne  says:  "  A  venire  de  novo  is 
frequently  awarded  in  a  court  of  error,  upon  a  bill  of  exceptions  to 
enable  parties  to  amend,"  and  ^^  amendments  may,  in  the  sound  dis- 
cretion of  the  court,  upon  a  new  trial,  be  permitted." 

See  further,  2  Wheat  226 ;  Barnes  v.  Williams,  11  Wheat  416  ; 
Bellows  V.  Hallowell  and  Augusta  Bank,  2  Mason,  31 ;  Peterson  v. 
United  States,  2  Wash.  C.  C.  36. 

See  the  form  in  England.  Parker  v.  Wells,  1  D.  &  E.  783,  and 
Grant  o,  Astle,  Doug.  722. 

In  Pollard  v,  Dwight,  4  Cranch,  433,  the  court  said,  let  judgment 
"  be  reversed  and  the  cause  remanded  for  a  new  trial." 

Mr.  Lee  prayed  "  with  leave  for  the  defendants  below  to  amend 
their  pleadings." 

The  court  said  "  that  the  court  below  had  the  power  to  grant 
leave  to  amend,  and  this  court  could  not  doubt  but  it  would  do 
what  was  right  in  that  respect."  Similar  to  this  was  the  course  in 
Day  v.  Chism,  10  Wheat  449. 

And  in  United  States  v,  Kirkpatrick,  9  Wheat  738,  the  court,  not 
only  reversed  the  judgment,  and  awarded  a  venire  de  nouo^  but  gave 
"  directions  also  to  allow  the  parties  liberty  to  amend  their  pleadings." 
So  9  Wheat.  640. 

See  on  this  further.   Mar.  Ins.  Co.  v.  Hodgson,  6   Cranch,  218 ; 

7  ibid.  47,  497 ;   9  ibid.  244 ;  1  ibid.  261,  13  ;   10  ibid.  449 ;  4  ibid. 
52  ;  16  Pet.  319  ;  Moody  v.  Keener,  9  Porter,  252. 

[  *  156  ]       •In  conclusion,  then,  as  by  several  cases  in  England  the 

allowance  of  a  repleader  in  courts  of  error  seems  to  have 

gone  into  disuse  in  modern  times,  and  as  the  practice  in  common 

law  cases  in  this  tribunal,  though  otherwise  in  some  of  the  States, 

has  usually  been,  not  to  direct  either  amendments  or  repleaders  in 

eases  like  these,  but  to  reverse  the  judgment  and  remand  the  cause 
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to  the  conrt  below  for  further  proceedings  there,  we  shall  conform  to 
that  practice  in  the  present  instance. 

Let  the  judgment  below  be  reversed,  and  the  case  remanded  for 
further  proceedings. 

6H.  216,  288;  6H.844;  8H.88;  9H.866;  20  H.  427;  lWal.592;  8Wal.654. 


f 

Lucius  W.  Stockton  and  Daniel  Moore,  Plaintiils  in  Error,  i;« 
#  Harriet  Bishop. 

4  H.  155. 

If  no  time  is  laid  in  a  declaration,  the  defect  is  cnred  by  a  verdict. 

An  allegation  that  the  plaintiff,  at  the  defendants'  request,  became  a  passenger  in  a  certain 
coach,  to  be  carried  for  a 'certain  reward  to  the  defendants,  and  thereupon  it  was  their 
duty  to  use  due  care,  &c.,  lays  a  sufficient  foundation  for  the  action  on  the  case  by  show- 
ing a  legal  duty  to  use  due  care,  &c« 

Though  the  record  does  not  show  who  the  jury  were,  or  how  many,  or  whether  they  were 
sworn,  still,  the  presumption,  otnnia  rite  esse  acta,  exists. 

On  a  writ  of  error,  the  declaration,  plea,  and  finding  must  be  taken  together;  and  if  from  these 
it  I4|>pear8  that  the  judgment  is  according  to  the  right  of  the  cause  and  matter  in  law, 
then  all  defects  of  form  are  to  be  disregarded,  and  the  judgment  must  stand,  as  required 
by  the  32d  section  of  the  judiciary  act  of  1789,  (I  Stats,  at  Large,  91.) 

An  entry,  that  *' judgment  was  entered  for  the  plaintiff  on  sold  second  count,"  following  a 
verdict  for  the  plaintiff  on  both  cotmts,  will  authorize  an  execution. 

Tbi8  was  an  action  on  the  case  against  the  defendant  as  the  pro- 
prietor of  a  stage-coach,  for  an  injury  suffered  by  a  passenger,  through 
the  negligence  of  the  driver. 

The  case  is  stated  in  the  opinion  of  the  court,  save  that  the  entry 
of  judgment  was  as  follows : — 

*And  now,  to  wit,  December  7,  1843,  inasmuch  as  the  [  *  161  ] 
plaintiff,  on  the  trial  of  the  cause,  offered  proof  of  but  a 
angle  disaster,  and  its  injurious  consequences,  as  set  forth  in  the 
seeond  count  of  the  declaration,  the  verdict  is  amended  accordingly, 
and  judgment  entered  for  the  plaintiff  on  the  said  second  count,  and 
£or  the  defendants  on  the  first  count. 

Bledsoe  and  Coxe^  for  the  plaintiff 

Biddl€j  contra, 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  167  ] 

This  cause  comes  here  by  a  writ  of  error  to  the  circuit 

court  of  the  western  district  of  Pennsylvania.     There  is  no  bill  of 

exceptions  in  the  record ;  although  instructions  said  to  have  been 

fpven  by  the  court  to  the  jury,  are  certified  up  as  part  of  the  proceed^ 
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ings.     These  of  course  we  cannot  notice.     Other  supposed  enora 
are,  therefore,  relied  on  as  sufficient  to  reverse  the  judgment 

1.  That  the  judgment  below  was  rendered  for  the  plaintiff,  on  the 
second  count  of  the  declaration ;  and  it  is  insisted  that  this  count  is 
so  defective,  that  no  judgment  could  be  rendered  on  it;  and,  therefore, 
on  error,  the  judgment  must  be  reversed.  K  the  assumption  be  true, 
the  consequence  must  follow. 

The  second  counl^ refers  to  the  first  for  the  dates  of  the  circum- 
stances, and  the  injury  complained  of;  and  as  no  time  is  given  in  the 
first  count,  neither  has  this  any.  '  * 

The  plaintiff  in  error  having  pleaded  not  guilty  and  gone  to  trial, 
the  presumption  is  that  the  proof  supplied  the  defective  statement. 
Such,  we  suppose,  is  the  uniform  rule,  where  material  dates  are  left 
blank. 

2.  It  is  insisted  that  the  declaration  does  not  set  out  the  payment 
ui  any  passage  money ;  nor  any  promise  or  undertaking  on  the  part 
of  the  defendants  below  to  carry  the  plaintiff  safely.  The  allegation 
is,  that  the  plaintiff,  at  the  special  instance  and  request  of  the  de- 
fendants, became  and  was  a  passenger  in  a  certain  coach,  to  be  car- 
ried safely,  &c.,  for  certain  rewards  to  the  defendants ;  and  thereupoa 
it  was  their  duty  to  use  due  and  proper  care,  that  the  plaintiff  should 
be  safely  conveyed.  The  breach  is  well  assigned,  as  it  shows  the 
neglect  and  consequent  injury  sustained.  No  demurrer  was  inter- 
posed, for  want  of  form;  and  this  brings  the  32d  section  of  the 
judiciary  act  of  1789  to  bear  on  the  proceeding.  Not  guilty,  was 
pleaded ;  a  trial  had  on  the  issue,  on  which  the  jury  returned  a  ver- 
dict in  these  words :  "  Harriet  Bishop  v,  Stockton,  Moore,  and  Co. 
We,  the  jurors  sworn  and  empanelled  in  this  cause,  do  find  for  the 
plaintiff  ^6,500,  with  costs'  of  suit,  this  25th  day  of  November,  a.  d. 
1843."  The  verdict  was  received  by  the  court,  and  stands  recorded 
as  found ;  and  afterwards,  on  motion,  it  was  amended  so  as  to  apply 
to  the  second  count  only. 

Who  the  jurors  were,  or  how  noany  found  the  verdict,  does  not 
appear ;  nor  does  it  appear  that  they  were  sworn  to  try  the  issue, 
further  than  the  jury  say  in  their  verdict.  Still,  we  are  bound  to 
presume  in  favor  of  proceedings  in  a  court  having  jurisdiction  of 
the  parties  and  subject-matter,  that  justice  was  administered  in  the 
ordinary  form,  when  so  much  appears  as  is  found  in  this  imperfect 
record. 

The  declaration,  plea,  and  finding  must  be  taken  to* 
[  *  168  ]  gether ;  and  *  firom  these,  we  axe  bound,  by  the  32d  section, 
above  cited,  to  ascertain  whether,  according  to  the  right  of 
^the  cause  and  matter  in  law,"  the  plaintiff  is  entitled  to   her 
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damages;  and  in  so  doing,  defects  of  form  must  be  disregarded. 
Why  congress  so  provided,  in  1789,  is  obvious.  No  modes  of  pro- 
ceeding were  prescribed  by  the  act,  in  civil  causes,  at  common  law, 
and  the  modes  observed  in  the  English  courts  left  to  apply  as  general 
rales.  These  were  formal  and  technical ;  and  forasmuch  as  by  the 
35th  section  all  parties  to  causes  in  courts  of  the  United  States  might 
l^ead  and  manage  their  own  causes  personally,  if  they  saw  proper, 
technicalities  could  not  be  required.  That  the  practice  under  this 
privilege  has  not  corresponded  to  the  theory  tolerating  it  may  be 
conceded ;  yet  we  cannot  for  this  reason  disregard  the  clause  cover- 
ifig  jeofiedls,  intended  for  its  protection ;  and  if  proceedings,  as  re-» 
corded,  in  the  courts  in  any  part  of  the  Union  were  as  loose  in  1789 
as  this  record  indicates  them  yet  to  be,  in  one  circuit  court  at  least, 
where  the  two  acts  of  1?89  continue  to  govern,  it  must  be  admitted 
that  congress  acted  wisely  in  declaring  that  no  litigant  party  should 
lose  his  right  in  law  for  want  of  form ;  and  in  going  one  step  further, 
as  congress  unquestionably  has  done,  by  declaring,  that,  to  save  the 
party's  rights,  the  substance  should  be  infringed  on  to  some  extent, 
when  contrasted  with  modes  of  proceeding  in  the  English  courts, 
and  with  their  ideas  of  what  is  substance. 

According  to  '^  the  right  of  the  cause  and  matter  of  law ''  appear- 
ing to  us  on  the  pleadings  and  verdict,  we  think  the  plaintiff  is  en- 
titied  to  her  damages,  and  that  judgment  below  ought  to  have  been 
tendered  for  her. 

Bat  the  judgment  there  given  is  also  assailed,  and  justly,  as  being 
less  formal  than  what  precedes  it.  It  is  either  no  judgment,  or  it  is 
binding.  If  it  amounts  to  nothing,  then,  by  the  23d  section  of  the 
judiciary  act,  no  writ  of  error  lay,  (as  one  can  only  be  prosecuted 
on  a  final  judgment,)  and  the  case  must  be  dismissed  for  want  of 
jurisdiction,  and  the  plaintiffs  in  error  be  sent  to  the  court  below, 
to  qtiash  the  execution.  We  think,  however,  tiiere  was  a  judgm^t 
on  the  verdict,  that  warranted  an  execution  for  the  damages  found ; 
and  consequently  the  prosecution  of  a  writ  of  error.  And  this  being 
80,  for  the  reasons  above  stated,  such  judgment  must  be  afHrmed. 

7  H.  706;  18  H.  212;  7  Wal.  499. 


NosL  JouRDAN  AND  JosEPH  Landry,  Plaintiffs  in  Error,  v,  Thomas 

Barrett  et  aL 

4  H.  169. 

When  the  owner  of  land  in  Louisiana,  fronting  on  the  Mississippi  River,  obtained  a  patent 
certiiirate  for  back  land,  which  ho  was  not  entitlisd  to  either  by  the  act  of  uny  puMic  snr- 
ve^w,  or  by  his  equitable  right  to  a  protraction  of  his  side  lines ;  Held^  that  his  title  waf 
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inyalid  as  against  an  adjoining  proprietor,  who  had  a  right  to  enter  and  pnrchase  Onm 
land  ander  the  act  of  Jane  15,  1832,  (4  Stats,  at  Large,  534,)  and  did  so  enter  and  pur* 
chase  the  same. 
The  acts  of  March  3,  1811,  (2  Stats,  at  Large,  662,")  May  11,  1820,  (3  Stats,  at  Laige,  573,) 
"-and  Jane  15,  1832,  (4  Stats,  at  Lai^ge,  534,)  concerning  back  and  double  concessions  in 
Louisiana,  as  well  as  thb  Spanish  regulations  thereof,  considered. 

Error  to  tiie  supreme  court  of  Louisiana.  The  material  factfs, 
not  stated  in  the  opinion  of  the  court,  are,  that  Bringier,  under  whom 
Barrett  claims,  on  the  12th  of  April,  1832,  applied  under  the  act  of 
March  3,  1811,  revived  by  the  act  of  May  11,  1820,  to  purchase 
back  land,  equal  in  quantity  to  his  front  land,  and  paid  the  register 
therefor  and  took  from  him  a  certificate  to  that  effect  The  survey 
by  Wilson,  mentioned  in  the  opinion  of  the  court  was  made  Decem- 
ber 17,  1822,  and  afterwards,  in  June,  1830,  the  other  survey  by 
Eightor.  • 

Landry's  title  was  acquired  under  the  act  of  June  15, 1832,  in  the 
manner  described  in  the  opinion.     His  certificate  was  as  follows :  — • 

No.  520.    Becbiver's  Office,  So.  East.  Dist.  La. 

New  Orleans,  8th  March,  1836. 

Received  from  Joseph  Landry,  of  the  parish  of  St.  James,  the  sum 
of  (1927^  being  in  full  of  the  purchase-money  of  his  preemption 
rights,  by  virtue  of  an  act  of  congress,  authorizing  the  inhabitants  of 
Louisiana  to  enter  their  back  lands,  approved  15th  June,  1832,  to  a 
tract  of  land  adjacent  to  and  back,  of  his  front  tract,  situate  in  town- 
ship No.  11,  range  No.  3  east,  and  containing  154/{J,  superficial  acres, 
at  $1.25,  as  per  register's  certificate,  numbered  520,  and  being  de- 
scribed as  section  No.  19. 

(Signed,)  Maurice  Cannon, 

Receiver  of  Iktblic  Money $* 

Coxe^  for  the  plaintiff! 
OrUtendenj  contri. 

[  •  177  ]      •  Catron,  J.,  delivered  the  opinion  of  the  court 

The  record  brings  before  us  two  petitory  actions ;  one  of 
Landry  against  Barrett ;  and  the  other  of  Jourdm  against  the  same 
defendant.  The  state  district  court  of  Louisiana  adjudged  the  title 
of  Barrett  the  better,  and  for  this  reason  decided  in  his  favor  in  both 
actions ;  but  in  that  of  Landry  it  was  also  held,  that  the  title  to  the 
land  he  claimed  was  invalid,  because  he  produced  no  other  evidence 
of  claim  than  the  receipt  of  the  receiver  above  set  forth,  dated  8th 
March,  1836 ;  that  the  act  of  June  15, 1832,  limited  his  right  to  pur- 
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chase  to  three  years ;  and  not  having  filed  his  notice  of  claim,  and 
paid  his  money,  until  the  8th  of  March,  1836,  he  came  too  late,  and 
for  this  reason,  also,  the  petition  must  be  dismissed.  The  judgment 
being  affirmed  generally  by  the  supreme  court  of  Louisiana,  and 
being  opposed  to  the  authority  exercised  by  the  officers  of  the  United 
States,  acting  in  virtue  of  acts  of  congress,  it  becomes  our  duty  to 
examine  whether  the  judgment  below  was  proper  on  this  ground. 
We  find  the  district  court  overlooked  the  act  of  February,  24,  1835,* 
which  extended  the  time  to  the  15th  of  June,  1836,  to  owners  of  front 
tracts  to  become  purchasers  by  preference  of  the  back  tracts  .adjacent 
to  those  owned  by  them ;  so  that  the  purchase  made  by  Landry  on 
the  8th  of  March,  1836,  was  in  time.  It  follows,  the  claims  of  Landry 
and  Joordan  are  alike  ;  and  the  opposing  claim  of  Barrett,  being  the 
same  as  to  each  of  the  petitioners,  the  controversy  may  be  treated  as 
one  suit.  It  depends  on  mixed  questions  of  law  and  fact;  both 
having  been  submitted  to  the  courts  below  for  their  judgment,  with- 
out the  aid  of  a  jury ;  and  as  the  facts  giving  rise  to  the  controversy 
call  for  construction  of  acts  of  congress  to  give  the  facts  effect,  they 
come  before  this  court  for  its  action  under  the  25th  section  of  the 
judiciary  act^  This  is  the  settled  doctrine  here,  as  will  be  seen  by 
the  cases  of  Pollard's  Heirs  v.  Kibbie,  14  Pet  353 ;  The  City  of 
Mobile  t7.  Eslava,  16  Pet.  234 ;  and  Chouteau  v.  Eckhart,  2  How. 
872. 

Neither  party  has  a  patent ;  and  each  comes  before  us  asserting  a 
superior  equity  to  the  lands  in  dispute.  Barrett  insists  that  the  entry 
under  which  he  claims  title,  dated  April  12,  1822,  was  made  for  a 
specific  quantity  of  510  superficial  acres,  and  designated  by 
•survey  and  side  lines  ten  years  and  more  before  the  oppos-  [  "ITS  ] 
ing  claims  originated,  and  therefore  his  possession  cannot  be 
disturbed  by  their  assertion. 

On  the  other  hand,  it  is  insisted  that  Bringier,  under  whom  Bar- 
rett claims  title,  had  no  preference  extended  to  him  by  the  act  of 
May,  11, 1820,  to  enter  so  much  as  510  acres  as  back  land  to  the 
Whitehall  tract ;  that  it  fronted  on  the  inside  of  a  bend  of  the  Miss- 
issippi River,  and  conformed  to  Spanish  and  French  forty  arpent 
concessions  made  on  fronts,  in  concave  bends,  in  the  extension  of 
side  lines ;  which  uniformly  converged  in  proportion  to  the  greater  or 
less  circle  of  the  bend ;  that  the  Wliitehall  tract  was  much  narrower 
on  the  back  than  on  the  front  side ;  that  the  act  of  congress  did  not 
permit  Bringier  to  enter  any  other  back  land  than  that  within  his 
direct  aide  lines,  produced  from  the  river  eighty  arpents  deep ;  and 

f  4  Statt.  at  Large,  758.  *  1  lb.  S5. 
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that  Barrett's  equity  is  limited  to  the  ^<  back  land,"  in  quantity  to 
forty  arpents  deep  within  these  lines,  although  much  less  than  510 
acres.  And  that,  as  this  mode  of  surveying  the  double  concession 
will  not  include  the  land  entered  by  either  of  the  petitioners,  they  are 
entitled  to  recover ;  furthermore,  that  in  this  form  has  Barrett's  claim 
been  surveyed  by  public  authority,  and  in  no  other. 

In  December,  1822,  Bringier  caused  Wilson,  a  surveyor,  to  run  oat 
his  claim  of  510  acres,  in  the  same  form  of  the  front  tract ;  that  is,  he 
began  at  the  back  terminus  of  each  side  line  of  the  old  tract,  and  raa 
diverging  lines  so  as  to  make  the  opposite  side  of  his  new  survey  of 
the  same  width  with  the  front  on  the  river,  thus  making  a  tract  o 
1,020  acres,  little  more  than  half  as  wide  in  the  middle  as  it  is  at 
either  end.  This  survey  was  neither  returned  to,  nor  recorded  in  the 
Burveyor-general'S  office ;  nor  recognized  by  the  officers  of  the  United 
States  as  a  public  survey.  Bringier,  and  those  claiming  under  him, 
however,  took  and  held  possession  of  the  land  surveyed,  and  improved 
the  same,  assuming  that  it  covered  the  land  entered  in  1832,  and  that 
it  was  lawfully  made ;  at  least,  as  against  any  claim  the  petitioners 
can  be  permitted  to  set  up.  This  we  suppose  mainly  to  depend  on 
the  true  construction  of  the  act  of  1811,  which  was  renewed  from 
time  to  time. 

The  surveys  of  township  No.  11,  including  the  lands  in  dispute, 
were  not  made  until  the  fall  of  1829,  and  spring  of  1830,  and  then 
only  in  part,  both  as  to  the  ordinary  extension  lines,  and  as  regarded 
the  private  grants  and  back  lands  subject  to  be  attached  by  prefer- 
ence of  entry  to  front  grants.  Until  these  latter  were  surveyed,  thej 
could  not  be  acted  on  as  to  specific  quantity.  By  the  act  of  March 
S,  1805,  §  7,^  the  powers  of  the  surveyor  of  lands  south  of  Ten- 
nessee were  extended  over  the  territory  of  Orleans.  And  by  the 
9th  section^  of  the  act  of  April  21,  1206,  he  was  directed  to 
[  *  179  ]  appoint  two  principal  deputies,  one  *for  each  of  the  districts 
into  which  the  Orleans  territory  was  divided ;  who  were  to 
keep  separate  offices  of  their  own,  and  to  execute  public  surveys  in 
their  respective  districts,  in  conformity  to  the  regulations  and  instruo* 
tions  of  their  principal. 

By  the  act  of  March  3, 1831,^  a  surveyor-general  of  public  lands 
lying  in  the  State  of  Louisiana  was  ordered  to  be  appointed ;  and  on 
whom  within  that  State,  were  devolved  the  duties  formerly  imposed 
on  the  surveyor  of  lands  south  of  Tennessee  ;  that  is,  after  the  1st  of 
May,  1831 ;  and  also  the  duties  of  the  two  principal  deputies  author- 
ised by  the  act  of  1806.     The  latter  offices  were  abolished,  and  the 

-"  '■  .1.  ..  W..I.  .nil, 

1 3  StatB.  at  Lai^e,  329.  2  lb.  898.  *  4  lb.  492. 
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duties  appertaining  to  them  merged  in  the  surveyor-general's  office 
of  Lonisiana.  That  officer  took  charge  of  the  official  records  and 
papers ;  and  on  him  was  imposed  the  daty  of  doing  equity  among 
those  entitled  to  back  concessions  under  the  acts  of  1820  and  1832, 
where  it  had  not  been  previously  done.  .  His  own  deputies  did  the 
field  work  not  done  on  his  coming  into  office';  and  in  his  time  were 
the  surveys  in  township  No.  11  completed ;  and  by  him  were  they 
first  approved  after  their  completion.  This  the  government  recognizes 
as  the  legal  survey  of  the  township,  by  which  the  United  States  are 
bound,  and  on  extracts  from  which  patents  and  certificates  can  be 
founded ;  and  to  this  end,  the  approved  plan  of  it  was  filed  in  the 
register's  office  of  the  southeastern  district  of  Louisiana,  on  the  8th 
of  August,  1834 ;  by  it  all  those  purchasing  from  the  United  States, 
either  by  preference  of^ntry,  or  otherwise,  are  bound  to  abide,  unless 
legal  alterations  have  been  made,  or  there  were  existing  legal  and 
sanctioned  surveys,  laying  off  back  lands  to  particular  front  owners, 
independent  of  the  general  survey.  None  such  was  made  for  the 
Whitehall  tract,  as  we  think,  and  its  back  land,  as  to  extent  and 
form,  is  governed  by  the  general  plan  above  named.  The  one  made 
by  Rightor's  direction,  approved  by  Gideon  Fitz,  surveyor  of  public 
lands  south  of  Tennessee  (March  9,  1832,)  received  no  additional 
value  from  such  approval,  as  the  act  of  1831,  superseded  his  author- 
ity in  this  respect.  Rightor  deposes,  that  at  no  time  had  the  surveyor 
south  of  Tennessee  any  power  of  approval  or  supervision  of  the 
sarveys  made  by  him,  Rightor,  as  principal  deputy;  and  that  the 
surveys  made  by  Foster  and  Walker  in  the  spring  of  1830,  and 
ap{Nroved  by  Rightor,  as  principal  deputy,  June  10, 1830,  in  his  judg- 
ment bound  the  United  States,  as  to  the  form  and  extent  of  the  land 
attached  to  the  Whitehall  tract  The  commissioner  of  the  general 
land-office  thought  the  survey  on  its  face  an  unwarrantable  proceed- 
ing, as  it  cut  off  the  back  lands  of  Bringier's  neighbors,  and  violated 
the  act  of  1811.  2  Land  Laws,  No.  950.  And  we  think  the  com- 
missioner was  right  in  his  conclusion.  Claims  of  double  concessions 
in  Louisiana  were  not  new  in  practice ;  surveys  of  such  claims  were 
eommon,  and  the  direct  extension  of  the  side  lines  of  the 
front  tract  was  the  *  equity,  as  a  general  rule,  accorded  to  [  *  180  ] 
them,  as  we  apprehend ;  and  so  gross  a  violation  of  it  as  is 
foand  in  Bringier's  survey  could  not  be  sanctioned. 

Jn  April,  1822,  when  Bringier's  entry  was  made,  there  can  be  no 
£Edr  pretence  to  say  he  acquired  by  the  entry  an  equity  to  the  extent 
of  Wilson's  or  Rightor's  survey,  as  against  others  having  at  that  time 
eqaal  rights  to  enter  back  land,  which  rights  the  survey  assumed  to 
defeat     By  his  entry,  Bringier  acquired  an  equity  to  certain  land,  to 
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be  laid  off  in  a  form  not  to  interfere  with  his  neighbors  having  equal 
rights  under  the  law.  They  did  not  enter,  probably  because  his 
unjust,  pretended  claim  deterred  them ;  and  failing  to  do  so  until  the 
time  expired,  Bringier  assumed  that  his  equity  might  be  enlarged, 
and  was  enlarged,  to  the  extent  that  Rightor's  or  Wilson's  survey 
goes. 

We  think  this  assumption  cannot  be  sustained ;  what  equity 
Bringier  acquired  took  date  with  his  entry,  and  his  survey  ought  to 
have  been  the  same,  had  no  one  claiming  front  lands  interfered,  as 
the  act  of  congress  reserved  for  future  sale  all  the  back  lands  not 
entered  in  time ;  a  provision  that  would  have  been  altogether  defeated 
in  this  instance,  if  the  assumption  was  true.  For  nearly  twenty  years 
after  the  act  of  1811  was  passed,  the  government  failed  to  survey  the 
back  lands,  so  as  to  afford  an  opportunity  to  front  owners  to  acquire 
woodland  in  the  rear  (most  necessary  in  a  sugar-growing  country)  ; 
and  it  would  be  strange  had  the  power  to  make  back  concessions 
been  parted  with,  in  so  plain  a  case,  by  permitting  sweeping  surveys 
like  that  of  Bringier. 

We  say  above,  claims  for  double  concessions  were  not  new* 
O'Reilly's  regulations  of  1770,  provide  for  narrow  front  grants  on 
rivers,  by  forty  arpents  in  depth ;  for  embankments  in  front  for  the 
exclusion  of  high  water ;  for  ditches  to  carry  off  the  water ;  for  roads 
and  bridges.  The  17th  article  of  Gayoso's  regulations  confirms  those 
of  O'Reilly.  These  were  made  by  governors-general,  who  had  the 
distribution  of  lands  from  1770  to  October,  1798 ;  then  the  authority 
was  restored  to  the  general  intendant  of  Louisiana  and  West  Florida, 
Morales ;  and  in  this  officer  the  power  remained  up  to  the  change  of 
governments,  in  1804.  All  the  regulations  will  be  found  in  2  White's 
Recopilacion,  228,  244.  In  article  3d  of  Morales's,  especial  duties 
are  prescribed  to  the  owners  of  front  grants,  but  nearly  the  same  of 
O'Reilly's.  The  syndics  were  bound  to  enforce  the  making  of  such 
embankments,  ditches,  roads,  and  bridges,  and  the  clearing  in  the 
first  three  years,  in  addition,  a  certain  quantity  of  land,  and  putting 
it  into  cultivation.  The  grants  were  not  to  exceed  six  or  eight  arpents 
in  front ;  usually  not  so  much  was  granted  ;  and  the  lands  were  to 
adjoin.  Annually  the  Mississippi  overflows,  and  to  prevent  an  inun« 
dation  of  the  country,  heavy  and  expensive  embankments  are 
required,  and  they  must  be  continuous;  and  are  so,  for 
[  •  181  ]  hundreds  of  miles,  on  the  banks  *  of  the  river.  The  country- 
would  be  worthless  without  them.  It  had  been  reclaimed 
from  the  water  by  this  means  and  the  ditches,  by  the  French  and 
Spanish  front  proprietors ;  and  on  the  keeping  up  of  the  levees  the 
value  of  the  back  lands  depended;  the  great  expense,  and  constant 
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watchingSi  daiing  a  part  of  the  year,  to  guard  against  inundation, 
and  that  of  the  whole  country,  by  a  break  in  the  levee  at  any  one 
place,  involve  public  considerations  to  Louisiana  of  the  highest 
magnitude;  and  those  whose  duty  and  interest  it  was  to  prevent  it, 
the  front  owners —  had  extended  to  them,  by  the  Spanish  govern- 
ment, peculiar  privileges,  and  which  the  United  States  at  an  early 
day  recognized. 

A  board  of  commissioners  was  established  by  the  act  of  March  2^ 
1805,  whose  duty  it  was  to  examine  and  report  to  congress  on  French 
and  Spanish  claims  to  lands  in  that  section  of  country ;  and  by  the 
supplementary  act  of  April  21,  1806,  §  5,  it  was  made  their  further 
duty,  among  other  things,  '^to  inquire  into  the  nature  and  extent  of 
claims  which  may  arise  from  a  right  to  a  double  or  additional  con- 
cession on  the  back  of  grants  or  concessiona  heretofore  made,"  ^'  and 
to  make  a  special  report  thereon  to  the  secretary  of  the  treasury, 
which  report  shall  be  by  him  laid  before  congress  at  their  next  ses- 
sion. And  the  lands  which  may  be  embraced  in  such  report  shall 
not  be  otherwise  disposed  of  until  a  decision  of  congress  shall  have 
been  had  thereupon." 

The  commissioners  were  engaged  for  some  six  years  in  the  Orleans 
territory  in  pursuing  their  investigations,  and  their  reports  were  laid 
before  congress  by  the  secretary  of  the  treasury  early  in  1812.  But 
in  the  mean  time  it  was  well  known  what  course  had  been  pursued 
by  the  board  in  regard  to  all  descriptions  of  claims,  and  among  others 
of  back  concessions.  Instances  in  the  report  will  be  found  in  2  Am. 
State  Papers,  297,  337.  Of  claim  (p.  297)  No.  101,  the  board  say : 
^Benj.  Babin  claims  a  second  depth  of  forty  arpents,  lying  immedi- 
ately back  of  a  front  or  first  depth,  which  we  have  already  confirmed 
to  him  among  the  confirmed  claims." 

"  The  claimant  has  no  other  foundation  for  his  title  to  the 
second  depth  than  having  occupied  the  front  and  first  depth,  and 
having  occasionally  supplied  himself  with  timber  from  this  second 
depth." 

^  According  to  the  laws,  customs,  and  usages  of  the  Spanish  gov- 
ernment, no  front  proprietor,  by  any  act  of  his  own,  could  acquire  a 
right  to  lands  further  back  than  the  ordinary  depth  of  forty  arpents ; 
and  although  the  Spanish  government  has  invariably  refused  to  grant 
the  second  depth  to  any  other  than  the  front  proprietor,  yet  nothing 
short  of  a  grant  or  warrant  of  survey  from  the  governor  could  confer 
a  title  or  right  to  the  land ;  wherefore  we  reject  the  claim."  We  give 
this  as  an  instance  of  many  similar  ones  reported. 

The  statement  applies  to  all  front  tracts,  where  only  the 
first  •  forty  arpents  had  been  granted  by  France  or  Spain,  f  ^182  1 
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Instead  of  granting  the  back  lands  as  a  donation,  the  govern- 
ment of  the  United  States  extended  to  the  front  owner  a  prefer- 
ence of  entry,  by  the  act  of  1811 ;  and  if  the  entry  was  not  made, 
the  land  was  reserved,  as  above  stated.  No  question  affecting  the 
tities  to  lands  in  Louisiana  was  more  interesting  to  the  old  inhab* 
itants,  than  the  one  concerning  the  back  lands ;  and,  although  the 
former  government  had  granted  them  in  probably  but  few  instances, 
yet  this  was  quite  immaterial  to  front  owners  at  that  time,  as  they 
had  the  privilege  of  getting  wood  and  timber  from  them,  and  the 
lands  were  in  no  danger  of  being  granted  to  another.  That  back 
lands  at  all  times  meant  those  in  the  rear  between  the  extended  front 
lines  in  the  rear,  to  the  distance  of  forty  arpents,  (each  line  being  a 
straight  one  throughout,)  we  suppose  to  be  undoubted,  as  a  general 
rule,  although  there  may  have  been  exceptions  to  it. 

Many  tracts  had  no  doubt  been  surveyed  for  the  purpose  of  having 
them  acted  on  by  boards  of  commissioners ;  but  the  record  does  not 
show  that  any  of  the  front  tracts  in  township  No.  11  had  been  sur- 
veyed by  public  authority ;  which  could  only,be  done,  after  the  pass- 
ing of  the  act  of  February  28, 1806,^  under  the  superintendence  of  the 
surveyor-general ;  and  all  other  surveys  were,  by  the  third  section  of 
that  act,  declared  to  be  private  surveys,  on  which  no  patent  could 
issue  for  an  incomplete  claim,  after  it  was  confirmed  by  congress. 
And  this  law  applied  equally  to  confirmations  by  the  commissioners, 
under  the  act  of  March  3,  1807,^  whose  adjudications  were  final,  and 
authorized  a  patent  to  issue  thereon. 

When  the  first  two  acts  of  1811  and  1820  were  passed,  it  was 
known  that  no  township  surveys  had  been  made  in  much  the  greater 
portion  of  the  country  to  which  the  acts  applied ;  in  reference  to  this 
state  of  the  country  congress  legislated,  and  therefore  it  was  foo- 
vided  by  the  5th  section  of  the  act  of  1811,  that  the  principal  deputy- 
surveyor  of  each  district  should  be,  and  was  authorized,  ^^  under  the 
superintendence  of  the  surveyor  of  the  public  lands  south  of  the  State 
of  Tennessee,"  to  cause  to  be  surveyed  the  tracts  claimed  by  virtue 
of  that  section,  that  is,  preference  rights ;  and  in  all  cases  where  there 
were  bends  in  rivers,  (as  in  the  case  before  us,)  on  which  the  granted 
tract  bordered,  and  there  were  adjacent  claims  of  a  similar  nature, 
and  each  claimant  could  not  obtain  a  tract  of  equal  quantity  with 
the  original  front  tract,  then  it  should  be  the  duty  of  the  surveyor  to 
divide  the  vacant  land  between  the  several  claimants,  in  such  man- 
ner as  to  him  might  appear  most  equitable. 

Three  years  were  allowed  from  the  date  of  the  act  for  those  enU« 
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tied  to  give  notice  in  writing,  stating  the  situation  and  extent  of  the 
tract  each  wished  to  purchase ;  and  for  which  he  was  to  make  pay- 
ment  according  to  the  then  credit  system.  But  if  he  failed  in  either, 
the  right  to  preemption  should  cease  and  become  void ;  and 
*the  land  might  be  purchased  thereafter  by  any  person,  as  [  *183  ] 
other  public  lands.  As  no  public  surveys  existed,  from 
which  it  could  be  ascertained  at  the  register's  offices  what  the  back 
lands  of  the  numerous  tracts  were,  and  as  entries  were  contemplated 
in  advance  of  the  public  township  surveys,  some  mode  of  ascertain- 
ing the  quantity  and  form  each  front  owner  was  entitled  to,  was  indis- 
pensable. And  the  mode  adopted  by  congress  was  to  make  the  prin- 
cipal deputy-surveyor  of  the  particular  district  the  judge  of  form  and 
quantity ;  subject,  however,  to  the  superintendence  of  his  principal, 
the  surveyor-in-chief  of  the  lands  south  of  Tennessee. 

This  officer  (as  well  as  the  principal  deputy)  was,  by  the  acts  of 
1812,  (April  26th,^)  and  1836,  (July  4th,2)  subject  to  the  direct  con- 
trol,  and  bound  by  the  instructions  of  the  commissioner  of  the  gen- 
eral land-office ;  and  so  was  the  commissioner  subject  to  the  control 
of  the  President,  through  the  secretary  of  the  treasury,  as  will  be  seen 
by  the  opinion  of  the  attorney-general,  of  July  4,  183G,  (2  Public 
Lands,  Laws,  Opinions,  &c.,  103.)  So  that,  in  the  end,  it  devolved 
on  the  President,  by  aid  of  the  secretary,  as  in  other  instances,  to  see 
the  acts  of  congress  above  set  forth  duly  executed ;  and  this  was  done 
through  the  commissioner  of  the  general  land-office. 

On  the  18th  of  March,  1833,  (2  Land  Laws,  673,  No.  516,)  the 
commissioner,  by  an  instruction  to  the  registers  and  receivers  of 
Louisiana,  gave  a  construction  to  the  act  of  June  15,  1832 :  1.  That 
where  the  back  lands  had  been  offered  for  sale  and  sold,  after  the 
passing  of  the  act,  still,  the  front  owner  was  to  be  permitted  to  enter 
them.  2.  Where  the  back  tracts  had  not  been  surveyed  and  con- 
nected with  the  adjoining  public  lands,  and  the  quantity  could  not 
be  ascertained  at  the  time  of  payment,  the  party  claiming  should  be 
ier|uired  to  pay  for  the  maximum  quantity  to  which  he  could  be  enti- 
tled under  the  law ;  and  any  excess  of  payment  found  on  actual  sur- 
vey should  thereafter  be  refiinded  to  the  party,  on  instructions  to  that 
efect,  to  be  given  from  the  general  land-office. 

The  form  of  the  receiver's  receipt  for  the  payment  is  there  given ; 
showing  the  land  had  not  yet  been  surveyed.  And  the  register  was 
uutmcted  not  to  transmit  the  certificate  of  purchase  until  the  survey 
was  completed,  whereby  the  quantity  would  be  ascertained.  The 
commissioner  also  informed  the  registers  and  receivers  that  the  sur* 
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veyor  general  had  been  directed  to  advise  them  as  to  the  coarse  to 
be  pursued  by  the  claimants  in  cases  where  the  back  tracts  remained 
to  be  surveyed. 

In  executing  the  act  of  1832,  the  foregoing  instructions  were  of 
course  pursued,  and  entries  received  on  such  notices  of  claim  as  par- 
ties saw  proper  to  file,  subject  to  the  risk  of  being  curtailed  by  the 
proper  public  surveys,  approved  by  the  surveyor-general.  And  Mr. 
Harper  proves,  that  on  these  terms  notices  of  claim  were  received, 
under  the  act  of  1820,  in  1822,  when  BringieFs  claim  was 
[  •  184  ]  •  entered.  Harper  was  then  the  register  at  New  Orleans. 
It  is  manifest  that  in  no  other  way  could  the  acts  of  1820 
or  1832  be  executed,  than  by  general  surveys  of  the  back  lands, 
whereby  the  portion  of  each  claimant  was  marked  out  Nor  could 
any  survey  in  township  No.  11  be  recognized  by  the  register  after 
the  appointment  of  the  surveyor  general  of  Louisiana  and  the  extin- 
guishment of  the  offices  of  the  principal  deputies  (May  1,  1831,) 
other  than  such  as  were  approved  by  the  surveyor-general.  None 
was  made  of  Bringier's  claim,  so  far  as  we  are  informed,  before  that 
time,  which  received  the  sanction  of  any  department  of  the  general 
land-office,  and  on  which  a  patent  certificate  and  patent  could  issue. 
Of  Rightor's  survey,  we  have  already  spoken.  Wilson's  was  a  mere 
private  act,  at  the  instance  of  Bringier,  and  not  recorded  anywhere. 
The  instruction  of  July  25,  1838,  (2  Land  Laws,  No.  1009,)  applies 
to  Bringier's  case  as  well  as  others;  the  register  and  receiver  are 
there  directed  to  issue  the  certificate  of  purchase  in  cases  where  an 
over-payment  has  been  made  for  back  lands,  by  "describing  each 
tract  by  section,  township,  range,  and  area,  as  returned  by  the  sur- 
veyor general ;"  assuming  the  plan  approved  by  him  to  have  settled 
the  equities  of  parties  claiming  under  the  preemption  laws,  as  to 
extent  and  boundary.  And  our  opinion  is,  that  the  survey  of  tow^n- 
ship  No.  11,  approved  by  H.  S.  Williams,  surveyor-general  of  Louis- 
iana, on  the  5th  of  August,  1834,  was  made  in  execution  of  the  acts 
of  congress,  and  governs  the  rights  of  the  parties  before  this  court ; 
that  to  the  land  there  designated  as  "back  land"  of  the  Whitehall 
tract,  Bringier's  equity  attached,  by  his  notice  of  claim  and  the  pay* 
ment  of  his  money  in  1822,  and  to  none  other.  And  that,  by  the 
same  survey,  the  equities  of  Landry  and  Jourdan,  acquired  by  their 
entries,  are  established  as  the  better  title  to  the  extent  of  "back  land" 
attached  to  their  respective  tracts  by  the  survey.  And  to  that  extent 
they  are  respectively  entitled  to  recover,  as  against  the  claim  of  the 
defendant,  set  forth  in  the  answers. 

Some  stress,  in  the  argument,  was  laid  on  the  fact,  that  possession 
had  been  held  of  the  land  in  dispute,  under  Bringier's  claim,  for  more 
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tiian  ten  years  before  the  suits  of  Landry  and  Jourdan  were  brought, 
and  therefore  the  petitioners  were  barred  by  prescription  and  limita- 
tion in  J^uisiana.  Prescription  of  ten  years'  possession  is  relied  on 
in  defence  by  a  direct  plea,  and  made  up  part  of  the  defence. 

To  this  ground  of  defence,  it  is  a  sufficient  answer  to  say,  that 
Jourdan  first  acquired  his  interest  in  1834,  and  Landry  his,  in  1836 ; 
up  to  that  time  the  lands  they  claim  belonged  to  the  United  States, 
as  part  of  the  public  domain,  and  on  which  the  defendant,  Barrett, 
and  those  under  whom  he  claims,  were  trespassers;  and  that  no 
trespass  of  the  kind  can  give  title  to  the  trespasser,  as  against  the 
United  States,  or  bar  the  right  of  recovery ;  nor  had  the 
*  operation  of  time  any  effect  as  against  Landry  and  Jour-  [  *185  ] 
dan,  until  they  respectively  purchased. 

By  the  constitution,  congress  is  given  ''power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  territory  or 
other  property  of  the  United  States;"  for  the  disposal  of  the  public 
lands,  therefore,  in  the  new  States,  where  such  lands  lie,  congress 
may  provide  by  law;  and  having  the  constitutional  power  to  pass  the 
bw,  it  is  supreme ;  so  congress  may  prohibit  and  punish  trespassers 
on  the  public  lands.  Having  the  power  of  disposal  and  of  protec- 
don^  congress  alone  can  deal  with  the  title ;  and  no  state  law,  whether 
of  limitations  or  otherwise,  can  defeat  such  title. 

For  the  foregoing  reasons,  we  order  the  judgment  of  the  supreme 
ooort  of  Louisiana  to  be  reversed,  and  that  the  cause  be  remanded, 

4  H.  481 ;  8  H.  317. 
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Insurance  Company. 

4  H.  185. 

▲  pcoTuion  io  a  policy  of  insarance  required  the  insured  to  give  notice  to  the  nnderwriter 
of  anj  sabseqoeot  insarance,  and  have  the  same  indorsed  on  the  policy  or  otherwise  ac- 
knowledged in  writing.  In  an  action  at  law,  it  was  decided  that  the  policy  was  void  for 
wmnt  of  sadi  indorsement  or  acknowledgment.  On  this  bill  in  equity,  Heldt  I .  That  the 
answer  of  the  corporation,  sworn  to  by  its  president,  having  explicitly  denied  the  fact  that 
notice  of  the  subsequent  insurance  was  given  to  the  defendants,  something  more  than  one 
witness  wa^  required  to  overcome  the  answer,  though  the  president  was  not  in  office  when 
die  alleged  transactions  took  place.    2.  That  the  proof  adduced  by  the  complainant  was 


Appeal  firom  the  drcmt  oonrt  of  the  United  States  for  the  district 
oi  Rhode  Island. 

The  case  is  stated  in  the  opinion  of  the  conrt 
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Whipple  and  Woodj  for  the  appellant. 

jB.  W.  Ghreene  and  Sergeant^  contra. 

[  •216  ]       •Woodbury,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  biU  in  equity  on  a  poUcy  of  insurance  made 
by  the  defendants.  The  original  policy,  executed  September  27, 
1835,  for  one  year,  and  annually  renewed  till  September,  1838,  con- 
tained the  following  clauses :  "  And  provided  further,  that  in  case  the 
insured  shall  have  already  any  other  insurance  against  loss  by  fire  on 
the  property  hereby  insured,  not  notified  to  this  corporation,  and 
mentioned  in  or  indorsed  upon  this  policy,  then  this  insurance  shall 
be  void  and  of  no  effect.  And  if  the  said  insured,  or  their  assigns, 
shall  hereafter  make  any  other  insurance  on  the  same  property,  and 
shaU  not,  with  all  reasonable  diligence,  give  notice  thereof  to  this 
corporation,  and  have  the  same  indorsed  on  this  instrument,  or  other- 
wise acknowledged  by  them  in  writing,  this  policy  shall  cease  and 
be  of  no  further  effect."  A  loss  having  occurred  on  the  9th  of  April, 
1839,  an  action  at  law  was  instituted  to  recover  the  amount  of  the 
defendants,  on  which  final  judgment  was  rendered  in  their  favor  in 
this  court,  at  the  January  term,  1841.  See  Carpenter  t?.  Providence 
Washington  Ins.  Co.  16  Pet  495.  This  was  chiefly  on  the  ground 
that  another  policy  had  been  effected  on  the  same  property  at  another 
insurance  office,  in  December,  1836,  and  renewed  yearly  till  Decem- 
ber, 1838,  but  which  had  not  been  "  mentioned  in  or  indorsed  on  this 
policy,"  "or  otherwise  acknowledged  by  them  (the  defendants)  in 
writing." 

For  various  other  particulars  connected  with  the  case,  reference 
can  be  had  to  the  above  case,  and  the  statement  which  precedes  this 
opinion.  Under  these  circumstances,  the  complainant  next  resorted 
to  the  bill  now  in  consideration,  and  alleged,  that  "  in  the  month  of 
December,  a.  d.  1836,  and  in  the  month  of  December,  a.  d.  1837,  and 
at  divers  other  times,  the  said  Providence  Washington  Insurance 
Company  had  notice  firom  the  said  H.  M.  Wheeler  and  Co.  of  the  said 
insurance  at  the  office  of  said  American  Insurance  Company  in 
Providence,  and  said  notices,  so  given,  were  given  for  the  purpose  of 
having  the  same  indorsed  on  the  policy  at  the  office  of  said  Provi- 
dence Washington  Insurance  Company,  or  otherwise  acknowledged 
by  them  in  writing.  And  your  orator  supposed  that  the  said  Provi- 
dence Washington  Insurance  Company  had  performed  their  part  of 
said  contract  in  this  behalf,  as  in  equity  and  good  conscience  they 
were  bound  to  do." 

He    then    added :    "  Wherefore,    inasmuch    as    your    orator    ip 
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*  remediless  at  and  by  the  strict  rules  of  the  common  law,  [  *217  ] 
he  prays  your  honors  to  issue  a  decree  compelling  said 
Provideoce  Washington  Insurance  Company  to  indorse  said  notice 
OD  said  policy,  or  otherwise  acknowledge  the  same  in  writing,  ac- 
cording to  the  terms  of  their  policy,  as  they  long  since  ought  to  have 
done,  and  to  compel  said  Providence  Washington  Insurance  Com"* 
pany  to  pay  your  orator  said  sum  of  ^13,000,  with  interest  from  the 
time  of  said  loss,  and  his  costs/' 

The  defendants,  in  their  answer,  deny  that  they  ever  had  notice 
in  any  form  of  the  additional  insurance,  or  not  till  long  after  the  ex* 
ecation  of  the  policy  now  in  question,  and  object  to  the  admission 
of  any  evidence  on  the  subject,  except  such  as  is  in  writing,  ac- 
cording to  the  stipulation  in  the  policy  itself.  And  they  further 
deny,  ^  that  the  plaintiff  has  any  equity  to  compel  these  defendants 
to  indorse  a  notice  of  such  previous  or  subsequent  insurance  on  said 
policy,  or  to  acknowledge  the  same  in  writing." 

They  then  aver,  that  if  the  additional  policy  had  been  commu- 
nicated to  them,  and  the  present  insurance  still  continued,  it  would 
have  been  void,  because  false  representations,  material  to  the  risk 
in  respect  to  the  value  of  the  whole  property,  were  made,  affect- 
ing the  additional  policy,  and  that  the  probability  is,  the  present 
one  would  not  have  been  continued  on  seeing  the  additional  policy, 
as  Ihat  is  for  $6,000,  and  the  present  one  $15,000,  making  an 
aggregate  insurance  of  $21,000,  when,  in  the  original  statement  to 
the  defendants,  the  whole  property  was  valued  at  only  $19,000,  and 
when  it  is  not  the  custom  of  insurance  companies  to  take  risks  on 
this  kind  of  property  beyond  three  fourths  of  its  value,  in  order  to 
keep  the  insured  still  interested  to  the  extent  of  the  other  fourth,  and 
thus  likely  to  use  greater  precautions  against  fire,  and  lessen  the  risk 
of  the  insurers,  compared  with  what  it  would  be  if  an  additional  in- 
smranoe  was  obtained  covering  the  whole  value. 

It  will  be  seen,  by  this  state  of  the  case,  that  important  ques- 
tions, both  of  fact  and  law,  are  involved  in  it;  of  fact,  whether 
the  additional  policy  was  ever  made  known  to  the  defendants  for 
the  purpose  of  being  acknowledged  in  writing ;  and  of  law,  whether, 
in  that  event,  it  was  their  duty  so  to  have  acknowledged  it,  and, 
not  doing  so,  whether  this  court  can  now  compel  them  to  do  it. 
Th^re  are  other  considerations  which  arise  in  the  course  of  the  in- 
quiry that  will  receive  attention,  but  are  incidental,  rather  than  raised 
directly  through  the  pleadings.  The  testimony  in  support  of  the 
Wading  allegation  in  the  bill  is  not  very  complicated.  But  how  much 
of  evidence  should  be  required  to  prove  that  allegation,  under  the 
pdnciples  applicable  to  the  circumstances  of  this  case,  is  one  of  some 
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difficulty,  and  is  first  to  be  settled.  Where  aii  answer  is  responsive 
to  a  bill,  and,  like  this,  denies  a  fact  unequivocally  and  under  oath,  it 
must  in  most  cases  be  proved  not  only  by  the  testimony  of 
[  *  218  ]  one  witness,  so  as  to  neutralize  that  denial  *  and  oath,  but 
by  some  additional  evidence,  in  order  to  turn  the  scales 
for  the  plaintijff.  Daniel  v.  Mitchell,  1*  Story,  188 ;  Higbie  v,  Hop« 
kins,  1  Wash.  C.  C.  R.  230 ;  The  Union  Bank  of  Georgetown  v. 
Geary,  5  Pet.  99.  The  additional  evidence  must  be  a  second  witness, 
or  very  strong  circumstances.  1  Wash.  C.  C.  R.  230;  Hughes  v. 
Blake,  1  Mason's  C.  C.  R.  515 ;  3  Gill  and  Johns.  425 ;  1  Paige,  239 ; 
3  Wend.  532 ;  2  Johns.  Ch.  R.  92.  Clark's  Executors  v.  Van  Riems- 
dyk,  9  Cranch,  153,  says,  "  with  pregnant  circumstances."  Neale  v. 
Hagthrop,  3  Bland's  Ch.  567 ;  2  Gill  &  Johns.  208. 

But  a  part  of  the  cases  on  this  subject  introduce  some  qualifica- 
tions or  limitations  to  the  general  rule,  which  are  urged  as  diminish- 
ing the  quantity  of  evidence  necessary  here.     Thus,  in  9   Cranch, 
160,  the  grounds  of  the  rule  are  explained ;  and  it  is  thought  proper 
there,  that  something  should  be  detracted  from  the  weight  given  to  an 
answer,  if  from  the  nature  of  things  the  respondent  could  not  know 
the  truth  of  the  matter  sworn  to.     So,  if  the  answer  do  not  deny  the 
allegation,  but  only  expfess  ignorance  of  the  fact,  it  has  been  ad- 
judged that  one  positive  witness  to  it  may  suffice.     1  J.  J.  Marshall, 
178.      So  if  the  answer  be    evasive   or  equivocal     4    J.  J.  Mar- 
shaU,  213 ;    1  Dana,  174 ;   4  Bibb,  358.     Or  if  it  do  not  in  some 
way  deny  what  is  alleged.     Knickerbacker  v.  Harris,  1   Paige,  212. 
But  if  the  answer,  as  here,  expliciUy  denies  the  material  allegation, 
and  the  respondent,  though  not  personally  conusant  to  all  the  partic- 
ulars, swears  to  his  disbelief  in  the  allegations,  and  assigns  reasons 
for  it,  the  complainant  has  in  severed  instances  been  required  to  sustain 
bis  allegation  by  more  than  the  testimony  of  one  witness.    3  Mason's 
C.   C.  B.  294.     In  Coale  v.  Chase,  1  Bland,  136,  such  an  answer 
and  oath  by  an  administrator  was  held  to  be  sufficient  to  dissolve  an 
injunction  for  matters  alleged  against  his  testator.     So  is  it  sufficient 
for  that  purpose  if  a  corporation  deny  the  allegation  under  seal, 
though  without  oath,  Haight  v.  Morris  Aqueduct,  4  Wash.  C.  C.  R, 
601 ;  and  an  administrator  denying  it  ujnder  oath,  founded  on  hia 
disbelief,  from  information  communicated  to  him,  will  throw  the 
burden  of  proof  on  the  plaintiff  beyond  the  testimony  of  one  wit- 
ness, though  not  so  much  beyond  as  if  he  swore  to  matters  within 
his  personal  knowledge.    3  Bland's  Ch.  567,  note ;  1  Qill  &  Johns. 
270 ;  Pennington  v.  Gittings,  2  Gill  &  Johns.  208.     But,  what  seems 
to  go  further  than  is  necessary  for  this  case,  it  has  been  adjudged  in 
Salmon  v.  Clagett,  3  Bland,  141, 165,  that  the  answer  of  a  corpora- 
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tioiiy  if  called  for  by  a  bill,  and  it  is  responsive  to  the  call,  though 
made  by  a  '^  corporation  aggregate  under  its  seal,  without  oath,"  ia 
coinpetent  evidence,  and  ^  cannot  be  overturned  by  the  testimony  of 
one  witness   alone."     We   do    not   go  to  this  extent,  but   see  no 
reason  why  such  an  answer,  by  a  corporation,  under   its  seal  and 
sworn  to  by  the  proper  officer,  with  some  means  of  knowl- 
edge on  the  subject,  *  should  not  generally  impose  an  ob-  [  *219  ] 
li^tion  on  the  complainant  to  prove  the  fact  by  more  than 
one  witness.    5  Pet.  ^111;  4  Wash*  C.  C.  B.  601.    Here,  the  denial 
by  the  corporation  is  explicit  and  responsive  to  the  bill,  and  its  truth 
sworn  to  by  its  president,  "  according  to  the  best  of  his  knowledge 
and  belief."     The  only  difficulty  is  in  respect  to  the  extent  of  that 
knowledge.     He  was  not  the  president  of  the  company  at  the  time  the 
infonnation  of  the  second  insurance  is  alleged  to  have  been  given. 
Nor  is  it  relied  on  in  argument,  that  he  was  then  a  member  and  lived 
near,  or  was  for  any  reason  likely  to  be  consulted  when  such  notices 
were  received.      But  he  has  since  had  access  to  all  the  files  and 
records,  in  his  official  capacity,  so  as  to  know  if  any  letter  on  this 
8ab|ect  appears  to  have  been  received,  and  therefore  testifies  with 
some  means  of  knowledge.     And  though  ^t  is  admitted  that  the 
certainty  is  not  so  great  against  the  reception  of  the  notice  as  if 
Jackson  himself  was  alive,  and  testified  against  it,  yet,  in  the  nature 
of  the  case  and  by  the  precedents,  the  denial  is  strongly  enough  made 
and  supported  to  impose  on  the  complainant  the  proof  of  his  allega- 
tion by  something  more  than  the  testimony  of  one  witness,  though 
not  so  much  more,  it  is  conceded,  as  the  ^<  pregnant  circumstances  " 
before  alluded  to. 

The  next  inquiry  is,  whether  the  material  allegation  in  this  case 
is  thus  proved  ?  On  an  examination  of  the  evidence,  it  will  be  found 
that  not  even  one  witness  swears  positively  to  it ;  and  whatever  is 
sworn  in  support  of  it  is  much  impaired  by  other  proof. 

The  allegation,  it  will  be  remembered,  is,  that  in  December, 
1836,  and  divers  other  times,  the  defendants  had  notice  from  the 
insured  of  the  second  insurance  given  for  the  purpose  of  being  in* 
darsed  on  the  policy,  or  acknowledged  in  writing. 

There  is  no  attempt  to  prove  any  such  notice  except  on  two  oc- 
casions, one  in  1836,  and  one  in  1837.  The  only  witness  called  to 
support  the  first  b  Mr.  Wheeler.  He  testifies,  that  about  the  time 
of  the  second  insurance,  in  December,  1836,  he  wrote  a  letter  to  the 
president  of  the  Providence  Washington  Cpmpany,  stating  that  such 
an  inForance  had  been  effected,  and  thinks  he  put  the  letter  in  the 
podt-ofllice.  This  is  all  on  that  point  in  behalf  of  the  complainant 
eoncemicg  this  notice. 


82  SUPREME   COURT  OF  THE  UNITED   STATES. 

CSarpenter  v»  Providence  Washington  Insuranoe  Co.    4  H. 

It  is  to  be  observed,  that  the  testimony  of  Wheeler,  in  its  full  ex- 
tent, does  not  prove  the  fact  that  information  of  the  second  insurance 
ever  actually  reached  the  defendants  for  the  purpose  of  being  in- 
dorsed or  acknowledged,  but  merely  that  a  letter  was  written  for  that 
purpose,  and  probably  put  in  the  post-office. 

Though  such  evidence,  standing  alone,  in  the  case  of  notice  of 
non-payment  of  bills  of  excl^ange  and  promissory  notes,  is  sufficient, 
under  mercantile  usage,  to  raise  a  presumption  that  the  holder  had 
used  due  diligence,  yet  even  in  such  cases  it  is  not  held  to  prove  the 
actual  receipt  of  notice.  The  Bank  of  Columbia  v.  Law- 
[  •  220  ]  rence,  1  •  Pet  582,  and  Dickins  v.  Seal,  10  Pet  581.  Much 
less  can  it  prove  the  receipt  of  it  where  no  such  usage  ex- 
ists, as  in  the  case  of  policies  of  insurance. 

When  we  look  for  any  other  proof  to  sustain  or  strengthen 
Wheeler's  evidence,  thus  defective,  it  will  appear  to  be  weakened 
rather  than  strengthened  by  the  other  testimony  and  circumstances. 
Because,  first,  such  a  letter,  if  ever  received,  would  probably  be 
preserved  on  the  files  of  the  office.  So  would  it  probably  be  answered, 
as  that  was  not  only  the  usage  in  respect  to  all  letters  on  official 
business,  but  it  is  shown,  specially,  to  have  been  the  custom  of  the 
office  to  act  forthwith  and  officially  on  letters  like  these  when 
received,  and  to  send  a  reply  in  conformity  to  the  decision  of  the 
company  upon  thetn.  Yet  no  answer  is  stated  ever  to  have  been 
received  concerning  this;  nor  is  any  trace  of  an  answer,  or  of 
the  original,  found  in  the  office,  either  in  the  recollection  of  other 
officers,  or  in  any  files,  books,  records,  or  even  memoranda. 

Again;   the  insured,  if  conscious  that  such  a  letter   had   been 
sent,  and  reached   its   destination  without  being  answered,  would 
naturally  have  written,  or  called  to  ascertain,  why  information  of  the 
second  insurance  was  not  acknowledged  in  writing,  apprised  as  the 
insured  must  be,  both  by  the  published  terms  of  insuranoe  and  the 
policy  itself,  that  the  latter  was  void  and  ceased  to  operate  without 
such  an  acknowledgment,  and  that  it  was  the  duty  and  interest  of 
the  insured  to  see  to  this  acknowledgment  being  made.     Nor  is  it  a. 
sufficient  answer  to  the  last  objection,  that  he  might  rest  quiet  with* 
out  a  reply,  supposing  the  acknowledgment  had  been  indorsed  on 
the  policy,  because  the  policy  was  in  the  possession  of  the  insured, 
and  not  of  the  insurers ;  and  hence  it  was  well  known  to  the  insured 
that  no  such  indorsement  had  been  made  on  that 

It  is  difficult,  likewise,  to  discover  any  adequate  motive  for  not 
replying  to  the  letter,  if  it  was  ever  received,  unless  it  be  one  resting 
on  a  gross  fraud.  If  the  company,  or  its  pesident,  on  a  receipt  of 
it,  should  not  choose  to  continue  the  policy,  as  would  probably  be  the 
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ease,  for  reasons  before  mentioned,  they  would  feel  no  reluctance  to 
state  the  fact  to  the  insured,  and  thus  end  a  risk  where  the  in- 
smance  exceeded  the  value  of  the  property,  and  differed  so  much 
firom  itteir  usual  prudent  terms  of  underwriting.  But  if  they  did 
choose  to  continue  it,  they  would  be  likely  soon  to  reply,  stating  that 
feet;  because,  without  such  a  reply,  they  knew  the  insured  would 
probably  consider  the  policy  terminated,  in  conformity  with  the  stipu- 
lations in  it,  and  would  insure  elsewhere,  and  they  lose  a  premium 
which  they  had  decided  it  was  expedient  for  the  company  to  retain. 

This  is  all  which  it  is  considered  necessary  to  say  in  respect  to 
the  evidence  of  the  .  notice  supposed  by  the  plaintiff  to  have  bisen 
given  by  Wheeler  in  1836. 

*But  it  is  urged,  beside  this,  that  another  notice  of  the  ad-  [  *  231  J 
ditionai  insurance  at  the  Providence  American  Company 
was  given  the  ensuing  year,  in  December,  1837,  through  Mr.  Peck.  It 
is  manifest,  however,  that  this  last  notice,  like  the  other,  must  stand 
or  fall  by  itself,  as  they  are  distinct  or  disconnected  in  time  and 
circumstances,  not  parts  of  one  transaction,  and  are  attempted  to 
be  sustained  by  testimony  not  cumulative  but  entirely  different* 
What  is  proved  on  this  matter  by  Mr.  Peck  ?  Merely  that  a  letter, 
written  to  him  for  another  purpose,  contained  a  statement  of  the 
existence  of  the  second  insurance,  and  his  impression  that  he  showed 
die  letter  to  the  president  of  this  company  for  the  other  purpose.  It 
will  be  seen  that  his  testimony  is  rather  argumentative  from  his 
Qsnai  habits  of  business,  than  positive,  that  he  showed  the  letter 
at  all  to  the  president;  but  if  he  did,  it  is  conceded  that  the  ob- 
ject was  to  communicate  merely  the  other  fact,  "the  change  of 
owners  in  the  property ;  *'  see  Wheeler's  letter.  And  if  he  carried 
the  letter  in  his  hands,  which  contained  other  matter,  mentioning  an 
insurance  at  the  American  office,  he  was  not  desired,  as  appears  by 
the  letter  itself,  to  communicate  that  part  of  it,  nor  does  he  say,  in  his. 
written  reply,  that  he  had  communicated  that  part,  but  only  "notified 
the  Providence  Washington  Insurance  Company,  that  Mr.  Wheeler 
had  disposed  of  his  interest  to  you,  of  which  they  had  made  record.'* 
Beside  this,  and  against  any  such  notice  having  been  given  or  in- 
tended for  the  purpose  set  up  in  this  bill,  there  are  most  of  the 
collateral  considerations  which  have  been  enumerated  in  opposition 
to  the  other  notice,  alleged  to  have  been  given  the  previous  year. 

It  mast  also  be  recollected,  that  a  letter  was  written  to  the  presi- 
dent by  Wheeler  on  the  same  day  he  wrote  to  Peck,  saying  nothing 
in  it  concerning  any  second  insurance ;  and  the  president  promptly 
answered  it,  saying  nothing  in  reply  concerning  that  subject,  but 
aQ  which  was  expected  as  to  the  other.     On  this,  it  will  occur  Lnime-^ 
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diately  to  ask^  if  Peck  had  given  such  notice,  or  been  requested  to 
do  it,  or  even  if  Wheeler  had  before  given  it,  why  Wheeler  did  not 
at  once  write  again,  stating  that  an  answer  had  been  received  as  to 
the  notice  of  a  change  of  property,  but  none  as  to  the  second  in- 
surance.  In  short,  a  convincing  proof  that  nothing  was  communi- 
cated but  the  change  of  owners  in  the  property  is,  that  nothing  more 
seems  intended  to  have  been  communicated ;  that  nothing  more 
was  contained  in  the  letter  to  the  president,  and  nothing  more 
wished  to  be  stated  by  Peck,  and  no  witness  testifies  that  the  other 
information  was  actually  read  by,  or  named  to,  the  president,  and  no 
collateral  fact  renders  the  last  circumstance  probable.  This  is  the 
whole  evidence  in  the  case,  on  this  point,  that  is  essential.  To  show 
more  fully  that  under  it  none  of  the  material  questions  of  law  arise 

or  can  be  considered,  which  might  otherwise  be  presented, 
[  *222  ]  it  may  not  be  unimportant  to  discriminate  *and  examine 

briefly  what  those  questions  are,  and  what  must  be  proved 
in  order  to  raise  them. 

Several  precedents  exist,  where  respondents  in  equity  are  allowed, 
by  way^of  defence,  to  prove,  by  parol,  that  the  written  contract  relied 
on  does  not  contain  all  the  original  terms  agreed,  and  in  this  way 
entitle  themselves  to  be  exonerated  under  the  terms  proved  by  parol. 
WooUam  v.  Hearn,  7  Ves.  211 ;  2  Story's  Eq.  Jurisp.  §  770 ;  and 
Sugden  on  Vendors,  125  to  140,  and  cases  cited.     Others  exist,  of 
this  kind  of  proof  being  at  times  permitted  to  complainants  in  re- 
lation to  separate  subsequent  terms  of  agreement  modifying  the  prior 
ones,  and  on  those  subsequent  terras  being  proved  by  parol,  a  recovery- 
be  allowed.    4  Bro.  Ch.  R.  514 ;  1  ib.  92.     There  are  other  prece- 
dents of  complainants  seeking  to  show  by  p^rol  a  portion  of  a  con- 
tract existing  when  the  original  was  made,  but  which  was  omitted 
from  it  by  accident,  and  against  doing  which  some  of  the  authorities 
seem  to  decide,    7  Ves.  Jr.  211;   15  ib.  518;    Story's  Eq.  Jurisp. 
^  770,  and  note.     On  the  contrary,  some  decide  for  it.    2  Ves.  Sr. 
375 ;  1  lb.  456 ;  1  Starkie  on  £v.  1015-1018.     But  neither  of  these 
classes  of  cases  can  be  claimed  as  embracing  this.     Here  the  parol 
proof  is  offered  by  a  .complainant,  rather  than  by  way  of  defence  ; 
and  it  is  not  pretended  that  any  omission  has  happened  of  a  part 
of  the  original  contract,  or  that  there  has  been  any  new  separate 
contract  modifying  that 

On  the  contmry,  in  the  most  natural  aspect  of  the  case,  it  is 
one  of  a  complainant  attempting  to  show,  by  parol,  a  fact,  which, 
if  true,  is  supposed  to  establish  a  neglect  or  wrong  in  the  defendants, 
a  breach  of  official  duty  happening  sometime  after  the  contract  of 
insurance  was  made,  by  not  acknowledging  then  in   writing  tlie 
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receipt  of  inforiDatioii  that  another  policy  had  been  obtained  on  the 
im>perty,  and  saying  in  reply,  under  these  new  circumstances,  that 
the  first  contract  should  either  continue  or  terminate. 

This  presents,  it  will  be  seen,  a  question  somewhat  novel,  namely, 
whether  the  specific  performance  of  a  duty  in  private  life,  not  of  a 
contract,  can  be  enforced  by  courts  of  equity,  and  a  party  compelled, 
by  a  sort  of  mandamus^io  acknowledge  in  writing  what  he  had  never 
promised  so  to  acknowledge. 

That  question,  however,  need  not  now  be  decided,  as  such  a  duty 
is  not  claimed  to  exist  except  where  a  notice  of  the  second  insurance 
is  actually  received.  And  to  prove  such  a  receipt  here,  the  evidence 
oflkred  is  certainly  insufficient,  whether  requiring  only  one  positive 
witness,  unimpaired,  or  something  more  than  one. 

But  there  is  another  aspect  of  the  case,  which  would  present  a 
diflerent  question  of  law,  if  it  was  set  out  specially  in  the  bill,  and 
was  supported  by  any  stronger  proof  as  to  the  material  fact.  It  is, 
that  the  respondent  should  be  considered  as  barred  or 
estopped  *  from  setting  up  the  want  of  an  acknowledgment  [  *  223  ] 
io  writing,  if  that  want  was  the  result  of  his  own  neglect 
of  duty.  In  that  view,  both  the  receipt  of  the  information,  and  a 
consequent  obligation  to  make  an  acknowledgment  of  it  in  ^^oriting, 
must  be  satisfactorily  established  before  any  neglect  of  duty  can  be 
imputed.  But,  as  already  shown,  the  first  fact,  the  receipt  of  the 
information,  is  not  established  in  that  manner;  and,  if  it  were, 
some  difficulty  might  exist  as  to  the  second  point,  in  considering  a 
mere  omission  to  reply  as  a  wrong,  and  such  a  wrong  as  to  estop 
the  insurers  from  making  an  objection  expressly  provided  for  and 
allowed  in  the  policy.  Because  it  is  not  the  insurer,  but  the  insured, 
on  w^hom  the  obligation  seems  to  be  imposed  to  have  the  notice  of 
the  further  insurance  reduced  to  writing,  as  a  condition  precedent  to 
a  recovery.  It  is  the  insured  who  by  that  further  insurance  increases 
the  risk  of  the  former  insurers,  and  who  ought,  therefore,  to  have  it 
both  communicated  and  acknowledged  in  the  manner  stipulated, 
in  order  to  render  it  sure  that  a  continuance  of  the  first  risk  is 
a&>ented  to.  And  though  an  omission  to  answer  a  letter  from  the 
insured  might  incommode  him,  and  be  a  breach  of  comity,  it  is  not 
easy  to  discover  any  engagement  or  promise  which  it  violates. 

Supposing,  however,  the  bill  to  be  broad  enough  in  its  allegations, 
and  the  sending  of  notice  of  the  second  insurance  proved,  and  the 
duty  to  acknowledge  it,  if  received,  to  be  clear,  we  might,  in  most 
cases  like  this,  enforce  a  discovery  of  the  receipt  of  it,  if  coming  to 
hand ;  and  might  enjoin  the  insurers  against  using,  by  way  of  de> 
fence,  a  circumstance  caused  by  their  own  misconduct.    Baker  p, 
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Biddle,  1  Bald.  C.  C.  R.  405.  But  whether  we  could  go  furtheffi 
and  enforce  a  recovery  for  the  loss  on  the  equity  side  of  this  court, 
when  an  action  had  been  brought  for  it  on  the  law  side  and  failed, 
and  other  remedies  there  may  still  exist  for  any  wrong  done,  is  a 
question  open  to  doubt,  and  need  not,  for  the  reasons  before  stated, 
be  now  decided.  Le  Guen  v.  Gouverneur,  1  Johns.  Cas.  436  ;  Simp- 
son V.  Hart,  1  Johns.  Ch.  R.  91 ;  Grordon  v,  Hobart,  2  Sumner's  C. 
C.  R.  401. 

Finally,  it  is  urged,  that  a  fraud  has  been  perpetrated  here,  and 
that  frauds  constitute  at  all  times  a  distinct  and  sufficient  ground  for 
a  recovery  in  chancery.  The  fraud,  if  existing  here,  would  not  be  in 
failing  to  answer  the  receipt  of  information  of  the  second  policy, 
stating  frankly,  as  convenience  and  a  spirit  of  courtesy  required, 
whether  the  original  insurance  would  be  continued  longer  or  not ; 
but  in  omitting  to  give  full  explanations  on  the  subject  when  the 
insured  applied  for  a  renewal  of  the  policy,  and  in  proceeding  then 
to  take  a  further  premium,  with  a  covert  design  to  defeat  the  in- 
t»urance  on  account  of  the  second  policy,  provided  any  loss  should 
happen. 

The  rule  of  equity  is  very  broad  to  prevent  a  fraud,  which  would 

exist  if  one  was  permitted  "  to  derive  a  benefit  from  his 

{  •  224  ]  *  own  breach  of  duty  and  obligation."  2  Story's  Eq.  Jurisp. 

§  781.     And  it  has  been  laid  down,  that  ''  if  by  fraud  or 

piisrepresentation  one  prevents  acts  from  being  done,  equity  treats 

the  case  as  if  it  were  done."     1  lb.  §  439 ;  11  Ves.  638. 

In  the  bill  there  is  an  averment  of  fraud,  and,  at  the  close,  a  gen* 
eral  prayer  for  any  suitable  relief ;  and  it  seems  plausible  that  we 
might,  if  satisfied  of  the  existence  of  fraud,  estop  the  party  guilty 
of  it  from  profiting  through  his  own  wrong,  by  preventing  him  from 
Betting  up,  as  a  defence,  the  want  of  an  acknowledgment  in  writing, 
when  such  want  was  the  result  or  the  instrument  of  his  own  mis* 
behavior.  But  there  is  still  a  difficulty  in  this  view  of  the  case, 
from  the  circumstance  that  redress  has  been  and  still  is  open  to  the 
plaintiff,  at  law,  for  any  fmud ;  and  the  judiciary  act  provides,  that 
*'  suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of  the 
United  States,  in  any  case  where  plain,  adequate,  and  complete  rem- 
edy may  be  had  at  law."  Act  of  September,  29,  1789,  §  16 ;  1  Story, 
59.  And  also  from  another  reason,  which  has  affected  the  previous 
points, —  a  want  of  satisfactory  evidence  of  the  facts  alleged.  The 
first  step  in  proving  a  fraud  fails.  Neither  a  neglect  nor  wrong  is 
shown  by  the  positive  testimony  of  any  one  witness ;  and  whatever 
is  sworn  to  by  any  one  in  behalf  of  the  complainant  is  counteracted 
by  opposing  circumstances,  rather  than  strengthened,  as  it  should  be. 
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after  a  sworn  denial  in  the  bill,  and  in  so  grave  a  charge  as  fraud,  by 
very  satisfactory  aoxUiari^s,  though  not  perhaps  by  so  strong  evi- 
dence  as  is  necessary  in  reforming  contracts ;  that  is,  by  evidence 
"which  is  "  irrefragable,"  and  not  open  "  to  opposing  presumptions." 
1  Bro.  Ch.  347 ;  2  Cranch,  419 ;  1  Ves.  Sr.  317 ;  6  Ves.  332 ;  8 
Wheat  211 ;  1  Pet  13  ;  2  Johns.  Ch.  595,  630. 

It  is  a  matter  of  regret  that  so  great  a  loss,  which  the  plaintiff  and 
those  under  whom  he  claims  intended  to  guard  against  by  insurance, 
should  happen  entirely  without  indemnity.  But  it  is  to  be  remem 
bered,  that  the  defendants  gave  abundant  and  repeated  notice  to 
him  in  writing  and  print  in  the  policy  itself,  as  well  as  other  ways, 
that  they  would  not  take  any  risks  on  property  where  it  was  insured 
beyond  a  certain  ratio  of  its  full  value,  unless  the  circumstances  were 
made  known  to  them,  and  the  additional  policy  recognized  in  writ- 
ing, so  as  to  avoid  any  mistake,  or  accident,  or  want  of  deliberate 
attention  to  the  subject 

If  the  plaintiff,  after  all  this,  omitted  to  comply  with  so  substan- 
tial a  provision  in  the  contract  itself,  as  we  are  bound  to  believe  on 
the  evidence  now  offered,  we  see  no  way,  equitably  or  legally,  to  pre- 
vent the  consequences  from  falling  on  himself,  rather  than  others, 
being  the  result  either  of  his  own  neglect,  or  that  of  some  of  the 
agents  he  employed. 

An  adherence  to  such  important  rules  is  peculiarly  necessary  for 
the  protection  of  absent  stockholders,  often  interested  ex- 
tensively *  in  insurance  companies ;  and  so  far  from  its  [  *  225  ] 
being  unconscientious  to  enforce  them,  when  their  existence 
18  w^ell  known,  and  when  the  risk  has  been  increased  without  con- 
fanning  to  them,  it  is  the  only  and  just  safeguard  of  all  concerned  in 
such  institutions. 

Let  the  judgment  below  be  affirmed. 

Tanet,  C.  J.,  being  sick,  did  not  sit  in  this  cause* 

6  H.233. 


The  Agricultural  Bank  of  Mississippi  and  others.  Plaintiffs  in 
Error,  v.  Charles  Bice  and  Mary  his  Wife,  and  Martha  Phipps, 
Defendants. 

4  H.  225. 


a  ft  married  woman  iign,  seal,  and  acknowledge  a  deed,  in  which  there  are  no  worda  of 
grant  on  her  part,  but  only  hy  her  husband,  who  is  also  a  party  to  the  deed,  it  is,  as  to 
her,  niterly  void,  and  is  not  validated  by  her  receipt  of  the  consideration  money  after  sIm 
becasno  discoTert. 


88  SUPREME   COURT  OF  THE  UNITED   STATES. 

Agricttltaral  Bank  of  Mississippi  v,  Rioe.    4  H. 


Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Mississippi.  The  opinion  of  the  court  presents  the  neces- 
sary facts  and  the  questions  decided. 

MasoTij  (attorney-general,)  for  the  plaintiff 

Johnson  and  GrUienden^  contra. 

[  •  241  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  being  an  action  of  ejectment,  the  only  question  be- 
tween the  parties  is  upon  the  legal  title. 

It  is  admitted  in  the  exception,  that  Mary  Rice  and  Martha  Phipps, 
lessors  of  the  plaintiff,  were  each  of  them,  as  heirs  at  law  of  Adam 
Bower,  entitled  to  an  undivided  third  part  of  the  premises  mentioned 
in  the  declaration,  in  fee-simple.  In  order  to  show  title  out  of  them, 
the  plaintiffs  in  error  relied  upon  the  bond  of  conveyance  and  deed, 
mentioned  in  the  statement  of  the  case,  both  of  which  were  signed 
and  sealed  by  these  lessors  of  the  plaintiff,  but  were  executed  while 
they  were  femes  covert. 

As  regards  the  bond,  it  would  not  have  transferred  the  legal  title, 
even  if  all  the  parties  had  been  capable  of  entering  into  a  valid  and 
binding  agreement  But  as  to  the  femes  covert  who  signed  it,  it  was 
merely  void,  and  conferred  no  right,  legal  or  equitable,  upon  the 
obligees. 

The  deed,  also,  is  inoperative  as  to  their  title  to  the  land.  In  the 
premises  of  this  instrument,  it  is  stated  to  be  the  indenture  of  their 
respective  husbands  in  right  of  their  wives,  of  the  one  part,  and  of 
the  grantees,  of  the  other  part, — the  husbands  and  the  grantees 
being  specifically  named ;  and  the  parties  of  the  first  part  there  grant 
and  convey  to  the  parties  of  the  second  part  The  lessors  of  the 
plaintiff  are  not  described  as  grantors ;  and  they  use  no  words  to  con- 
vey their  interest  It  is  altogether  the  act  of  the  husbands,  and  they 
alone  convey.  Now,  in  order  to  convey  by  grant,  the  party  possess- 
ing the  right  must  be  the  grantor,  and  use  apt  and  proper  words  to 
convey  to  the  gmntee,  and  merely  signing  and  sealing  and  ackno\7l- 
edging  an  instrument,  in  which  another  person  is  grantor,  is  not 
sufficient     The  deed  in  question  conveyed  the  marital  interest  of  the 

husbands  in  the%e  lands,  but  nothing  more. 
[  *  242  ]  *  It  is  unnecessary  to  inquire  whether  the  acknowledg- 
ment of  i^e  femes  covert  is  or  b  not  in  conformity  with  the 
statute  of  Mississippi.  For,  assuming  it  to  be  entirely  regular,  it 
would  not  give  effect  to  the  conveyance  of  their  interests  made  by 
the  husbands  alone.     And  as  to  the  receipt  of  the  money  mentioned 
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in  the  testimony,  after  they  became  sole,  it  certainly  could  not  oper- 
ate as  a  legal  conveyance,  passing  the  estate  to  the  grantee,  nor  give 
effect  to  a  deed  which  as  to  them  was  utterly  void. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 


Chables  Clifton,  Claimant,  Plaintiff  in  Error,  v.  The  United 

States. 

4  H.  242. 

Where  the  claimant  of  goods,  seized  for  a  fraadalent  violation  of  the  revonue  laws,  has  the 
harden  of  proof  impoiied  apon  him  b?  the  court,  pursuant  to  the  71st  section  of  the  col« 
lection  act  of  1799,  (I  Stntj-  at  Large,  678, )  it  is  not  error  for  the  judge  to  instruct  the 
jory,  that  if  ihe  claimant  has  withheld  the  evidence  of  his  accounts  and  transactions  with 
the  parties  abroad,  from  whom  he  purchased  the  goods,  they  are  at  liberty  to  presume  it 
woald  have  operated  unfavorably  on  his  case,  if  produced. 

What  amounted  to  probable  cause,  under  the  71st  section  of  the  collection  act  of  1799,  (1 
SlAls.  at  Lai^  678.) 

It  is  not  a  bar  to  an  information  for  a  forfeiture  for  a  fraudulent  undervaluation,  that  the 
goods  had  been  regularly  entered,  appraised,  and  the  duties  paid. 

An  information  for  a  forfeiture,  on  account  of  a  fraudulent  violation  of  the  revenue  laws, 
is  in  the  nature  of  a  criminal  proceeding,  and  if  it  contain  one  good  count,  that  will  sup- 
port the  judgment. 

The  4th  section  of  the  collection  act  of  1830,  (4  Stats,  at  Large,  410,)  the  14th  section 
of  the  tariff  act  of  1832,  (4  Stats,  at  Largu,  593,)  and  the  66th  section  of  the  collection 
act  of  1799,  (I  Stats,  at  Large,  677,)  expluined. 

The  case  is  stated  in  the  opinion  of  the  court 

Meredith^  for  the  plaintifE 

Cadwallader  and  Mason^  (attorney-general,)  cofUrd. 

*  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  243  ] 

This  is  a  writ  of  error  from  the  judgment  of  the  circuit 
eonrt  for  the  eastern  district  of  Pennsylvania,  af&rming  a  judgment 
of  the  district  court  of  the  same  district 

The  original  suit  was  a  libel  of  information,  in  rem^  founded  upon 
a  seizure,  on  land  in  the  said  district,  of  some  seventy-one  cases  of 
diiths  and  cassimeres  imported  into  the  United  States,  and  alleged 
to  have  been  forfeited.     • 

The  libel  contained  thirteen  counts,  resting  upon  different  sections 
of  the  several  acts  of  congress  regulating  the  collection  of  duties  on 
imports  and  tonnage  ;  but  it  will  be  material  to  notice  particularly 
ihose  only  which  are  founded  upon  the  66th  section  of  the  act  of 
1799,  c  22,  Lit  &  Brown's  ed.,  the  4th  section  of  the  act  of  1830, 
c  147,  and  the  14th  section  of  the  act  of  1832,  c.  227,  which  pro» 

8* 
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vide  against  the  making  up  of  false  invoices  and  false  packages  of 
the  goods  imported,  with  the  intent  to  evade  oi  defraud  the  revenue. 

Various  pleas  were  put  in  by  the  claimant,  but  as  no  questions 
are  raised  upon  them,  they  need  not  be  stated. 

On  the  trial  of  the  cause,  it  appeared  that  the  goods  in  question 
had  been  originally  imported  into  the  port  of  New  York,  and  were 
there  duly  entered  and  landed,  and  the  duties  paid  upon  the  invoices 
produced  by  thfe  claimant  to  the  collector.  The  goods  were  appraised 
at  the  custom-house,  at  a  valuation  of  ten  per  cent,  above  the  in- 
voice prices,  and  no  appeal  taken.  They  were  afterwards  transported 
to  the  city  of  Philadelphia,  and  were  there  seized  by  the  custom* 
house  officers,  under  a  warrant  issued  for  that  purpose,  in  the  stores 
of  certain  persons  having  the  custody  of  them  in  that  city  for  the 
claimant 

A  good  deal  of  evidence  was  given  on  the  part  of  the  United 
States,  tending  strongly  to  establish  the  fact,  that  the  several  in- 
voices upon  which  the  duties  had  been  paid  at  the  custom-house  in 
New  York,  and  which  invoices  were  produced  before  the  court,  had 
been  made  up  gi:eatly  under  the  actual  cost  and  value  of  the  goods 
in  England,  the  place  of  exportation,  and  with  the  intent  to  evade 
and  defraud  the  revenue  ;  and  in  the  progress  of  the  trial,  the  coun- 
sel for  the  government,  in  pursuance  of  a  notice  given  some  months 
previously,  called  upon  the  claimant  for  the  production  of  his  ledger 
containing  entries  of  each  of  the  several  invoices  of  the  goods  thus 
imported;  also,  for  the  production  of  his  cash-book  for  the  years 
1838  and  1839,  embracing  the  period  within  which  the  goods  had 
been  imported,  and  for  the  entries  therein  relating  to  the  said  impor- 
tations ;  also,  for  the  charges  of  the  payment  of  freight  upon 
[  *  244  ]  said  goods ;  to  each  of  which  *  calls  the  counsel  were  an- 
swered that  the  claimant  had  no  such  book  in  court 

The  counsel  for  the  government,  like  previous  notice  having  been 
given,  also  called  upon  claimant  for  the  production  of  the  accounts 
in  the  ledger,  for  the  years  1838  and  1839,  with  each  of  the  houses 
in  England  who  had  sold  and  invoiced  the  said  goods  to  him,  and 
for  his  letter-book  for  said  years,  and  the  correspondence  with  each 
of  the  said  houses  respectively,  and  also  for  his  day-book ;  to  which 
calls  the  counsel  answered  that  neither  of  them  were  in  court. 

When  the  testimony  closed,  the  court  below  instructed  the  jury 
that  it  was  alleged,  on  the  part  of  the  United  States,  that  the  goods 
in  question  had  been  forfeited,  ttom  having  been  imported  into  New 
York  by  false  invoices,  with  intent  to  evade  the  payment  of  part  of 
the  duties  to  which  they  were  subject  That  it  was  incumbent  upon 
the  government  to  show  upon  the  trial  that  there  was  probable  cause 


DECEMBER  TERM,   1845.  91 


Clifton  9.  United  gtates.    4  H. 


for  the  prosecution ;  and  if  that  had  been  shown,  of  which  the  court 
was  to  judge,  the  burden  of  proof  was  on  the  claimant,  who  must 
then  satisfy  the  jury  that  the  goods  were  invoiced  at  their  actual 
cost. 

That  ^th  a  view  to  show  probable  cause,  the  government  relied 
mainly  upon  the  evidence,  that  the  actual  value  of  the  goods  in  Eng* 
land  exceeded  the  prices  per  yard  mentioned  in  the  invoices,  and  that 
after  the  testimony  which  had  been  produced,  on  the  part  of  the  gov- 
emment,  of  the  value  of  the  goods  at  the  time  and  place  of  expor« 
tation,  as  compared  with  the  prices  fixed  in  the  invoices,  it  waa 
material  to  notice  the  negative  evidence,  arising  out  of  the  absence 
of  testimony  on  the  part  of  the  defendant  of  the  actual  cost  of  the 
goods ;  and  to  consider  whether  its  absence  had  been  accounted  for. 
That  there  was  evidence  that  one  of  the  persons,  by  whom  a  portion 
of  the  goods  in  controversy  appeared  to  have  been  invoiced  to  the 
claimants,  was  within  the  reach  of  a  subpoena,  and  it  was  reason- 
able to  presume  that  it  was  in  the  claimant's  power  to  have  produced 
evidence  of  the  real  state  of  his  accounts  and  transactions  with  all 
the  parties  in  England  from  whom  the  goods  had  been  received,  as 
the  correspondence  showed  that  two  years  ago  his  counsel  had  ad* 
vised  him  to  procure  proof  on  this  subject,  which  had  not  been  pro- 
duced ;  that  the  claimant  knew  from  whom  he  had  bought  the  goods, 
and  what  their  actual  cost  was,  and  yet  he  had  not  produQcd  the  evi- 
dence, nor  accounted  for  its  absence ;  that  to  withhold  testimony 
which  was  in  the  power  of  a  party  to  produce,  in  order  to  rebut  a 
charge  against  him,  where  it  was  not  supplied  by  equivalent  testi- 
mony, might  bQ  as  fatal  as  positive  testimony  in  support  or  confir- 
mation of  the  charge ;  that  if  the  claimants  had  withheld  proof  which 
his  accounts  and  transactions  with  these  parties  afforded,  it  might  be 
{H^samed  that  if  produced  they  would  have  operated  unfa- 
vorably to  his  case ;  that  the  government  *  had  shown  prob-  [  *  245  ] 
able  cause,  and  that  the  next  inquiry  was,  whether  the 
claimant  had  relieved  himself  from  the  burden  of  the  proof,  &c. 

The  court  further  instructed  the  jury,  that  in  ^respect  to  some  of 
the  invoices,  the  government  and  claimant  relied  upon  the  same  cir- 
caiostance,  namely,  that  goods  included  in  the  information,  in  pass- 
ing through  the  custom-house  in  New  York,  were  appraised  at 
amounts  exceeding  the  invoice  prices,  and  that  the  claimant,  with- 
out appealing,  had  paid  the  duties  assessed  upon  the  increased  value, 
and  received  the  goods  from  the  custom-house. 

The  counsel  for  the  government  contended  that  this  acquiescence 
implied  an  admission  that  the  invoices  were  untrue,  while  the  coun« 
ael  for  the  claimant  contended,  that  by  this  appraisement,  assess* 
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ment,  and  payment  of  duty,  the  government  were  precluded  from 
alleging  or  enforcing  a  forfeiture  of  these  goods.  The  court  expressed 
the  opinion,  that  the  question  of  liability  to  forfeiture  was  so  far  dis* 
tinct  from  questions  connected  with  the  ascertainment  and  payment 
of  duties,  that  the  passing  of  goods  through  the  custom-house,  under 
such  circumstances,  was  not,  in  a  legal  point  of  view,  decisive  of 
any  question  before  the  jury.  That  the  question  was,  whether  the 
goods  were  falsely  invoiced,  with  intent  to  defraud  the  revenue,  &c. 

The  council  for  the  claimant  excepted  to  that  part  of  the  charge 
in  which  the  jury  were  instructed,  that,  if  the  claimant  had  withheld 
the  testimony  of  his  accounts  and  transactions  with  the  parties 
abroad  from  whom  he  received  the  goods,  they  were  at  liberty  to 
presume  that,  if  produced,  they  would  have  operated  unfavorably  to 
his  case;  and  also  to  that  part  in  which  the  jury  were  instructed, 
that,  if  the  goods  in  controversy  were  fraudulently  invoiced,  they 
were  not  exempted  from  forfeiture  by  having  been  appraised  in  the 
custom-house  at  valuations  exceeding  the  prices  in  the  invoices, 
and  delivered  to  the  importer  on  payment  of  the  duties  assessed 
upon  the  amount  of  such  appraisement ;  and  also  to  that  part  of 
the  instructions  in  which  the  jury  were  advised  that  probable  cause 
had  been  shown  by  the  government  in  support  of  the  prosecution. 

A  general  verdict  was  rendered  for  the  United  States. 

As  to  the  instructions  given  to  the  jury  first  excepted  to,  in  which 
the  court  below  expressed  the  opinion,  "  that  if  the  claimant  had 
withheld  proof  which  his  accounts  and  transactions  with  the  parties 
afforded,  it  might  be  presumed  that,  if  produced,  they  would  have 
operated  unfavorably  to  his  case  ; "  in  order  to  comprehend  fully  the 
appropriateness  and  legality  of  the  instructions,  it  is  material  to  refer 
to  the  posture  of  the  case  at  the  time  they  were  given,  and  to  the 
question  then  under  the  consideration  of  the  court 

The  counsel  for  the  government  had  furnished  proof  tending 
strongly  to  the  conclusion,  that  the  invoice  prices  of  the  goods  in 
question  were  greatly  under  the  actual  cost  at  the  place  and 
[  •  246  ]  in  the  •  country  whence  they  were  imported.  This  proof 
rested  mainly  upon  the  testimony  of  several  merchants, 
importers,  and  dealers  in  the  particular  article,  who  had  examined 
the  goods  and  estimated  their  cost. 

The  average  estimate  exceeded  the  invoice  prices  some  fifty  per 
cent 

The  counsel,  also,  with  a  view  of  further  strengthening  their  case, 
and  in  pursuance  of  previous  notice  for  that  purpose,  called  upon  the 
claimant  ifor  the  production  of  his  books  and  papers  containing  an 
account  of  the  several  importations,  and  of  his  dealings  in  respect  to 
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them  with  the  foreign  houses,  together  with  his  and  their  correspond 
ence  concerning  the  same.  Neither  were  produced,  nor  any  account 
attempted  to  be  given  for  the  non-production. 

Upon  this  the  government  rested.  Probable  cause  for  the  prose- 
cation  having  been  thus  sufficiently  established,  the  claimant  went 
into  his  defence ;  and,  instead  of  furnishing  evidence  of  the  prices 
actually  paid  by  him  to  the-  houses  abroad  from  whom  the  goods 
were  purchased,  as  he  might  have  done,  either  by  executing  a  com- 
mission to  take  their  testimony,  or  by  persons  concerned  in  making 
the  purchases,  or  by  the  production  of  the  books  of  account  that  had 
been  called  for,  as  the  call  afforded  him  an  opportunity  to  put  them 
in  evidence,  he  placed  the  defence  altogether  upon  the  judgment  and 
opinions  of  merchants  and  other  persons  acquainted  with  this  de- 
scription of  goods,  as  to  the  value  and  cost  of  the  article  in  the 
home  market,  tending  thereby  to  confirm  and  support  the  correctness 
of  the  valuations  as  fixe^}  in  the  invoices. 

The  burden  of  the  case  was  upon  the  claimant,  and  it  was  in  this 
stage  and  posture  of  it  that  the  instructions  were  given  which  are 
the  subject  of  the  exception ;  and  in  which  the  court  stated,  ^^  that 
the  claimant  knew  from  whom  he  had  bought  the  goods,  and  what 
was  their  actual  cost,  and  yet  had  not  produced  this  testimony,  or 
accounted  for  its  absence ;  that  to  withhold  testimony  which  it  was 
in  the  power  of  the  party  to  produce,  in  order  to  rebut  a  charge 
against  him,  where  it  is  not  supplied  by  other  equivedent  testimony, 
might  be  as  fatal  as  positive  testimony  in  support  or  confirmation 
of  the  charge.  And  that  if  the  claimant  had  withheld  testimony  of 
his  accounts  and  transactions  with  these  parties,  (meaning  the  for- 
eign houses  from  whom  he  had  purchased  the  goods,)  the  jury  were 
at  liberty  to  presume,  that,  if  produced,  they  would  have  operated 
unfavorably  to  his  case." 

The  instructions  had  a  direct  reference  to,  and  are  to  be  construed 
as  intended  to  bear  upon,  the  matters  of  defence,  probable  cause 
having  been  shown ;  and  upon  the  nature  and  species  of  the  evidence 
relied  on  by  the  claimant  in  support  of  it;  and  in  this  aspect  of 
the  case,  at  least,  without  now  referring  to  any  other,  we  think 
they  were  not  only  quite  pertinent  to  the  question  in  hand, 
*  bat  founded  upon  the  well-established  rules  and  principles  [  *  247  ] 
of  evidence. 

The  prosecution  involved  in  its  result,  not  only  the  forfeiture  of  a 
considerable  amount  of  property,  but  also  the  character  of  the  claim- 
ant, both  as  a  merchant  and  an  individual.  He  was  charged  with  a 
ddiberate  and  systematic  violation  of  the  revenue  laws  of  the  coun- 
try, by  means  of  firauds  and  perjuries ;  and   the  court,  as  was  its 
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province,  under  the  71st  section  of  the  act  of  1799,  had  pronounced 
the  proof  sufficient  to  establish  the  offence,  unless  explained  and 
rebutted  by  opposing  evidence. 

Under  these  circumstances,  the  claimant  was  called  upon  by  the 
strongest  considerations,  personal  and  legal,  if  innocent,  to  bring  to 
the  support  of  his  defence  the  very  best  evidence  that  was  in  bis 
possession,  or  under  his  control.  This  evidence  was  certainly  within 
his  reach,  and  probably  in  his  counting-room,  namely,  the  proof  of 
the  actual  cost  of  the  goods  at  the  place  of  exportation.  He  not 
only  neglected  to  furnish  it,  and  contented  himself  with  the  weaker 
evidence,  but  even  refused  to  furnish  it  on  the  call  of  the  govern- 
ment; leaving,  therefore,  the  obvious  presumption  lo  be  turned 
against  him,  that  the  highest  and  best  evidence  going  to  the  reality 
and  truth  of  the  transaction  would  not  be  favorable  to  the  defence. 

One  of  the  general  rules  of  evidence,  of  universal  application,  is, 
that  the  best  evidence  of  disputed  facts  must  be  produced  of  which 
the  nature  of  the  case  will  admit  This  rule,  speaking  technically, 
applies  only  to  the  distinction  between  primary  and  secondary  evi- 
dence ;  but  the  reason  assigned  for  the  application  of  the  rule  in  a 
technical  sense  is  equally  applicable,  and  is  frequently  applied,  to 
the  distinction  between  the  higher  and  inferior  degree  of  proof,  speak- 
ing in  a  more  general  and  enlarged  sense  of  the  terms,  when  ten- 
dered as  evidence  of  a  fact.^  The  meaning  of  the  rule  is,  not  that 
courts  require  the  strongest  possible  assurance  of  the  matters  ia 
question ;  but  that  no  evidence  shall  be  admitted,  which,  from  the 
nature  of  the  case,  supposes  still  greater  evidence  behind  in  the 
party's  possession  or  power ;  because  the  absence  of  the  primary 
evidence  raises  a  presumption,  that,  if  produced,  it  would  give  a  com- 
plexion to  the  case  at  least  unfavorable,  if  not  directly  adverse  to  the 
interest  of  the  party. 

This  is  the  reason  given  for  exacting,  in  all  cases,  the  primary 
evidence,  unless  satisfactorily  accounted  for.  1  Phillips  on  Ev.  218, 
C.  &  KL's  notes,  414,  418,  and  cases. 

For  a  like  reason,  even  in  cases  where  the  higher  and  inferior 
testimony  cannot  be  resolved  into  primary  and  secondary  evidence, 
technically,  so  as  to  compel  the  production  of  the  higher ;  and  the 
inferior  is,  therefore,  admissible  and  competent  without  first  account- 
ing for  the  other,  the  same  presumption  exists  in  full  force  and 
effect  against  the  party  withholding  the  better  evidence  ; 
[  •248  ]  especially  'when  it  appears,  or  has  been  shown  to  be  in  his 
possession  or  power,  and  must  and  should,  in  all  cases, 
exercise  no  inconsiderable  influence  in  assigning  to  the  inferior 
proof  the  degree  of  credit  to  which  it  is  rightftdly  entitled. 
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It  is  well  observed  by  Mr.  Evans,  (2  Evans's  Pothier,  149,)  in 
sabetance,  that  if  the  weaker  and  less  satisfactory  .evidence  is  given 
and  relied  on  in  support  of  a  fact,  when  it  is  apparent  to  the  court 
and  jury  that  proof  of  a  more  direct  and  explicit  character  was 
within  the  power  of  the  party,  the  same  caution  which  rejects  the 
secondary  evidence  wiU  awal^en  distrust  and  suspicion  of  the  weaker 
and  less  satisfactory ;  and  that  it  may  well  be  presumed,  if  the  more 
perfect  exposition  had  been  given,  it  would  have  laid  open  deficiencies 
and  objections  which  the  more  obscure  and  uncertain  testimony  was 
intended  to  conceal. 

We  will  only  add,  that  practical  illastrations  of  this  application 
of  the  rule  are  witnessed  daily  in  the  administration  of  justice  in 
criminal  cases,  and  are  too  familiar  to  every  lawyer  to  require  a 
more  particular  reference. 

We  are  satisfied,  therefore,  that  no  error  was  committed  by  the 
court  below  in  giving  the  instruction  first  excepted  to. 

The  second  exception  was  to  that  part  of  the  charge  in  which  the 
court  instructed  the  jury,  that,  if  the  goods  were  fraudulently  in- 
voiced, they  were  not  exempted  from  forfeiture  by  having  been 
appraised  in  the  custom-house  at  New  York  at  valuations  exceed- 
ing the  prices  in  the  invoices,  and  delivered  to  the  importers  on 
payment  of  the  duties  assessed  upon  the  amount  of  such  appraise- 
ment. 

la  respect  to  this  instruction,  it  is  only  necessary  to  refer  to  the 
case  of  Wood  v.  The  United  States,  16  Pet  342,  in  which  a  simi- 
lar one  had  been  given,  and  came  up  for  review,  and  the  correctness 
of  which  was  affirmed  by  the  court 

The  third  and  last  exception  taken  was  to  the  instruction,  that 
probable  cause  had  been  shown  by  the  United  States  for  the  prose- 
cution, which  was  virtually  given  up  on  the  argument  There  can 
be  no  doubt  as  to  its  correctness. 

Id  addition  to  the  foregoing  exceptions,  the  counsel  for  the  plaintiff 
in  error  insisted,  on  the  argument,  that  the  fifth,  sixth,  seventh,  eighth, 
ninth,  eleventh,  twelfth,  and  thurteenth  counts  in  the  information,  all 
of  which  are  founded  upon  the  fourth  section  of  the  act  of  1830, 
c.  147,  Little  &  Brown's  ed.,  and  the  fourteenth  section  of  the  act 
of  1832,  c.  227,  were  substantially  defective,  by  reason  of  the  gen- 
erality and  uncertainty  of  the  averments  in  each  and  every  of  the 
said   counts;    and  that,  for  this  reason,  the  judgment  should  be 


It  was  not  denied  but  that  the  fourth  count,  which  is  founded 
upon  the  sixty-sixth  section  of  the  act  of  1799,  c,  22,  was  good  in 
form   and  substance,  and  si^dent,   if  it  stood  alone,  to  uphold 
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[  •  249  ]  •  the  recovery ;  but  it  was  insisted,  as  the  verdict  and  judg- 
ment were  general  upon  all  the  counts  in  the  information, 
that,  if  one  or  more  were  bad,  an  error  existed  upon  the  record  for 
which  the  court  was  bound  to  reverse  the  judgment. 

The  66th  section  of  the  act  of  1799,  vol.  1,  p.  677,  Lit  &  Brown's 
ed.,  provides  :  "  That  if  any  goods,  wares,  or  merchandise,  of  which 
an  entry  shall  have  been  made  in  the  office  of  a  collector,  shall  not 
be  invoiced  according  to  the  actual  cost  thereof  at  the  place  of  ex- 
portation, with  design  to  evade  the  duties  thereupon,  or  any  part 
thereof,  all  such  goods,  &c.,  shall  be  forfeited." 

The  same  section  also  provides  for  seizing  the  goods  on  suspicion 
of  fraud,  and  detaining  them  for  examination.  This  section  con- 
demns the  goods  to  forfeiture  in  cases  where  they  are  invoiced  below 
their  actual  cost  at  the  place  of  exportation,  with  intent  to  defraud 
the  revenue. 

The  4th  section  of  the  act  of  1830,  provides  that  the  collector 
^  shall  cause  at  least  one  package  out  of  every  invoice,  and  one  pack- 
age, at  least,  out  of  every  twenty  packages  of  each  invoice,  and  a 
greater  number  if  deemed  necessary,  of  the  goods  imported,  which 
package  or  packages  he  shall  first  designate  on  the  invoice,  to  be 
opened  and  examined ;  and  if  the  same  be  found  not  to  correspond 
with  the  invoice,  or  to  be  falsely  charged  in  such  invoice,  the  collector 
shall  order,  forthwith,  all  the  goods  contained  in  the  same  entry  to  be 
inspected,  and  if  subject  to  an  ad  valorem  duty,  the  same  shall  be  ap- 
praised ;  and  if  any  package  shall  be  found  to  contain  any  article 
not  described  in  the  invoice,  or  if  such  package  or  invoice  be  made 
up  with  intent,  by  a  false  valuation,  or  extension,  or  otherwise,  to 
evade  or  defraud  the  revenue,  the  same  shall  be  forfeited. 

This  section  condemns  the  goods  to  forfeiture :  — 

1.  If  the  package  is  found  to  contain  any  article  not  in  the  invoice ; 
and, 

2.  If  it  shall  be  found  that  the  package  or  invoice  is  made  up 
with  intent  to  defraud  the  revenue  by  a  false  valuation  or  otherwise. 

The  14th  section  of  the  act  of  1832  provides  that,  whenever,  upon 
opening  and  an  examination  of  any  package  or  packages  of  imported 
goods,  composed  wholly,  or  in  part,  of  wool  or  cotton,  in  the  manner 
provided  for  by  the  fourth  section  of  the  act  of  1830,  the  goods  shall 
be  found  not  to  correspond  with  the  entry  at  the  custom-house,  and 
the  package  shall  be  found  to  contain  any  article  not  entered,  sucb 
article  shall  be  forfeited ;  or  if  the  package  be  made  up  with  intent 
to  evade  or  defraud  the  revenue,  the  package  shall  be  forfeited,  and 
so  much  of  the  said  4th  section  as  prescribes  a  forfeiture  of  the  goods 
found  not  to  correspond  with  the  invoice,  is  repealed. 
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This  section  condemns  to  forfeiture :  — 

1.  The  article  in  the  package  which  it  is  found  does  not  [  *  250  ] 
ooirespond  with  the  entry ;  and, 

2.  The  package  which  it  is  found  has  been  made  up  with  intent  to 
defraud  the  revenue  ;  and, 

3.  Repeals  that  part  of  the  4th  section  in  the  act  of  1830  which 
forfeits  the  package  in  which  an  article  is  found  not  corresponding 
with  the  invoice. 

The  4th  section  of  the  act  of  1830,  and  14th  of  1832,  enlarge  the 
grounds  of  forfeiture  beyond  the  66th  section  of  the  act  of  1799 ; 
but  the  frauds  provided  against  in  those  sections,  and  upon  which 
the  forfeiture  proceeds,  appear  to  be  limited  to  cases  where  the  detec- 
tion takes  place  in  the  course  of  the  examination  at  the  custom- 
bouse. 

The  66th  section  limits  the  forfeiture  to  the  case  of  fraud  in  mak- 
ing up  the  invoice  prices  below  the  actual  cost  of  the  goods,  but 
leaves  the  time  and  place  of  detection  unrestricted.  Under  this 
section,  whether  the  discovery  of  the  fraud  be  made  by  the  custom- 
house officers  while  the  goods  are  passing  inspection,  or  afterwards, 
is  immaterial.  In  either  case  condemnation  follows,  as  has  already 
been  held  by  this  court  in  the  case  of  Wood  v.  The  United  States, 
16  Pet  342. 

As  already  stated,  it  is  not  denied  but  that  the  condemnation  is 
well  supported  under  the  count  founded  upon  the  66th  section ;  but 
it  is  insisted  that  all  the  counts  founded  upon  the  4th  section  of  the 
act  of  1830,  and  the  14th  of  the  act  of  1832,  are  substantially  defec- 
tive for  their  generality  and  want  of  averments  setting  forth  the 
special  circumstance  of  the  examination  and  detection  of  the  fraud 
under  the  authority  of  the  collectors.  Whether  this  be  so  or  not,  it  is 
unimportant  to  determine  in  this  case,  as  it  was  held,  at  an  early  day, 
in  this  court,  that  one  good  count  was  sufficient  to  uphold  a  general 
verdict  and  judgment  upon  all  the  counts,  though  some  of  them 
might  be  bad,  the  information  being  regarded  in  the  nature  of  a 
criminal  proceeding.  Locke  r.  The  United  States,  7  Cranch,  339 ; 
1  Johns.  320 ;  Doug.  730 ;  8  Bac.  Abr.  114. 

The  same  must  have  been  virtually  held  in  the  cases  of  Wood  v. 
The  United  States,  already  referred  to,  and  Taylor  and  others  v. 
the  sacae,  3  How.  197. 

We  will  merely  add,  as  to  the  sufficiency  of  the  counts  upon  the 
4th  section  of  the  act  of  1830,  and  14th  section  of  1832,  that,  by  the 
%th  section  of  the  act  of  1799,  the  collector  was  authorized,  in  case 
lie  suspected  fraud  in  the  invoice  prices,  to  seize  the  goods  and  detain 
them  for  examination  as  fully  as  is  provided  for  in  the  two  sections 
voi^.  XVI.  9 


98  SUPREME    COURT   OF   THE    UNITED    STATES. 


Buckley  v.  United  States.    4  H. 


of  the  acts  of  1830  and  1832.  There  is  no  substantial  difference,  in 
this  respect,  except  that  the  latter  makes  it  the  duty  of  the  collectors 
in  all  cases,  to  direct  an  examination  before  the  goods  are 
[  •  251  ]  allowed  to  pass  through  the  custom-house,  whereas  *  the 
66th  section  left  it  as  matter  of  discretion,  depending  upon 
suspicion  of  fraud  in  the  invoices. 

Upon  the  whole,  Ve  are  satisfied  that  the  judgment  of  the  circuit 
court,  affirming  that  of  the  district  court,  is  legal,  upon  all  the 
grounds  which  have  been  urged  against  it,  and  should  be  affirmed. 

17H.86;  8Wal.  114. 


James  Buckley,  Claimant  of  three  Bales  and  eight  Cases  of  Cloth, 

Plaintiff  in  Error,  v.  The  United  States, 

4  H.  251. 

On  trial  of  an  information  for  a  forfeiture  of  goods,  on  account  of  a  fraudulent  nndenraloa- 
tion,  t)ie  United  States  may  give  in  evidence  the  return  of  the  Appraisements,  made  by 
the  official  appraisers,  and  by  the  merchant  appraisers  on  an  appeal  taken  bj  the  claim- 
ant, and  may  ask  experienced  persons  what,  in  their  judgment,  the  goods  in  question  most 
have  cost,  and  may  introduce  invoices  of  other  importations  made  by  the  same  claimant,  and 
may  show  that  the  prices,  at  which  his  agent  had  sold  other  goods  for  him,  exceeded  the 
invoice  prices  more  than  one  hundred  and  twenty  per  centum. 

The  court  and  not  the  jury  determines  whether  probable  cause  for  the  prosecution  has  been 
shown  under  the  71st  section  of  the  collection  act  of  1799,  (1  Stats,  at  Large,  678,)  and 
in  this  particular  Taylor  v.  The  United  States,  3  How.  211,  is  affirmed. 

The  language  of  the  court  in  Wood  v.  The  United  States,  16  Pet.  342,  which  makes  it 
necessary  that  the  information  should  show  that  the  fraudulent  undervaluation  was  detected 
by  an  appraisement  directed  by  the  collector,  is  not  correct,  and  such  averments  are  not 
necessary. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  in  an  information  for  the  forfeiture  of  goods 
on  account  of  the  fraudulent  undervaluation  thereof  in  the  invoice. 

[  •  258  ]       *  Wayne,  J.,  delivered  the  opinion  of  the  court. 

Nine  exceptions  were  taken  upon  the  trial  of  this  cause, 
to  the  admissibility  of  the  testimony  which  was  offered  on  the  part 
of  the  United  States. 

The  first,  second,  third,  fourth,  and  fifth,  are  objections  to  the  in- 
troduction of  the  appraisements  which  were  made  of  the  goods 
entered  by  the  claimant,  to  the  introduction  of  the  persons  who  made 
them,  to  the  affidavits  of  Boss  and  Lewis,  the  appraisers  upon  tho 
claimant's  appeal  from  the  official  valuation,  and  to  the  admissibility 
of  an  experienced  judge  and  importer  of  goods,  who  was  put  upoo. 
the  stand  to  prove  the  value  of  the  goods  in  the  English  market,  a.t; 
the  date  of  the  invoice,  upon  which  they  were  entered     The  objeo-. 
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tion  ia  each  instance  is,  that  the  appraisements  had  not  been  made 
in  the  presence  of  the  jury.     The  goods  were  subject  to  ad  valorem 
rates  of  duty.     The  collector,  having  cause  to  suspect  that  they 
were  invoiced  below  their  true  value  or  actual  cost,  with  an  intent 
to  evade  or  defraud  the  revenue,  directed  them  to  be  appraised  by 
the  official  appraisers.     From  their  valuation,  the  claimant  appealed. 
Ross  and  Lewis  acted  as  appraisers  upon  the  appeal,  and  made  their 
estimate  of  the  value  or  cost  of  the  goods.     The  originals  of  both 
appraisements  were  returned  to  the  custom-house.     It  is  not  denied, 
that  they  were  made  according  to  the  provisions  of  the  acts  of  con- 
gress.    They  were  so  made.     From  the  character  of  those  papers, 
we   think  they  were   admissible.     They  are  documents   or  public 
writings,  not  judicial.     As  such,  they  may  be  used  as  evidence,  sub- 
ject to  the  rules  applicable  to  the  admissibility  of  such  writings  as 
evidence.     The  originals  or  examined  copies  were  admissible,  as  is 
the  'case  wherever  the  original  is   of   a  public   nature.     They  are 
within  the  reach  of  either  party  in  a  cause ;  either  for  inspection  or 
for  copies,  when  a  copy  is  wanted  to  be  used  as  evidence,     "We  need 
not  enumerate  the  classes  of  such  writings,  or  the  particular  kinds 
of  them  which,  firom  analogy,  have  been  adjudicated  to  be  such,  as 
both  may  be  found  in  any  of  the  elementary  treatises  upon  evidence. 
There  is  authority  for  so  classing  these  appraisements.     It  has  been 
decided  that  a  copy  of  an  official  document,  containing  an  account 
of  the  cargo  of  a  ship,  made  in  pursuance  of  an  act  of  parliament 
by  an  officer  of  the  customs,  and  lodged  there  as  an  official  docn- 
ment,  should  be  admitted  as  proof  that  the  property  mentioned  in  it 
was  put  on  board  of  a  vessel.     So,  also,  the  copy  of  an  official  docu- 
ment containing  the  names,  capacities,  and  descriptions  of  passen- 
gers on  board  a  vessel,  made  in  pursuance  of  an  act  of 
parliam.ent,  has  been  received  as  *  proof  of   such  persons  [  *  259  ] 
being  on  board.     Richardson  v.  M ellish,  1  Ryan  &  Moody, 
6S ;  2  Bing.  229. 

In  this  instance,  the  counsel  for  the  United  States  offered  the  orig- 
inals of  the  appraisements,  at  the  same  time  introducing  the  persons 
by  -whom  they  were  made,  as  witnesses  to  authenticate  them.  They 
were  not  offered  as  conclusive  of  the  cost  or  value  of  the  goods,  or  as 
conclusive  that  an  attempt  had  been  made  to  enter  them  with  an  in- 
tent to  evade  or  defraud  the  revenue.  They  might,  with  other  evi- 
dence, conduce  to  establish  those  facts,  and  there  is  no  doubt  they 
were  in  part  used  for  such  a  purpose  in  this  case.  But  the  primary 
object  inras  to  show  from  them,  with  other  testimony,  that  there  was 
probable  cause  for  the  seizure,  that  a  course  had  been  taken  by  the 
ouHeotnir  which  the  law  permitted,  and  that  every  thing  had  been  done 
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to  give  to  the  claimant  the  opportunity  of  establishing  the  fairness 
of  his  suspected  entry.  What  we  have  said  of  the  character  of  the 
appraisements  is  equally  applicable  to  the  objection  to  the  admissi- 
bility of  the  affidavits  of  Bx)S3  and  Lewis,  by  whom  the  goods  were 
appraised  upon  the  appeal.  There  is  no  force,  then,  in  the  objection, 
that  the  appraisements  were  not  made  in  the  presence  of  the  jury. 
We  have  thus  disposed  of  the  first  five  exceptions  to  the  admissibility 
of  the  evidence,  for  we  do  not  understand  that  any  objection  was 
made  to  Stewart  and  Huntingdon  as  witnesses  to  prove,  from  their 
knowledge  of  the  value  of  goods,  what  was  the  value  of  the  goods  in 
question,  but  that  they  were  objected  to,  as  it  is  expressed  in  the  ex- 
ception, because  the  appraisements  made  by  them  were  not  made  in 
the  presence  of  the  jury.  As  experienced  judges  of  goods  and  of 
their  value,  they  were  certainly  good  witnesses  to  testify  what  in  their 
belief  was  the  value  of  the  goods  in  the  English  market,  at  the  date 
of  the  invoice  upon  which  they  were  entered.  The  sixth,  seventh, 
and  eighth  exceptions  were  objections  to  the  admissibility  as  evidence 
of  other  invoices  of  other  importations  made  by  the  claimant,  to  show 
fraud  in  this  case.  Such  invoices  for  the  same  purpose  were  decided 
by  the  court  in  Wood's  case,  16  Pet  369,  360,  to  be  admissible.  It 
is  not  necessary  to  repeat  what  was  then  said  upon  the  subject  The 
ninth  exception  is  an  objection  to  the  introduction  of  any  evidence  to 
show  that  the  factors  of  the  claimant  had  sold  goods  for  him  at  more 
than  120  per  cent  above  the  invoice  prices.  We  know  that  the 
prices  of  commodities  fluctuate  from  many  causes,  and  that  enhanced 
prices  can  of  themselves  be  no  proof  of  unfair  dealing,  or  of  an  entry 
having  been  made  at  the  custom-house  upon  an  undervalued  invoice. 
But  if ,  in  a  particular  business,  testimony  can  be  found  to  establish 
that  an  importer  has  received  prices  extravagantly  above  invoice 
prices,  such  as  others  engaged  in  the  same  trade,  at  the  same  time, 
declare  could  not  have  been  made  in  the  state  of  the  market  during 

the  time,  a  strong  presumption  arises  that  unfair  means 
[  *  260  ]  have  been  used  *  to  produce  effects  contrary  to  the  usual 

results  of  contemporary  trade.  Such  a  fact  may  well,  then, 
be  considered  as  good  evidence,  when  the  issue  in  a  case  is  fraud  or 
no  fraud  in  the  importation  of  goods. 

The  exceptions  taken  to  the  evidence  having  been  disposed  of,  w^e 
proceed  to  examine  such  as  were  taken  to  the  charge  of  the  court. 
The  first,  that  the  court  had  undertaken  to  determine  from  the  evi- 
dence that  there  was  probable  cause  for  the  seizure,  without  submit- 
ting it  to  the  jury,  was  abandoned  in  the  argument  This  court  had 
ruled  in  Taylor  v.  The  United  States,  3  How.  211,  that  the  judge, 
and  not  the  jury,  was  to  determine  whether  there  was  probable  cause. 
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80  as  to  throw  on  the  claimant  the  orms  probcmdi  to  establish  the 
fairness  of  the  importation. 

The  second  exception  is  an  objection  to  so  much  of  the  charge  of 
the  conrt  as  instructed  the  jury  that,  under  the.  present  information, 
they  were  not  restricted  in  their  condemnation  to  such  goods  as  they 
should  find  had  been  undervalued,  but  that  they  might  find  either  the 
whole  package  or  the  invoice  forfeited,  though  it'  contained  other 
goods  correctly  valued,  if  they  were  of  the  opinion  that  such  package 
or  invoice  had  been  made  up  with  intent  to  defraud  the  revenue  of 
the  United  States. 

The  information  contained  four  counts.  The  first,  upon  the  66th 
section  of  the  act  of  1799,  to  which  the  exception  does  not  apply. 
The  second  and  third  counts  were  framed  upon  the  4th  section  of 
the  act  of  1830,^  c  147 ;  and  the  fourth  upon  the  14th  section  of  the 
act  of  1832,2  ^  227.  The  objection  is  not  meant  to  deny  the  liability 
of  the  goods  to  forfeiture  in  a  case  made  out  under  either  of  those 
acts,  firom  any  conflict  between  them,  or  firom  either  being  a  repeal 
of  the  other  in  any  particular,  so  as  to  exempt  the  goods  from  con- 
demnation. But  the  exception  is  confined  to  the  insufficiency  of  the 
averments  in  the  second,  third,  and  fourth  counts  to  enforce  a  forfeit- 
ure. The  language  of  the  counsel  in  argument  was,  that  the  second, 
third,  and  fourth  counts  of  the  information  are  defective  on  account 
of  the  uncertainty  and  generality  of  the  averments  in  each  and  every 
of  them,  and  that  the  judgment  ought,  therefore,  to  be  reversed.  The 
uncertainty  complained  of  is,  that  there  is  not  in  either  of  the  three 
counts  an  averment  of  the  special  circumstances  of  the  examination 
of  the  goods  and  detection  of  the  fraud,  under  the  authority  of  the 
coUector.  In  support  of  the  objection,  the  counsel  relied  chiefly  upon 
Uus  court  having  said  in  Wood's  case,  16  Pet.  342,  that  such  an  aver- 
ment was  necessary  to  enforce  a  forfeiture  under  the  4th  or  14th 
sections  of  the  acts  of  1830  and  1832.  Pressed  as  it  was  with  other 
arguments  in  support  of  the  position,  the  preparation  of  this  opinion 
has  been  delayed,  with  the  view  of  giving  to  the  objection  the  most 
deliberate  examination.  Having  made  it,  by  a  close  scrutiny  of  aU 
the  acts  of  congress  which  have  been  passed  to  prevent  frauds  upon 
the  revenue ;  by  a  comparison  of  what  has  been  the  practice 
in  our  own  courts,  *  upon  informations  of  a  like  character  [  *  261  ] 
under  those  acts,  and  of  what  have  been,  both  in  England 
and  in  our  own  country,  declared  to  be  essential  allegations  in  in- 
formations for  oflences  against  the  revenue  arising  firom  foreign  trade, 
we  have  concluded  that  the  language  in  Wood's  case  is  stronger  than 

1  4  Stats,  at  I.Arge,  410.  ^  lb.  598. 

9* 
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it  should  have  been.  It  was  used  argumentatively  to  show  that  the 
66th  section  of  the  act  of  1799  had  not  been  repealed  by  the  4th  and 
14th  sections  of  the  acts  of  1830  and  1832 ;  and  it  was  assumed  in 
the  argument,  that  certain  allegations  were  proper  in  a  count  under 
the  last  two  sections,  which  were  not  necessary  and  would  not  be 
suitable  in  a  count  under  the  66th  section.  In  that  section,  goods 
not  invoiced  according  to  the  actual  cost  thereof  at  the  place  of  ex- 
portation, with  design  to  evade  the  duties,  are  subject  to  forfeiture. 
They  are  so,  whether  the  undervaluation  shall  be  discovered  after 
they  have  been  entered  and  passed  from  the  custom-house,  or  whether 
there  has  or  has  not  been  an  examination  of  them.  But  then,  under 
that  section,  only  such  of  the  goods  not  invoiced  according  to  actual 
cost,  without  any  reference  to  the  contents  of  the  package  in  which 
they  may  be,  or  to  the  entire  invoice  of  which  they  may  form  a  part, 
are  subject  to  forfeiture.  It  is  neither  necessary  nor  proper,  then,  as 
was  said  in  Wood's  case,  in  a  count  under  that  section,  to  allege  the  cir- 
cumstances which  led  to  the  detection  of  the  fraud.  But  it  is  said  that 
previous  examination  and  a  consequent  appraisement  must  be  made 
under  the  4th  section  of  the  act  of  1830,  and  under  the  14th  section 
of  the  act  of  1832,  in  the  manner  directed  in  the  former ;  and  there- 
fore it  is  necessary,  in  a  count  under  either  of  them,  to  aver  that  both 
were  done.  That,  however,  is  only  one  of  the  ways  which  the  col- 
lector may  pursue,  under  existing  laws,  for  the  purpose  of  securing 
the  payment  of  lawful  duties,  by  detecting  intended  frauds  upon  the 
revenue.  The  object  of  an  examination  by  packages,  under  the  4th 
section  of  the  act  of  1830,  is  for  the  purpose  of  ascertaining  whether 
or  not  either  of  the  causes  mentioned  in  it  exist  to  make  it  the  duty 
of  the  collector  to  have  all  the  goods  in  the  same  entry  inspected  and 
appraised,  but  he  is  not  confined  to  one  package  out  of  every  invoice, 
or  to  one  out  of  every  twenty  packages  of  each  invoice.  He  may 
examine  a  "  greater  number "  of  packages  should  he  deem  it  neces- 
sary, extending  the  examination  to  every  package  in  the  invoice.  If^ 
before  that  course  has  been  taken,  the  collector  suspects  the  entry  to 
be  fraudulent  as  a  whole,  or  any  package  of  it  to  be  falsely  charged, 
he  can,  without  any  designation  of  particular  packages,  have  all  the 
goods  inspected  and  appraised.  Or,  in  making  an  appraisement  un- 
der the  7th  and  8th  sections  of  the  act  of  1832,  c  227,  he  may  direct  it 
to  be  done  with  reference  to  the  detection  of  an  apprehended  fraud  of 
any  kind  whatever,  as  well  as  to  those  particulars  mentioned  in  the 

4th  and  14th  sections  of  the  acts  of  1830  and  1832,  which, 
[  •  262  ]  when  discovered  and  proved  to  the  satisfaction  *of  a  jury, 

attaches  a  forfeiture  either  to  a  package  of  an  entry,  or  to 
the  entire  invoice.      The  4th  and  14th  sections  direct  the  collector 
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how  he  is  to  act  in  one  way  to  detect  frauds  upon  the  revenue.  But 
one  mode  of  prevention,  without  restrictive  termSy  limiting  an  exami- 
nation and  appraisement  of  goods  to  that  mode,  does  not  imply  that 
other  lawful  means  shall  not  be  used  to  produce  the  same  result  If 
the  frauds,  for  which  the  4th  and  14th  sections  declare  there  shall  be 
a  forfeiture,  shall  be  discovered,  in  any  way  of  making  an  appraise- 
ment differing  from  the  manner  of  examining  goods  under  the  4th 
section  of  the  act  of  1830,  no  one  can  be  found  to  say  that  the  for- 
feiture would  not  attach,  without  any  reference  to  the  means  by 
which  the  fraud  was  discovered.  It  follows,  then,  that  the  mode  of 
making  an  exandnation  is  not  confined  to  that  mentioned  in  the  4th 
sectioii  of  the  act  of  1830,  and  that  the  averment  of  it  is  not  essential 
in  a  count  under  either  of  the  sections  of  the  law  upon  which  the 
IN!e8ent  information  was  framed.  Without  such  an  averment,  a  count 
under  the  4th  section  of  the  act  of  1830,  and  14th  section  of  the  act 
of  1832,  stating  time  and  place,  and  such  circumstances  or  particulars 
of  those  sections  that  a  correction  or  acquittal  might  be  given  in  evi- 
dence to  prevent  another  information  for  the  same  oSence,  would  be 
sufficient  to  prevent  the  judgment  from  being  arrested  upon  a  motion 
f<»  that  purpose.  We  think  there  was  no  error  in  the  court  having 
instructed  the  jury  that,  under  the  information  in  this  case,  they  were 
not  restricted  in  the  condemnation  of  the  goods  to  any  entered  goods 
which  they  found  undervalued,  but  that  they  might  find  either  the 
whole  package  or  the  invoice  forfeited,  though  containing  other  goods 
correctly  valued,  if  they  should  find  that  such  package  or  invoice 
had  been  made  up  with  intent  to  defraud  the  revenue  of  the  United 
States. 
The  judgment  in  the  court  below  is  affirmed. 

17H.86;  SWaLlli. 


Michael  Musson  and  George  O.  Hall,  surviving  Partners  of 
William  Noll,  Plaintiffs,  v.  William  A.  Lake. 

4  H.  262. 

A  notary  most  present  the  bill  to  the  acceptor,  when  he  demands  payment  thereof,  and  a 
protest,  which  states  only  that  payment  was  demanded,  is  not  admissible  in  evidence  to 
prore  presentment  of  the  bill. 

Tkis  mle  of  the  law  merchant  exists  in  Louisiana. 

The  acceptor  residing  in  Lonisiana,  and  the  indorser  in  Mississippi,  the  contract  of  the  latter 
is  to  be  governed  by  the  law  of  Mississippi ;  and  as  that  requires  presentment  of  the  bill 
to  diarge  an  indorser,  the  indorser  in  thia  case  is  not  liable  without  presentment,  even  if 
Ibe  law  of  Louisiana  dispensed  with  it. 

The  case  is  stated  in  the  opinion  of  the  court 
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Bofionj  for  the  plaintiffi. 

Mason,  (attorney-general,)  contrd. 

[  *273  ]       •  JVTKiNLEY,  J.,  delivered  the  opinion  of  the  conri 

The  plaintiffs  brought  an  action  of  assumpsit^  in  the  cir- 
cuit court  of  the  United  States  for  the  southern  district  of  Mississippi, 
against  the  defendant,  as  indorser  of  a  bill  of  exchange,  drawn  at 
Vicksburg,  in  said  State,  by  Steele,  Jenkins,  and  Co.,  for  $6,133, 
payable  twelve  months  after  the  first  day  of  February,  1837,  to  R. 
H.  and  J.  H.  Crump ;  and  addressed  to  Kirkman,  Bosser,  and  Co.,  at 
New  Orleans,  and  by  them  afterwards  accepted,  and  indorsed  by  the 
payees  and  the  defendant. 

On  the  trial  of  the  cause,  the  plaintiffs  offered  to  read  as  evidence 
to  the  jury  a  protest  of  the  bill  of  exchange,  to  the  reading  of  which 
the  defendant  objected;  because  it  did  not  appear  in  the 
[  •  274  ]  •  protest  that  the  notary  had  presented  the  bill  to  the  accep- 
tors, or  either  of  them,  when  he  demanded  payment  thereof. 
And  upon  the  question,  whether  the  protest  ought  to  be  read  to  the 
jury  as  evidence  of  a  presentment  of  the  bill  to  the  acceptors  for 
payment,  or  as  evidence  of  the  dishonor  of  the  bill,  the  judges  were 
opposed  in  opinion.  Which  division  of  opinion  they  ordered  to  be 
certified  to  this  court ;  and  upon  that  certificate  the  question  is  now 
before  us  for  determination. 

The  indorser  of  a  bill  of  exchange,  whether  payable  after  date  or 
after  sight,  undertakes  that  the  drawee  will  pay  it,  if  the  holder  pre- 
sent it  to  him  at  maturity  and  demand  payment ;  and  if  he  refuse  to 
pay  it,  and  the  holder  cause  it  to  be  protested,  and  due  notice  to  be 
given  to  the  indorser,  then  he  promises  to  pay  it  All  these  condi- 
tions enter  into  and  make  part  of  the  contract  between  these  parties 
to  a  foreign  biU  of  exchange  ;  and  the  law  imposes  the  performance 
of  them  upon  the  holder,  as  conditions  precedent  to  the  liability  of 
the  indorser  of  the  bill.  A  presentment  to  and  demand  of  payment 
must  be  made  of  the  acceptor  personally,  at  his  place  of  business  or 
his  dwelling.  Story  on  Bills,  §  325.  Bankruptcy,  insolvency,  or 
even  the  death  of  the  acceptor  will  not  excuse  the  neglect  to  make 
due  presentment ;  and  in  the  latter  case  it  should  be  made  to  the 
personal  representatives  of  the  deceased.  Chitty  on  Bills,  7th  Loa- 
don  ed.  246,  247 ;  Story  on  Bills,  360 ;  6  Taunt  30 ;  12  Wend. 
439 ;  2  Douglass,  515 ;  Warrington  v.  Furbor,  8  East,  245 ;  Esdaile 
V.  Sowerby,  11  East,  117 ;  14  East,  500. 

The  reasons  why  presentment  should  be  made  to  the  drawee  are, 
first,  that  he  may  judge  of  the  genuineness  of  the  bill;   secondly,  of 
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the  right  of  the  holder  to  receive  the  contents ;  and  thirdly,  that  he 
may  obtain  immediate  possession  of  the  bill  upon  paying  the  amount. 
And  the  acceptor  has  a  right  to  see  that  the  person  demanding  pay* 
meat  has  a  right  to  receive  it,  before  he  is  bound  to  answer  whether 
he  will  pay  it  or  not ;  for,  notwithstanding  his  acceptance,  it  may 
have  passed  into  other  hands  before  its  maturity.  And  he,  as  well 
as  the  drawee,  has  a  right  to  the  possession  of  the  bill,  upon  paying 
it,  to  be  used  as  a  voucher  in  the  settlement  of  accounts  with  the 
drawer.  Story  on  Bills,  §  361 ;  Hansard  v.  Robinson,  7  Barn.  & 
Cressw.  90. 

Mr.  Justice  Story  has  given  the  form  of  a  protest  now  in  use  in 
England,  in  his  treatise  on  bills  of  exchange,  by  which  it  will  be  seen 
Itat  the  words  ''  did  exhibit  s€dd  bill "  are  used,  and  a  blank  is  left  to 
be  fiUed  up  with  '^  the  presentment,  and  to  whom  made,  and  the  rea- 
son, if  assigned,  for  non-payment."  Story  on  Bills,  302,  note.  This, 
with  the  authorities  already  referred  to,  shows  that  the  protest  should 
set  forth  the  presentment  of  the  bill,  the  demand  of  payment,  and 
the  answer  of  the  drawee  or  acceptor.  The  holder  of  the 
bill  is  the  proper  person  to  make  the  presentment  *  of  it  for  [  *  275  ] 
payment  or  acceptance.  Story  on  Bills,  §  360.  But  the  law 
makes  the  notary  his  agent  for  the  purpose  of  presenting  the  bill,  and 
doing  whatever  the  holder  is  bound  to  do  to  fix  the  liability  of  the 
indorser.  Every  thing,  therefore,  that  he  does  in  the  performance  of 
this  duty  must  appear  distinctly  in  his  protest.  He  is  the  officer  of 
a  foreign  government ;  the  proceeding  is  ex  parte;  and  the  evidence 
contained  in  the  protest  is  credited  in  all  foreign  courts.  Chitty  on 
Bills,  216 ;  Rogers  v.  Stephens,  2  T.  R.  713 ;  Brough  v.  Parkings,  2 
Ld.  Raym.  993 ;  Oir  v.  Maginnis,  7  East,  359 ;  Cbesmer  v.  Noyes,  4 
Camp.  129.  The  evidence  contained  in  the  protest  must,  therefore, 
stand  or  fall  upon  its  own  merits.  It  rests  upon  the  same  footing 
with  parol  evidence ;  and  if  it  fails  to  make  full  proof  of  due  dili- 
gence on  the  part  of  the  plaintiff,  it  must  be  rejected. 

But  the  counsel  for  the  plaintiffs  insists,  that  the  statute  of  Louisi- 
ana, and  the  interpretation  given  to  it  by  the  supreme  court  of  that 
State  in  the  case  of  Nott's  Executor  v.  Beard,  16  Louisiana,  308, 
have  so  changed  the  law  merchant,  as  to  render  unnecessary  the  pre- 
sentment of  a  foreign  bill  for  payment.  After  a  careful  examination 
of  the  opinion  of  the  court  in  that  case,  we  are  unable  to  perceive 
any  intention  manifested  to  depart  from  the  settled  usages  of  the  law 
merchant;  but,  on  the  contrary,  they  attempt  by  argument  and 
amhority  to  bring  the  case  within  that  law.  The  question  before 
that  court  was  the  identical  question  now  before  us.  The  protest 
was  objected  to  because  it  did  not  show  that  the  hiU  had  been  pre- 
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sented  by  the  notary  to  the  acceptors  for  payment.  To  this  objection, 
that  court  said  it  might  perhaps  have  been  more  specific,  if,  in  the 
protest,  it  had  been  stated  that  the  bill  was  presented,  and  payment 
thereof  demanded.  And  they  admit  the  law  is  well  settled,  that, 
before  the  holder  of  an  accepted  bill  can  call  on  the  drawer  for  pay- 
ment, he  must  make  a  presentment  for,  or  demand  of  payment,  and 
give  notice  of  the  refusaL  Here,  then,  is  a  definite  proposition, 
asserting  that  a  presentment  for  payment  and  a  demand  of  payment 
are  convertible  terms,  and  that  the  proof  of  either  would  be  sufficient. 

To  support  this  proposition,  they  refer  to  Chitty  on  Bills,  and  Bay- 
ley  on  Bills,  and  the  annotators  on  them.  And  as  further  proof  and 
illustration,  and  to  show  that  demand  of  payment  should  be  preferred 
to  presentment  for  payment,  they  refer  to  the  statute  of  Louisiana, 
passed  in  1827,  in  which  they  say  the  word  demand  is  used  in  it,  and 
that  the  word  presentment  is  not ;  and  they  refer  to  the  statute,  also, 
to  show  that  notaries  were  vested  with  certain  powers  by  it,  which 
gave  authority  to  their  acts ;  and  that  they  being  public  officers,  the 
presumption  of  law  is,  that  they  do  their  duty ;  and  therefore,  if  the 
protest  were  defective,  and  liable  to  the  objection  urged 
[  •276  ]  against  it,  this  presumption  of  law  would  cover  •all  such 
defects.  This  is  substituting  presumption  for  proof,  in  vio- 
lation of  all  the  rules  of  evidence. 

With  all  due  respect  for  that  distinguished  tribunal,  we  are  con- 
strained to  dissent  from  the  general  proposition  they  have  laid  down 
on  the  subject  of  denmnd  and  presentment,  and  from  all  their  reason- 
ing in  support  of  it.  Due  diligence  is  a  question  of  law ;  and  we 
think  we  have  shown,  by  abundant  authority,  that  the  holder  of  an 
accepted  bill,  to  fix  the  liability  of  the  drawer  or  indorser,  must  pre- 
sent it  to  the  acceptor  and  demand  payment  thereof!  It  may  be  well 
here  to  repeat  what  Lord  Tenterden,  C.  J.,  said  on  this  subject,  in 
delivering  the  judgment  of  the  court  of  king's  bench,  in  the  case  of 
Hansard  v.  Robinson,  before  referred  to.  He  said :  "  The  general 
rule  of  the  English  law  does  not  allow  a  suit  by  the  assignee  of  a 
chose  in  action.  The  custom  of  merchants,  considered  as  part  of  the 
law,  furnishes  in  this  case  an  exception  to  the  general  rule.  What, 
then,  is  the  custom  in  this  respect  ?  It  is,  that  the  holder  of  the  bill 
shall  present  the  instrument,  at  its  maturity,  to  the  acceptor,  demand 
payment  of  its  amount,  and,  upon  receipt  of  the  money,  deliver  up 
the  bill.  Tbe  acceptor  paying  the  bill  has  a  right  to  the  possession 
of  the  instrument  for  his  own  security,  and  as  his  voucher  and  dis- 
charge pro  tanto^  in  his  account  with  the  drawer.  K,  upon  an  offer  of 
payment,  the  holder  should  refuse  to  deliver  up  tlie  bill,  can  it  be 
douuted  that  the  acceptor  might  retract  his  ofier,  or  retain  his 
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money  ?  "  This  extract,  we  think,  furnishes  a  full  answer  to  all  that 
nas  been  said  by  the  supreme  court  of  Louisiana  to  prove  that  it  is 
not  necessary  to  present  the  bill  to  the  acceptor  for  payment ;  and 
to  the  presumption  of  law  relied  on  to  cure  the  defects  in  the  protest. 

But  to  show,  that,  by  the  statute  of  Louisiana,  the  presentment  of 
a  bill  to  the  acceptor  for  payment  is  not  dispensed  with,  and  that  the 
presentment  is,  by  a  fair  construction  of  the  act,  as  much  within  its 
true  intent  and  meaning  as  the  demand,  we  proceed  to  examine  its 
prbvii^ions.  The  principal  object  of  the  legislature  in  passing  this 
statute  seems  to  have  been,  to  give  authority  to  notaries  to  give  no- 
tices, in  all  cases  of  protested  biUs  and  promissory  notes ;  and  to  make 
their  certificates  evidence  of  such  notices.  And,  therefore,  all  that  is 
said  on  the  subject  of  the  demand  and  the  manner  of  making  it,  and 
the  other  circumstances  attending  it,  was  not  intended  as  a  new 
enactment  on  these  subjects,  but  as  inducement  to  the  powers  con- 
ferred on  the  notary,  which  was  the  principal  object  of  the  statute,  as 
will  appear,  we  think,  by  reading  it.  That  part  of  it  which  relates  to 
this  subject  is  in  these  words :  '<  That  all  notaries,  and  persons  act- 
ing as  such,  are  authorized,  in  their  protests  of  bUls  of  exchange, 
promissory  notes,  and  orders  for  the  payment  of  money,  to  make 
mention  of  the  demand  made  upon  the  drawee,  acceptor, 
or  person  on  whom  such  *  order  or  bill  of  exchange  is  drawn  [  *  277  ] 
or  ^ven,  and  of  the  manner  and  circumstances  of  such  de- 
mand ;  and  by  certificate,  added  to  such  protest,  to  state  the  manner 
in  vrhich  any  notices  of  protest  to  drawers,  indorsers,  or  other  per- 
sons interested  were  served  or  forwarded ;  and  whenever  they  shall 
have  so  done,  a  certified  copy  of  such  protest  and  certificate  shaU  be 
evidence  of  all  the  notices  therein  stated." 

It  seems  to  have  been  taken  for  granted  by  the  legislature,  that  the 
notaries  knew  how  to  make  out  a  protest,  and  therefore  they  did  not 
prescribe  the  form,  but  gave  the  substance  of  it,  to  which  the  notary 
was  required  to  add  a  certificate  of  the  manner  in  which  he  had 
given  notices,  and  when  done,  according  to  the  statute,  a  certified 
copy  of  the  protest  and  certificate  should  be  evidence,  not  of  the  de- 
mand and  manner  and  circumstances  of  the  demand,  but  of  the 
notice  only.  This  shows  that  the  intention  of  the  legislature,  in  pass- 
ing this  part  of  the  statute,  was  merely  to  authorize  the  notaries  to 
give  notices,  and  to  make  the  copy  of  the  protest,  and  the  certificate 
added  to  it,  evidence  of  notice  in  the  courts  of  Louisiana.  But  in- 
de[>endent  of  this  view  of  the  subject,  we  think  the  language  em- 
ployed in  this  statute  includes  the  presentment  of  the  biU  for  payment, 
and  for  all  other  purposes,  as  fully  as  it  does  the  demand  of  payment 
In  giving  construction  to  the  act,  the  phrase,  "  and  of  the  manner  and 
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circumstances  of  such  demand,"  cannbt  be  rejected,  but  must  receive 
a  fair  interpretation.  When  taken  in  connection  with  other  parts  of 
the  statute,  what  do  these  words  mean  ?  The  manner  of  making  a 
demand  of  payment,  we  have  seen,  is  by  presenting  the  bill  to  the 
drawee  or  acceptor ;  and  so  important  is  this  part  of  the  proceeding, 
that  the  omission  to  present  the  bill  to  the  acceptor  will  justify  his 
refusal  to  pay  it,  although  payment  be  demanded.  The  legislature 
cannot  be  presumed  to  have  intended  to  make  so  important  a  change 
in  the  law  merchant  as  that  ascribed  to  them  by  the  counsel  for  the 
plaintiffs,  without  at  the  same  time  providing  some  other  mode  of 
obtaining  the  acceptance  and  payment  of  bills  of  exchange,  and  of 
holding  drawers  and  indorsers  to  their  liabilities.  It  is  but  reason- 
able,  therefore,  to  give  to  the  phrase  before  referred  to  such  construc- 
tion, if  practicable,  as  will  leave  the  law  merchant  as  it  stood  before 
the  passage  of  the  statute,  and  carry  into  effect  the  main  intention 
of  the  legislature.  This,  we  think,  may  fairly  be  done  without  doing 
any  violence  to  the  intention*  or  the  language  of  the  statute. 

The  manner  of  the  demand  must,  therefore,  mean  the  presentment 
of  the  bill  for  either  acceptance  or  payment ;  and  the  circumstances 
of  the  demand,  we  think,  means  the  place  where  the  presentment 
and  demand  is  made,  and  the  person  to  whom  or  of  whom  it  is  made, 
and  the  answer  made  by  such  person.     It  is  very  clear,  that 
[  •  278  ]  bills  payable  at  sight,  and  after  sight,  are  within  the  •mean- 
ing of  the  statute ;  because  it  provides  for  a  demand  of  pay- 
ment of  the  acceptor  of  a  bill.     Now,  how  can  there  be  an  acceptor 
of  a  bill,  without  a  presentment  for  acceptance  ?     Until  the  bill  be- 
come due,  payment  cannot  be  demanded  of  the  drawee.    This  shows, 
that  without  the  word  presentment  and  the  word  demand  also,  the 
plain  meaning  of  the  statute  could  not  be  carried  into  effect.     A  bill, 
payable  at  a  fixed  period  after  its  date,  need  not  be  presented  for  ac- 
ceptance ;  it  is  sufficient  to  present  it  and  demand  payment  when  it 
arrives  at  maturity;  but  a  bill  payable  at  sight,  or  after  sight,  can 
never  become  due  until  after  it  has  been  accepted.    How  is  the  holder 
or  the  notary  to  obtain  the  acceptance  of  such  a  bill,  under  the  decis^ 
ion  of  the  supreme  court  of  Louisiana  ?     Will  it  be  sufficient  to 
demand  payment  of  the  bill  ?     That  would  be  a  nugatory  act,  be- 
cause it  is  not  due;  then  it  must  be  admitted,  that,  by  fair  and 
necessary  construction,  the  word  presentment  is  within  the  plain 
meaning  and  intention  of  the  statute,  and  that  the  bill  may  be  pre- 
sented for   acceptance   or  for  payment,  and  therefore  neither  the 
statute  nor  the  decision   of  the  supreme  court  of  Louisiana   ha^ 
changed  the  law  merchant  in  any  of  these  respects. 

There  is,  however,  another  question,  entirely  independent  of  tho 
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atatate  and  the  decision  of  the  supreme  court  of  Louisiana,  which 
may  be  decisive  of  the  case  before  this  court ;  and  that  question  is, 
Whether  the  contract  between  the  holder  and  indorser  of  the  bill  in 
controversy  is  to  be  governed  by  the  law  of  Louisiana,  where  the 
bill  was  payable,  or  by  the  law  of  Mississippi,  where  it  was  drawn 
and  indorsed.  The  place  where  the  contract  is  to  be  performed  is  to 
govern  the  liabilities  of  the  person  who  has  undertaken  to  perform  it 
The  acceptors  resided  at  New  Orleans ;  they  became  parties  to  the 
bill  by  accepting  it  there.  So  far,  therefore,  as  tiieir  liabilities  were 
concerned,  they  were  governed  by  the  law  of  Louisiana.  But  the 
drawers  and  indorsers  resided  in  Mississippi ;  the  bill  was  drawn  and 
indorsed  there  ;  and  their  liabilities,  if  any,  accrued  there.  The  un- 
dertaking of  the  defendant  was,  as  before  stated,  that  the  drawers 
should  pay  the  bill ;  and  that  if  the  holder,  after  using  due  diligence, 
Sailed  to  obtain  payment  from  them,  he  would  pay  it,  with  interest 
and  damages.  This  part  of  the  contract  was,  by  the  agreement  of 
the  parties,  to  be  performed  in  Mississippi,  where  the  suit  was 
brought,  and  is  now  depending.  The  construction  of  the  contract, 
and  the  diligence  necessary  to  be  used  by  the  plaintiffs  to  entitle 
them  to  a  recovery,  must,  therefore,  be  governed  by  the  laws  of  the 
latter  State.  Story  on  Bills,  §  366 ;  4  Pet  123 ;  3  Kent's  Comm. 
459 ;  13  Mass.  4 ;  12  Wend.  439 ;  Story  on  BiUs,  §  76 ;  4  Johns.  119 ; 
12  Johns.  142 ;  5  East,  124 ;  3  Mass.  81 ;  3  Cowen,  154 ;  1  Cowen, 
107 ;  5  Cranch,  298. 

•Whatever,  therefore,  may  have  been  the  intention  of  the  [  *  279  ] 
legislature  in  passing  the  statute,  and  of  the  supreme  court 
of  Louisiana  in  the  decision  of  the  case  referred  to,  neither  can  affect, 
in  the  slightest  degree,  the  case  before  us.  In  Mississippi,  the  custom 
of  merchants  has  been  adopted  as  part  of  the  common  law ;  and  by 
that  law^  and  their  statute  law,  this  case  must  be  governed.  We 
think,  therefore,  the  protest  offered  by  the  plaintiff,  as  evidence  to  the 
jury,  ought  not  to  have  been  received  as  evidence  of  presentment  of 
the  bill  to  the  acceptors  for  payment,  nor  as  evidence  of  the  dishonor 
of  the  bill ;  which  is  ordered  to  be  certified  to  the  circuit  court  ac- 
coidiiigly. 

IMP  Lean,  J.  I  think  the  protest  was  evidence.  The  notary  made 
demand  of  payment,  at  the  maturity  of  the  bill,  and  we  know  that 
he  had  possession  of  the  bill,  from  the  fact  of  the  protest  being  made 
on  the  same  day.  Now  as  the  notary  could  not  make  a  legal  de- 
mand in  the  absence  of  the  bill,  the  fair,  if  not  the  necessary,  mter- 
ence  is,  that  he  had  possession  of  the  biU  when  he  demanded  pay- 
ment. 

VOL.  XYI.  10 
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WooDBTTRY,  J.  I  TCgret  being  compelled  to  dissent  from  a  portion 
of  the  opuiion  of  the  majority  of  the  court  which  has  just  been  pro- 
nounced. This  I  should  be  content  to  do  without  explanation,  if  the 
grounds  for  it  did  not  appear  to  be  misunderstood.  I  do  not  ques- 
tion that  a  note  should  be  present  usually  when  payment  is  demanded ; 
Freeman  v.  Boynton,  7  Mass.  483;  17  Mass.  449;  3  Met.  495; 
and  that  a  written  protest  is  the  proper  evidence  to  show  a  present- 
ment or  demand  in  the  case  of  a  foreign  bill  of  exchange,  8  Wheat. 
333;  Burke  v.  IVfcKay,  2  How.  71.  But,  in  my  view,  a  protest 
like  this  was  competent  evidence  to  be  submitted  to  the  jury,  in 
order  that  they  might  infer  from  it  that  the  note  was  presented  when 
the  demand  was  made.  That  was  the  point  presented  by  the  divis- 
ion of  opinion  between  the  judges  in  the  court  below.  One  held  it 
was  competent  evidence  from  which  to  make  such  an  inference,  and 
the  other,  it  was  not,  and  we  are  merely  to  decide  which  was  right 

The  question  of  due  presentment  and  demand  is  a  mixed  one  of 
law  and  fact,  and  not  one  of  mere  law,  unless  all  the  facts  are  first 
conceded  or  agreed ;  United  States  v.  J.  Barker,  1  Paine's  C.  C.  R. 
156.  This  is  in  analogy  to  the  rule  about  notice ;  1  Pet.  683.  In  all 
cases  where  it  is  possible  for  the  jury  on  any  reasonable  hypothesis 
to  infer  a  proper  presentment  from  the  protest  offered,  it  is  safer  that 
the  writing  should  not  be  withdrawn  from  them,  but  go  in,  and  the 
court  instruct  the  jury  on  the  whole  evidence  what  the  law  was  on 
such  facts  as  they  might  be  satisfied  of.  Chancellor  Kent,  3  Comm. 
107,  thinks  it  very  difficult,  in  these  mixed  questions  of  law 
[  *  280  ]  and  fact  about  commercial  paper,  to  do  •justice  by  any  other 
course.  In  this  case,  the  jury  might  or  might  not  be  satis- 
fied of  the  fact  of  the  bill  being  present  when  the  demand  was  made. 
But  why  not  let  them  pass  on  that  fact  ?  It  is  manifest  that  no  evil 
or  danger  would  result  from  leaving  the  matter  to  them,  under  due 
instructions  from  the  court,  provided  there  be  no  legal  obstacle  to 
such  a  course. 

Is  there,  then,  any  such  obstacle  ? 

It  is  conceded,  on  both  sides,  that  the  protest  is  competent  evi- 
dence, and  contains  enough  from  which  the  jury  could  infer  a  de- 
mand of  payment  That  is  the  most  material  part  of  the  notary's 
duty.  It  is  not  only  so  described  in  some  elementary  treatises,  but 
the  duty  of  having  the  note  present,  or  of  calling  with  it  at  the  hours 
of  business  alone,  are  not  described  separately;  but  are  involved  or 
implied  in  the  general  duty  of  making  a  demand.  Thus  Dane,  in  his 
Abridgment,  Bills  of  Exchange,  art  11,  §  2,  says :  ^^  In  making  a 
protest,  three  things  are  to  be  done, — the  noting,  demanding,  and 
drawing  up  the  protest"     "  The  material  part  is  the  making  of  the 
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demand."     So  the  word  demand  is  at  times  used  as  synonymous 
with  the  word  presentment  by  Bailey.     16  Louisiana,  311. 

But  the  protest^  in  this  case  states  not  only  a  demand,  but  that 
payment  of  the  bill  was  refused,  and  that  he  had  it  in  possession,  so 
as  to  make  a  copy  '^  of  the  original  draft"  on  the  back  of  the  protest, 
or,  to  use^his  own  words,  "whereof  a  true  copy  is  on  the  reverse 
hereof  written,'*  and  also  "  demanded  payment  of  said  draft,"  and  was 
answered,  "  that  the  same  could  not  be  paid."  f 

Under  these  expressions,  it  could  hardly  be  deemed  unfair,  or  any 
stretch  of  probability,  to  infer  that  the  bill  was  present  at  the  demand, 
and  the  more  especially  as  the  notary  knew  it  was  his  duty  to  have 
it  present,  and  does  not  state  that  any  objection  was  made,  or  refusal 
to  pay,  on  account  of  its  absence^  as  he  should  have  stated,  if  such 
was  the  truth.     My  views  do  not  differ  from  those  of  a  majority  of 
this  court  concerning  the  importcmce  of  having  the  principles  as  to 
commercial  law,  and  especially  commercial  instruments,  uniform, 
and  as  little  fluctuating  as  possible  ;  and  hence  as  to  them  I  would 
make  no  innovation  here.     But  our  difference  is  rather  on  a  question 
of  evidence.     Thus,  had  the  testimony  offered  been  submitted  to  the 
jury,  and  they  had  inferred  from  it  a  due  presentment  of  the  note,  it 
would  not  change  any  commercial  principle  as  to  the  necessity  of 
presentment,  but  merely  establish  the  fact  of  presentment  here  on 
evidence  deemed  by  the  jury  to  render  that  fact  probable.     And  if 
juries   should  be  disposed  to  find  such  a  fact  on  slight  testimony,  it 
would  do  no  injury  to  commercial  paper,  or  commercial  principles, 
or  substantial  justice  between  parties,  but  merely  indicate  an  in- 
creased liberality  as  to  forms,  where  substance  has  been  regarded ; 
that  is,  where  the  vital  point  in  the  transaction  is  beyond 
controversy,  namely,  that  payment  has  clearly  *been  de-  [  *  281  ] 
manded  and  not  made.     Such  a  course  would  accord,  also, 
in  spirit,  with  what  was  laid  down  by  this  court  in  1  Pet.  583,  that 
roles  as  to  conunercial  paper  ought  to  be  formed  and  construed  so  as 
to  be   reasonable  and  founded  in  general  convenience  and  with  a 
view  to  clog  as  little  as  possible,  consistently  with  the  safety  of  par- 
lies, the  circulation  of  paper  of  this  description. 

There  is  nothing  in  the  nature  of  protests  and  presentments, 
which,  on  principle,  requires  any  increased  strictness  in  the  proof  of 
them ;  but,  on  the  contrary,  much  to  justify  every  reasonable  pre^ 
sumption  in  their  favor.  Any  holder  would  be  anxious  to  get  his 
money  at  once  of  the  drawee,  and  not  neglect  to  have  the  note  with 
him,  so  as  to  give  it  up  on  payment  and  prevent  delay.  So  would 
be  wish  to  be  paid  and  excused  entirely  from  making  protest,  rather 
than  resort  to  that  and  notice,  and  suffer  the  delay  of  recovering  it  of 
a  drawer  or  indorser. 
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Both  of  these  considerations  strengthen  the  inference  that  he  and 
his  agent  would  present  the  note,  or  have  it  with  them,  when  de- 
manding  payment,  and  render  it  reasonable,  after  slight  proof  of  pre- 
sentment, to  leave  it  to  the  opposite  party  to  rebut  that  inference,  so 
natural,  by  stronger  proof  that  the  note  was  not  present,  if  the  facts 
would  warrant  such  a  proof.  -• 

Another  consideration  against  requiring  great  or  greater  rigidity  in 
the  evidence  of  a  presentment  and  form  of  protest,  is  the  fact,  that 
a  protest  is  of  less  materiality  than  notice. 

As  an  illustration  that  the  notice  is  deemed  more  material  than  the 
protest, ''  omitting  to  allege  in  the  declaration  a  protest  of  a  bill  is 
only  form,  not  to  be  taken  advantage  of  on  a  general  demurrer." 

1  Dane's  Abr.,  Bills  of  Exchange,  c.  20,  art  11,  §  9 ;  Lill.  Ent  55 ; 

3  Johns.  202 ;  Salomons  v.  Stavely,  Doug.  684,  in  note  to  Rushton  v, 
AspinaU. 

But,  omitting  to  state  a  demand  or  notice  is  bad  after  verdict 
Doug.  684. 

Dane,  in  his  Abridgment,  voL  1,  p.  395,  c.  20,  art.  10,  §  1,  says  : 
"  Notice  is  very  material  Protests  are  mere  matter  of  form."  Yet 
notice  may  be  very  loose,  and  it  answers  in  all  cases,  if  it  disclose 
merely  the  fact  of  demand,  and  a  reliance  on  the  person  notified  for 
payment.  Shed  v.  Brett,  1  Pick,  401 ;  Mills  v.  Bank  of  United 
States,  11  Wheat  431 ;  GUbert  v.  Dennis,  3  Met  495 ;  2  Johns.  Ch. 
R.  337 ;  12  Mass.  6 ;  4  Wash.  C.  C.  464. 

"  The  notice,  however,  should  inform  the  party  to  whom  it  is  ad- 
dressed, either  in  express  terms  or  by  necessary  implication,  or,  at  all 
events  by  reasonable  intendment,  what  the  bill  or  note  is,  that  it  has 
become  due,  that  it  has  been  duly  presented  to  the  drawer  or  maker, 
and  that  payment  has  been  refused"  Chitty  on  Bills,  9th  Load, 
and  10th  Amer.  edit,  466. 

But  it  has  again  and  again  been  held,  that  the  notice 
[  *  282  ]  need  not  *  state  a  presentment  in  express  terms,  and  that  it 
will  be  implied  from  stating  a  demand  and  non-payment, 
and  a  looking  to  the  indorser.  9  Pet  33 ;  3  Kent's  Comm.  108 ;  1 0 
Mass.  1 ;  4  Mason,  336 ;  1  Johns.  Cas.  107.  So,  "  Your  note  has 
been  returned  dishonored,"  is  enough  from  which  to  intend  all.  See 
various  other  illustrations,  6  Adolph.  &  Ellis,  499 ;  5  Dowl.  771 ; 

2  Chit  364;  2  Mees.  &  Welsh.  109. 

It  may  be  a  letter,  —  merely  to  that  effect,  —  and  need  not  be  a 
copy  of  the  protest  1  Chit  (2d  Eng.  and  1st  Amer.  edit)  363, 
364,  498,  499 ;  3  Camp.  334 ;  2  Starkie,  232 ;  Goodman  v.  Harvey, 

4  Adolph.  &c  Ellis,  870 ;  4  Eq.  R.  48.     See  8  Mass.  386.     And  it  has 
been  adjudged  that  the    notice  need  not  state,  in  express  termsi 
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that  the  note  was  present,  or  if  present  was  exhibited,  if  it  only  con- 
taioed  matter  from  which,  by  reasonable  intendment,  this  can  be 
inferred.     Chitty  on  Bills,  last  edit.  469 ;  2  Pet  254 ;  9  Pet.  33. 

It  not  being  necessary,  then,  to  inform  the  indorser  of  the  present- 
ment of  the  note  itself,  in  so  many  words,  there  seems  to  be  no  use 
in  having  the  fact  stated  at  length  in  the  protest,  if  enough  appear  to 
render  the  fact  probable. 

It  -would  be  difficult  to  find  a  reason,  in  the  absence  of  positive 
law,  why  the  form  of  the  protest  should  not  be  dealt  by  as  liberally 
as  that  of  notice ;  and  if,  like  the  other,  it  disclose  a  demand,  allow 
the  jury  to  infer  from  that,  as  in  the  case  of  notice,  that  the  note  was 
present  Indeed,  a  protest  is  not  required  to  be  in  writing  at  all, 
except  in  case  of  foreign  bills,  drawn  on  persons  abroad.  1  Chitty 
on  Bills,  643 ;  Rogers  v.  Stevens,  2  D.  &  E.  713 ;  2  Staxkie  on  Ev. 
232;  6  Wheat  572;  8  Wheat  333;  3  Wend.  173;  2  Pet  179;  1 
Crancb,  205.  And  then  it  doubtless  originated  in  a  rule  merely 
allowing  it  to  be  done  to  save  the  expense  and  trouble  of  bringing 
a  witness  from  abroad  to  prove  the  fact,  rather  than  making  it  im- 
perative. 

Instead  of  a  written  protest  being  better  evidence  than  a  witness 
of  the  presentment  and  demand  in  case  of  inland  bills  or  promissory 
notes,  or  even  foreign  bills  drawn  on  persons  here,  it  is  inferior  evi- 
dence to  witnesses  for  proving  presentment  and  demand,  and  is  usu- 
ally inadmissible  except  by  special  statutes.     1  Chitty  on  Bills,  405 ; 

3  Pick.  415 ;  6  Wheat  572 ;  5  Johns.  375 ;  4  Wash.  C.  C.  Rep.  148 ; 

4  Camp.  129;  2  How.  71 ;  8  Wheat  146. 

Some  seem  to  suppose  that  there  is  danger  in  allowing  an  informal 
written  protest  to  go  to  the  jury  as  evidence  to  be  weighed  in  prov- 
ing that  the  note  was  present  But  there  can  be  no  more  in  that 
than  in  allowing  an  informal  notice  to  go  to  the  jury.  The  jury 
must  be  satisfied,  in  both  cases,  and  should  so  be  instructed,  that  all 
has  been  done  which  the  law  in  both  requires.  If  there  be  any  de- 
fence in  either  case,  that  all  proper  has  not  been  done,  it  can 
*  probably  be  shown  by  counter  evidence  in  one  as  well  as  [  *  283  ] 
the  other.  Why  should  it  not  be  ?  and  why  is  not  that  an 
ample  security  against  being  improperly  charged  ?  For  the  protest 
is  not  a  written  contract  between  the  parties,  or  a  sealed  instrument 
not  open  to  be  contradicted  by  parol  evidence.  But  it  is  a  mere  cer- 
tificate of  a  notary,  a  subordinate  officer,  admitted  for  convenience 
ds primd  facie  evidence  of  certain  facts,  and  aUowed  to  that  extent 
in  <»rder  to  save  the  expense  of  witnesses  and  delays,  but  ought  to 
be  always  open  to  be  impaired  or  disproved  by  the  other  party  in 
interest,  who  has  never  been  heard  before  him,  and  of  course  cannot 
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reasonably  be  concluded  forever  by  his  acts.  The  notary  is  not  re- 
quired  to  swear  to  them,  when  they  are  admissible  as  evidence,  as  he 
would  be  to  a  deposition,  because  of  his  official  obligations  and 
standing.  But  the  character  and  construction  that  properly  belong 
to  his  certificate  as  evidence,  seem  to  be  like  those  of  a  deposition  ; 
and  if  it  states,  in  so  many  words,  that  the  note  was  presented,  or 
states  what  justifies  such  an  inference,  there  appears  to  be  no  good 
reason  why  the  contrary  may  not  be  proved,  if  such  was  the  fact, 
and  the  indorser  be  thus  protected  against  statements  or  inferences 
not  well  founded.  And  the  absurdity  of  the  contrary  course  is  still 
more  apparent  as  to  protests,  when  one  made  by  any  respectable 
merchant,  and  attested  by  two  witnesses,  in  the  absence  of  a  no- 
tary, has  the  same  validity  as  his.  Chitty  on  Bills,  303 ;  Story  on 
Bills,  §  276. 

In  Nicholls  v.  Webb,  8  Wheat  336,  counter  testimony  was  held  to 
be  admissible  against  the  minutes  of  a  not€uy  offered  to  prove  demand 
and  notice. 

So  is  it  admissible,  that  the  notary  mistook  the  place,  and  did 
not  demand  the  bill  at  the  place  of  business  for  the  drawee.  Insur- 
ance Company  v.  Shamburgh,  2  Martin's  R.  (N.  S.)  513. 

In  Vandewall  v.  Tyrrell,  Mood.  &  Malk.  87,  counter  evidence  was 
offered,  and  avoided  the  protest,  because  the  clerk  of  the  notary,  and 
not  the  notary  himself,  as  stated  in  the  protest,  made  the  demand. 
See  Chitty  on  BiUs,  495,  note. 

This  point  thus  being  established  on  both  principle  and  precedent, 
all  the  danger  or  difficulty  as  to  the  merits  of  the  case,  by  admitting 
a  protest  like  this,  is  obviated.     But  it  is  further  urged  against  it,  that 
presentment  is  averred  in  the  declaration,  and  therefore  must  be 
proved.     This  we  admit.    Chitty  on  Bills,  643-647.     And  so  is  notice 
averred  in  the  declaration  and  notice  of  a  presentment,  and  so  that 
must  be  proved.    1  Chit.  633 ;  Doug.  654,  680.     All  we  urge  here  is 
to  let  them  be  proved  by  similar  general  statements,  from  which  tho 
similar  inferences  may  be  drawn  in  one  case,  as  the  other,  that  tho 
note  was  present  at  the  time  of  the  demand,  unless  the  contrary  is 
shown,  —  as  it  may  be,  if  true. 

Again,  it  is  said  that  the  forms  of  protest  generaUy  state,  that  tVie 
bill  was  present  or  exhibited.     This  is  true.    1  Chitty,  395, 
[  '284  ]  •396,  Ist  Amer.  edit ;  Story  on  Bills  of  Exchange,  i  276, 
note. 

But  we  are  aware  of  no  case  deciding  that  this  fact  must  be  stated 
in  so  many  words,  in  the  protest  itself,  though  we  admit  that  the  jixry 
must  be  satisfied  that  the  fact  existed.  IVCnutes  in  the  book  o£  a. 
messenger  deceased,  have  been  held  to  be  proof  to  be  submitted  to  d 
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jniy  as  evidence  of  due  demand  and  notice.     Welsh  v.  Barrett,  15 
Uass.  380.     Yet  there  does  not  appear  to  have  been  a  presentment 
stated,  eo  nomine,  or  that  there  was  any  but  inferential  evidence  that 
he  had  the  note  with  hifn.     See,  also,  North  Bank  v.  Abbott,  13  Pick. 
469.    And  it  is  not  a  little  remarkable  that  the  only  statute  in  Eng- 
land,  9  and  10  Will.  III.  which  prescribes  the  form  of  a  protest,  and 
which  is  in  relation  to  inland  bills  of  five  pounds  and  upwards,  in 
order  to  recover  damages  and  interest,  the  form  does  not  state  in  so 
many  words  that  the  bill  was  present  or  was  exhibited,  but  merely 
''at  the  usual  place  of  abode  of  the  said  A,  have  demanded  payment 
of  the  bill,*'  &c.     Chitty  on  BiHs,  465,  (9th  ed.)     In  such  cases,  pre- 
daely  that,  and  that  alone,  must  be  done  which  is  contended  for  here, 
namely,  leave  it  to  the  jury  to  infer  the  presence  of  tlie  bill  from  its 
payoient  being  demanded,  and  any  other  facts  stated,  unless  the  con- 
trary is  shown.     Look  at  another  analogy.     It  is  necessary  that  the 
exhibit  of  the  note  and  the  demand  be  made  in  the  legal  hours  of 
business.     Chitty  on  Bills,  349,  354 ;  Bobson   v.  Bennet,  2  Taunt. 
388;  2  Camp.  537 ;  Parker  v.  Gordon,  7  East,  385 ;  1  Maul.  &  Selvv. 
20.    But,  as  in  respect  to  the  presence  of  the  note,  no  case  holds  that 
this  must  appear  by  so  many  words  in  the  protest.     And  it  is  not 
stated,  in  the  common  forms,  that  the  demand  was  made  in  the  usual 
hours  of  business.     1  Chitiy  on  Bills,  396.     On  the  contrary,  the  jury 
aie  allowed  or  instructed  that  they  may  infer,  from  the  statement  of 
the  demand  and  non-payment,  that  they  were  made  within  the  proper 
hoars.     And  if  it  was  not,  the  other  party  would  doubtless  be  allowed 
to  disprove  it  by  counter  evidence. 

How  can  such  a  case,  then,  be  distinguished  in  principle  from  this  ? 
except  that  there  is  much  less  in  the  usual  form  of  protest  from  which 
to  infer  that  the  bill  was  presented  in  legal  hours,  than  there  is  in  this 
protest  from  which  to  infer  that  the  biU  was  present  when  the  demand 
vas  made.  I  am  the  more  inclined,  also,  to  the  opinion  that  this 
protest  is  competent  evidence,  because,  under  a  special  law  in  Liou- 
i^iana,  passed  March  13, 1827,  such  protests  have  been  adjudged 
saffident.  Their  law  uses  the  word  "demand,"  when  describing 
vhat  the  protest  shall  contain,  and  such  a  protest  is  there  allowed  to 
go  to  the  jury  as  evidence  from  which  to  infer  that  the  note  was 
present.     Nott^s  Executor  v.  Beard,  16  Louisiana,  308. 

The  bill  now  in  dispute  was  on  its  face  payable  in  Louisiana ;  and 
l^eooe  the  principles  of  commercial  law  require  that  the  pro- 
M  *be  made  at  the  time  and  in  the  manner  prescribed  by  [  *285  ] 
4at  State-     Story  on  Bills  of  Exchange,  §  176 ;  1  Chitty 
oo  Bills,  193,  606 ;  Story's  Conflict  of  Laws,  §  360. 
But  whether  the  statute  of  Louisiana,  prescribing  what  protest 
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shall  be  sufficient,  ought  to  be  considered  as  aflfecting  any  thing  be- 
yond the  evidence  of  protest  in  its  own  courts,  is  not  very  dear  on 
principle.     See  cases,  Story  on  Bills,  ^  172. 

Hence,  in  forming  an  opinion,  I  have  placced  it  mainly  on  general 
considerations,  though  in  the  construction  of  a  Louisiana  statute, 
which  clearly  affected  the  contract,  and  not  the  evidence ;  and  where 
the  judgment  of  its  court  clearly  rested  on  the  statute  alone,  about 
which  some  doubt  exists,  it  ought  unquestionably  to  control  us  in 
respect  to  contracts  made  or  to  be  fulfilled  there,  even  if  a  departure 
from  the  general  principles  of  commercial  law.  I  wish,  also,  to  avert 
some  serious  consequences  that,  I  apprehend,  may  result  from  the 
decision  of  the  majority  of  the  court  in  several  of  the  States  of  the 
Union. 

Bills  of  exchange  drawn  in  one  State  on  persons  in  another,  must 
be  considered,  under  the  previous  decisions  of  this  court,  as  foreign 
bills.     Townsley  v.  Sumrall,  2  Pet.  179,  S86, 688;  Lonsdale  v.  Brown, 

4  Wash,  C.  C.  R.  87, 163;  1  HiU.  44;  12  Pick.  283;  15  Wend  527; 

5  Johns.  375 ;  Dickins  v.  Beal,  10  Pet  579.  Demand  of  payment, 
then,  cannot  be  proved  in  suits  upon  them  out  of  the  State  where 
presented,  unless  by  a  written  protest,  according  to  the  cases  before 
cited. 

Whenever  the  protest,  then«  in  such  case,  does  not  state  in  detai' 
a  presentment  or  presence  of  the  bill,  though  stating  a  demand, 
refusal,  and  no  objection,  the  protest  must,  as  in  this  decision,  be 
ruled  out  as  incompetent  evidence ;  and  the  same  decision  virtually 
implies,  that  no  other  evidence  except  the  written  protest  is  admis- 
sible to  show  that  fact,  or,  indeed,  any  fact  which  may  be  omitted, 
by  accident  or  otherwise,  in  the  written  protest,  and  that  no  inference 
can  be  admitted  to  be  drawn  from  the  protest  as  to  presentment, 
when  only  a  demand,  refusal,  and  no  objection  are  stated,  as  here. 
These  consequences,  with  others  before  named,  I  would  avoid,  by 
making  the  protest  competent  evidence,  and  when  it  showed  a  de« 
maud,  refusal,  and  no  objection  explicitly,  as  here,  would  leave  it  to 
the  jury,  from  that  and  the  other  circumstances,  to  say,  whether  they 
were  or  were  not  satisfied  that  the  note  was  present 

In  this  way,  it  is  easy  to  reconcile  full  action  of  the  juiy  on  the 
facts  with  that  of  the  court  on  the  law,  and  this,  too,  without  any 
innovation  or  change  in  the  rule  as  to  commercial  paper,  or  any 
violation  of  adjudged  cases,  but  rather  in  conformity  to  them  and  to 
several  strong  analogies. 

This  court  have,  in  other  cases,  gone  still  frurther,  and  held  it 
proper  even  to  expand  or  enlarge  the  rules  of  evidence  in  certain 
exigencies.      In   Nichols   v.  Webb,  8   Wheat  832,  the   principle 
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hid  •  down  by  Lord  EUenborough,  in  Pritt  v.  Fairclough,  [  *  286  j 
3  Camp.  305,  as  to  the  rules  of  evidence,  was  adopted, 
namely,  '^that  they  must  expand  according  to  the  exigencies  of 
society."  And,  in  The  Bank  of  Columbia  v.  Lawrence,  1  Pet  683, 
speaking  of  a  rule  as  to  diligence,  Thompson,  J.,  says :  '^  For  the  sake 
of  general  convenience,  it  has  been  found  necessary  to  enlarge  thif> 
rule.*' 

Bat  all  I  ask  here  is,  to  go  as  far  as  the  existing  rules  of  evidence 
seem  to  justify,  and  let  reasonable  inferences  and  presumptions  be 
made  by  the  jury  from  all  that  is  stated  in  the  protest,  and  thus 
decide  whether  the  note  was  not  probably  present  when  the  demand 
was  made. 


The  United  States,  Appellant,  v.  John  C.  AFLemore. 

4  H.  286. 

The  United  States  cannot  be  sncd  by  a  bill  in  cquitj,  to  enjoin  a  jndgment  hj  reason  of  ita 

having  been  paid. 
Bnt  the  circnit  coart  in  which  the  jadgment  was  recovered,  maj,  on  motion,  inqairc  into 

the  fact  of  payment,  and,  if  fonnd,  may  quash  the  execution,  and  enter  satisfaction  on 

the  judgment. 

^Mason^  (attorney-general,)  for  the  appellant.  [  *287  ] 

Brirdey  and  EcUon^  contra. 

AFLean,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of  tht. 
United  States  for  the  district  of  middle  Tennessee. 

•  The  bill  was  filed  by  M'Lemore  and  CantweU,  surviv-  [  *  288  ] 
ing  executor  of  Robert  Searcy,  deceased,  and  surviving 
executor  of  Greorge  AL  Deoderick,  deceased,  representing  that  a  judg- 
ment w^s  obtained  by  the  United  States  against  the  executors  of 
Searcy,  for  the  sum  of  $17,028.41.  That  various  payments  had 
been  made  on  the  judgment  until  the  whole,  or  nearly  the  whole  had 
been  paid.  That  the  last  execution  on  the  judgment  was  issued  the 
10th  of  January,  1842,  for  a  balance  claimed  on  the  judgment^  of 
$2,832.37.  And  they  state  that  their  payments  were  made  to  differ- 
ent persons  named,  who  succeeded  each  other  in  the  ojffice  of  district 
attorney  of  the  United  States  for  middle  Tennessee ;  and  that,  by 
the  absence  and  death  of  a  part  of  them,  it  is  difficult  to  show  the 
sums  paid.  That  the  money  was  principally  collected  by  the  district 
attorneys,  on  notes  handed  them  for  collection,  the  proceeds  of  which, 
when  received,  were  to  be  applied  to  the  discharge  of  the  judgment. 
That  this  arrangement  was  sanctioned  by  the  treasury  department. 
And  the  prayer  of  the  bill  is,  that  the  judgment  may  be  enjoined,  &c 
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The  district  attorney  of  the  United  States  answered  the  bill,  and 
the  matter  of  payments  was  referred  to  a  master,  who  reported  a 
balance  against  the  United  States,  after  paying  the  judgment  On 
this  report,  the  district  judge  holding  the  circuit  court,  decreed  a  per- 
petual injunction,  and  that  the  United  States  should  pay  the  costs. 

There  was  no  jurisdiction  of  this  case  in  the  circuit  court,  as  the 
government  is  not  liable  to  be  sued,- except  with  its  own  consenl^ 
given  by  law.  Nor  can  a  decree  or  judgment  be  entered  against  the 
government  for  costs. 

The  circuit  court,  as  a  court  of  law,  may  direct  credits  to  be  given 
on  the  judgment,  and,  having  a  right  to  order  satisfaction  to  be 
entered  on  the  judgment,  consequently,  may  examine  the  grounds  on 
which  such  an  entry  is  claimed,  and  may  direct  the  execution  to  be 
stayed  until  such  an  investigation  shall  be  made. 

This  bill  is  dismissed. 

Wayne,  J.,  concurred  in  the  decision  of  the  case,  but  said  it  ap 
peared  in  the  record  that  a  different  mode  of  computing  interest  had 
been  pursued  from  that  which  had  been  settled  by  this  coin*t.  In 
Livingston  v.  Story,  13  Pet.  371,  the  court  said :  "  The  correct  rule, 
in  general,  is,  that  the  creditor  shall  calculate  interest  whenever  a 
payment  is  made.  To  this  interest,  the  payment  is  first  to  be  applied; 
and  if  it  exceed  the  interest  due,  the  balance  is  to  be  applied  to  di- 
minish the  principal.  If  the  payment  fall  short  of  the  interest,  the  bal- 
ance of  interest  is  not  to  be  added  to  the  principal  so  as  to  produce 

interest.  This  rule  is  equally  applicable,  whether  the  debt 
[  •  289  ]  be  one  which  expressly  draws  •interest,  or  on  which  interest 

is  given  in  the  name  of  damages."  Nor  is  it  to  be  consid- 
ered, by  any  thing  which  the  court  has  done  upon  the  motion,  that 
any  sanction  is  given  to  any  other  mode  of  computing  interest 

9  H.  886;  11  H.  272;  6  Wal.  i84. 


Zeller's  Lessee,  v.  Jacob  K.  Eckbrt  and  others. 

4  H.  289. 

Where  one  enters  in  privity  with  the  owner,  the  statute  of  limitations  does  not  begin  to  run, 
until  there  is  a  clear,  positive,  and  open  disavowal  of  his  title  brought  home  to  him 
knowledge. 

Circumstances  which  will  amount  to  such  a  disavowal. 

Circumstances  which  will  justify  the  jury  in  presuming  a  grant 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania.  The  facts  upon  which  the  court  proceeded, 
appear  in  its  opinion. 


DECEMBER   TERM,   1845.  1J9 

Zeller's  Lenee  v.  Eckert.    4  H. 

CL  X  higersoU^  iot  the  plainti£ 
8coU^  contra. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

According  to  the  true  construction  of  the  will  of  Frederick 
•  White,  we  are  inclined  to  think  that  the  widow  was  en-  [  •295  | 
titled  to  the  possession  and  enjoyment  of  the  premises  in 
question  down  to  the  year  1809,  when  the  son  would  have  arrived  at 
the  age  of  fifteen,  had  he  survived,  notwithstanding  his  death  in 
1800,  some  nine  years  short  of  that  time,  as  the  testator  probably  in- 
tended the  rents  and  profits  during  this  period  as  a  part  of  her  pro- 
vision in  the  settlement  of  his  estate.  The  right  of  entry,  therefore, 
did  not  accrue  to  the  lessors  of  the  plaintiff  till  that  time.  Then  the 
widow  and  her  husband  were  bound  to  surrender  the  possession  to 
the  son,  had  he  lived,  and  of  consequence  to  his  heirs  at  law  in  the 
event  of  his  death. 

The  statute  of  limitations  attached  and  began  to  run  firom  this 
period,  provided  the  evidence  is  sufficient  to  raise  an  adverse  pos 
session  on  the  part  of  the  defendants,  in  hostility  to  the  title  of  the 
heiis. 

This  suit  was  commenced  in  April,  1834,  some  twenty-five  years 
firom  the  time  the  right  of  entry  accrued.  The  statute  of  limitations 
in  the  State  of  Pennsylvania  is  twenty-one  years. 

The  original  possession  of  Eckert,  the  husband  of  the  widow,  be- 
ing confessedly  in  subordination  to  the  tide  of  the  younger  White 
daring  his  lifetime,  and  after  his  decease  to  the  titie  of  the  heirs  at 
law,  down  to  1809,  when  the  right  to  occupy  under  the  will  ceased, 
the  burden  lay  upon  him  to  establish  a  change  in  the  character  of 
the  possession  after  this  period ;  and  being  thus  in  privity  with  the 
title  of  the  rightful  owner,  nothing  short  of  an  open  and  explicit  dis- 
avowal and  disclaimer  of  a  holding  under  that  titie,  and  assertion  of 
titie  in  himself,  or  in  his  son,  the  half-brother,  brought  home  to  the 
lessors  of  the  plaintifi*,  will  satisfy  the  law.  Short  of  this,  he  wiU 
still  be  regarded  as  holding  in  subserviency  to  the  rightful  title. 
There  are  authorities  maintaining  the  doctrine,  that  a  party  standing 
in  the  relation  of  Eckert  to  the  titie  in  question  is  incapable  in  law 
of  impcurting,  by  any  act  of  his  own,  an  adverse  character  to  his 
possession ;  and  that,  in  order  to  deny  or  dispute  the  title,  he  must 
first  surrender  the  possession,  and  place  the  owner  in  the  condition 
he  stood  before  the  possession  was  taken  under  him.  This  doctrine 
was  supposed  to  govern  the  rights  of  trustee  and  cestui  que  trusty 
landlord  and  tenant,  vendor  and  vendee,  tenants  in  conmion,  &a,  and 
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that  no  lapse  of  time  would  lay  a  foundation  for  a  statute  bar  to 
the  right  of  entry  by  reason  of  an  adverse  possession  between  parties 
standing  in  this  relation,  or  any  others  in  like  privity. 

The  law,  however,  has  been  settled  otherwise.  The  trustee  may 
disavow  and  disclaim  his  trust ;  the  tenant,  the  tide  of  his  landlord 
after  the  expiration  of  his  lease  ;  the  vendee,  the  title  of  his  vendor 
after  breach  of  the  contract ;  and  the  tenant  in  common,  the  title  of 
his  co-tenant ;  and  drive  the  respective  owners  and  claimants  to  their 
action  within  the  period  of  the  statute  of  limitations. 
[  '296  ]  *2  Bos.  &  Pul.  642;  5  Barn.  &  Aid.  232;  Cowp.  217; 
2  Stark.  Ev.  887 ;  7  Johns.  Ch.  R.  90 ;  20  Johns.  665 ;  4  Serg. 
&  Rawle,  310 ;  7  Wheat.  648  ;  3  Pet  52,  C.  &  H.  note,  Pt.  1,  notes, 
307,  311,  and  cases ;  2  Sch.  &  Lefr.  633 ;  2  Jac  &  Walk.  1,  191. 

The  only  distinction  between  this  class  of  cases  and  those  in  which 
no  privity  between  the  parties  existed  when  the  possession  com- 
menced is  in  the  degree  of  proof  required  to  establish  the  adverse 
character  of  the  possession.  As  that  was  originally  taken  and  held 
in  subserviency  to  the  titie  of  the  real  owner,  a  dear,  positive,  and 
continued  disclaimer  and  disavowal  of  the  title,  and  assertion  of  an 
adverse  right,  and  to  be  brought  home  to  the  party,  are  indispensable 
before  any  foundation  can  be  laid  for  the  operation  of  the  statute. 
Otherwise,  the  grossest  injustice  might  be  practised ;  for,  without 
such  notice,  he  might  well  rely  upon  the  fiduciary  relations  under 
which  the  possession  was  originally  taken  and  held,  and  upon  the 
subordinate  character  of  the  possession  as  the  legal  result  of  those 
relations. 

The  statute,  therefore,  does  not  begin  to  operate  until  the  posses- 
sion, before  consistent  with  the  title  of  the  real  owner,  becomes  tor- 
tious and  wrongful  by  the  disloyal  acts  of  the  tenant,  which  must  be 
open,  continued,  and  notorious,  so  as  to  preclude  all  doubt  as  to  the 
character  of  the  holding,  or  the  want  of  knowledge  on  the  part  of  the 
owner.  If  he  then  neglects  to  enforce  his  rights  by  action  within 
the  period  fixed  by  the  statute,  the  loss,  as  in  every  other  case  of  the 
kind,  is  attributable  to  his  own  laches,  and  not  to  the  law. 

The  main  question,  therefore,  here  is,  as  to  the  sufficiency  of  the 
proof.  It  appears,  that  as  early  as  1809  the  heirs  claiming  here 
instituted  actions  against  Eckert,  as  executor  of  Frederick  White, 
the  testator,  to  recover  their  share  of  the  personal  estate,  as  next  of 
kin  to  the  younger  White,  which  were  resisted,  on  the  ground  the 
whole  estate  belonged  to  the  half-brother,  and  the  claim  defeated. 
Another  branch  of  the  same  family,  at  an  earlier  date,  1806,  insti- 
tuted actions  of  ejectment  to  recover  their  share  of  the  real  e-state, 
which  were  resisted  upon  like  ground,  and  like  result.    Both  branches 
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of  the  litigation  were  brought  to  a  close  in  1810.  The  latter  branch 
(not  the  parties  here)  again  renewed  the  litigation  to  recover  the 
realty  in  1816,  which  terminated  in  1818  by  compromise,  with  a 
view  to  put  an  end  to  the  controversy,  but  which  fell  through  by 
reason  of  the  failure  of  the  plaintiffs  to  fulfil  the  conditions  of  the 
settlement. 

The  present  is  the  first  suit  brought  by  this  branch  of  the  heirs  to 
recover  the  real  estate,  and  which  was  commenced  after  the  lapse  of 
twenty-five  years  from  the  time  their  right  of  entry  accrued,  and 
after  the  lapse  of  the  same  period,  also,  from  the  termination  of  a 
litigation  on  behalf  of  themselves  and  their  co-heirs  to 
•recover  the  estate,  real  and  personal,  in  which  the  present  [  *  397  ] 
defendant  succeeded.  During  all  this  time  their  title  has 
been  disavowed  and  resisted,  and  the  right  and  title  of  the  half- 
brother  of  the  younger  White  asserted  and  maintained ;  and  the 
property  occupied,  cultivated,  and  improved  under  this  claim  of  titie 
and  ownership ;  and  portions  of  it  are  now  in  possession  of  bond 
fide,  purchasers,  upon  which  large  and  valuable  erections  and  im- 
provements have  been  made. 

We  are  satisfied,  therefore,  that  the  court  below  were  right  in  sub- 
mitting the  question  of  adverse  possession  to  the  jury  ;  as  there  was 
evidence  enough,  even  within  the  strictest  rules  of  law  on  this  sub- 
ject, arising  out  of  the  fiduciary  relation  in  which  the  defendant 
originally  stood  to  the  titie,  to  make  this  the  duty  of  the  court.  And, 
farther,  looking  at  all  the  facts  and  circumstances  disclosed  at  the 
tziaJ,  and  characterizing  the  possession,  occupation,  and  improvement 
of  the  property,  we  cannot  say  that  any  error  was  committed  in  also 
advising  the  jury  that  a  foundation  was  laid  upon  which  they  might 
presume  a  grant  for  the  purpose  of  quieting  the  titie. 

Twenty  years'  possession  by  one  of  two  tenants  in  common, 
accompanied  with  an  exclusive  approp^ation  of  the  rents  and  profits, 
acquiesced  in  by  the  co-tenant,  has  been  held  to  afford  the  presump- 
tion of  a  conveyance  from  the  party  out  of  the  possession,  Cowp. 
217,  and  the  same  length  of  time,  coupled  with  other  circumstances, 
a  conveyance  or  release  of  an  equity  of  redemption  to  the  mort- 
gagee in  possession.     9  Wheat.  490,  497,  498. 

The  facts  and  circumstances  in  this  case,  in  connection  with  the 
length  of  the  possession  and  occupation,  are  much  stronger  in  favor 
of  allowing  the  presumption,  than  existed  in  several  cases  where  the 
doctrine  has  been  applied. 

The  charge  of  the  court  below  is  a  most  elaborate  one,  discussing 
at  large  both  the  law  and  the  facts  upon  general  principles  and  upon 
anthorities,  as  well  as  in  reference  to  the  particular  questions  involved, 

VOL.  XVI.  11 
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and  the  whole  incorporated  into  the  record.  Some  of  the  comments, 
both  upon  the  law  and  the  facts,  are  justly  liable  to  the  criticisms 
made  by  the  learned  counsel  on  the  argument  But,  looking  at  the 
whole  case,  and  the  main  grounds  upon  which  it  was  placed  before 
the  jury,  we  cannot  say  that  the  appellate  court  should  interfere,  or 
that  the  parts  obnoxious  to  the  criticisms  afford  ground  of  review 
and  reversal  on  a  writ  of  error. 

This  mode  of  making  up  the  error-books  is  exceedingly  incon- 
venient and  embarrassing  to  the  court,  and  is  a  departure  from 
familiar  and  established  practice. 

So  far  as  error  is  founded  upon  the  bill  of  exceptions  incorporated 
into  the  record,  it  lies  only  to  exceptions  taken  at  the  trial  to  the 
ruling  of  the  law  by  the  judge,  and  to  the  admission  or  rejection  of 
evidence.  1  Bac.  Abr.  779 ;  BulL  N.  P.  316.  Beyond  this 
[  *  298  ]  *  we  have  no  power  to  look  into  the  bill,  on  a  writ  of  error, 
as  it  is  the  creature  of  statute,  and  restricted  to  the  points 
stated.  13  Edw.  I.  c.  31.  And  only  so  much  of  the  evidence  given 
on  the  trial  as  may  be  necessary  to  present  the  legal  questions  ^thus 
raised  and  noted  should  be  carried  into  the  bill  of  exceptions.  All 
beyond  serves  only  to  incumber  and  confuse  the  record,  and  to  per- 
plex and  embarrass  both  court  and  counsel. 

We  have  no  concern,  on  a  writ  of  error,  with  questions  of  fact,  or 
whether  the  finding  of  the  jury  accords  with  the  weight  of  the  evi- 
dence. The  law  has  provided  another  remedy  for  errors  of  this 
description,  namely,  a  motion  in  the  court  below  for  a  new  trial,  on 
a  case  made.  More  attention  to  the  practice  in  drawing  up  the  bill 
of  exceptions,  and  to  method  and  order  in  making  up  the  error-books, 
would  greatly  relieve  the  court,  and  enable  counsel  to  bring  out 
more  readily  and  distinctly  for  consideration  the  legal  que^stions 
involved.  The  earlier  forms  under  the  statute  giving  the  bill  of  ex- 
ceptions are  models  which  it  would  be  wise  to  consult  and  adhere  to. 

We  think  the  judgment  of  the  circuit  court  should  be  affirmed. 

6H.  288,  278;  11  H.  164;  17  H.  6;  18  H.  246;  1  B.  209. 


John  Knox,  James  Booos,.  and  James  A.  Knox,  trading  under  the 
Firm  of  Knox,  Boggb,  and  Co.,  Appellants,  v.  Peyton  Smith  and 
others,  Defendants. 

4  H.  298. 

A  coart  of  eqait7  has  not  jarisdiction  of  a  bill  which  states  only  that  the  complainant,  bein^ 
a  jadgment  creditor,  obtained  an  execution,  and  had  it  levied  bj  the  marshal,  on  propcrtr 
of  the  debtor,  and  that  this  property  was  taken  from  the  marshal  by  the  sherifT,  under  aa 
order  of  a  state  court  of  chancery,  founded  on  a  fraudulent  deed  of  trust,  under  which  iim 
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person  named  as  defendant  pretends  to  claim  the  property.    There  is  a  plain  and  com 
plete  remedy  at  law. 
Tht  complainant  cannot  haye  relief  on  a  case  not  made  by  his  bill,  bat  by  the  answer 

The  case  is  stated  in  the  opinion  of  the  court. 
Brinleyj  for  the  appellants. 
Milton  Broumy  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  316  ] 

This  is  an  appeal  from  the  decree  of  the  circuit  court  for 
the  district  of  West  Tennessee. 

In  their  bill,  the  complainants  state  that  they  recovered  a  judg- 
ment in  the  circuit  court  against  Thomas  Eckford  and  Probert  P. 
Collieri  for  the  sum  of  $3,462.20,  &c.;  and  that  execution  was  issued 
the  24ih  of  April,  1840,  which,  about  the  18th  of  July  ensuing,  was 
levied  on  seventeen  negroes  and  four  mules ;  and  that  the  marshal 
took  a  delivery  bond  and  security,  under  the  statute  of  Tennessee. 

That  one  Peyton  Smith,  a  citizen  of  the  State  of  Tennessee,  pre- 
tending to  claim  said  property  levied  upon  by  virtue  of  some  firaudu- 
lent  deed  of  trust  executed  by  Probert  P.  Collier  to  him,  filed  a  bill, 
which  prayed  for  an  injunction  in  the  circuit  court,  and  which  was 
refused.  That  the  delivery  bond  being  forfeited,  an  execution  was 
issued  on  it  against  the  principals  and  sureties,  which  was  levied 
upon  the  same  negroes  and  mules ;  upon  which  execution  the  mar« 
shai  returned  that  '-  the  property  levied  on  had  been  taken  firom  him 
by  the  sheriff  of  Tipton  county,  under  the  order  of  the  chancery 
court,  at  Brownsville,  5th  December,  1840."  The  bill  alleges  that 
the  negroes  and  mules  belonged  to  Collier,  and  it  prays  that  they 
may  be  sold  in  satisfaction  of  the  judgment. 

There  is  no  allegation  in  this  bill  which  authorizes  a  court  of 
equity  to  take  jurisdiction  of  the  case.  Fraud  is  not  charged ;  nor  is 
any  thing  stated  going  to  show  that  the  remedy  at  law  is  not  com- 
plete. It  is  stated  that  Peyton  Smith,  pretending  to  claim  the  prop- 
erty, after  the  fibrst  levy,  by  virtue  of  some  fraudulent  deed  of  trust 
execated  to  him  by  Collier,  applied  to  the  circuit  court,  by  bill,  for 
an  injunction,  which  was  refused.  The  present  bill  was  not  filed  by 
the  complainants  until  after  execution  was  issued  on  the  delivery 
bond  and  levied,  and  the  property  was  taken,  as  returned  by  the 
marshal,  under  state  process. 

Now,  if  the  object  had  been  to  set  aside  the  deed  of  trust  as 
fraudulent,  the  fraud,  with  the  facts  connected  with  it,  should  have 
been  alleged  in  the  bill.     Or,  if  the  negroes  and  mules  were  about  to 
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be  taken  out  of  the  State,  and  beyond  the  jurisdiction  of  the  court, 
unless  restrained  by  an  injunction,  such  fact  should  have  been  stated. 
But  the  principal  allegation  in  the  bill  is,  that,  under  the  state  author- 
ity, the  sheriff  had  no  right  to  take  the  negroes,  &c.  If  this  be 
admitted,  it  does  not  follow  that, the  remedy  of  the  complainants  is 
in  a  court  of  equity.  On  the  contrary,  from  the  showing  in  the 
bill,  there  is  a  plain  remedy  at  law.  The  marshal  might 
[  *  317  ]  *  have  brought  trespass  against  the  sheriff,  or  applied  to  the 
circuit  court  for  an  attachment. 

Out  of  the  answer  which  sets  up  the  deed  of  trust,  the  complain- 
ants insist  they  are  entitled  to  relief.  Now,  no  relief  can  be  given 
by  a  court  of  equity,  except  a  proper  case  be  made  in  the  bilL  The 
inquiry  is  not  only,  whether  the  defendant,  from  his  own  showing  or 
by  proof,  has  acted  unjustly  and  inequitably,  but  also,  whether  the 
complainants,  by  their  allegations  and  proof,  have  shown  that  they 
are  entitled  to  relief. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


Thomas  Cookendorfer,  Plaintiff  in  Error,  v.  Anthony  Preston. 

Defendant  in  Error. 

4  H.  317. 

A  notary  is  a  competent  witness  to  proYC  his  own  acts  in  presenting  a  note  for  payment,  &c., 

though  liable  to  the  plaintiff  for  negligence. 
Though  a  usage  existed  in  the  District  of  Columbia,  and  had  been  sanctioned  by  decisions 

of  this  court,  not  to  demand  payment  of  notes  discounted  by  banks,  until  the  day  after  the 

third  day  of  grace,  yet  a  note  not  discounted,  and  not  within  this  nsage,  is  governed  bj 

the  law  merchant. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  case 
is  stated  in  the  opinion  of  the  court 

Bledsoe  and  Coxe,  for  the  plaintifil 

Bradley^  contra. 

[  *  324  ]       •  IVFLean,  J.,  delivered  the  opinion  of  the  court 

The  questions  in  this  case  arise  on  the  rulings  of  the 
court,  to  which,  at  the  trial,  exceptions  were  taken. 

Preston,  the  defendant,  as  the  indorsee  of  a  promissory  note,  brought 
an  action  against  the  plaintiff  in  error,  the  indorser.  The  signatures 
of  the  maker  and  indorser  were  admitted.  These  grounds  of  error 
are  assigned:  — 

1.  That  the  court  erred  in  admitting  the  testimony  of  the  notary 
public. 
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2.  In  refasing  the  instructions  asked  by  the  defendant's  counsel 

3.  The  declaration  is  defective. 

George  Sweeney,  the  notary  who  protested  the  note,  testified  that 
it  was  delivered  to  him  by  the  Bank  of  Washington,  who  held  it  for 
collection,  to  demand  payment,  and  that  he  did  thereupon,  the  4th 
of  February,  1840,  present  the  note  to  the  bank,  and  demanded  pay- 
ment, but  was  informed  by  the  proper  officer,  that  there  were  no 
funds  to  pay  it,  on  which  he  protested  the  same  for  non-payment ; 
and  on  the  next  day,  the  6th  of  February,  he  delivered  to  Cooken- 
dorfer, the  plaintiff. in  error,  the  following  notice,  in  writing:  — 

"Washington,  February  5,  1840. 

"  Sir :  A  note,  drawn  by  E.  T.  Arguelles,  dated  17th  May,  1839, 
for  three  hundred  dollars,  payable  1-4  February,  1840,  due,  and  by 
you  indorsed,  and  for  which  you  are  accountable  to  the  president 
and  directors  of  the  Bank  of  Washington,  has  been  this  day  protested 
for  non-payment" 

And  the  vntness  stated,  ^  that  he  made  the  demand  and  gave  the 
notice  according  to  his  usual  practice,"  and  ^  that  said  practice  con* 
formed,  as  far  as  he  knows  and  believes,  to  the  practice  of  the  other 
notaries  in  the  city  of  Washington." 

And  other  evidence  was  given,  conducing  tb  show  that  the  usual 
I^actice  in  such  cases  was,  ^'when  a  notice  was  to  be  sent  abroad,  to 
put  it  into  the  post-office,  and  date  it  on  the  third  or  last  day  of 
grace ;  but  when  the  notice  was  to  be  delivered  in  the  city  of  Wash- 
ington, a  latitude  was  allowed  to  the  notary,  either  to  deliver  the 
notice  on  the  third  or  last  day  of  grace,  or  the  day  after  the  last  day, 
and  in  all  cases  to  date  the  notice  on  the  day  of  its  delivery ;  and  the 
usage  is  to  extend  the  protest  on  the  day  on  which  the  notice  is 
given,  as  in  this  case,  stating  the  demand  to  have  been  made  on  the 
last  day  of  grace,  and  the  protest  to  be  dated  the  same  day  on  which 
the  notice  is  dated." 

It  is  insisted  that  the  notary,  by  reason  of  his  interest  in  this  suit, 
B  an  incompetent  witness. 

•  In  the  case  of  Smedes  v.  Utica  Bank,  20  Johns.  372,  it  [  *  325  ] 
was  held  that  a  bank  which  receives  a  promissory  note  for 
collection,  to  charge  the  indorser,  by  a  regular  notice,  is  liable  for 
neglect ;  but  this  is  not  the  case  where  the  bank  delivers  the  note  to 
a  notary,  who  is  a  sworn  public  officer,  and  whose  duty  it  is  to  make 
the  demand  and  give  the  notice.  The  same  doctrine  is  laid  down 
in  3  Cowen,  662.  From  this,  it  is  argued  that  the  notary  is  liable 
directly  to  the  holder  of  the  pap^  for  neglect,  as  a  public  officer,  and 
not  to  the  bank,  as  its  private  agent     That  in  the  latter  case,  he 
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would  not  be  liable  to  the  holder  of  the  paper,  but  might  be  called 
on  to  indemnify  the  bank,  which  had  suffered  on  account  of  his 
laches. 

A  notary  is  a  competent  witness,  on  the  same  ground  that  other 
agents  are  admissible.  They  are  always  responsible  to  their  princi- 
pals for  gross  negligence,  and  yet,  from  the  necessity  of  the  case,  they 
are  competent  witnesses  to  prove  what  they  have  done  in  the  name 
of  their  principals. 

It  appears  that  the  witness,  who  generally  acted  as  notary  for  the 
Bank  of  Washington,  had  given  a  bond,  with  security  in  the  sum  of 
$10,000,  for  the  faithful  performance  of  his  duty  as  notary  public,  in 
the  business  of  the  bank  committed  to  him.  But  this,  it  would 
seem,  does  not  render  him  incompetent.  "  The  cashier  or  feller  of  a 
bank  is  a  competent  witness  for  the  bank,  to  charge  the  defendant 
on  a  promissory  note,  or  for  money  lent  or  overpaid,  or  obtained  from 
the  officer  without  the  security  which  he  should  have  received,  and 
even  though  the  officer  has  given  bond  to  the  bank  for  his  official 
conduct"  1  Greenleaf 's  Ev.  §  416 ;  The  Franklin  Bank  v.  Freeman, 
16  Pick.  535 ;  United  States  Bank  v.  Stearns,  15  Wendell,  314. 

It  is  further  insisted  that,  if  the  notary  was  competent  to  state  his 
own  acts,  he  could  not  prove  the  usage  under  which  he  acted.  He 
stated  that,  in  making  the  protest  and  giving  notice,  he  pursued  ^  bis 
usual  practice,"  "  and,  so  far  as  he  knew,  the  practice  of  the  other 
notaries  in  the  city."  Now,  it  would  be  an  exceedingly  technical 
rule,  which  would  permit  a  notary  to  say  what  he  had  done  in  a  par- 
ticular case,  but  prohibit  him  from  stating  that  he  acted  in  such  case 
according  to  his  usual  practice.  And  this  was  all  the  witness  did 
say ;  for,  although  he  spoke  of  his  belief  as  to  the  practice  of  other 
notaries  in  the  city,  he  does  not  state  that  he  had  a  knowledge  of 
their  practice. 

The  instruction  prayed  by  the  defendant's  counsel,  and  the  refusal 
of  which  is  the  second  ground  of  error  assigned,  was,  "  that  the  said 
evidence  was  not  sufficient,  if  believed  to  be  true,  to  show  that  pay- 
ment of  said  note  had  been  duly  demanded  and  refused,  and  that 
due  notice  of  such  dishonor  had  been  given  to  defendant,  so  as  to 
bind  him." 

In  the  case  of  Benner  v.  The  Bank  of  Columbia,  9  Wheat. 
[  *  336  ]  *  582,  a  suit  was  brought  against  the  indorser  of  a  note 
which  had  been  negotiated  in  the  Bank  of  Columbia.  Pay- 
ment was  demanded,  and  the  note  protested  on  the  fourth  day  after 
that  mentioned  in  the  note  as  the  day  on  which  it  became  payable* 
This  was  proved  to  be  the  usage  of  the  bank,  and  this  court  held, 
the  demand  was  made  at  the  proper  time.     In  Mills  v.  The  Bank  of 
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the  United  States,  11  Wheat.  431,  this  court  held  that,  **  when  a  note 
is  made  payable  or  negotiable  at  a  bank,  whose  invariable  usage  it 
is  to  demand  payment  and  give  notice  on  the  fourth  day  of  grace, 
the  parties  are  bound  by  that  usage,  whether  they  have  a  personal 
knowledge  of  it  or  not." 

In  The  Bank  of  Washington  v.  Triplett  and  Neale,  1  Pet.  25,  this 
court  sanction  the  usage  to  make  the  demand  of  payment  of  a  note, 
which  was  left  in  the  bank  for  collection,  on  the  day  after  the  last 
day  of  grace,  placing  such  notes,  in  this  respect,  on  the  same  footing 
as  notes  discounted  by  the  bank*  And  that  such  was  the  usage  in 
1817,  when  payment  on  the  note  or  bill  in  question  was  demanded, 
was  proved  in  that  case.  But  it  was  also  proved,  as  appears  firom 
the  record,  that  the  usage  was  changed  in  1818,  by  all  the  banks  of 
Washington  and  Greorgetown,  ^^  so  as  to  conform  to  the  general 
conmnercial  usage  of  demanding  payment  on  the  last  day  of  grace." 
This  referred  to  notes  or  bills  sent  to  the  banks  for  collection,  and, 
of  course,  embraces  all  notes  not  negotiated  in  bank. 

Where  a  usage  is  sanctioned  by  judicial  decisions,  it  becomes  the 
law  of  the  place,  and  no  further  proof  is  necessary  to  establish  it ; 
and  it  is  said  that  no  evidence  is  admissible  to  controvert  the  fact,  as 
laid  down  by  the  court.     Edie  v.  East  India  Co.  2  Burr.  1221. 

Now^,  if  the  usage,  as  sanctioned  in  the  cases  above  cited,  governs 
this  case,  it  is  clear  that  such  diligence  has  not  been  used  as  to 
charge  the  indorser.  For,  under  that  usage,  the  dfemand  should  have 
been  made  on  the  day  after  the  third  day  of  grace,  when  it  was  in 
fact  made  on  the  third  day  of  grace. 

This  objection  is  met  by  the  defendant  in  error  by  the  proof  of 
the  usage  as  stated,  which  he  insists  governs  all  notes  not  discounted 
by  the  banks  of  the  District.  The  note  in  question  was  not  dis- 
counted by  the  Bank  of  Washington,  it  being  merely  left  there  for 
collection.  But  it  is  insisted  that  this  usage  cannot  be  shown  to 
overthrow  that  which  has  been  sanctioned  by  judicial  decisions.  A 
local  Tisage  may  be  changed  in  the  same  mode  by  which  it  was 
established.  But  parol  evidence  is  not  admissible  to  show  that  the 
osag^e  was  different,  at  the  time,  firom  what  the  courts  have  solemnly 
adjudged  it  to  be.  The  law  merchant  is  founded  upon  custom,  and 
every  modification  of  it,  by  local  usage,  shows  that,  like  other  laws, 
it  may  be  changed. 

The  usage  proved  in  this  case,  except  in  Bank  of  Wash- 
ington V.  *  Triplett  and  Neale,  and  that  is  explained  by  the  [  *  327  ] 
evidence  cited,  does  not  conflict  with  that  decided  by  this 
oourt,  if  the  latter  be  limited  to  notes  discounted  by  the  banks,  and 
ihe  former  applies  to  all  other  notes  payable  in  the  District.   In  other 
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words,  that  the  law  merchant  should  be  modified  by  the  usage  only 
as  to  demand  and  notice  on  notes  discounted  by  the  banks.  And  it 
would  seem,  from  the  decisions  above  cited,  the  usage  to  demand 
payment  the  day  after  the  third  day  of  grace,  had  its  origin  with  the 
banks,  and  has  not  been  extended,  since  1818,  to  paper  not  discounted 
by  them.  On  all  other  paper,  a  demand  is  made  on  the  third  day 
of  grace,  and  the  "usage  is  to  extend  the  protest  on  the  day  on  which 
the  notice  is  given,  stating  the  demand  to  have  been  made  on  the 
last  day  of  grace,  and  the  protest  to  be  dated  the  same  day  on  which 
the  notice  is  dated."  Now,  a  demand  and  protest  on  the  last  day  of 
grace,  and  a  notice  on  the  following  day,  come  strictly  within  the 
law  merchant.  And  this  was  the  diligence  used  in  the  present  case, 
except  the  formal  date  of  the  protest  on  the  day  of  the  notice.  No 
confusion  can,  therefore,  arise  from  this  general  commercial  usage, 
as  it  conforms  to  the  established  law.  No  inconvenience  has  arisen, 
it  is  supposed,  from  the  bank  usage  in  the  District,  which  has  been 
so  long  and  so  firmly  established. 

No  defects  in  the  declaration  are  perceived,  and  none  have  been 
pointed  out  to  us,  which  are  not  cured  by  the  verdict. 

Upon  the  whole,  we  affirm  the  judgment  of  the  circuit  court,  with 
costs.  „ 

15  H.  549. 


Albxander  Rankin,  Cunningham  Smith,  George  C.  C.  Thuroer, 
and  John  IVFCall,  PlaintifTs  in  Eiror,  v.  Jesse  Hott. 

4  H.  327. 

The  2d  section  of  the  tariff  act  of  Jal7  14,  1832,  (4  Stats,  at  Lai^ge,  583,)  is  not  the  only 
one  which  may  be  applicable  to  an  importation  of  wool,  invoiced  at  less  than  seven  cents 
per  pound  and  not  mixed;  under  the  7th  section  the  collector  may  order  an  appraisement, 
and  if  that  results  in  a  valuation  over  seven  cents  per  pound,  the  ad  valorem  and  specific 
duty  provided  for  by  the  act  of  May  19,  1828,  (4  Stats,  at  Large,  270,)  must  be  levied,  the 
appraisal  being  conclusive  of  the  value. 

It  is  to  be  presumed  that  appraisers  acted  at  the  request  of  the  collector,  if  he  levied  the  duty 
in  conformity  with  their  act ;  and  if  there  was  no  such  request,  his  adoption  of  their  act 
would  be  equivalent  to  such  request. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  in  an  action  for  money  had  and  received 
against  the  collector  of  the  port  of  New  York  to  recover  back  money 
alleged  to  have  been  Illegally  exacted  as  and  for  duties. 


Selderij  for  the  plaintifis. 

Masanj  (attorney-general,)  cofUrd, 
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•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  *  331  j 

The  right  of  the  plaintifis  to  recover  in  this  case,  and 
conseqoently  to  have  a  reversal  of  the  judgment  rendered  in  the 
circuit  court,  must  depend  on  the  legality  of  the  course  pursued  by 
the  defendant. 

No  question  has  been  made  by  counsel,  that  an  action  in  this  par- 
ticular form  cannot  be  maintained  against  a  collector  of  the  customs, 
if  the  course  pursued  by  him  was  illegal,  or  that  the  protest  against 
paying  the  duties  should  have  been  in  writing ;  points  which  have 
arisen  in  similar  controversies  and  led  to  special  legislation 
*  by  congress,  but  not  being  made  here,  it  is  not  necessary  [  *  332  ] 
now  to  consider  them.  See  on  them  Elliott  v.  Swartwout, 
10  Pet  138,  158 ;  Bond  v.  Hoyt,  13  Pet  267  ;  Gary  v.  Curtis, 
3  How-  236 ;  Swartwout  v.  Gihon,  3  How.  110 ;  Act  of  February 
26, 1845.^ 

The  illegality  imputed  to  the  proceedings  of  the  collector  is  sup« 
posed  to  have  consisted  in  this ;  that  he  possessed  no  power,  in  cases 
of  this  kind,  to  call  on  the  appraisers  to  estimate  the  value  of  the 
wool;  and  if  he  did  possess  it,  that  they  do  not  appear  to  have  acted 
here  by  his  request  These  objections,  if  well  sustained,  are  mate- 
rial, because,  by  the  appraisal,  the  true  value  of  the  wool  was  re- 
ported to  be  nine  cents  per  pound,  and  then,  by  the  act  of  July  14, 
1832,  a  duty  on  it  was  '^  levied  of  four  cents  per  pound,  and  forty 
per  centum  ad  valoremP  4  Lit  &  Brown's  ed.  583.  Whereas  if 
the  appraisal  was  unauthorized,  and  the  invoice  should  have  been 
the  only  guide,  the  value  of  the  wool  was  but  seven  and  a  half  cents 
per  pound,  and  by  the  same  act  it  ought  then  to  have  been  allowed 
to  "  be  imported  free." 

The  legal  power  of  the  collector  to  call  on  the  appraisers  to  esti- 
ma'Se  the  value  of  this  wool  rests  on  the  construction  which  ought  to 
be  given  to  the  2d  and  7th  sections  of  the  act  aforesaid,  both  of 
which  are  extracted  at  length  in  the  statement  of  this  case.  The 
plaintiffs  contend,  that  the  7th  section,  authorizing  an  appraisal  where 
the  duty  may  be  regulated  by  the  value,  or  imposed  at  a  rate  ad 
valorem^  is  not  applicable  to  any  importations  which,  like  these,  if 
looking  to  the  invoice  alone,  are  not  dutiable ;  and  that  the  2d  sec- 
tion, regulating  the  appraisement  of  wool  <^  mixed  with  dirt  or  other 
material,"  is  the  only  one  applicable  to  wool  which,  like  this,  was 
valued  so  low  in  the  invoice  as  to  be  free ;  but  did  not  in  this  case 
aathorize  the  action  of  the  appraisers  in  respect  to  these  particular 
importations,  as  these,  by  the  verdict  of  the  jury,  afterwards,  were 
found  not  to  have  been  so  mixed. 


1  5  Stats,  at  Large,  727. 
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In  the  first  place,  we  so  far  coincide  with  the  views  of  the  plain- 
tiffs, as  to  be  satisfied  that  the  2d  section  does  not  justify  the  course 
pursued  by  the  defendant  in  the  present  case.  But  we  dissent  firom 
the  argument,  that  it  is  the  only  section  applicable  to  importations 
like  these,  and  hold  that  the  7th  section,  though  open  to  different 
constructions  on  this  subject,  is  plainly  susceptible  of  one  which 
embraces  it ;  and  that  the  spirit  of  the  section,  as  well  as  of  the 
whole  system  of  appraisement  under  the  revenue  laws,  seems  not 
only  to  justify,  but  require,  the  application  of  its  provisions  to  impor- 
tations like  those  now  under  consideration.  It  ought,  then,  to  be  so 
construed ;  since  this  court  has  recently  decided,  that  acts  imposing 
duties  are  not,  as  has  often  been  done,  to  be  construed  strictly 
against  the  government,  like  penal  laws,  but  so  as  "  most  effectually 
to  accomplish  the  intention  of  the  legislature  in  passing  them.''  Tay- 
lor et  aL  V.  United  States,  3  How.  210. 
[  *  333  ]  *  By  the  words  of  this  last  section,  so  far  as  material  to 
the  present  inquiry,  it  is  provided,  that  if  the  duty  "  imposed 
on  any  goods,  wares,  or  merchandise  "  "  shall  by  law  be  regulated 
by,  or  be  directed  to  be  estimated  or  levied  upon,  the  value  of  the 
square  yard,  or  of  any  other  quantity  or  parcel  thereof,  and  in  all 
cases  where  there  is  or  shall  be  imposed  any  ad  valorem  rate  of  duty,'* 
&c.,  "  it  shall  be  the  duty  of  the  collector "  "  to  cause  the  actual 
value  thereof,  at  the  time  purchased,"  &c.,  "  to  be  appraised,  esti- 
mated, and  ascertained,  &c.,  by  appraisers. 

Under  the  act  of  May  19, 1828,  a  duty  partly  specific  and  partly 
ad  valorem^  had  been  imposed  on  all  wool  imported  from  abroad.   No 
doubt  can  exist,  that  the  power  to  have  appraised  the  value  of  any 
wool,  imported  under  that  act,  had  it  remained  unaltered  in  1838, 
would  have  existed  in  the  collector,  because  a  duty  in  all  cases  was 
imposed  and  was  in  some  degree  regulated  by  the  value,  though  it 
was  not  wholly  an  ad  valorem  rate  of  duty.     But  by  the  act  of  July 
14,  1832,  an  amendment  was  made  in  the  rate  on  one  description  of 
wool,  so  as  to  admit  it  free,  if  its  value  did  not  exceed  eight  cents 
per  pound,  and  the  argument  for  the  plaintiff  is,  that  as  such  wool  no 
longer  paid  an  ad  valorem  duty,  the  collector  would  no  longer  call  on 
the  appraisers  to  estimate  its  value.     It  is  to  be  noticed,  however, 
that  this  exemption  did  not  make  wool,  as  an  article,  cease  to  be 
dutiable.     Nor  did  it  become,  after  this  change,  any  less  important, 
in  regulating  the  duty  which  was  proper  to  be  imposed  on  any  wool, 
to  ascertain  the  true  value  of  it  in  all  cases,  so  as  to  levy  thereon 
four  cents  per  pound  and  forty  per  cent,  ad  valorem^  if  the  value  turn 
out  to  be  above  eight  cents  per  pound ;  and  nothing  if  at  or  belo^^ 
eight  cents.     See  the  1st  section,  4  Lit  &  Brown's  ed.  583. 
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This  act  may  then  be  considered  to  authorize  the  use  of  appraisers 
not  merely  when  an  article  imported  pays  an  ad  valorem  rate  of 
duty,  but  whenever  the  duty  is  regulated  by  the  value ;  or  in  other 
words,  as  we  construe  the  provision,  whenever  a  duty  may  exist  or 
cease  according  to  the  value,  as  well  as  whenever  it  may  increase  or 
diminish,  according  to  it.  The  language  of  the  7th  section  is  broad 
enough,  under  this  view,  to  justify  the  course  that  was  adopted  by 
the  collector  in  the  present  case.  But,  if  we  look  to  the  spirit  of 
that  section,  and  of  the  whole  act  of  which  it  forms  a  part,  in  respect 
to  the  policy  both  of  employing  appraisers  and  discriminating  in  the 
duties  imposed  on  wool,  any  remaining  doubt  as  to  the  propriety  of 
considering  this  case  as  coming  within  the  7th  section  must  be 
removed.  If  the  appraisers  could  not  be  called  on  to  estimate  the 
true  value  of  the  wool,  when  imported  at  low  prices,  but  the  value 
in  the  invoice  was  alone  to  guide,  the  revenue  on  all  wool  was  man- 
ifestly liable  to  be  lost,  or  the  treasury  greatly  defrauded,  by  the  arti- 
de  being  put  in  the  invoice  at  a  price  below  the  actual 
value,  in  order  to  introduce  it  free.  Any  incidental  *  protec-  [  *  334  ] 
tion,  contemplated  from  the  duty,  to  the  growth  of  finer 
and  more  valuable  wools  in  this  country,  would  also  be  thus  exposed 
to  total  defeat  by  the  importation  of  this  last  kind  at  a  valuation  so 
low  as  to  escape  any  duty  whatever. 

The  utility  of  appraisers  in  such  a  case  is  even  more  apparent  and 
important  than  in  most  others,  because  the  value  of  wool  is  uncertain, 
fluctaating,  and  liable  to  be  concealed  by  many  ingenious  devices ; 
lowering  the  prices  in  the  invoice,  and  others  putting  different  qualities 
of  wool  in  the  same  bale,  or  bringing  it  in  mixed  with  dirt  and  burrs. 
It  is  on  this  last  account,  and  not,  as  argued  for  the  plaintiffs,  be- 
cause it  is  the  only  case  in  which  the  appraisers  were  authorized  to 
act  in  respect  to  wool,  that  the  2d  section  requires  them,  in  estimat- 
ing its  value,  if  mixed,  to  appraise  it  as  high  as  if  not  mixed.  In 
like  manner,  the  act  of  1832,  as  well  as  1828,  requires  wool  imported 
on  the  skin  to  be  taxed  according  to  its  ^  weight  and  value,"  as  in 
other  cases.  And,  instead  of  either  of  these  provisions  appearing  to 
exclude  the  use  of  appraisers  generally  for  ascertaining  the  true  value 
of  low-priced  wool,  they  both  seem  to  contemplate  or  imply  their 
employment  in  such  imports,  knowing  that  the  duty  was  to  be  af- 
fected or  regulated  by  the  value,  and  proceeding,  therefore,  merely  to 
law  down  specific  rules  for  ascertaining  it  in  cases  where  the  wool  is 
foand  to  be  mixed  or  on  the  skin. 

It  is  not  a  little  confirmatory  of  tUs  view,  that  the  act  of  August 
30, 1842,''  which  imposes  some  duty  on  all  kinds  of  wool,  and  thus 
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confessedly  authorizes  an  appraisement  in  every  importation,  repeats 
substantially  the  provisions  in  former  acts  for  guiding  the  appraisers 
in  estimating  the  value  of  mixed  wool ;  thus  showing  with  absolute 
certainty  that  such  provisions  do  not  in  other  acts  exclude,  or  can 
probably  in  the  present  case  be  meant  to  exclude,  the  employment 
of  appraisers  in  ascertaining  the  true  value  of  wool,  however  low  it 
is  put  in  the  invoice,  and  however  unmixed  it  may  be  with  other 
materials. 

The  only  adjudged  case  which  has  been  alluded  to  by  the  plain- 
tiils  as  supporting  their  views,  is  that  of  Curtis  v.  Martin  et  aL 
3  How.  106. 

There  the  article  in  question,  being  gunny-bags,  had  not,  at  the 
time  the  duty  was  levied,  been  specified  in  the  tariff  laws,  as  subject 
to  any  duty  whatever,  in  any  form  or  value.  The  effort  by  the  col- 
lector was  to  impose  a  duty  on  it  under  another  name,  such  as  cotton 
bagging.  But  in  the  present  case,  the  article  in  dispute  had  been 
made  by  congress  dutiable  in  express  terms,  and  no  kinds  of  it  were 
exempt  unless  of  a  particular  value ;  and  the  object  and  the  effect 
of  the  appraisement  were  not,  as  has  been  contended,  to  make  the 
article  of  wool  dutiable,  when  it  was  not  before  dutiable  by  law, 
but  to  see  whether  a  particular  import  of  the  article  was 
[  •  335  ]  *  actually  of  so  small  value  per  pound  as  by  law  to  be  en- 
titled to  exemption  from  duty. 

The  other  leading  objection  urged  in  this  case  is  more  easily  dis- 
posed of.  In  saying  that  the  appraisers  had  no  right  to  act  without 
the  previous  request  of  the  collector,  and  that  no  such  request  appears 
in  the  evidence,  nothing  is  stated  beyond  the  truth.  But,  in  the  ab- 
sence of  testimony  to  the  contrary,  the  legal  presumption  is  that  the 
appraisers  and  collector  both  did  their  duty,  he  requesting  their  ac- 
tion, as  by  law  he  might,  and  they  complying. 

Beside  this,  it  is  conceded  that  he  adopted  their  doings,  and  such 
a  subsequent  ratification  of  them  is  undoubtedly  tantamount  to  hav- 
ing requested  them.     An  incidental  exception  taken  in  the  argument 
is,  that,  as  the  jury  have  found  the  value  in  the  invoice  to  be  correct, 
the  collector  could  not  be  justified  in  following  the  higher  veJuation 
of  the  appraisers.     But  an  appraisal  made  in  a  proper  case  must  be 
followed,  or  the  action  of  the  appraisers  would  be  nugatory,  and  their 
appointment  and  expenses  become  unnecessary.     Tappan  v.  The 
United  States,  2  Mason,  404.     The  propriety  of  following  it  can- 
not in  such  case  be  impedred  by  the  subsequent  verdict  of  the  jury 
differing  from  it  in  amount,  as  the  verdict  did  not  exist  to  guide  the 
collector  when  the  duty  was  levied,  but  the  appraisal  did  and  must 
justify  him,  or  not  only  the  whole  system  of  appraisement  would  be- 
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come  worthless^  but  a  door  be  opened  to  a  new  and  numerous  class 
of  actions  against  collectors,  entirely  destitute  of  equity.  We  say 
destitute  of  it,  because,  in  case  the  importer  is  dissatisfied  with  the 
valuation  made  by  the  appraisers,  he  is  allowed,  by  the  act  of  con- 
gress of  May  28, 1880,'  before  paying  the  duty,  an  appeal  and  further 
hearing  before  another  tribunal,  constituted  in  part  by  persons  of  his 
own  selection.     See  2d  section,  4  Lit.  ic  Brown's  ed.  409. 

These  persons  have  been  aptly  denominated  a  species  of  <^  legisla- 
tive referees,"  2  Mason,  406 ;  and  if  the  importer  does  not  choose 
to  resort  to  them,  he  cannot  with  much  grace  complain  afterwards 
that  any  over-estimate  existed. 

The  judgment  below  is  affirmed. 

16  H.  268;  24  H.  606. 


Benjamin  D.  Harris,  Plaintiff  in  Error,  v.  James  Robinson,  Defend- 
ant in  Error. 

4  H.  336. 

A  notice  to  an  indoiBcr  may  be  given  by  any  agent  of  the  holder,  and  a  notary  who  ha* 
poeaession  of  the  note  is  presumed  to  be  sach  agent. 

There  is  no  absolute  obligation  incumbent  on  the  notary,  who  does  not  know  the  residence  of 
an  indorser,  to  inquire  of  the  holder  of  the  note.  It  depends  on  the  circumstances,  the 
question  being  whether  due  diligence  has  been  used  to  discover  his  residence. 

Error  to  the  district  court  of  the  United  States  for  the  northern 
district  of  Alabama,  in  an  action  against  the  plaintiff  in  error  as  in- 
dorser of  a  promissory  note.  The  facts  on  which  the  court  pro- 
oeeded,  together  with  the  instructions  excepted  to,  appear  in  the 
opinion  of  the  court 

OriUenden^  for  the  plaintiff. 

Brintey^  contra. 

•  Woodbury,  X,  delivered  the  opinion  of  the  majority  of  [  *  344  j 
the  court. 

Under  the  bill  of  exceptions  in  this  case,  the  proper  practice  in 
soine  important  particulars  respecting  notices  of  non-payment  of 
promissory  notes  and  bills  of  exchange  is  involved.  It  appears  that 
the  defendant  was  indorser  of  such  a  note,  and  at  the  trial  the  court 
iiidtructed  the  jury  that,  if  they  believed  that  the  notary  made  the 
inquiries  stated  in  his  depositions,  and  sent  notice  to  the  defendant, 

therein  stated,  he  being  ignorant  of  his  true  residence,  that  the  no* 


\ 
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tice  was  sufficient  to  charge  the  defendant,  and  that,  under  the  cir- 
cumstances of  the  case  as  proved,  it  was  not  necessary  to  make 
inquiry  of  the  holder  of  the  note  as  to  the  residence  of  the  indorser ; 
to  which  instructions  the  defendant  excepts. 

The  substance  of  the  inquiries  which  were  made,  as  shown  in  the 
depositions,  was,  that  the  note,  being  '^  payable  and  negotiable  at  the 
Planters'  Bank  of  the  State  of  Tennessee,  at  Nashville,"  the  notary, 
after  presenting  it  and  payment  being  refused,  inquired  of  those  "  not 
unlikely"  to  know  the  residences  or  nearest  post-offices  of  the  indors- 
ers,  as  they  were  not  known  to  him.  He  recollects,  as  one  of  whom 
he  inquired,  the  cashier  of  the  bank,  and  was  informed  by  him  that 
Harris  lived  in  Madison  county,  Alabama,  but  that  he  did  not  know 
his  nearest  post-office.  The  notary  made  similar  inquiries  of  a 
Mr.  Estell,  who  had  resided  in  Madison  county,  but  was  found  to  be 
ignorant  of  the  defendant's  nearest  postroffice ;  and  the  notary  adds 
that,  knowing  "  no  other  source  from  whence  to  derive  information 
as  to  where  to  direct "  the  notice,  he  "  accordingly  directed  "  this  and 
others,  "  to  Madison  county,  Alabama,  knowing  that,  from  the  gen- 
eral rules  of  the  post-office  department,  they  would  be  sent  to  Hunts- 
ville,  the  county  seat." 

The  only  "  other  circumstances  of  the  case  as  proved,"  to  which 
the  judge  probably  refers,  are,  that  the  name  of  the  present  plaintiff 
appears  on  the  back  of  the  note  as  the  last  indorser ;  that  he  was 
then  an  inhabitant  of  Nashville  ;  and  that  Joseph  Bradley,  a  witness 
for  the  defendant,  testified  that,  before  the  note  reached  maturity,  he, 
then  living  at  Huntsville,  received  notices  firom  Robinson  for  Hands 
and  the  other  indorsers,  "  requesting  him  to  hand  them  to  the  defend- 
ant and  the  other  parties,"  in  order  "  to  remind  them  when 
[  *  345  ]  *  said  note  would  fall  due,"  and  that  he  directed  the  notice 
for  Harris  to  his  post-office  at  Cross-Roads,  in  Madison 
county. 

It  is  further  stated,  as  a  part  of  the  case,  "  there  was  no  evidence 
to  show  that  the  notary  knew  who  was  the  holder  of  the  bUl,  or 
where  he  resided. 

These  being  the  facts  as  proved  concerning  the  inquiries  and  cir^ 
cumstances  to  which  the  judge  refers,  he  properly  considered  it  a 
question  of  law,  whether,  upon  those  facts,  if  believed  by  the  jury, 
it  was  necessary  to  make  inquiry  of  the  holder  himself  as  to  the  res* 
idence  of  the  indorsers,  and  whether  the  notice  as  given  was  in  all 
respects  sufficient  to  charge  the  defendant  Bank  of  Columbia  v* 
Lawrence,  1  Pet.  583 ;  10  Pet.  581 ;  Bryden  v.  Bryden,  11  Johns. 
187 ;  Haddock  v.  Murray,  1  New  Hamp.  140. 

It  is  to  be  regretted  that  some  other  facts  were  not  agreed  or  re« 
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ferred  to  the  jury,  such  as  the  distance  of  the  residence  of  the  defend- 
ant, as  well  as  of  the  Cross  Roads  post-office,  from  Huntsville ; 
whether  he  was  accustomed  to  receive  letters  at  the  former  place ; 
and  who  in  truth  was  the  holder  of  the  note  at  the  time  it  fell  due. 
But  the  judge  properly  submitted  to  the  jury  whatever  facts  the  par- 
ties chose  to  present ;  and  it  is  usually  the  best  course  thus  to  submit 
complicated  questions  of  law  and  fact,  accompanying  them,  how- 
ever, with  due  legal  instructions  as  to  the  rules  which  ought  to 
govern.  3  Kent's  Comm.  107.  Then  the  instructions  can  as  easily 
be  revised  as  if  the  case  was  withdrawn  from  the  jury,  and,  what  is 
very  desirable,  the  rules  as  to  commercial  paper  can  be  preserved  as 
uniform  over  the  commercial  world,  and  the  holders  of  it  have,  as 
they  ought  to  have,  a  fixed  standard,  on  a  like  state  of  facts,  for  pro- 
tecting as  well  as  knowing  their  rights.  11  Johns.  187 ;  1  D.  &  E. 
168  ;  1  New  Hamp.  140. 

The  first  objection  that  has  been  raised  under  the  instructions  oi 
ruling  of  the  court,  is,  that  the  notice  does  not  appear  to  have  been 
given  by  the  holder  of  the  note.  There  is  no  evidence  here  to  indi- 
cate any  person  except  Robinson  or  the  bank  as  the  holder  at  that 
time,  and  probably  at  the  trial  it  was  taken  for  granted  to  be  one  of 
them,  without  making  any  point  concerning  it  to  the  court  or  jury. 
Whichever  it  was,  there  is  no  pretence  but  that  the  notary  came  into 
possession  of  the  note  from  the  agent  of  the  holder  lawfully,  and  with 
a  view,  as  agent,  to  make  the  demand,  and,  if  not  paid,  to  give  due 
notice.  When  notes  are  left  at  banks  for  collection,  the  notaries 
may  often  be  ignorant  of  the  names  of  the  holders,  as  the  notes  are 
handed  to  them  by  the  cashier.  He  would  as  properly  do  this  busi- 
ness when  employed  by  an  agent  of  the  holder,  as  by  the  holder 
himself;  and,  having  the  note  in  either  of  these  ways,  he  would  be 
competent  in  law  to  deliver  it  up  if  paid,  or,  if  not  paid,  to  give  no- 
tice of  that  fact  to  the  indorsers.  It  has  been  adjudged  that  any 
a^nt  of  the  holders  may  give  notice.  Chitty  on  BiUs,  527 ; 
Bank  of  Utica  r.  Smith,  18  •  Johns.  239,  in  point ;  Stewart  [  •  346  ] 
V.  Kennett,  2  Camp.  177,  by  Lord  EUenborough,  178 ;  3 
Kent's  Comm.  108 ;  Stanton  et  al,  v.  Blossom  et  al,  14  Mass.  116 ; 
7  ibid  486 ;  9  ibid.  423. 

The  agent  to  collect  the  note  may  do  it.     Mead  v.  Engs,  5  Cowen, 
303 ;  3  Bos.  &  PulL  699 ;  2  Taunt  38 ;  15  East,  291 ;  9  East,  347 ; 

1  Camp.  349 ;  Ogden  et  al  v.  Dobbin  et  al.  2  Hall,  112. 

And  in  9  Yerger,  256,  it  was  decided  that  a  notary  public  is  a  suit- 
able agent  for  this  purpose.     It  was  done  by  a  notary  of  the  agent  in 

2  HaU,  112. 

The  meaning  of  the  rule  that  the  holder  must  give  notice  is,  not 
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that  he  may  not  do  it  by  an  agent,  as  any  other  commercial  act,  bat 
that  it  shall  not  be  given  by  some  other  party  on  the  bill  not  stand- 
ing in  the  relation  in  which  the  holder  does,  and  who  has  no  right  to 
give  it  and  try  to  make  the  indorser  responsible  when  the  holder  may 
be  willing  to  waive  a  resort  to  him.  Tindal  v.  Brown,  1  D.  &  R 
170 ;  7  Ves.  Jr.  597 ;  1  Esp.  333.  In  this  case  the  notice  is  express, 
that  "  the  holder  looks  to  you  for  payment  as  indorser  "  of  the  bill, 
and  the  notary  had  the  note  in  his  possession,  11  East,  117 ;  2 
Camp.  178,  in  order  to  make  demand  and  give  notice  in  behalf  of 
the  holder. 

The  only  remaining  questions  which  are  material  are,  whether  any 
further  inquiry,  and  especially  of  the  holder  of  the  note,  ought  to 
have  been  made  by  the  notary,  as  to  the  residence  of  the  indorsers, 
before  dispatching  the  notices,  and  whether  the  notices  sent  were  suffi- 
cient, considering  the  information  he  obtained,  and  his  ignorance  of 
the  true  residence  of  the  indorsers.  It  was  a  part  of  the  evidence 
that  the  indorsers  lived  remote  in  another  State,  and  that  the  notary 
was  ignorant  of  the  exact  places  of  their  abode. 

Under  such  circumstances,  he  was  undoubtedly  bound  to  make  in- 
quiries of  persons  likely  to  be  acquainted  with  their  residences.  This 
he  did,  and,  among  them,  of  the  cashier  of  the  bank,  the  person  most 
likely  to  be  acquainted  with  the  place  of  abode  of  those  making  pa- 
per negotiable  and  payable  at  the  bank,  and  of  another  person  who 
had  lived  in  the  same  county  with  the  indorsers,  and  not  getting  en- 
tire certainty  from  either,  he  sent  the  notices,  addressed  as  accurately 
as  his  information  enabled  him,  to  the  county  where  they  lived,  and 
from  the  capital  of  which  the  notices  would  be  likely  to  be  forwarded 
to  the  indorsers. 

This,  in  most  cases,  might  be  sufficient  as  to  inquiry,  and  espe- 
cially where  nobody  was  known  to  reside  near  who  was  able  and 
bound  to  give  fuller  and  more  accurate  information  on  that  subject. 
It  would  usually  satisfy  a  jury  that  the  due  diligence  had  been  exer- 
cised, which,  and  which  only,  the  law  imposes.  Chitty  on  Bills,  525, 
8th  Amer.  ed. ;  2  Camp.  461.  But  it  is  argued  in  this  case  that  the 
holder  probably  lived  in  Nashville,  and  could  and  ought  to  have  been 
resorted  to  on  this  occasion  for  such  information.  Chitty 
[  *  347  ]  *  on  Bills,  626.  This  argument  is  not  without  force,  and 
might  be  insuperable  if  the  notary  knew  who  the  holder 
was,  and  did  not  obtain  otherwise  all  the  intelligence  on  this  subject 
which  the  holder  probably  possessed.  But  the  evidence  not  sho^ng 
that  he  knew  him,  did  he  resort  to  the  holder's  agent,  and  obtain  from 
him  all  the  information  on  this  point  which  the  holder  himself 
likely  to  have  possessed  ? 
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Supposing  the  bank  to  have  been  the  holder,  the  cashier,  its  agent, 
was  resorted  to,  and  doubtless  gave  all  the  intelligence  in  possession 
of  the  bank  on  this  subject. 

But  supposing  Robinson  to  have  been  the  holder,  which  is  the  only 
other  probable  presumption  on  the  evidence,  and  which  is  contended 
for  by  the  defendant,  and  then  the  cashier  was  doubtless  his  agent  to 
collect  the  note,  and  received  from  Robinson  all  he  knew  as  to  the 
residences  of  the  prior  indorsers,  and  communicated  it  to  the  notary 
when  applying  to  him  on  the  subject.  This  is  not  only  the  general 
inference  from  what  would  be  likely  to  take  place  on  such  occa- 
sions, but  is  strengthened  in  ^his  case  from  the  testimony  of  Bradley, 
on  the  part  of  the  defendant,  saying  that  Robinson,  a  short  time 
prior,  bad  sent  notice  to  him  at  Huntsville  for  these  parties,  stating 
when  the  note  fell  due,  and  that  he  requested  him  to  hand  them  to 
these  indorsers.  From  this  it  is  obvious  that  Robinson  supposed  they 
resided  in  Huntsville,  or  he  would  have  sent  the  notices  to  a  different 
place ;  and  he  would  not  probably  have  desired  a  resident  of  Hunts- 
ville to  hand  them  to  the  indorsers,  unless  he  believed  they  lived  in 
the  same  place. 

There  can  be  little  doubt,  on  this  evidence,  that  the  real  holder, 
whether  the  bank  or  Robinson,  did  give  to  the  cashier  all  the  mfor- 
mation  the  holder  possessed  on  this  subject,  and  that  the  cashier 
communicated  the  same  to  the  notary,  and  that  the  latter  would 
have  obtained  no  more  had  he  known  and  resorted  to  the  holder  in 
person,  and  that  the  cashier,  in  conforming  to  this  information,  by 
addressing  notices  to  Madison  county,  supposing  that,  by  the  rules 
of  the  post-office  department,  they  would  be  sent  to  Huntsville,  the 
county  town,  did  all  which  duty  required  of  him. 

Beside  the  light  flung  on  this  subject,  and  favorable  to  this  con- 
clusion, by  some  of  the  general  positions  in  the  authorities  cited  at 
the  bar,  there  are  several  precedents  which  bear  more  directly  on 
a  state  of  facts  such  as  exists  in  this  case,  and  which  deserve  special 
notice,  as  they  fortify  the  correctness  of  the  views  we  have  pre- 
sented. 

In  Stewart  v.  Eden,  2  Caines,  121,  the  court  ruled,  that  the  holder 
'^  as  bound  to  inquire  no  further  than  a  reasonable  and  prudent  man 
should,  and  said :  "We  do  not  exact  from  him  every  possible  exer- 
tion," or  inquiry.  Only  "  ordinary  diligence  "  is  required  in  inquiring. 
CatskiU  Bank  v.  Stall,  15  Wend.  367.  Only  "reasonable 
diligence."  Fisher  v.  Evans,  5  Binney,  643.  So  in  •  Chap-  [  ^348  ] 
man  v.  Lipscombe,  1  Johns.  294,  where  a  bill  was  drawn 
and  dated  in  New  York  city,  on  persons  there,  and  accepted,  but  pro- 
tested afterwards  for  non-payment,  and  it  did  not  appear  that  the 

12* 
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holder  knew  where  the  drawers  lived,  but  sent  two  notices  to  them, 
one  addressed  to  New  York  and  one  to  Norfolk,  it  was  held  that 
they  were  good,  though  the  drawer  in  fact  lived  in  Petersburg. 

In  that  case,  inquiry,  was  made  at  the  banks  and  elsewhere,  and 
notice  was  sent  in  conformity  with  the  information  received ;  but  he 
did  not  inquire  of  the  acceptors,  who  lived  in  New  York,  and  could 
have  told  him  correctly  where  the  drawers  lived. 

In  3  Kent's  Com.  107,  it  is  laid  down,  that  notice  need  not  always 
be  sent  to  the  post-office  nearest  to  the  indorser's  residence.  It  suf- 
fices, if  sent  to  the  nearest  which  can  be  ascertained  on  due  inquiry. 
And  in  1  Pet  678,  and  2  Pet  551,  where  a  notice  like  this  was  ad- 
dressed to  the  indorser,  as  belonging  to  the  county  in  which  he 
lived,  the  same  rule  is  recognized.  It  is  true,  that  there  the  party  in 
fact  resided  near  the  county  seat,  or  received  some  of  his  letters 
there,  about  which  there  is  no  particular  proof  here ;  but  it  is  said  to 
be  proper  to  address  a  notice  in  that  way,  "  if  after  due  inquiry  it  is 
the  only  description  within  reach  of  the  person  sending  the  notice." 

It  is  enough  to  send  the  notices  to  the  place  where  the  information 
received  reasonably  requires  him  to  send  them.  2  Car.  &  Payne, 
300 ;  1  Barn.  &  Cressw.  243 ;  Bank  of  Utica  v.  Davidson,  5  Wend. 
687.  If  the  place  it  reaches  is  the  wrong  one,  he  is  then  not  in  fault 
5  Yerg.  67.  All  his  duty  in  this  case  is  to  use  "  ordinary  diligence  " 
on  the  subject,  and  not  to  insure  at  all  events  that  the  notice  actually 
reaches  the  indorser.     1  Pet.  582 ;  10  ibid.  681. 

In  Barr  et  al.  v.  Marsh,  9  Yerg.  255,  it  was  held,  that  the  holder 
was  not  bound  or  presumed  to  know  where  the  indorser  lived.  But 
it  was  enough  if  the  agent  of  the  indorsee  or  holder  made  due  inquiry, 
and  directed  the  notices  to  the  places  indicated  by  the  information, 
though  wrong.  It  was  the  best  that  could  be  done  under  the  circum- 
stances. Nichol  V.  Bate,  7  Yerg.  307 ;  Dunlap  v,  Thompson  et  aL 
5  Yerg.  67.  Where  so  many  post-offices  exist,  the  residences  of 
parties  change  so  often,  and  people  live  so  remote  from  each  other, 
as  in  this  country,  it  would  clog  the  circulation  of  negotiable  paper 
if  the  holder  or  his  agent  was  bound  to  know  every  alteration  in 
the  residence  of  indorsers.  The  inquiries  were  at  the  bank,  and 
of  other  persons,  in  the  case  of  Barr  t;.  Marsh,  much  as  in  this  in- 
stance. 

In  Sturges  et  aL  v.  Derrick,  Wightwick  Exch.  Cas.  77,  an  inquiry 

was  made  of  the  son  of  an  indorser  as  to  his  residence,  and  he  did 

not  know  it,  and  the  court  held,  that  '^  sufficient  diligence  had  been 

used."    And  in  Stuckert  v.  Anderson,  3  Whart.  116,  the  caso 

[  *  349  ]  itself  on  examination  shows  that  an  inquiry  of  the  officers  *  of 

the  bank  where  the  note  was  discounted  is  deemed  sufficient. 
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if  there  be  no  others  near  who  are  likely  to  know  more  as  to  the  res- 
idence of  the  indorsers. 

Some  cases,  it  is  true,  have  been  more  stringent,  such  as  13  Johns. 
434,  and  3  Camp.  263,  but  they  do  not  contradict  our  conclusions  ; 
as  in  the  first  one,  the  notice  was  sent  to  a  wrong  place  quite  remote, 
and  the  inquiry  is  said  to  have  been  limited ;  while  in  the  last,  no 
inquiry  was  made  except  at  the  '^  house  "  where  the  bill  was  payable. 
Most  of  the  cases  referred  to  on  this  point,  of  due  diligence  in  mak< 
ing  inquiry,  are  rather  cases  as  to  due  diligence  in  respect  to  the  time 
when  the  notices  are  sent. 

Some  of  those,  as  bearing  on  this,  allow  a  very  liberal  time  to 
make  inquiries  where  the  residence  is  remote ;  2  Barn.  &  Cressw. 
246;  8  ibid.  393;  2  DowL  &  Eyl.  385;  2  Mood.  &  Ry.  359;  and 
only  require  the  notice  to  be  sent  as  soon  as  information  is  obtained 
under  proper  exertion.  1  Barn.  &  Cressw.  245 ;  Gow,  81 ;  2  Camp. 
462.  And  some  go  so  far  as  to  excuse  giving  notice  at  all,  if  the 
place  of  residence  at  the  time  is  unfixed,  4  Camp.  285,  or  cannot  be 
ascertained.  10  Pet.  580,  and  9  Wheat.  591,  before  quoted.  In  the 
case  now  under  consideration,  then,  the  conclusion  seems  well  sus- 
tained, that  reasonable  inquiries  were  made  as  to  the  residences  of 
the  indorsers,  and  notices  promptly  dispatched,  by  a  proper  agent,  in 
conformity  with  the  information  received.  Whether  the  notices  were 
actually  received  or  not,  and  whether,  if  received,  it  was  not  as  soon 
as  if  they  had  been  directed  to  the  Cross  Roads  post-office,  does  not 
appear,  nor  is  it  material,  as  the  circumstances  before  mentioned 
shonr  due  diligence,  and  thus  make  out  a  sufficient  case,  whether 
the  notices  ever  reached  the  indorsers  or  not  Let  the  judgment 
below  be  affirmed. 

M'LiBAN,  J.  I  dissent  firom  the  opinion  of  the  court  in  this  case 
with  regret. 

The  circuit  court  instructed  the  jury,  "that  if  they  believed  that 
the  notary  made  the  inquiries  stated  in  his  deposition,  and  sent  notice 
to  the  defendant,  as  therein  stated,  he  being  ignorant  of  his  place  of 
residence,  that  the  notice  was  sufficient  to  charge  the  defendant ;  and 
that  under  the  circumstances  of  the  case,  as  proved,  it  was  not  neces- 
sary to  oiake  inquiry  of  the  holder  of  the  note  as  to  the  residence  of 
the  indorser. 

The  note  was  given  by  John  P.  Burks  and  Co.,  to  Matth.  Burks, 
for  $1,600,  in  eight  months  from  its  date,  payable  and  negotiable  at 
the  Planters'  Bank  of  the  State  of  Tennessee,  at  Nashville.  It  was 
indorsed  by  Matth.  Burks,  Benjamin  D.  Harris,  the  defendant  below, 
and  also  by  J.  Robinson,  the  pledntiff.     The  note  does  not  appear  to 
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have  been  negotiated  at  the  bank.  A.  Kingsley,  the  notary, 
[  •  350  ]  made  a  demand  of  payment  at  the  bank  when  *  the  note 
became  due,  but  it  does  not  appear  who  delivered  it  to  him. 
Notices  of  non-payment  were  directed  by  the  notary  to  Matth.  Burks 
and  Benjamin  D.  Harris,  the  first  two  indorsers,  to  Madison  county, 
Alabama. 

He  did  not  know  where  these  indorsers  resided,  but  Hobson,  the 
cashier  of  the  bank,  to  whom  he  applied  for  information  as  to  their 
place  of  residence,  informed  him  that  they  lived  in  the  above  county 
and  State.  Similar  information  was  communicated  to  him  by  Joseph 
Estell,  but  neither  of  these  individuals  knew  the  post-offices  nearest 
to  the  respective  indorsers. 

Bradley,  a  \^^tness,  stated  that,  previous  to  the  maturity  of  the 
note,  Robinson  directed  to  him,  at  HuntsvUle,  Madison  county,  Ala^ 
bama,  notices,  to  all  the  parties  to  the  note,  requesting  him  to  hand 
them  to  Harris  and  the  other  parties,  stating  the  time  when  it  would 
become  due.  And  that  witness  directed  the  notices  to  the  respective 
post-offices  of  the  parties.  To  Harris,  he  directed  the  notice  to  the 
post-office  at  "  Cross  Roads,"  Madison  county,  Alabama. 

On  this  state  of  facts,  the  court  instructed  the  jury,  "  that  the  notary 
was  not  bound  to  inquire  of  the  holder  as  to  the  residence  of  the 
indorsers." 

The  notary  did  not  act  for  himself,  but  as  agent  of  the  holder  ; 
and  it  was  proved  that  Robinson,  who  appears  to  have  been  the 
holder,  resided  in  the  same  town  with  the  notary,  and  knew  the 
proper  direction  for  the  notices.  Now  the  holder  is  bound  to  give 
the  notice  himself,  or  through  his  agent ;  and  can  he  evade  the  la^sr 
by  employing  an  agent  who  is  ignorant  of  the  residence  of  the  in- 
dorser,  which  is  known  to  himself.  He  knows  where  the  indorser 
resides ;  is  he  not  then  bound  to  direct  the  notice  as  the  law  requires  ? 
It  is  a  new  principle  in  the  law  of  agency,  that  the  knowledge  of  the 
principal  shall  not  affect  him,  provided  he  can  employ  an  agent  who 
has  no  knowledge  on  the  subject.  The  holder  is  bound  to  commu- 
nicate to  the  notary  all  the  knowledge  he  has,  so  that  the  notice  may 
be  properly  directed.  And  if  this  be  not  done,  and  the  notice  is 
improperly  directed,  the  holder  loses  his  recourse  against  the  indorser- 
This  seems  to  me  to  be  clear  of  all  doubt 

In  the  case  of  Preston  v.  Daysson  et  al.  7  Louis.  7,  it  was  held, 
"  that  the  holder  of  a  bill  or  note  ought  not  to  avail  himself  of  the 
ignorance  of  the  notary  as  to  the  residence  of  the  indorsers  in  giving 
them  notice  of  protest ;  if  he  knows,  he  must  disclose  their  residence, 
or  it  seems  that  his  neglect  will  discharge  the  indorsers.  And  this  is 
the  case  now  before  the  court 
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There  was  no  proof  that  the  notary  knew  where  Robinson,  the 
plaintiff  below,  r&sided ;  but  it  is  proved  that  he  lived  in  the  same 
town,  his  name  being  on  the  note ;  and  from  the  fact  that  the  notary 
gave  no  notice  to  him,  as  indorser,  it  is  clear  that  he  knew 
he  was  •the  holder.     In  Hill  v.  Varrell,  3  Greenl.  233,  it  [  •SSI  ] 
was  held, ''  that  where  the  residence  of  the  drawer  of  a  bill 
id  unknown  to  the  holder,  he  ought  to  inquire  of  the  other  parties  to 
the  bill  if  their  residence  is  known  to  him."     And  in  Hartford  Bank 
F.  Stedman,  3  Conn.  489,  "  where  the  holder,  who  was  ignorant  oi 
the  indorser's  residence,  sent  the  notice  to  A,  who  was  acquainted 
with  it,  requesting  him  to  add  to  the  direction  the  indorser's  place  of 
residence,  it  was  held  sufficient 

"  If  the  holder  of  a  bill  uses  reasonable  diligence  to  discover 
the  residence  of  an  indorser,  notice  given  as  soon  as  this  is  dis- 
covered is  sufficient"  Preston  v.  Daysson  et  aL  7  Louis.  7.  In 
Beveridge  v.  Burgis,  3  Camp.  263,  Lord  Ellenborough  said :  <^  Ig- 
norance of  the  indorser's  residence  may  excuse  the  want  of  due 
notice,  but  the  party  must  show  that  he  has  used  reasonable  dili- 
gence to  find  it  out  Has  he  done  so  here  ?  How  should  it  be 
expected  that  the  requisite  information  should  be  obtained  where 
the  bill  was  payable  ?  Inquiries  might  have  been  made  of  the  other 
persons  whose  names  appeared  upon  the  bUl,"  &c.  In  Bateman  t*. 
Joseph,  12  East,  433,  ^<  in  an  action  by  an  indorsee  against  the 
payees  and  first  indorser  of  a  bUl,  it  appeared  the  plaintiff  received 
notice  of  its  dishonor  on  the  30th  of  September,  in  time  to  give 
notice  to  the  defendant  on  that  day ;  he  gave  no  notice,  however, 
QntH  the  4th  of  October ;  to  excuse  which,  his  clerk  proved  that  the 
plaintiff  did  not  know  the  defendant's  residence  until  that  day. 
Lord  Ellenborough  left  it  to  the  jury,  whether  the  plaintiff  had  used 
due  diligence  to  find  the  defendant's  residence." 

In  Story  on  Promissory  Notes,  370,  note  1,  it  is  laid  down : 
^  That  merely  inquiring  at  the  house  where  a  bill  is  payable,  is  not 
due  diligence  for  finding  out  an  indorser.  Inquiry  should  be  made 
of  some  of  the  other  parties  to  the  bill  or  note,  and  of  persons  of  the 
same  name."  And  again,  in  page  368,  note :  '<  To  excuse  the  not 
giving  regular  notice  of  the  dishonor  of  a  bill  to  an  indorser,  it  is  not 
enough  to  show  that  the  holder,  being  ignorant  of  his  residence, 
made  inquiries  upon  the  subject  at  the  place  where  the  bUl  was  pay- 
able ;  he  should  have  inquired  of  every  other  party  to  the  bilL" 

There  is  no  pretence  that  the  bank  was  the  holder  of  this  bill. 
For  the  evidence  showed  that  the  notary  did  inquire  of  the  cashier 
of  the  bank  where  the  indorsers  resided.  But  the  court  charged, 
ttiat,  under  the  circumstanceSi  it  was  not  necessary  for  the  notary 
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"  to  make  inquiry  of  the  holder  of  the  note  as  to  the  residence  of  the 
indorser ; "  the  court,  therefore,  referred  to  Robinson  as  the  holder, 
and  not  to  the  bank.  This  charge  is  wholly  inconsistent  with  the 
supposition  that  the  note  was  discounted  by  the  bank ;  for  then  it 
would  have  been  the  holder,  and  the  proper  inquiry,  as  to  the  resi- 
dence of  the  indorsers,  was  made  of  it.  The  note  bears  no 
[  •  352  ]  marks  of  its  having  been  discounted.  That  *  Robinson 
was  the  holder,  appears  from  the  notice  he  gave  to  the  par- 
ties when  the  note  would  become  due,  from  the  fact  that  he  was  not 
notified  as  an  indorser,  and  also  that  he  commenced  suit  as  the 
holder,  after  the  dishonor  of  the  note. 

The  turning  point  in  the  case  is,  whether  the  holder,  in  failing  to 
give  the  proper  direction  to  the  notices  by  his  agent,  the  notary,  is 
not  answerable  for  the  knowledge  he  possessed  of  the  residences 
of  the  indorsers,  which  he  failed  to  communicate  to  the  notary.  I 
care  not  whether  or  not  RrObinson  knew  the  post-offices  of  the  in- 
dorsers. He  had  communicated  with  them  through  Bradley,  the 
witness,  and  if  the  notices  had  been  thus  sent,  the  law  required 
nothing  more. 

It  will  be  observed,  that  the  cases  cited  show  the  duty  of  the  holder 
as  to  giving  notice.  And  it  is  believed  no  case  has  been  reported, 
except  the  one  cited  from  Louisiana  Reports,  where  it  has  been  sup- 
posed that  a  principal,  having  knowledge  of  the  residence  of  the  in- 
dorsers, could  excuse  himself  from  giving  notice  to  them  by  a  want 
of  such  knowledge  in  his  agent.  That  the  notary  knew  Robinson 
was  the  holder  is  conclusively  shown,  as  before  remarked,  by  not 
treating  him  as  an  indorser.  His  name  was  upon  the  note  as  an  in- 
dorser, and  he  must  have  understood  the  purpose  for  which  the  in- 
dorsement by  him  was  made. 

All  the  authorities  say  the  holder  is  bound  to  use  reasonable  dil- 
igence to  ascertain  the  residence  of  the  indorser ;  and  when  he  attains 
that  knowledge,  is  he  not  governed  by  it  ?  And  if  so,  is  he  not 
equally  bound  to  communicate  it  to  his  agent  whom  he  may  employ 
to  give  the  notice  ?  A  denial  of  this  principle  will  overthrow  the 
doctrine  of  notice,  as  established  for  more  than  half  a  century. 

I  think  the  judgment  should  be  reversed,  and  the  cause  remanded 
for  a  venire  de  novOy  in  the  circuit  court. 

AFKiNLET,  J.,  dissented  also. 

9H.  568:18H.  517. 
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Joseph  E.  Foxcroft,  Plaintiff  in  Error,  v.  Dayid  MalletTi 

Defendant 

4  H.  353. 

Where  a  grantor  was  Tinder  obligation  to  set  apart  and  conrey  to  each  of  thirty  settlers  on 
a  towmthip,  a  lot  of.  one  hnndred  acres,  and  conveyed,  by  a  description  which  covered  a 
part  of  the  township,  **  subject,  however,  to  the  condition  that  the  said  Mallett,  the  gran- 
tee, shall  perform  his  part  of  the  settling  duties  in  proportion  to  the  land  conveyed ; "  snd 
afterwards  the  grantee  mortgaged,  ''  the  same  thi^  day  conveyed  to  me  by  N.  I.  as  by  his 
deed,  reference  thereto  being  had  ; "  and  subsequently  the  grantee  proceeded  to  perform 
his  part  of  the  settling  duties,  and  conveyed  the  necessary  lots  to  the  settlers.  Eeld^  that 
the  lots  thns  conveyed  to  the  settlers  were  not  subject  to  the  mortgage. 

The  decision  of  the  highest  court  of  a  State,  construing  a  deed  by  the  rules  of  the  common 
law,  is  not  binding  on  this  court. 

The  case  is  stated  in  the  opinion  of  the  court 
Webster^  for  the  plaintiff 
Evans,  contra. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  conrt  [  •  370  ] 

This  is  a  writ  of  error,  founded  on  an  exception  taken  to 
the  ruling  of  the  circuit  court,  in  the  Maine  district,  as  to  the  con- 
struction of  a  deed 

The  action  below  was  brought  to  recover  lots  No.  11  in  the  4th 
range,  and  No.  11  in  the  5th  range,  in  the  town  of  Lee,  in  said 
district ;  and  the  construction  objected  to  was,  that  a  mortgage  exe- 
cuted Jane  5,  1827,  by  Samuel  Mallett  to  Williams  College,  under 
which  institution  the  plaintiff  in  error  claims,  did  not  comprehend  or 
convey  the  demanded  premises. 

In  order  to  judge  of  the  correctness  of  this  construction,  and  its 
bearing  on  the  rights  of  the  parties,  it  will  be  necessary  to  examine 
the  circnmstances  under  which  the  deed  was  made,  as  well  as  its 
phraseology. 

The  demanded  premises  were  part  of  township  No.  3,  north  of 
Bingham's  Penobscot  purchase,  conveyed  by  the  commonwealth  of 
Massachusetts  to  Williams  CoUege,  the  15th  of  February,  1820, 
under  certain  resolves,  passed  by  the  legislature,  February  19,  1805, 
and  January  27, 1820.  The  only  conditions  in  those  resolves  mate- 
rial to  w^hat  is  now  under  consideration  were,  that  "the 
•  grantees,  or  their  assigns,"  shall  give  security  that  they,  [  •  371  ] 
^^  within  three  years,  will  place  on  said  township,  thirty 
families,  as  settlers,  of  the  description  named  in  the  act  for  promot- 
ing the  sale  and  settlement  of  the  public  lands  in  the  district  of 
Maine  ;  also  reserving  in  said  township  the  usual  public  lots."     By 
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the  act  referred  to,  for  "  promoting  the  sale  and  settlement  of  the 
public  lands  in  the  district  of  Maine,"  it  was  provided,  in  section 
sixth,  "  that  in  every  township  to  be  laid  out  pursuant  to  this  act, 
the  commissioners  shall  set  apart  60  lots,  of  100  acres  each,  of  aver- 
age quality  and  value,  no  two  lots  of  which  shall  be  contiguous  to 
each  other,  which  shall  be  granted  and  conveyed  to  the  first  fifty 
settlers  in  said  township,  upon  the  payment  of  ^5  for  each  lot." 
Statute,  Februsury  15, 1816,  p.,  172.  The  fifth  section  authorized  the 
commissioners  to  take  a  commutation  firom  grantees  of  any  setthng 
duties  they  were  held  to  perform. 

The  resolve,  granting  this  township,  reduced  the  number  of  settlers 
firom  fifty  to  thirty ;  and,  instead  of  reserving  the  right  to  the  com- 
missioners to  execute  such  deeds,  provided,  that  the  grantees  might 
give  security  to  the  State  to  do  it,  and  perform  the  other  duties,  as 
to  the  settlers,  under  the  before-mentioned  act  Accordingly,  Wil- 
liams College  having  conveyed  this  township  to  Nathaniel  IngersoU, 
on  the  15th  of  February,  1820,  and  not  having  given  the  before- 
mentioned  security  themselves,  procured  him  to  do  it,  and  he,  by 
bond,  dated  March  17, 1820,  stipulated  with  the  State,  among  other 
things,  to  place,  within  three  years,  "  on  said  township,  thirty  fami- 
lies, as  settlers,  of  the  description  named  in  the  act  for  promoting  the 
sale  and  settlement  of  the  public  lands  in  the  district  of  Maine." 

Matters  being  thus  situated,  IngersoU,  on  tlie  5th  of  June,  1827, 
conveyed  to  Samuel  T.  Mallett  a  portion  of  said  township,  under  the 
following  description,  reservations,  and  conditions :  — 

"  6,000  acres  of  land,  in  common  and  undivided,  in  the  township 
of  land  lying  in  the  county  of  Penobscot,  as  the  same  township  was 
surveyed  by  Alexander  Greenwood,  Esq.,  in  the  yesw  1811,  the  same 
being  township  numbered  three  in  the  second  range  of  townships 
north  of  the  Bingham  Penobscot  purchase,  and  numbered  four  by 
said  Greenwood,  being  the  same  conveyed  to  me  by  the  president 
and  trustees  of  Williams  College,  as  described  in  their  deed,  dated 
February  15,  1820,  and  this  day  delivered  to  me,  reference  thereto 
being  had;  excepting  and  reserving  the  lots  marked  as  settlers'  lots 
on  a  plan  of  said  town,  made  by  John  Webber,  and  excepting  also 
the  lot  on  which  I  have  improved,  which  are  not  to  be  subjected 
to  a  draft ;  subject,  however,  to  the  condition  that  the  said  Mallett 
shall  perform  his  part  of  the  settling  duties  in  proportion  to  the  land 
conveyed,  and  also  that  from  said  6,000  acres  a  part  of  the 
[  *  372  ]  public  lands  reserved  shall  be  *  taken,  in  proportion  as  said 
6,000  acres  bears  to  the  whole  township." 

On  the  same  day,  to  secure  the  consideration  for  the  purchase,  and 
to  pay  the  same  to  WiUiams*  College,  in  behalf  of  said  Ingersolli  still 
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indebted  to  the  college,  Mallett,  conveyed  the  same  premises,  by 
mortgage,  to  the  college,  under  the  following  description  :  — 

^  6,000  acres  of  land,  in  common  and  undivided,  in  the  township 
of  land  lying  in  the  county  of  Penobscot,  as  the  same  township  was 
surveyed  by  Alexander  Gfreenwood,  1811,  the  same  being  township 
number  three  in  the  second  range  north  of  the  Bingham  Penobscot 
purchase,  and  numbered  four  by  said  Ghreenwood,  being  the  same 
this  day  conveyed  to  me  by  Nathaniel  Ingersoll,  as  by  his  deed, 
reference  thereto  being  had*" 

What  passed  by  this  conveyance  is  the  chief  difficulty  in  the  case. 
The  question  arises  in  this  way. 

The  debt,  secured  by  that  mortgage,  not  being  paid,  the  college 
instituted  a  suit  to  foreclose  the  same,  in  the  year  1832,  and  recov* 
ered  judgment  June  20, 1839.  In  the  mean  time,  namely.  May  11, 
1835,  it  transferred  the  rights  under  the  mortgage  to  John  Webber, 
who,  in  June  of  the  same  year,  conveyed  a  moiety  of  them  to  Fox- 
aofty  the  plaintiff  in  error. 

Webber  and  Foxcroft  then,  in  July,  1836,  petitioned  the  superior 
court  of  Maine  for  a  partition  of  what  the^  held  in  common  with 
others ;  and,  after  various  proceedings,  these  lots.  No.  11  in  the  4th, 
and  No.  11  in  the  5th  range,  were  set  off  to  them  in  severalty ;  and 
on  the  4th  of  Novenaber,  1836,  Webber  released  all  his  rights  in 
ihem  to  Foxcroft  This,  it  is  contended,  vested  the  title  in  him, 
derived  under  the  mortgage ;  and  it  might  have  done  so,  in  one  view 
of  the  case,  had  nothing  else  occurred  to  prevent  or  defeat  it.  But 
Samuel  Mallett,  after  the  conveyance  to  him  by  Ingersoll,  and  the 
mortgage  to  the  college,  proceeded  to  put  on  the  land  various  settlers, 
under  the  reservations  and  conditions  in  the  deed  to  him ;  and,  at  a 
meeting  of  the  proprietors  of  the  township,  for  the  purpose  of  divid- 
ing the  same,  April  16,  1828,  No.  11  in  the  4th  range,  and  No.  11  in 
the  5th,  were  set  off  to  Samuel  Mallett,  with  other  lots,  making 
fourteen  in  all,  and  described  as  ^'  being  lots  which  he  has  sold  to 
settlers,  as  so  much  towards  his  share  in  said  lands ; "  and  on  the 
12th  of  August,  1829,  he  executed  a  deed  of  those  lots  to  the 
demandant. 

The  case,  then,  stands  thus.  If  the  title  to  these  lots  passed  under 
the  mortgage  from  Samuel  Mallett  to  the  college,  without  condition, 
except  as  security  for  the  debt,  the  plaintiff  in  error  is  now  possessed 
of  them  in  severalty,  and  should  retain  them.  But  if  the  title  to 
them  did  not  pass  at  all  by  that  mortgage,  on  account  of  the  excep- 
tions or  reservations,  either  in  it  or  the  prior  deed,  which  are  appli- 
cable to  the  premises ;  or  if  it  passed  on  conditions  which 
*  have  since   vested  these  lots  in  David    Mallett,    as  set-  [  *  373  ] 
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tiers'  lots  under  the  act  to  encourage  the  sale  and  settlement  of 
lands  in  Maine,  —  then  he,  as  settler  and  grantee  of  the  same, 
ought  now  of  right  to  possess  them.  The  general  aspect  of  the 
whole  case  is,  we  think,  strongly  in  favor  of  the  right  set  up  by  the 
demandant. 

On  the  construction  made  in  his  favor  by  the  court  below,  he  will 
recover  only  what  the  laws  of  the  State  intended  such  settlers  as  he 
should  have,  and  which  it  was  expressly  provided  they  should  have 
in  the  deed  from  IngersoU  to  Samuel  Mallett  of  the  tract  including 
these  premises. 

But  should  the  opposite  construction,  contended  for  by  the  tenant, 
prevail,  the  college  and  its  assignees  will  get  back,  under  a  mortgage 
to  secure  a  part  of  the  consideration,  about  one  fourth  of  the  town- 
ship, free  from  any  charge  or  deduction  on  account  of  settlers'  claims, 
when  the  college  was  originally  entitled  to  it  under  the  resolve  only  as 
burdened  with  that  charge,  and  has  paid  nothing  since  to  relieve  the 
land  from  it ;  and  when  the  immediate  grantee  of  the  college  con- 
veyed it  so  burdened,  and  has  done  nothing  since  to  remove  the 
incumbrance.  Again,  it  was  a  leading  principle  of  public  policy  with 
the  State,  in  order  to  increase  its  population  and  wealth,  that  settlers 
should  be  placed  upon  the  land  at  an  early  day,  and,  as  an  induce- 
ment for  them  to  come,  should  have  lots  for  a  very  small  considera- 
tion. The  college  took  the  original  grant  under  stipulations  to  effect 
this,  and  were  bound  to  eifect  it,  to  the  number  of  thirty  families. 

Yet,  on  the  construction  set  up  by  the  tenant,  IngersoU,  under  his 
bond,  and  his  assigns,  under  the  clauses  in  their  deeds  from  him, 
would  be  compelled  to  eifect  this  so  far  as  regards  one  fourth  of  the 
town,  without  allowing  them  any  consideration  therefor,  or  permit- 
ting them  to  make  it  a  permanent  charge  on  the  land  itself,  as  it 
originally  was,  and  would  naturally  continue  to  be. 

But  general  considerations  Uke  these  may  be  counteracted  by 
express  agreements,  and  special  provisions  between  the  parties ;  aad 
it  is  necessary  to  ascertain  next  whether  any  such  different  and  oppos- 
ing agreements  have  been  entered  into  here.  When  IngersoU,  being 
the  second  grantee,  and  the  obligor  in  the  bond  to  the  State,  for  the 
performance  of  duties  as  to  settlers,  proceeded  to  convey  about  one 
fourth  of  the  township  to  Samuel  MaUett,  it  is  dear  that  he  preferred 
making  the  performance  of  the  duties  to  settlers  in  that  portion  of  l^e 
township  a  charge  on  the  land  itself^  by  a  condition  on  the  grant,  aa 
had  formerly  been  the  usage,  rather  than  taking  another  bond  or  othei 
collateral  security  for  it  to  himself.  Such  a  course  was  also  likely  to 
be  the  safest,  and  was  competent  or  legal,  if  he  chose  to  adopt  it« 
Accordingly,  at  the  close  of  the  description  of  the  premises,  in  hia 
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deed  to  MaUett,  he  adds,  ^<  excepting  and  reserving  the  lots  marked," 
&(^  which  are  not  those  now  in  dispute,  and  concludes, 
**5abject,  however,  •to  the  condition,  that  the  said  MaUett  [  *374  ] 
shall  perform  his  part  of  the  settling  duties  in  proportion  to 
the  land  conveyed ;  and  also,  that  from  said  six  thousand  acres,  a 
part  of  the  public  lands  reserved  shall  be  taken,  in  proportion  as  said 
six  thousand  acres  bears  to  the  whole  township."  There  can  be  no 
doubt  that  this  language,  whether  foUowing  or  preceding  the  descrip- 
tion of  the  premises,  was  intended  to  constitute  an  integral  part  of 
the  deed  itself,  and  to  Umit  the  extent  and  nature  of  the  grant.  A 
condition  or  reservation  may  be  inserted  in  any  part  of  a  deed. 
Shepherd's  Touch,  c.  6 ;  6  D.  &  E.  626 ;  1  Saund.  60,  note. 

Nor  is  such  a  provision  inconsistent  with  the  general  covenants,  as 
has  been  contended  by  the  plaintiiT  in  error.  They  must  be  construed 
as  relating  only  to  the  subject-matter,  looking  to  the  whole  deed,  and 
the  obvious  intent  of  the  parties  in  the  whole. 

What)  then,  is  the  effect  of  these  particular  clauses  ?  Clearly  to 
except  out  of^  and  reserve  from  passing  at  aU,  by  the  grant,  so  much 
of  the  six  thousand  acres  as  ^^  the  lots  marked  as  settlers'  lots  on  a 
plan  of  said  town  by  J.  Webber,"  and  also  the  lot  on  which  IngersoU 
had  improved.  These  were  not  to  be  considered  as  held  in  common. 
Of  "  subjected  to  a  draft,"  but  were  entirely  excluded  from  any  future 
division  of  the  six  thousand  acres.  These,  however,  are  not  now  in 
controversy. 

What  more  do  these  clauses  provide  ?  The  whole  land,  which  did 
pass  under  the  grant,  was  to  be  held  "  subject "  "  to  the  condition,  that 
the  said  MaUett  shaU  perform  his  part  of  the  settUng  duties,"  or,  in 
other  words,  put  on  his  proportionate  number  of  families,  and  convey 
to  the  head  of  each  a  hundred-acre  lot  for  only  $5,  and  also  allow  a 
proportionate  share  of  the  public  lands  reserved  in  said  township  to 
*^  be  taken  "  from  this  six  thousand  acres.  This  is  the  important  pro- 
rizsion  bearing  on  the  present  case.  For  aught  which  appears,  the 
settlers  bad  not  then  removed  upon  the  land.  The  public  lots  reserved 
in  the  township  had  not  then  been  set  apart.  But  the  parties  vir- 
tuaUy  agreed  that,  when  settlers  were  put  on,  and  when  the  public 
lots  were  set  apart,  one  fourth,  or  thereabouts,  of  the  lands  in  the 
whole  tOTvn  belonging  to  setters  should,  on  the  payment  of  a  mere 
Qominal  consideration,  come  out  of  these  six  thousand  acres,  and, 
in  like  manner,  one  fourth  of  the  public  lots  should  be  taken  there- 
from. 

This  being  the  special  agreement  of  the  parties,  the  next  inquiry 
is,  has  it  been  carried  into  effect  in  a  manner  so  as  legaUy  to  sustain 
fh"?  judgment  rendered  below  ? 
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The  controverted  expressions  in  the  deed,  seem,  in  their  most 
obvious  import,  either  to  except  from  the  land  conveyed  the  lots 
which  settlers  should  select,  or  to  make  it  a  condition  of  the  grants 
that  the  title  to  those  lots  should  afterwards  be  vested  in  them.  The 
form  of  the  ruling  of  the  court  leaves  it  a  little  uncertain 
[  •  376  ]  •  on  which  of  these  grounds  the  opinion  rested,  as,  after  a 
recital  of  the  evidence  in  the  case,  the  bill  of  exceptions 
says :  — 

«-Upon  this  evidence,  the  honorable  justice  who  presided  at  said 
trial,  ruled  that  the  mortgage  deed  offered  in  evidence  by  the  defend- 
ant, given  to  the  said  trustees  of  Williams  College,  dated  the  6th 
day  of  June,  1827,  marked  6,  does  not  comprehend  and  cover  the  two 
lots,  11th  in  the  4th  range,  and  11th  in  the  6th  range,  being  the  prem- 
ises demanded." 

At  the  first  blush,  it  might  be  inferred  that  the  judge  held  these 
lots  did  not  pass  at  all  under  the  mortgage,  having  been  considered 
as  excepted  or  reserved.  Mallett  t;.  Foxcroft,  1  Story,  477.  But  we 
are  inclined  to  think  that  so  stringent  a  view  of  his  ruling  is  not  in- 
dispensably necessary;  and  if  it  were,  we  see  no  reason  why  the 
judgment  is  not  to  be  sustained,  as  right  in  substance,  and  according 
to  the  merits  of  the  case,  if,  at  the  time  the  writ  of  right  was  brought, 
the  title  to  these  lots  was  not  in  the  mortgagee  or  liis  grantees,  but 
was  rather  in  the  demandant,  under  one  of  the  views  or  constructions 
before  mentioned. 

The  learned  judge  might  well  mean  that  the  mortgage  "does  not 
comprehend  and  cover  the  two  lots  "  in  dispute,  as  matters  stood, 
after  the  settling,  partition,  and  conveyance  to  David  Mallett,  and  he 
would  thus  regard  the  provision  as  a  condition  which  had  been  exe- 
cuted. This  would  be  free  from  much  difficulty.  On  the  contrary, 
it  is  supposed  by  the  plaintiff  that  he  regarded  it  as  an  exception  or 
reservation  of  the  last  lots.  This  would  be,  in  the  spirit  and  intent 
of  the  parties,  as  the  former  clause  had  been,  an  excepting  or  reserving 
of  the  first-named  lots.  If  deciding  so  (1  Story,  477,)  he  doubtless 
considered  that  the  last  lots  would,  ere  long,  be  set  apart  and  marked, 
and  thus  become  certain  on  the  principles  contained  in  the  deed  and 
in  the  statutes,  as  to  settlers  and  partitions  by  the  proprietors  of 
towns,  and  he,  therefore,  may  have  felt  justified  in  regarding  now  as 
sufficiently  certain  what  could  be  afterwards  made  certain,  id  cerium 
est  quod  cerium  reddi  poiesU  Jackson  t;.  Lawrence,  11  Johns.  191. 
But,  in  some  respects,  it  is  not  quite  so  natural  or  safe  a  view  to 
regard  this  last  clause  as  a  reservation  or  exception,  nor  does  the 
judge  call  it  so  in  the  ruling.  An  exception  or  reservation  is  some- 
times void  for  uncertainty,  and  sometimes  for  being  in  favor  of  third 
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persons.    4  East,  464 ;  Thompson  v.  Gregory,  4  Johns.  81 ;  9  Johns. 
73 ;  Co.  Litt  143,  a. 

Those  objections  have  been  urged  in  this  case,  and  it  may,  there- 
fore, be  least  exceptionable  to  regard  the  last  clause,  as  it  is  called  in 
the  deed,  a  condition.  Bice  v.  Osgood,  et  aL  9  Mass.  43 ;  Gray  v. 
Blanchard,  8  Pick.  284.  This  view  seems  well  sustained,  both  by  the 
laagnage  used,  and  the  nature  of  the  transaction.  The  preceding 
clause  is  in  words,  eo  nomine^  excepting  or  reserving,  while 
this  is  eo  nominey  on  "  condition ; "  and  the  lots  *  there  [  *  376  ] 
referred  to  were  previously  set  apart,  marked,  and  identified, 
while  these  were  not  so  set  apart,  but  still  held  in  common,  and  in 
Bome  degree  uncertain.  The  phraseology  was  also  changed  in  the 
last  clause  from  "  excepting  and  reserving,''  to  "  condition,"  probably 
because  the  latter  expression  was  deemed  more  appropriate  as  to  lots 
not  then  selected  or  identified,  but  which  were  intended  and  virtually 
agreed  to  be,  afterwards. 

Such  an  agreement  would,  in  its  spirit,  no  less  than  words,  be  a 
condition,  as  it  would  be  "  a  bridle  "  or  restraint  on  the  grant,  which 
is  one  of  Shepherd's  definitions  of  a  condition.     Shep.  Touch,  c.  6. 

The  nature  of  a  transaction,  as  well  as  the  language,  may  well  be 
regarded  always  in  deciding  whether  a  case  is  a  reservation  or  a  con- 
dition. 13  Maine,  31 ;  15  Maine,  216;  4  Johns.  82 ;  1  D.  &  E.  645 ; 
Shep.  Touch,  c.  6,  p.  122 ;  12  Pick.  156. 

A  charge  like  this,  imposed  in  a  deed  by  the  State,  though  using 
words  of  reservation,  was  adjudged  to  be  a  condition  in  Hovey  v. 
Deane,  13  Maine,  31 ;  and  same  case,  15  ibid.  216 ;  Dunlap  v.  Stet- 
son, 4  Mason,  349.  So  a  provision  may  be  inserted  in  an  instrument 
as  to  land,  which  will  be  construed  either  a  condition  or  a  covenant, 
as  seems  most  appropriate.  Bac.  Abr.  Condition,  G.  And  words 
of  limitation  may  be  taken  for  a  condition.  Com.  Dig.  Condition,  A ; 
11  Mod.  61. 

But  w^hichever  the  last  clause  should  be  considered  as  operating, 
consistent  with  legal  principles,  the  result  on  the  interests  of  the  par- 
ties would  be  much  the  same.  In  the  former  view,  as  an  exception 
or  reservation,  the  land  afterwards  set  apart  for  these  lots  would  be 
regarded  as  never  passing  at  all  to  the  mortgagee  or  his  grantees, 
while,  in  the  latter  view,  as  a  condition,  it  would  pass,  but  only  on 
condition  of  being  vested  in  the  settlers,  so  soon  as  set  apart  and 
conveyed  to  them ;  and  as  the  latter  has  already  been  done,  the  title 
would  not  be  now  in  the  tenant,  under  either-  of  these  views. 

Were  it  necessary  to  give  validity  to  the  clause,  and  it  would  be 
bad  either  as  a  reservation,  exception,  or  condition,  it  would  be  no 
anusual  stretch  of  construction  to  consider  it  as  a  covenant  to  stand 
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seised  to  the  ase  of  the  settlers,  and  in  this  way  reach  a  like  result 
Jackson  v.  Swart,  20  Johns.  87 ;  BedePs  case,  7  Coke,  40. 

A  deed  is,  if  possible,  to  be  made  operative  in  some  way ;  and  the 
construction  should  be  liberal,  in  order  to  effect  that  object,  and 
enforce  the  original  design.  2  Wils.  75 ;  Willes,  682 ;  5  Barn.  & 
Cressw.  106;  2  Saund.  96,  note;  Preston  on  Conveyancing,  41; 
Broom's  Legal  Maxims,  238,  239. 

Making  these  important  clauses,  then,  in  the  deed  from  Ingersoll, 
operative,  and  near  as  may  be  in  conformity  to  the  original  design, 
which  was  both  legal  and  laudable,  why  should  they  not  bind  subse- 
quent mortgagees  and  grantees  ? 

Samuel  Mallett  having  obtained  no  interest  in  the  six 
[  •  377  ]  thousand  *  acres,  so  far  as  regards  the  lots  then  marked  and 
reserved,  and  none  whatever  in  the  whole  tract,  free  from 
the  condition  and  charge  we  have  been  describing,  of  other  lots  to  be 
afterwards  marked  and  assigned,  as  these  have  been,  to  settlers,  how 
could  he  pass  to  others,  by  a  mortgage,  a  greater  interest  than  ho 
obtained  ? 

That  condition  or  charge  was  on  the  land,  as  an  incumbrance,  by 
the  very  terms  of  the  deed  to  him ;  and  he  could  not,  if  he  tried,  con- 
vey a  title  to  the  land  whir^h  should  be  free  from  it.  Such  a  condi- 
tion attaches  to  the  land  wherever  it  goes,  "  although  the  same  pass 
through  the  hands  of  a  hundred  men."  Shep.  Touch,  c.  6 ;  Perkins, 
§  818  ;  2  Preston  on  Conveyancing,  412 ;  1  Co.  Litt:  230,  b.  In  our 
view,  it  operates  like  a  covenant,  which  runs  with  the  land ;  and 
all  assignees  are  bound  by  covenants  real,  that  run  with  the 
land.  Spencer's  case,  5  Coke,  16, 17 ;  Co.  Litt.  47,  a ;  Shep.  Touch. 
161,  c.  6,  176 ;  Com.  Dig.  Condition ;  3  D.  &  E.  393 ;  1  Paige,  412, 
455. 

The  condition,  or  charge,  was  also  public,  —  on  record,  in  extensOj 
in  the  deed  from  Ingersoll.  That  deed  was  expressly  referred  to  in 
the  mortgage  to  the  college ;  and  the  value  of  the  whole,  in  Samuel 
Mallett's  hands,  or  in  those  of  his  mortgagees,  would  be  known  by 
all  to  be,  at  that  time,  reduced  in  proportion. 

By  proceeding  afterwards  to  get  the  partition  made  by  the  proprie- 
tors, and  to  execute  the  deed  to  David  Mallett,  so  as  to  perform  his 
duty  in  respect  to  this  condition,  he  did  not,  as  seems  to  be  contended, 
reduce  further  the  value  of  the  land  to  himself  or  mortgagees,  or  part 
with  any  portion  of  it  not  before  subject  to  be  thus  taken. 

The  extent  and  nature  of  his  title  being  spread  upon  record,  no- 
body could  be  misled,  and  nothing  could  pass  by  his  mortgage,  free 
from  the  same  conditions  and  reservations  under  which  it  had  come 
to  him ;  and  whenever  certain  lots  should  afterwards  be  set  apart  and 
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coDTeyed  to  settlers, — it  being  in  confonnity  with  the  condition,— 
they  could  not  and  ought  not  longer  to  be  held  or  retained  under  the 
mortgage  deed.  Nor  is  the  subsequent  setting  apart  of  the  premises, 
and  the  conveyance  of  them  to  settlers,  a  withdrawal  of  any  part  of 
the  mortgaged  security,  as  is  argued  by  the  plaintiif  in  error;  because 
that  security  embraced  the  6,000  acres  only  as  subject  to  such  an  event; 
and  its  happening  was  provided  for,  and  was  an  open  and  express 
condition  of  the  title  to  the  property  which  was  held  as  security. 

It  is  likewise  urged  by  the  plaintiff  in  error,  that  Mallett  might, 
like  IngersoU,  have  agreed  to  perform  the  duties  towards  settlers,  in 
money.  But  he  did  not.  So,  without  any  agreement,  he  might  have 
done  it  with  money,  and  not  left  it  to  become  an  actual  charge  on 
the  land,  in  his  mortgage,  though  placed  as  a  conditional  charge  on 
it  by  IngersoU.  But  he  did  not.  So  it  is  said  the  condition  here  is 
a  subsequent  one,  and  the  title  vests,  subject  to  be  devested 
•only  by  a  breach  and  an  entry  for  condition  broken,  and  [  *  378  ] 
which  entry  has  never  been  made.  Rice  v.  Osgood  et  oL 
9  Mass.  38 ;  2  Cruise,  title  13,  §  15. 

But  it  has  not  been  broken,  and  hence  no  entry,  by  IngersoU  or 
others,  is  necessary  for  condition  broken.  On  the  contrary,  the  con- 
dition has  been  fulfiUed,  by  a  performance  of  the  duty  to  the  settlers, 
in  getting  their  lots  set  apart  and  conveyed  to  them ;  and  thus  the 
title  to  those  lots  is  vested  in  them  now,  as  the  condition  prescribed, 
rather  than  remaining  in  the  grantee  or  mortgagee.  Rice  v.  Osgood 
et  (iL  9  Mass.  44. 

There  is  no  difficulty,  then,  about  a  breach  and  an  entry,  as  every 
thing  has  been  fulfiUed  in  the  manner  it  ought  to  have  been  done. 
So,  in  answer  to  another  objection,  it  is  clear  that  this  fulfilment  was 
attended  to  as  properly  by  the  mortgagor,  before  a  foreclosure,  as 
by  the  mortgagee.  1  Kck.  87;  Bradley  v.  FuUer,  23  Pick.  9; 
2  Greenl.  132.  The  mortgagor  was  in  charge  of  the  land,  and  was 
stUl  the  owner,  for  aU  purposes  except  the  security  of  the  creditor. 
That  security  is  not  lessened  by  what  he  did  in  this  respect. 

Another  point  has  been  much  argued  in  relation  to  the  mortgage, 
which,  in  this  view  of  the  subject,  is  not  material.  It  is,  that  the 
mc»rtgage  deed  does  not  contain  the  condition.  After  describing  the 
premises,  it  is  true  that  it  does  not  go  into  details  as  to  the  several 
exceptions,  reservations,  and  conditions  in  the  deed  to  Samuel  Mal- 
lett, bat  merely  adds,  "being  the  same  this  day  conveyed  to  me  by 
Na'th'l  IngersoU,  as  by  his  deed,  reference  thereto  being  had."  This 
reference,  it  is  contended,  is  not  broad  enough  to  include  or  cover  the 
exceptions  and  conditions.  But  it  could  not  be  considered  a  forced 
construction  to  hold  that  the  whole  of  the  deed  referred  to  should  be 
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regarded  and  considered  as  showing  he  intended  to  reconvey  for 
security,  all,  and  no  more  or  less,  in  any  view,  than  what  had  just 
been  conveyed  to  him.  Field  v.  Huston,  21  Maine,  69,  72 ;  22  ibid 
327 ;  Foss  et  aL  v.  Crisp,  20  Pick.  121.  The  reference  to  the  deed 
might  as  properly  be  considered  to  indicate  the  interests  as  the  prem- 
bes  just  received.  In  either  view,  the  lots  reserved  would  be  reached, 
as  they  were  connected  not  only  with  the  title  but  the  quantity  of 
land  meant  to  be  conveyed.  So  as  to  any  charges  in  the  form  of  a 
condition  imposed  on  the  land,  they  would  be  embraced,  even  under 
a  reference  to  the  premises,  as  those  charges  are  contained  in  the 
same  sentence,  and  tend  to  show  a  diminished  quantity  of  land 
passing  absolutely. 

Both  deeds  were  also  parts  of  one  transaction,  and  may  well  be 
construed  together,  as  having  a  like  object  in  respect  to  the  extent 
of  the  interests  no  less  than  the  premises.  But  was  the  conclusion 
different,  the  case  would,  in  the  view  first  taken  by  us,  and  which  is 
the  legal  view,  be  merely  that  of  a  grantor  undertaking  to 
[  •  379  ]  sell  or  •mortgage  a  larger  interest  than  he  possessed,  or  an 
interest  unincumbered,  which  was  in  fact  incumbered ;  and 
the  remedy  for  such  an  excess  in  the  conveyance  is  an  action  on  the 
covenants,  and  not  to  construe  the  deed  as  granting  more  than  the 
grantor  himself  possessed. 

There  have  been  some  other  questions  raised  in  the  argument  of 
this  case,  which  it  is  not  material  to  consider  under  the  only  ruling 
at  the  trial  which  is  excepted  to,  and  which  relates  entirely  to  what 
passed  by  the  mortgage. 

One  of  them  is  the  effect  of  a  former  recovery  by  Foxcroft  and 
Webber  against  Mallett,  in  the  proceedings  for  a  partition,  where  the 
title  of  the  latter  to  the  lots  now  in  controversy  was  questioned  and 
tried ;  but  this,  being  a  writ  of  right,  is  probably  not  barred  by  any- 
prior  recoveries  between  these  parties.  Mallet  v.  Foxcroft,  1  Story, 
477.  Another  of  these  questions  is  the  correctness  of  the  partition 
made  by  the  proprietors  of  this  township,  when  the  two  lots  in  con- 
troversy were  set  off  to  Samuel  MaUett.  Such  a  partition,  however, 
though  the  ruling  on  it  is  not  excepted  to  in  the  record,  is  supposed 
to  be  valid  under  the  statutes  of  Maine,  and  the  usages  that  have 
long  prevailed  in  New  England  among  land  proprietors  of  townships 
situated  there.  Smith's  Laws  of  Maine,  176 ;  3  Shepley,  401 ;  12 
Pick.  534;  3  Fairfield,  398;  10  Mass.  146;  3  Pick.  396 ;  12  Mass. 
415 ;  2  GreenL  213 ;  4  New  Hamp.  99 ;  3  Vermont,  290 ;  6  Ver- 
mont,  208. 

In  conclusion,  it  has  been  urged  against  the  judgment  we  have 
formed  in  favor  of  the  right  of  the  demandant,  that  several  actions 
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have  been  tried  in  Maine,  where  his  interests  have  been  brought  in 
question  as  to  the  premises,  and  decisions  had  against  him ;  and  that 
such  local  adjudications  in  respect  to  the  titles  to  real  estate  should 
control  the  opinions  of  this  court.  9  Cranch,  87 ;  2  Wheat.  316 ;  10 
Wheat.  152 ;  12  Wheat.  153 ;  2  Gallis.  105.  But  on  examining  the 
particulars  of  the  cases  cited  to  govern  this,  3  Fairfield,  398 ;  4  Shep- 
ley,  84,  88 ;  14  Maine,  51,  it  will  be  seen  that  the  construction  of 
the  mortgage  to  the  college,  in  respect  to  this  reservation  or  condi- 
tion, never  appears  to  have  been  agitated.  K  it  had  been,  the  decis- 
ion would  be  entitled  to  high  respect,  though  it  should  not  be  regarded 
as  conclusive  on  the  mere  construction  of  a  deed  as  to  matters  and 
language  belonging  to  the  common  law,  and  not  to  any  local  statute. 
3  Sumner,  136,  277. 
Let  the  judgment  below  be  affirmed. 

6  H.  437 ;  8  H.  234;  12  H.  139;  19  H.  393. 


Jambs  Stimpson,  Plaintiff  in  Error,  v.  The  West  Chester  Rail- 
road Company,  Defendants. 

4  H.  380. 

Under  the  pntent  act  of  Jaly  3,  1832,  §  3,  (4  Stats,  at  Large,  559,)  as  well  as  under  that  of 
JdIv  4,  1836,  ^  13,  (5  Stats,  at  Lai-ge,  122,)  no  use  of  the  tiling  patented  prior  to  a  sur- 
render on  account  of  a  defective  specification,  can  confer  a  right  to  continue  the  use  after 
the  reissue  of  the  letters  in  a  corrected  form. 

The  7th  section  of  the  act  of  March  3,  1839,  (5  Stats,  at  Laige,  354,)  has  reference  to  an 
ori^^tnal  application  for  a  patent,  not  to  its  reissue. 

Whether  the  new  patent  be  for  a  substantially  different  invention  from  that  designed  to  be 
covered  by  the  original  patent,  is  a  question  of  fact;  but  as  the  13th  section  of  the  act  of 
1836,  confers  on  the  commissioner  of  patents  power  to  issue  the  renewed  patent  in  the 
cases  described,  if  he  does  issue  it,  the  inquiry  afterwards  must  be  limited  to  the  fairness 
of  the  transaction. 

Erbor  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania.  The  case,  so  far  as  respects  the  points 
decided,  is  stated  in  the  opinion  of  the  court 

(7.  X  and  J.  JR.  IngersoUj  for  the  plainti£ 
JUiles^  contra. 

•  BiTLean,  J.,  delivered  the  opinion  of  the  court.  [  •401  ] 

The  plaintiff  brought  an  action  against  the  defendant  for 
an  infringement  of  his  patent,  for  a  "  new  and  useful  improvement  in 
the  mode  of  turning  short  curves  on  railroads."     The  questions  for 
dedBion  arise  on  exceptions  to  the  charge  of  the  court  to  the  jury. 
And  here  it  may  be  proper  to  jeraark  that  the  exceptions  arc  to  the 
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charge  as  published  at  length,  and  not  to  the  points  ruled  by  the 
court,  as  is  the  correct  practice.  Under  the  peculiar  circumstances 
of  this  case,  the  court  will  not  dismiss  the  writ  of  error  upon  this 
ground,  but  it  is  expected  that  a  different  course  will  hereafter  be 
pursued. 

On  the  21st  of  August,  1831,  the  plaintiff  obtained  a  patent  fwr 
an  invention  or  improvement  in  the  application  of  the  flanches  of 
the  wheels  on  .one  side  of  railroad  carriages  and  of  the 
[  *  402  ]  treads  of  *  the  wheels  on  the  other  side,  to  turn  short  curves 
upon  railroads.  The  specijGlcations  of  this  patent  being 
defective,  it  was  surrendered  the  26th  of  September,  1835,  and  a 
renewed  one  obtained,  in  order,  as  proved,  "  to  limit  and  confine  it 
to  the  turning  short  curves  in  streets,  &c.,  by  leaving  out  certain 
matters  in  it  respecting  the  crossing  of  tracks  or  roads,  and  the  pass- 
ing over  turnabouts,  and  to  define  the  subject-matter  of  the  patent 
more  clearly,  without  its  being  necessary  to  refer  to  that  simultane- 
ously obtained  for  forming  and  using  cast  or  wrought  iron  plates,"  &c. 

In  his  charge,  the  judge  said  to  the  jury :  "  It  clearly  appears  that 
the  defendants  constructed  their  railroad  with  the  plaintiff  *s  curves 
in  1834,  one  year  or  more  before  the  plaintiff's  application  for  his 
renewed  patent ;  consequently,  they  may  continue  its  use  without 
liability  to  the  plaintiff." 

The  patent  was  surrendered,  and  a  new  one  obtained,  under  the 
3d  section  of  the  "  act  concerning  patents,"  of  the  3d  of  July,  1832, 
and  the  correctness  of  the  above  opinion  is  to  be  ascertained  by  a 
reference  to  the  proviso  of  that  section.  It  is  there  declared :  "  No 
public  use  or  privilege  of  the  invention  so  patented,  derived  from  or 
after  the  grant  of  the  original  patent,  either  under  any  special  license 
of  the  inventor,  or  without  the  consent  of  the  patentea  that  there 
shall  be  a  free  public  use  thereof,  shall,  in  any  manner,  prejudice  his 
right  of  recovery  for  any  use  or  violation  of  his  invention,  after  the 
grant  of  such  new  patent  as  aforesaid." 

The  charge  of  infringement,  in  the  declaration,  is  laid  some  years 
after  the  new  patent,  so  that  the  question  does  not  arise  whether  an 
action  could  be  sustained  for  a  violation  of  the  right  prior  to  the 
corrected  patent.  The  above  proviso  would  seem  to  be  susceptible 
of  but  one  construction  ;  and  that  is,  that  the  patentee  may  sustain 
an  action  "  for  any  use  or  violation  of  his  invention  after  the  grant 
of  the  new  patent"  Now,  it  is  plain  that  no  prior  use  of  the  defec- 
tive patent  can  authorize  the  use  of  the  invention  after  the  emana- 
tion of  the  renewed  patent  under  the  above  section.  To  give  to  the 
patentee  the  fruits  of  his  invention  was  the  object  of  the  provision 
and  this  object  would  be  defeated,  if  a  right  could  be  founded  on  a 
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use  Bubseqnent  to  the   original  patent  and  prior  to  the  renewed 
one. 

The  13th  section  of  the  act  of  the  4th  of  July,  1836,  which  re- 
modelled the  patent  law  in  this  respect,  made  no  material  change  in 
the  act  of  1832.  The  words  in  the  latter  act  are :  "  And  the  patent, 
so  reissued,  together  with  the  corrected  description  and  specification, 
shall  have  the  same  effect  and  operation  in  law,  on  the  trial  of  all 
actions  hereafter  commenced  for  causes  subsequently  accruing,  as 
though  the  same  had  been  originally  filed  in  such  corrected  form,  be- 
fore the  issuing  out  of  the  original  patent."  Now  any  person  using 
an  invention  protected  by  a  renewed  patent  subsequently 
•to  the  date  of  this  act,  is  guilty  of  an  infringement,  how-  [  •403  ] 
ever  long  he  may  have  used  the  same,  after  the  date  of  the 
defective  and  surrendered  patent. 

The  circuit  court  relied  upon  the  7th  section  of  the  act  of  the  3d 
of  March,  1839,  as  sustaining  their  construction  in  regard  to  the  use 
of  the  invention  after  the  renewed  patent.  But  that  section  has  ex- 
clusive reference  to  an  original  application  for  a  patent,  and  not  to  a 
renewal  of  it  We  think  the  court  erred  in  their  instruction  to  the 
jury  above  stated. 

In  their  charge,  the  court  said :  <<  The  use  of  grooves  was  not 
claimed  and  was  no  part  of  the  thing  patented  in  1831,  for  turning 
short  curves,  but  was  a  part  of  the  thing  patented  in  1835."  "  That 
it  was  an  essential  part  of  the  invention."  And  further,  "  in  taking 
the  statement"  of  Dr.  Jones,  "as  proof  of  the  facts  there  existing, 
oar  opinion  is,  that,  connected  with  the  publication  in  the  Journal  of 
the  Franklin  Institute,  in  1832,  when  the  matter  was  fresh  in  his  rec- 
ollection, and  the  specification  in  the  new  patent,  the  old  one  was 
invalid  and  Inoperative,  by  reason  of  non-compliance  with  the  requi- 
sites of  the  act  of  1793.'  That  it  did  not  embrace  the  groove,  which 
was  essential  to  its  validity,  that  the  new  patent  is  not  the  same 
invention,  and  that  the  plaintiff  has  not  made  out  a  case  of  such 
inadvertence,  accident,  or  mistake,'  as  justifiec^the  issue  of  the  new 
patent,  inasmuch  as  it  appears,  from  the  patent  for  plates  on  railroads 
i9>aed  at  the  same  time  with  the  one  for  short  curves,  that  he  had 
known  and  described  the  grooves." 

The  original  patent,  as  proved  by  Dr.  Jones,  was  burnt  with  the 
patent-office,  and  no  part  of  the  specifications  is  preserved,  except 
that  which  was  published  by  the  witness  in  the  Franklin  JoumaL 
That  publication  does  not  purport  to  give  the  whole  of  the  specifica- 
tions, and  consequently,  the  claim  is  not  limited  by  the  notice  in  that 
jonmaL     Doctor  Jones,  speaking  of  the  patent  issued  in  1831,  says : 


1  1  Stats,  at  Lar^e,  318. 
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"  The  main  defect,  in  my  judgment,  of  the  original  specifications  In 
the  patent  for  turning  short  curves,  was  the  omission  of  the  mention 
of  the  groove  in  the  inner  rail.  I  believe,  however,  that  it  was 
alluded  to  in  the  specifications,  but  the  description  of  it  was  contained 
principally,  if  not  wholly,  in  the  specification  of  the  patent  for  form- 
ing and  using  cast-iron  or  wrought  plates,"  &x;. 

That  there  was  a  defect  in  regard  to  the  grooves  in  the  specifica- 
tions of  the  first  patent  is  shown,  and  also  that  the  patent  was  sur- 
rendered in  order  to  remedy  that  defect  But  whether  this  vitiated 
the  patent,  is  not  a  question  in  this  case,  as  it  does  not  affect  the 
right  now  asserted,  if  the  fijrst  patent  were  void.  Whether  the  new 
patent  was  substantially  for  a  different  invention  from  the  first  one, 
was  a  question  for  the  jury  on  the  evidence.  But  the  court  ruled 
this  point,  withdrawing  the  facts  from  the  jury.  The  witness  thinks 
"  that  in  the  first  patent  the  grooves  were  alluded  to,"  but 
[  •404  ]  the  *  terms  used  are  not  recollected  by  him,  and  as  the 
patent  has  been  burnt,  they  cannot  now  be  proved.  We 
think  the  circuit  court  erred  in  not  leaving  the  jury  to  act  upon  the 
facts,  as  regards  the  difference  between  the  original  and  the  renewed 
patent.  On  the  facts,  we  should  draw  a  different  conclusion  frooi 
that  which  was  given  to  the  jury  by  the  circuit  court  An  allusion 
to  grooves  in  this  specification,  as  more  particularly  described  in 
the  other  patent,  would  at  least  show  the  intention  of  the  patentee, 
if  it  did  not  make  good  his  patent 

By  the  13th  section  of  the  act  of  1836,  "  if  the  patent  shall  be 
inoperative  or  invalid,  by  reason  of  a  defective  or  insufficient  de- 
scription or  specification,"  &c.,  "  if  the  error  has  or  shall  have  arisen 
by  inadvertency,  accident,  or  mistake,  and  without  any  fraudulent  or 
deceptive  intention,  it  shall  be  lawful "  to  surrender  it,  &c.     Now,  as 
in  granting  the  renewed  patent,  the  officers  of  the  government  act 
under  the  above  provisions,  their  decision  must  at  leastbe  considered 
as  primd  facie  evidence  that  the  claim  for  a  renewal  was  within  the 
statute.     But  this  would  not  be  conclusive  against  fraud  in  the  sur- 
render and  renewal,  which,  on  the  evidence,  would  be  a  matter  for 
the  jury.     And  we  suppose  that  the  inquiry  in  regard  to  the  surren- 
der is  limited  to  the  fairness  of  the  transaction.     In  whatever  maa- 
ner  the  mistake  or  inadvertence  may  have  occurred,  is  immaterial. 
The  action  of  the  government  in  renewing  the  patent,  must  be  con- 
sidered as  closing  this  point,  and  as  leaving  open  for  inquiry,  before 
the  court  and  jury,  the  question  of  fi^aud  only. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  to  that  court,  with  instructions  to  award  a  venire  facids  de 
novo. 

16  H.  212;  17  H.  74;  7  Wal.  688. 
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Sakuel  Smyth,  Plaintiff  in  Error,  v.  Daniel  P.  Strader,  Jabies 
Pbrrine,  and  John  H.  Woodcock,  late  Partners,  under  the  Firm  of 
Strader,  Perrinb,  and  Co. 

4  H.  404. 

In  Alabama,  the  law  merchant  governs  negotiable  notes  payable  at  a  bank,  and  therefore 
an  tndorseo  for  yalae,  without  notice,  and  before  maturity,  takes  the  papsr  discharged 
from  any  infirmity  of  want  of  consideration. 

A  party  to  a  negotiable  note,  cannot  impeach  it  by  his  testimony ;  d  fortiori^  if  he  be  also  a 
party  to  the  record. 

Erbor  to  the  circnit  court  of  the  United  States  for  the  southern 
district  of  Alabama.  The  facts  are  stated  in  the  opinion  of  the 
court 

Parke^  for  the  piaintifi; 

Sherman  and  WUMs  Hdllj  contriu 

•  IVTIiBAN,  J.,  delivered  the  opinion  of  the  court  [  •413  ] 

The  plaintiff  brought  his  action  as  the  second  indorsee  of 
two  promissory  notes  in  favor  of  E.  Stevenson,  purporting  to  be 
signed  by  Stxader,  Perrine,  and  Co.,  which  partnership  con- 
sisted  of  •  Daniel  P.  Strader,  James  Perrine,  E.  Stevenson,  [  *  414  ] 
and  John  H.  Woodcock.  The  notes  were  assigned  by 
Stevenson  to  Stinson  and  Campbell,  of  New  Orleans,  and  by  them 
to  tiie  plaintifE  Stevenson  died  before  the  commencement  of  the 
suit,  and  the  process  was  served  only  on  Perrine  and  Woodcock. 
At  the  fall  term  of  1842,  Woodcock  pleaded  a  discharge  under  the 
bankrupt  law,  and  Perrine  pleaded  that  the  partnership  of  Strader, 
Perrine,  and  Co.  commenced  in  November,  1835,  and  that  in  Decem- 
ber of  the  same  year  he  withdrew  from  it  That  at  the  time  of  leaving 
the  firm  he  sold,  for  $1,000,  his  interest  to  Stevenson,  who,  by  Stinson 
and  Campbell,  through  one  Primrose,  paid  him  the  above  sum ;  and 
that  they  knew  of  his  withdrawal.  That  the  notes  were  antedated, 
and  ^were  not  in  possession  of  Stinson  and  Campbell,  or  assigned  to 
ttiem^  till  after  the  17th  of  May,  1836. 

Issues  being  joined  on  these  pleas,  the  case  was  submitted  to  a 
jury,  who  found  in  favor  of  Perrine,  and  that  Woodcock  had  been 
discharged  under  the  bankrupt  law. 

The  questions  for  decision  arise  on  a  bill  of  exceptions,  taken  by 
the  plaintiff 

The  plaintiff  proved,  by  the  deposition  of  Hood,  that  Stevenson 
was  a  member  of  the  firm  of  Strader,  Perrine,  and  Co.,  and  that  he 
ezecmted  the  notes,  and  that  they  are  dated  before  any  public  notice 
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was  given  of  the  dissoTlution  of  the  firm.  That  the  firm  of  Stinsoii 
and  Campbell  were  indebted  to  the  plaintiff,  in  a  large  sum,  in  the 
smnmer  of  1831 ;  and  that  in  part  payment,  the  notes,  before  matur- 
ity, were  assigned  t6  him,  for  which  a  credit  on  their  account  wad 
entered.     And  here  the  plaintiff's  evidence  closed. 

The  defendant,  Perrine,  proved,  "  that  he  withdrew  from  the  firm 
the  6th  of  December,  1835,  but  that  there  was  no  public  advertise- 
ment,  giving  notice  of  the  dissolution  of  the  firm,  until  the  23d  of 
April,  1836,  although  the  fact  was  known  to  Stinson  and  Campbell 
at  the  time  of  Perrine's  withdrawal." 

The  defendant  also  proved,  by  John  Test,  that  in  August,*»1836, 
he  saw  in  the  hands  of  the  plaintiff's  agent,  eui  account  current  be- 
tween him  and  the  firm  of  Stinson  and  Campbell ;  that  he  made  a 
copy  of  the  same,  which  he  produced,  and  from  which  it  appeared 
that  no  credit  had  been  entered  for  the  notes  sued  on. 

The  plaintiff's  counsel  moved  the  court  to  exclude  from  the  jury  all 
testimony  as  to  the  transactions  between  Stevenson  and  the  firm  of 
Stinson  and  Campbell,  or  between  Stevenson  and  the  other  members 
of  the  firm  of  Strader,  Perrine,  and  Co.,  there  being  no  proof  of  any 
notice  to  the  plaintiff  of  any  of  these  matters  insisted  on  by  the  de- 
fendant in  his  defence.  But  the  court  overruled  the  motion,  and 
"  instructed  the  jury,  that  if  they  believed  the  said  notes  were  made 
by  Stevenson,  without  the  knowledge  and  consent  of  his 
[  *  415  ]  partners,  and  that  he  passed  them  off  to  the  said  *  Stinson 
and  Campbell  without  the  knowledge  or  consent  of  his  part- 
ners, and  that  if  the  said  Stinson  and  Campbell,  at  the  time  of  their 
receiving  the  notes,  knew  that,  prior  to  that  time,  to  wit,  on  the  6th 
of  December,  1835,  Perrine  had  withdrawn  from  said  firm,  and  was 
not  then  a  partner,  and  that  if  it  was  also  proved  to  them  that  the 
said  notes  were  passed  to  the  said  Stinson  and  Campbell  by  Stevenson 
for  his  individual  benefit,  and  not  for  the  interest  and  b&nefit  of  the 
said  firm,  and  that  this  was  known  to  the  said  Stinson  and  Campbell 
when  they  received  the  said  notes,  that  then  the  jury  must  find  for 
Perrine,  the  defendant"  To  the  above  ruling  and  instruction,  ex- 
ceptions were  taken  by  the  plaintiff. 

From  the  instruction  of  the  court,  it  appears  the  notes  in  contro- 
versy were  considered  as  governed  by  the  law  merchant  By  the 
Alabama  statute  of  1812,  (Clay's  Dig.  381,)  the  assignee  of  ''  bonds, 
obligations,  bills,  single,  promissory  notes,  and  all  other  writings  for 
the  payment  of  money,"  may  sue  in  his  own  name ;  but  all  equities 
and  grounds  of  defence  remain  open  as  fully  as  though  the  instru- 
ment had  not  been  assigned,  until  the  defendant  had  notice  of  the 
a3.signment   But  by  the  act  of  1828,  (Clay's  Di^.  383,)  it  is  providsd, 
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''that  the  same  remedy  on  bills  of  exchange,  foreign  and  inlemd,  and 
on  promissory  notes  payable  in  bank,  shall  be  governed  by  the  law 
merchant,  as  to  days  of  grace,  protest,  and  notice ; "  and,  by  the  sue- 
ceeding  section,  all  other  contracts  for  the  payment  of  money,  &c., 
are  made  ''  assignable  as  heretofore,  and  the  assignee  may  maintain 
snch  suit  thereon  as  the  obligee  or  payee  could  have  done,  whether  it 
be  debt,  covenant,  or  assumpsit" 

The  phraseology  of  this  section  would  seem  to  place  all  other  in- 
stroments,  for  the  payment  of  money,  icCy  on  a  different  footing  from 
those  described  in  the  preceding  section.  The  provision  of  that 
section  appears  only  to  relate  to  the  remedy  on  bills  of  exchange  and 
promissory  notes  payable  at  bank  under  the  law  merchant,  as  regards 
the  days  of  "  grace,  protest,  and  notice,"  But  as  the  following  sec- 
tion defines  the  rights  of  the  assignee  of  "  all  other  contracts  in  writ- 
ing for  the  payment  of  money,"  &c,,  it  may  perhaps,  be  fairly  inferred 
that  the  legislature  intended  the  negotiability  and  character  of  'the 
instruments  above  named  should  be  regulated  by  the  general  com- 
mercial law.  Such  seems  to  be  the  opinion  of  the  supreme  court  of 
Alabama.  In  the  case  of  M'Donald  v.  Husted,  3  Alabama,  297, 
it  was  held,  '<  that  a  note  made  negotiable  and  payable  at  bank  is 
not  subject  to  offset,  in  the  hands  of  a  bond  fide  indorsee,  who  has 
acquired  it  previous  to  maturity,  although  it  has  never  been  nego- 
tiated at  the  bank  where  it  is  made  payable."  Also  in  Beal  v. 
Wainwright,  6  Alabama,  156,  the  same  principle  is  recognized. 

However  fairly  Stevenson  may  have  acted  in  the  execution  of  these 
notes  payable  to  himself,  it  is  clear  that  he  could  not  have 
*  sustained  on  them  an  action  at  law.  A  partner  of  a  firm  [  *  416  ] 
camiot,  at  law,  sue  it,  for  that  would  be  to  sue  himself.  But 
a  bond  fide  assignee  of  Stevenson  might  maintain  an  action.  Jones 
et  aLf  Assignees,  v.  Yates,  9  Barn.  &  Cressw.  532 ;  Bosanquet  et  aL 
V.  Wray,  6  Taunt.  597 ;  Aubert  v.  Maze,  2  Bos.  &  Pul.  371 ;  Smith 
r.  Lusher,  5  Cowen,  688.  Stevenson,  in  executing  the  notes  to  him- 
self, under  the  circumstances  proved,  committed  a  fraud  against  his 
partners ;  and  this  fraud  was  greatly  aggravated,  if,  as  alleged,  he 
antedated  the  notes  so  as  to  charge  Perrine  as  partner.  That  he 
assigned  the  notes  to  Stinson  and  Campbell,  if  for  any  consideration, 
for  one  that  was  personal  to  himself,  and  wholly  disconnected  with 
the  partnership,  is  not  controverted.  These  facts,  or  a  part  of  them, 
of  which  Stinson  and  Campbell  must  have  had  knowledge,  would  have 
defeated  a  recovery  by  them.  Every  ''  contract  in  the  name  of  the 
firm,  in  order  to  bind  the  partnership,  must  not  only  be  within  the 
scope  of  the  business  of  the  partnership,  but  it  must  be  made  with 
a  party  who  has  no  knowledge  or  notice  that  the  partner  is  acting  in 
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Yiolation  of  his  obligations  and  duties  to  the  firm,  or  for  purposes 
disapproved  of  by  the  firm,  or  in  fraud  of  the  firm."  Story  on  Part- 
nership, 193.  This  rule  as  well  applies  to  the  indorsement  of  nego- 
tiable instruments  as  to  other  contracts. 

But  the  fraud  of  Stevenson,  and  the  knowledge  of  that  firaud  by 
Stinson  and  Campbell,  do  not  necessarily  defeat  the  plaintiff's  action. 
And  the  charge  of  the  court  on  this  point  was  clearly  erroneous.  If, 
before  the  maturity  of  the  notes,  in  the  due  course  of  business,  and 
without  any  knowledge  of  the  circumstances  of  their  execution  and 
first  indorsement,  the  plaintiff  received  them,  he  may  be  entitled  to 
recover,  notwithstanding  the  firaud.  By  "  forming  a  partnership,  the 
partners  declare  themselves  to  the  world  satisfied  with  the  good  faith 
and  integrity  of  each  other,  and  impliedly  undertake  to  be  responsible 
for  what  they  will  respectively  do  within  the  scope  of  the  partnership 
concerns."  Story  on  Partnership,  161.  On  this  principle,  the  firm 
is  bound  for  the  frauds  committed  by  one  of  its  partners.  Where 
one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third  person, 
the  rule  is  just,  that  he  shall  suffer  who  reposed  the  higher  confidence 
and  credit  in  such  person. 

But  if  the  plaintiff  received  these  notes  after  their  maturity,  he 
holds  them  subject  to  all  the  defences  which  might  have^been  set  up 
against  them  in  the  hands  of  Stinson  and  Campbell.  Or  if  he  re- 
ceived them  out  of  the  ordinary  course  of  business,  without  considera- 
tion, or  under  circumstances  which  authorize  an  inference  that  he  had 
knowledge  of  the  fraud  in  their  execution  or  their  first  indorsement, 
he  cannot  recover.     These  are  matters  of  evidence  for  the  jury. 

The  testimony  of  John  Test,  which  was  excepted  to,  we 
[  *  417  ]  think  *  was  rightfully  admitted.  He  proved  that,  in  August, 
1836,  he  saw  in  the  hands  of  an  agent  of  the  plaintiff  an 
account  current  between  him  and  the  firm  of  Stinson  and  Campbell. 
That  he  copied  the  account,  which  copy  he  exhibited,  and  firom 
which  it  did  not  appear  that  a  credit  had  been  entered  for  the  notes 
in  controversy.  As  this,  compared  with  the  evidence  of  the  plaintiff, 
might  conduce  to  disprove  the  consideration  alleged  to  have  been 
paid  for  the  notes  by  the  plaintiff,  it  was  properly  admitted.  The 
relevancy  of  the  deposition  of  Charles,  which  was  also  excepted  to,  is 
not  very  apparent  It  shows  that  Stinson  and  Campbell,  in  1836, 
drew  a  large  amount  of  drafts  on  the  plaintiff,  in  part  payment  of 
drafts  which  he  had  previously  drawn  on  them.  This  drawing  and 
redrawing  constituted  no  part  of  the  account  current  spoken  of  by 
Test,  but  at  the  foot  of  the  account  a  memorandum  was  made  of 
these  drafts.  As  this  deposition  conduced  to  show  the  nature  of  the 
accounts  between  the  plaintiff  and  the  firm  of  Stinson  and  Campbell, 
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no  very  strong  objection  is  perceived  to  its  admission  as  evidence.  It 
coald  not  have  misled  the  jury. 

The  deposition  of  Strader,  which  was  also  excepted  to  by  the 
plaintiff,  was  not  admissible  under  the  decisions  of  this  court  He 
was  one  of  the  firm  of  Strader,  Perrine,  and  Co.,  and  his  testimony 
conduced  to  show  the  firaud  of  Stevenson  in  the  execution  of  the 
notes.  In  the  case  of  the  Bank  of  the  United  States  v.  Dunn,  6  Pet. 
57,  this  court  said :  ^^  It  is  a  well  settled  principle,  that  no  one,  who 
is  a  party  to  a  negotiable  note,  shall  be  permitted,  by  his  own  testi- 
mony, to  invalidate  it."  The  same  principle  was  held  in  Bank  of 
Metropolis  v.  Jones,  8  Pet  12.  This  was  decided  in  the  case  of 
Walton  et  al^  Assignees  of  Sutton,  v.  Shelley,  1  Term  R.  296 ;  and 
although  that  decision  was  overruled  by  the  king's  bench  in  the  case 
of  Jordaine  v.  Lashbrooke,  7  Term  R.  601,  this  court,  in  the  cases 
cited,  and  in  several  subsequent  cases,  have  established  the  rule  as 
above  stated.  In  the  state  courts,  there  is  a  great  diversity  of  judg- 
ment on  this  point 

Strader  was  a  party  on  the  record,  and  that  rendered  him  an  in- 
competent witness.  Scott  v.  Lloyd,  12  Pet.  149 ;  Stein  v.  Bowman 
et  ai.  13  Pet  219. 

Upon  the  .whole,  the  judgment  of  the  circuit  court  is  reversed,  and 
a  venire  de  novo  awarded* 

Catron,  J.  In  this  ease,  my  opinion  is  founded  on  considerations 
that  differ  so  much  from  those  proceeded  on  in  the  principal  opinion, 
that  I  am  under  the  necessity  of  stating  my  own  views,  or  of  dissent- 
ing, which  I  am  not  prepared  to  do. 

In  the  first  place,  Stevenson  had  been  one  of  the  firm  of  Strader, 
Perrine,  and  Co.  He  made  the  note  payable  to  himself,  and  signed 
the  name  of  the  firm  to  it  Being  both  a  maker  and  the 
payee,  the  *  note  was  void  on  its  face,  or  at  least  could  have  [  *  418  ] 
no  legal  effect;  when  negotiated,  that  is,  when  it  was 
mdorsed  by  Stevenson,  and  sold  to  Stinson  and  Campbell,  it  could 
only  become  a  binding  instrument  in  their  hands  on  Strader,  Perrine, 
and  Co.,  as  Stinson  and  Campbell  could  enforce  payment.  The  time 
of  negotiation,  therefore,  is  the  true  date  of  the  note. 

It  is  in  proof,  that  the  firm  of  Strader,  Perrine,  and  Co.,  was  dis- 
solved on  the  23d  of  April,  1836,  and  that  the  usual  advertisement 
was  then  made  of  the  fact  This  bound  all  persons  who  had  not 
had  previous  dealings  vdth  the  firm ;  nor  is  there  any  proof  found  in 
the  lecxxrdy  showing  that  either  Stinson  and  Campbell,  or  Smyth,  the 
plaintiff^  had  had  any  such  dealings.  K  the  note  was  negotiated, 
therefore,  to  Stinson  and  Campbell,  after  the  dissolution  of  the  part* 

14* 
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nership,  it  was  void,  and  does  not  bind  Peirine,  inasmuch  as  Steven- 
son had  no  power  to  bind  him, 

2.  Perrine  is  proved  to  have  withdrawn  from  the  firm  in  December, 
1835.  But  as  no  regular  notice  was  given  of  this  fact,  it  rests  on 
him  to  bring  home  knowledge  of  it  to  the  holder  of  the  paper.  If 
Stinson  and  Campbell  bad  knowledge,  when  they  took  the  note 
from  Stevenson,  then  they  could  not  have  recovered  from  Perrine  on 
it 

So  again,  if  Stinson  and  Campbell  took  the  note  from  Stevenson 
in  discharge  of  the  individual  debt  of  the  latter,  they  could  not 
recover  from  Perrine,  whether  he  was  or  was  not  a  partner  at  the 
date  of  its  negotiation.  The  proof  of  either  of  these  events  is 
imposed  on  the  plaintiff.  But  having  shown  either  of  the  last  two 
circumstances,  then  the  plaintiff  is  bound  to  prove  "  under  what  cir- 
cumstances, or  for  what  value,  he  became  the  holder."  I  need  only 
refer  to*  Chitty  on  Bills,  (9th  ed.)  648,  for  the  established  rule.  If 
the  plaintiff  fails  to  show,  in  such  case,  that  he  came  by  the  note  in 
the  due  course  of  trade,  and  before  it  fell  due,  then  the  defendant  is 
entitled  to  a  verdict. 

3.  In  regard  to  the  question  of  the  competency  of  Strader's  evi- 
dence, I  have  found  much  difficulty.  The  competency  of  Strader  to 
depose,  in  the  principal  opinion,  is  held  to  be  governed  by  the  cases 
of  United  States  Bank  v,  Dunn,  6  Pet.  51,  and  Bank  of  Metropolis 
V.  Jones,  8  Pet.  12.  In  the  one  case,  Carr,  the  first  indorser,  was  in- 
troduced by  the  second  indorser,  Dunn,  who  was  sued  to  make  out  a 
defence.  In  the  second  case,  Jones,  the  indorser  and  defendant,  in- 
troduces Mr.  Blake,  the  maker  of  the  note,  to  establish  a  defence  ; 
and,  in  each  instance,  this  court  held  that  the  witness  was  incompe- 
tent to  invalidate  the  negotiable  paper  to  which  he  was  a  party ;  and 
the  decision  in  Walton  i;.  Shelley,  1  Term  R.  296,  was  followed. 
Of  this  case,  Mr.  Chitty  says  (669) :  "  Though  it  was  formerly  held, 
that  no  party  should  be  permitted  to  give  testimony  to  invalidate  an 

instrument  he  had  signed,  a  contrary  rule  now  prevails ; " 
[  *419  ]  and  refers  to  Bent  v.  Baker,  3  Term  R.  36,  and  *  Jordaine  i?. 

Lashbrooke,  7  Term  R.  601.  "  The  general  rule  is,"  says 
Chitty,  "  that  it  is  no  objection  to  the  competency  of  a  witness,  that 
he  is  also  a  party  to  the  same  bill  or  note,  unless  he  be  directly  inter- 
ested in  the  event  of  the  suit,  and  he  be  called  in  support  of  such 
interest ;  or  unless  the  verdict,  to  obtain  which  his  testimony  is  offered, 
would  be  admissible  evidence  in  his  favor  in  another  suit."  This 
was  the  principle  on  which  the  cases  of  Bent  v.  Baker,  and  Jordaine 
»•  Lashbrooke,  proceeded.  By  the  statute  of  3  and  4  Will.  IV.  c.  42, 
§  26,  for  the  amendment  of  the  law,  the  rule  was  enlarged,  so  as 
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to  let  in  parties  to  negotiable  paper  as  witnesses  for  or  against  whom 
the  verdict  and  judgment  might  be  evidence,  the  statute  providing 
that  the  record  should  not  be  evidence  for  or  against  them.     And 
thus  the  law  of  evidence,  in  this  regard,  now  stands  in  the  courts  of 
Great  Britain.     It  is  also  settled,  and  had  been,  long  before  1832, 
when  the  decision  in  the  Bank  of  the  United  States  v.  Dunn  was 
made,  in  a  large  majority  of  the  States  of  this  Union,  in  accordance 
with  the  principles  laid  down  in  Jordaine  v.  Lashbrooke,  and  Bent  v. 
Baker ;  and  the  question  now  is  for  this  court  to  determine  how  far 
the  United  States  circuit  courts,  when  acting  in  the  States,  shall  en- 
force the  doctrine  laid  down  in  Dunn's  case,  and  which  was  very 
properly  applied  in  that  of  Jones.     The  decision  is :  "  That  no  man 
who  is  *  a  party '  to  the  note  or  bill  shall,  by  his  own  evidence,  inval- 
idate it."     But  suppose  he  is  no  party  to  it,  and  that  his  name  has 
been  put  on  it,  or  to  it,  by  forgery,  and  he  is  called  on  by  another  to 
establish  that  the  defendant's  name  was  forged,  as  well  as  that  of  the 
witness,  is  he  then  competent  ?     He  gave  no  credit  to  the  paper ; 
and,  if  the  evidence  of  all  those  who  could  prove  the  defence  is  cut 
off,  by  the  mere  name  appearing,  nothing  more  would  be  required  to 
effectuate  the  fraud,  than  to  put  on  the  names  of  all  persons  who 
could  prove  the  fraud.     In  such  an  instance,  I  feel  sure  the  rule  laid 
down  by  this  court  does  not  apply.     Nor  can  I,  satisfactorily  to  my 
own  mind,  distinguish  the  case  put  from  one  where  a  fraudulent  note 
is  made  in  the  name  of  a  firm,  by  one  of  the  original  partners,  alter 
the  dissolution  of  the  partnership,  when  he  had  no  authority  to  use 
the  name  of  those  he  attempts  to  bind.     Indeed,  it  is  difficult  to  say 
that  Stevenson  was  not  guilty  of  forgery,  if  he  made  the  notes,  and 
passed  them  off  to  Stinson  and  Campbell,  after  the  dissolution  of 
the  partnership,  in  discharge  of  his  own  debt,  and  with  the  intention 
to  defraud  his  former  partners.     In  the  cases  that  have  heretofore 
come  before  this  court,  the  witnesses  proved  in  advance  that  they 
gave  credit  to  the  paper,  by  signing  their  names ;  and  that  they  were, 
beyond  dispute,  parties  to  it,  as  well  as  the  defendant. 

The  principle  assumed  in  Walton  v,  Shelley  is  in  violation  of  one 
of  the  most  familiar  and  general  principles  of  evidence  known  to 
courts  of  justice ;  that  is  to  say,  that  any  person  of  sufficient 
*  age  and  sanity  can  be  a  competent  witness  to  depose  in  [  *  420  ] 
any  cause  where  he  is  not  directly  interested  in  the  event  of 
the  suit.  To  this  rule  there  are  exceptions,  but  they  are  almost  uni- 
formly favorable  to  the  admission  of  the  testimony,  are  of  compara- 
tively recent  origin,  founded  on  experience,  and  conducive  to  the  due 
administration  of  justice  in  a  high  degree. 
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Again,  the  act  of  May  19,  1828,^  declares,  that  ^  the  fonns  and 
modes  of  proceeding  in  suits  in  the  courts  of  the  United  States,  (in 
States  admitted  into  the  Union  since  1789,)  in  those  of  common  law, 
shall  be  the  same  in  each  of  those  States  respectively  as  are  now 
used  in  the  highest  court  of  original  and  general  jurisdiction  of  the 
same." 

That  the  court  below  proceeded,  in  the  admission  T)f  Strader  as  a 
witness,  according  to  the  modes  of  proceeding  in  the  circuit  courts 
of  the  State  of  Alabama,  is  not  questioned.  The  method  and  man- 
ner of  administering  justice  in  the  state  courts  is  the  mode  referred 
to  in  the  act  of  congress,  as  I  understand  it ;  and  I  cannot  resist  the 
conclusion,  that  the  modes  prescribed  by  the  act  of  congress  to  the 
federal  courts  held  in  that  State  embrace  the  rules  in  regard  to  the 
competency  of  evidence ;  without  evidence  there  can  be  no  proceed- 
ings ;  rules  for  its  admission  are  indispensable ;  these  rules  must  be 
derived  from  some  authority;  from  statutes  they  cannot  be,  and 
therefore  congress  has  said  the  state  courts  shall  famish  them  to  the 
foreign  tribunals  administering  the  laws  there,  and  this  for  the  plain 
reason,  that  the  measure  of  justice  shall  be  the  same  in  the  foreign 
that  it  is  in  the  domestic  tribunals,  and  evidence  is  the  measure  of 
justice  in  great  part. 

There  can  be  no  objection  to  the  competency  of  Strader  because 
he  was  a  party  of  record.  The  original  writ  issued  against  him  and 
Perrine  jointly  ;  but  Strader  was  not  found,  and  a  nolle  prosequi  was 
entered  as  to  him,  and  Perrine  was  declared  against  alone. 

I  concur  that  the  charge  of  the  circuit  court  w^s  erroneous  in  so 
far  as  it  assumed  that  the  instruments  sued  on  were  subject  to  the 
same  equities  in  the  hands  of  Smyth  that  they  were  when  held  by 
Stinson  and  CampbelL  The  courts  of  Alabama  have  construed  the 
statutes  of  that  State  affecting  negotiable  paper,  and  held  they  did 
not  apply  to  notes  payable  in  bank ;  of  which  description  are  the 
ones  sued  on.  The  charge,  therefore,  violated  the  commercial  rale, 
that  the  innocent  indorsee  takes  the  paper  discharged  of  a  previous 
infirmity. 

4  H.  576. 

U  Stats.  «t  Laige,  sra. 
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Isabella  L.  Mackay,  Executrix  of  James  Mackay,  Zeno  MackaTi 
George  Anthony  Mackay,  James  Bennet  Mackay,  Reuben  Cole- 
man and  Eliza  Lucy,  his  Wife,  William  Coleman  and  Amelia 
Ann,  his  Wife,  Louis  Guyon  and  Mary  Catherine,  his  Wife, 
David  Bowles  and  Julia  Jane,  his  Wife,  and  Isabella  Louisa 
Mackay  by  Isabella  L.  Mackay,  her  Gxiardian,  v,  Patrick  M. 
Dillon. 

4  H.  421. 

As  this  court  has  not  jnrisdiction  under  tho  25th  section  of  the  judiciarj  act  of  1789,  (1 
Stats,  at  Lni^e,  85  J  to  revise  the  decision  of  a  state  court  upon  a  mere  question  of  con- 
flicting boundaries,  so  it  cannot  reexamine  its  decisions  on  the  admissibility  of  evidence 
bearing  on  such  question  of  boundary ;  but  when  evidence  admitted  for  that  purpose  has 
been  alloircd  an  effect  upon- a  question  of  title  arising  under  an  act  of  congress,  this  court 
has  such  jurisdiction. 

A  mere  private  survey,  made  to  enable  the  city  of  St.  Louis  to  present  its  claim  to  commons 
before  the  board  of  commissioners  under  the  act  of  March  2,  1805,  (2  Stats,  at  Large. 
324,)  can  have  no  influence  on  the  title;  it  was  not  adopted  by  the  act  of  confirmation  of 
Jane  13,  1812,  (2  Stats,  at  Large,  748,)  which  did  not  make  confirmation  with  any  refer- 
eoce  to  any  private  survey. 

The  facts  and  exceptions  sufficiently  appear  in  the  opinion  of  the 
court,  save  that  Mackay's  survey  therein  referred  to,  after  a  plat,  con- 
tained the  following  certificate :  — 

2,  Survey  of  the  tract  claimed  as  commons,  by  Mackay,  in  1806. 

•*  I  do  certify,  that  the  above  plat  represents  four  thousand  two 
hundred  and  ninety-three  arpents  of  land,  situated  joining  the  town 
of  St.  Louis,  and  surveyed  by  me  at  the  request  of  the  inhabitants 
of  the  said  St  Louis,  who  claim  the  same  as  their  right  in  com- 
mon, and  at  whose  request  I  have  included  in  the  said  common 
seven  different  pretensions  of  different  individuals,  as  appears  on  the 
above  plot,  besides  those  which  are  unknown  to  me,  and  not  sur- 
veyed. Given  under  my  hand  at  St  Louis,  the  22d  day  of  Febru- 
ary, 1806.  James  Mackay. 

«  Received  for  record,  St  Louis,  27th  February,  1806. 

Antoine  Soulard, 
Surveyor-  General  of  Territory  of  LouisiatkiJ^ 

LawlesSy  for  the  plaintifTs. 

Gamble  and  Bates^  contrsu 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  446  ] 

The  record  before  us  is  brought  here  by  a  writ  of  error  to 
the  supreme  court  of  Missouri,  under  the  25th  section  of  the  judiciary 
act.     The  action  was  an  ejectment  for  land,  to  which  each  party 
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claimed  title  by  virtue  of  an  act  of  congress  confirming  interfering 
Spanish  claims. 

The  evidence  on  part  of  the  plaintiffs  having  been  introduced  in 
the  state  court  of  original  jurisdiction,  the  defendant  offered  to 
read  copies  of  certain  documents  and  depositions  taken  in  1806 
and  1825,  certified  by  the  United  States  recorder  of  land  titles 
in  the  State  of  Missouri,  as  truly  copied  from  the  originals  on  file 
and  of  record  in  his  office.  These  were  objected  to,  on  the  part  of 
the  plaintiffs,  as  incompetent  to  go  to  the  jury ;  the  objection  was 
overruled,  the  evidence  admitted,  and  an  exception  taken.  And  the 
first  question  is,  was  the  evidence  thus  offered  competent  ?  It  is  set 
out  in  the  report  of  the  case,  and  need  not  be  further  described.  As 
the  objection  draws  in  question  the  nature  and  character  of  the  evi- 
dence, it  is  deemed  proper  to  state  here  what  they  are ;  less  for  the 
purpose  of  disposing  of  the  ruling  of  the  court  on  this  point,  than  as 
preparatory  to  the  decision  of  others  that  follow,  each  involving  the 
effect  and  character  of  the  evidence  more  or  less. 

By  the  3d  article  of  the  treaty  of  1803,^  by  which  Louisiana  was 
acquired,  the  inhabitants  were  to  be  maintained  and  protected  in  the 
free  enjoyment  of  their  property  in  the  ceded  territory.  To  carry  the 
treaty  into  execution,  as  regarded  titles  and  claims  to  land,  congress, 
by  the  act  of  March  2,  1W5,  provided  that  a  board  of  commis 
sioners  should  be  appointed  by  the  President,  and  also  a  recorder  of 
land  titles ;  which  was  accordingly  done.  The  board  for  Louisiana 
(now  Missouri  and  Arkansas)  sat  at  St.  Louis,  as  at  that  place  the 
recorder's  office  was  established,  and  is  yet  kept. 

By  the  4th  section  of  the  act,  all  those  asserting  claims  to  land 
founded  on  concessions  or  other  assumptions  of  right,  and  which 
claims  originated  with  the  French  or  Spanish  governments  prior  to 
the  20th  of  December,  1803,  were  required,  on  or  before  the  1st  day  of 
March,  1806,  to  deliver  to  the  recorder  written  notices  of  claim,  stating 
the  nature  and  extent  thereof,  together  with  a  plat  of  the  tract 
claimed,  and  written  evidences  tending  to  establish  the  right.  The 
notice,  plat,  and  evidences  were  to  be  recorded  in  books  to 
[  •  446  ]  be  kept  by  *  the  recorder  for  that  purpose.  This  recorded 
notice  and  evidence  formed  the  foundation  in  each  case  for 
the  action  of  the  board ;  although  other  evidence  might  be  required 
by  it,  or  be  adduced  by  the  claimant.  The  board  was  to  decide  in  a 
summary  way,  according  to  justice  and  eqiii.y,  on  all  claims  thus  filed. 

It  was  directed  to  appoint  a  clerk,  whose  duty  it   should  be  to 
enter  in  a  book  full  and  correct  minutes  of  the  proceedings  and  de- 


^  8  StatB  at  Largo  20). 
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dsions  of  the  board;  together  with  the  evidence  on  which  each 
decision  was  made  ;  the  book,  on  the  dissolution  of  the  board,  was 
to  be  deposited  with  the  recorder  of  land  titles ;  but  the  clerk  was 
first  to  make  two  copies,  one  of  which  he  was  to  forward  to  the 
secretary  of  the  treasury,  and  the  other  was  to  be  deposited  with  the 
surveyor-general  in  said  district  According  to  this  law,  the  inhabi- 
tants of  St.  Louis  filed  their  notice  of  claim,  plat,  and  evidences,  in 
1806,  asking  to  have  the  town  common  confirmed  to  them. 

By  the  Ist  section  of  the  act  of  1812,  June  13,  congress  con- 
firmed the  claim  to  commons  adjoining  and  belonging  to  St.  Louis ; 
with  similar  claims  made  by  other  towns.  But  no  extent  or  boun- 
daries were  given  to  show  what  land  was  granted  ;  nor  is  there  any 
thing  in  the  act  of  1813,  firom  which  a  court  of  justice  can  legally 
declare  that  the  land  set  forth  by  the  survey,  and  proved  as  com- 
mons by  witnesses,  in  1806,  is  the  precise  land  congress  granted ;  in 
other  words,  the  act  did  not  adopt  the  evidence  laid  before  the  board 
for  any  purpose ;  and  the  boundaries  of  claims  thus  confirmed  were 
designedly  (as  we  suppose)  left  open  to  the  settlement  of  the  respec- 
tive claimants,  by  litigation  in  the  courts  of  justice,  or  otherwise. 

The  confirmation  extended  to  town  lots,  out  lots,  common  field 
lots,  and  commons  in,  adjoining,  or  belonging  to  the  several  towns 
or  villages.  And  the  act  of  1812  made  it  the  duty  of  the  principal 
deputy  surveyor  of  the  territory,  as  soon  thereafter  as  might  be, 
to  survey,  or  cause  it  to  be  done,  and  marked,  the  out-boundary 
lines  of  the  several  towns,  so  as  to  include  the  out  lots,  common 
field  lots,  and  commons ;  of  this  out-boundary  survey,  he  was  to 
make  plats,  and  transmit  them  to  the  surveyor-general,  who  was  to 
foTwsid  copies  to  the  commissioner  of  the  general  land-ofHce  and 
to  the  United  States  recorder  of  land  titles  in  Missouri.  The  object 
of  this  proceeding,  on  part  of  the  government,  was  to  sever  the  con- 
firmed claims  in  a  mass  from  the  remaining  lands  of  the  United 
States,  and  others  outside  of  the  boundary,  and  nothing  more. 

The  act  of  May  26, 1824,'  supplemental  to  that  of  1812,  author- 
ized further  proofs  to  be  taken  before  the  recorder  in  regard  to  town 
lots,  out  lots,  and  common  field  lots,  confirmed  by  the  act  of  1812, 
as  respected  inhabitation,  cultivation,  or  possession,  and  the  boundaries 
and  extent  of  each  claim ;  but  the  provision  does  not  ex- 
•  tend  in  terras  to  the  commons.  }n  virtue  of  this  act,  how-  [  *  447  ] 
ever,  the  evidence  found  in  the  record,  and  taken  before  the 
recorder  in  1825,  was  filed  in  the  recorder's  office  further  to  establish 
the  extent  of  the  town  commons. 

1 4  Stats,  at  Lai^,  68. 
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The  objection  taken  in  the  state  circuit  court  was  to  the  whole 
evidence  certified  from  the  recorder's  office,  without  discrimination! 
and  the  question  turns  on  its  competency  for  any  purpose. 

The  powers  of  the  supreme  court  are  limited  in  cases  coming  up 
from  the  state  courts,  under  the  25th  section  of  the  judiciary 
act,  to  questions  of  law,  where  the  final  judgment  or  decree  draws 
in  question  the  validity  of  a  treaty  or  statute  of  the  United  States, 
&c.,  or  where  their  construction  is  drawn  in  question,  or  an  author- 
ity exercised  under  them;  and  as  the  admission  of  evidence  to 
establish  the  mere  fact  of  boundary  in  regard  to  the  extent  oi  grant 
cannot  raise  a  question  involving  either  the  validity  or  construction 
of  an  act  of  congress,  &c.,  this  court  has  no  jurisdiction  to  con- 
sider and  revise  the  decision  of  a  state  court,  however  erroneous 
it  may  be  in  admitting  the  evidence  to  establish  the  fact  But 
when  evidence  is  admitted  as  competent  for  this  purpose,  and  it  is 
sought  to  give  it  effect  for  other  purposes  which  do  involve  ques- 
tions giving  this  court  jurisdiction,  then  the  decisions  of  state 
courts  on  the  effect  of  such  evidence  may  be  fully  considered  here, 
and  their  judgments  reversed  or  affirmed,  in  a  similar  manner  as  if  a 
like  question  had  arisen  in  a  supreme  court  of  error  of  a  state,  when 
reversing  the  proceedings  of  inferior  courts  of  original  jurisdiction, 
and  on  this  principle  we  are  compelled  to  act  in  the  present  suit, 
when  dealing  with  the  instruction  given  on  behalf  of  the  defendant. 

2.  The  following  instructions  were  next  asked  on  part  of  the 
plaintiffs,  and  refused :  "  That  Mackay's  survey  of  common,  pre- 
serving Mackay's  claim  on  the  northeast  part  thereof,  is  conclusive 
that  the  claim  of  commons  did  not  extend  over  Mackay's  claim,  as 
between  those  claiming  the  common  and  Mackay  or  his  heu^.  That 
Mackay's  survey  of  commons,  including  his  claim,  is  good  evidence 
to  go  to  the  jury,  that  the  claim  of  commons  did  not  extend  over 
and  cover  Mackay's  claim." 

The  survey  referred  to  was  the  one  made  in  1806,  at  the  instance 
of  the  inhabitants  of  St.  Louis,  for  the  purpose  of  presenting  their 
claim  to  commons  in  due  form  to  the  board.  It  was  in  its  nature  a 
private  survey,  not  binding  on  the  United  States ;  and  to  avoid  any 
implication  to  the  contrary,  the  act  of  February  28,  1806,'  was 
passed,  which  extended  the  powers  of  the  surveyor-general  of  Louis- 
iana over  the  land  in  controversy,  and  made  it  his  duty  to  appoint 
principal  deputies ;  over  these,  the  commissioners  at  St.  Louis  had 
power  given  to  them,  by  which  surveys  could  be  ordered  of  private 
claims.     When  the  board  desired  surveys  to  be  made,  they  ordered 
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them  to  be  executed  at  the  expense  of  the  party  •inter-  [  *  448  ] 
ested.  And  thfc  law  declares,  that  every  such  survey,  as 
well  as  every  other  survey,  by  whatever  authority  heretofore  executed, 
those  of  legal  and  complete  titles  only  excepted,  shall  be  held  and 
considered  as  private  surveys  only ;  and  all  tracts  of  land,  the  titles 
to  which  may  be  ultimately  confirmed  by  congress,  shall,  prior  to  the 
issuing  of  patents,  be  resurveyed,  if  judged  necessary,  under  the  au- 
thority of  the  surveyor-general.  It  follows,  that  Mackay's  survey  of. 
1806  had  no  influence  on  the  title  of  either  party,  and  that  the  in- 
structions asked  were  properly  refused. 

3.  The  following  instruction  was  asked  for,  and  given,  on  part  of 
the  defendants :  "  That  the  claim  of  the  inhabitants  of  the  town 
of  St  Louis  to  commons,  as  exhibited  upon  the  copy  of  the  claim 
given  in  evidence,  was  confirmed,  by  the  act  of  congress  of  the  13th 
of  June,  1813,  to  the  inhabitants  of  said  town,  according  to  the 
claim,  and  that  the  title  to  the  land  so  confirmed,  is  a  valid  title 
against  the  title  of  the  plaintiffs  under  the  confirmation,  by  the  act 
of  congress  of  the  4th  of  July,  1836."  i 

It  assumes,  as  matter  of  law,  that  the  act  of  1813  adopted  Mackay's 
survey,  and  the  evidence  given  in  its  support;  that  they  are  part 
of  the  grant,  as  to  its  extent  and  legal  effect,  and  conclusive  as 
against  the  plaintiff's  confirmation.  On  the  trial,  both  parties  ad- 
mitted that  the  land  in  dispute  lies  within  the  survey  of  1806,  and 
therefore  the  instruction  took  the  case  firom  the  jury,  and  cut  off  all 
proof  to  the  contrary  of  this  being  the  true  boundary;  whereas 
the  survey  was  a  mere  private  act,  as  already  stated,  and  concluded 
nothing  for  either  side  ;  and,  in  holding  the  contrary,  the  state  court 
erred,  and  for  which  the  judgment  must  be  reversed. 

By  what  description  of  surveys  the  United  States  are  bound,  and 
those  claiming  titie  under  them  governed,  we  have  already,  during 
the  present  term,  been  called  on  to  decide,  in  the  case  of  Jourdan  v. 
Barrett,  4  How.  169,  and  need  not  repeat.  Nor  is  it  necessary  to  inquire 
here  what  the  effect  of  a  legal  survey  of  the  St  Louis  common 
s,  as  the  question  has  been  directiy  presented  in  the  cause  of  Les 
Bois  V,  Bramell,  4  How.  449,  heard  and  decided  concurrently  with  this, 
and  on  the  same  arguments,  and  to  the  opinion  in  which,  in  this 
lespect,  we  refer. 

7  H.  586;  8  H.  317;  16  H.  494. 
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Marie  Nicolle  Les  Bois,  Plaintiff  in  Error,  v.  Samuel  Belam£14L 

Defendant. 

4  H.  449. 

Tho  act  of  Jane  13,  1812,  con6rining  commons,  &&,  in  St.  Louis,  (2  Stats,  at  Lai^,  748,) 

excepted  out  of  its  operation  only  lands,  the  claims  whereto  had  then  been  contii-mcd  by 

the  board  of  commissioners,  organized  under  the  act  of  March  2,  1805,  (2  Stats,  at  Large, 

324.) 
One  having  an  inchoate  Spanish  title  to  land  in  Missouri,  who  had  neither  presented  it  to 

any  board  of  coniniissioners,  nor  to  the  district  court,  stood  barred  on  May  26,  1829. 
The  owner  of  such  a  claim  never  had  any  standing  in  a  court  of  justice,  till  conferred  upon 

him  by  the  political  power ;  and  as  between  two  such  claimants,  asserting  conflicting  rights, 

the  political  power  could  determine  which  should  have  title. 
The  act  of  July  4,  1836,  confirming  claims  to  land  in  Missouri,  (5  Stats,  at  Large,  126,) 

excepts  from  its  operation  lands  previously  confirmed  by  act  of  congress. 

The  case  is  stated  in  the  opinion  of  the  court. 

3Iaffenis,  for  the  plaintiff. 

No  counsel  contra. 

[  •  456  ]     •  Catron,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  by  a  writ  of  error  to  the  circuit  court 
of  the  district  of  Missouri.  It  is  an  action  of  ejectment  for  208 
acres  of  land,  lying  within  the  commons  of  St  Louis,  and  confirmed 
to  the  plaintiff  by  the  act  of  congress  of  July  4,  1836 ;  and  was  sur- 
veyed by  the  authority  of  the  United  States,  in  September,  1838. 
The  act  of  1836,  and  the  survey,  make  out  a  good  primd  fade  title 
for  the  plaintiff. 

The  defend&nt  claims  title  under  the  city  of  St.  Louis,  and  the 
title  of  the  city  depends  on  its  grant  of  the  commons  by  the  act«  of 
1812  and  1831.^  The  evidence  of  identity  and  boundary  of  neither 
claim  being  disputed,  the  plaintiff  moved  the  court  to  instruct  the 
jury,  that  the  survey  offered  by  the  inhabitants  of  St  Louis  in  sup- 
port of  their  claim,  upon  which  survey  was  laid  down,  at  the  request 
of  the  claimants,  the  concession  and  survey  of  Marie  Nicolle  Les 
Bois,  excludes  and  protects  from  the  confirmatory  operation  of  the 
acts  of  congress  of  13th  June,  1812,  an  act  of  congress  of  27th 
January,  1831,  the  title  of  said  Marie  Nicolle  Les  Bois  to  the  tract 
granted  to  her,  which  instruction  was  refused.  The  survey 
[  *  457  ]  referred  to  was  one  made  of  the  commons  in  *  1806,  by 
James  Mackay ;  and  on  a  plat  of  the  survey,  filed  with  a 
notice  of  claim  before  the  board  of  commissioners '  organized  by- 
virtue  of  the  act  of  1805,  to  examine  and  report  on  French  and  Span- 
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ish  claims,  this  of  Les  Bois  was  laid  down,  with  six  others.  Mackay's 
survey  was  a  private  one,  made  at  the  instance  of  the  inhabitants  of 
St  Louis,  and  was  not  binding  on  the  rights  of  any  one ;  nor  did  it 
profess  to  exclude  the  pretensions  laid  down  on  the  plat,  as  not  being 
part  of  the  town  common,  but  the  reverse.  For  our  further  views 
on  the  question  presented  by  the  instruction,  we  refer  to  what  is  said 
on  it  in  the  case  of  Mackay's  Heirs  v.  Dillon,  submitted  to  us  at  the 
same  time  with  the-  present. 
The  court  then  instructed  the  jury  as  follows:  — 

1.  That  the  inhabitants  of  the  town  of  St.  Louis  were  con- 
firmed in  their  claim  to  commons  by  the  acts  of  congress  of  1812  and 
1831. 

2.  That  the  notice  of  claim  of  said  inhabitants,  as  filed  with  the 
recorder  of  land  titles,  and  exhibited  before  the  board  of  commission- 
ers, read  here  to  the  jury,  is  evidence  of  the  extent  of  the  said  claim 
to  said  commons. 

3.  If  the  claim  of  the  plaintiff  is  included  within  the  boundary  of 
the  lands  confirmed  to  the  town  of  St  Louis  by  the  acts  of  1812 
and  1831,  then  the  jury  must  find  for  the  defendant ;  because  those 
acts  passed  the  title  to  the  land  in  controversy  to  the  inhabitants  of 
said  town. 

These  were  excepted  to. 

As  to  the  first  instruction  given,  it  may  be  remarked,  that  by  the 
act  of  June  13,  1812,  congress  provided,  that  the  rights,  titles,  and 
claims  to  town  or  village  lots,  out  lots,  common  field  lots, "  and  com- 
mons," in,  adjoining,  and  belonging  to  St.  Louis,  and  other  towns, 
should  be,  and  the  same  were,  thereby  confirmed  to  the  inhabitants, 
&c  • 

That  this  was  a  general  confirmation  of  the  common  to  the  town, 
as  a  community,  no  one  has  ever  doubted,  so  far  as  the  confirmation 
operated  on  the  lands  of  the  United  States ;  and  to  which  no  indi- 
vidual daim  or  pretension  was  set  up ;  and  the  question  arising  on 
the  instruction  is,  whether  the  plaintiff's  claim  was  excepted  directly. 
Of  by  reason  of  a  prior  right  vested  in  the  plaintiff.  The  only  direct 
**xeeption  in  the  act  is  the  proviso :  "  That  nothing  herein  contained 
r-hall  be  construed  to  affect  the  rights  of  any  persons  claiming  the 
<ame  lands,  or  any  part  thereof,  whose  claims  have  been  confirmed 
by  the  '  board  of  commissioners '  for  adjusting  and  settling  claims  to 
land  in  the  said  territory." 

The  board  referred  to  was  organized  according  to  the  act  of  March 
2, 1805,  with  powers  to  examine  such  claims  as  that  of  the  plaintiff, 
and  to  decide  on  their  validity ;  and  although,  by  the  act,  no  power 
was  given  to  make  a  conclusive  adjudication  without  the  sanctiou 
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of  congress,  yet  if  any  claim  was  declared  good  an^ 
[  •  458  ]  *  valid,  and  recommended  for  confirmation,  it  was  of  the 
class  mentioned  in  the  foregoing  proviso,  as  we  suppose, 
even  when  acted  on  under  the  act  of  1805 ;  but  by  the  act  of  March 
3,  1807,  §  4,'  the  powers  of  the  commissioners  were  extended,  and 
confirmations  of  various  classes  of  claims  were  authorized  to  be 
made  by  the  board  conclusively,  without  the  intervention  of  congress, 
and  for  which  patents  were  to  issue,  on  surveys  made  by  officers  of 
the  United  States. 

The  foregoing  were  the  only  description  of  titles  excepted  from  the 
act  of  1812,  and  as  the  plaintiff's  was  not  one  of  them,  the  act  did 
not  apply  to  it  in  the  saving  clause. 

The  next  inquiry  on  the  first  instruction  given  is,  as  to  the  opera- 
tion of  the  act  of  1831  on  the  plaintiff's  claim. 

The  act  of  May  26, 1824,^  gave  jurisdiction  to  the  district  court 
of  the  United  States  for  the  Missouri  district,  to  hear  and  adjudge, 
in  a  mode  of  proceeding  according  to  the  rules  governing  courts  of 
equity,  on  all  claims  of  the  description,  and  that  were  in  the  situation, 
of  the  plaintiff's  —  the  United  States  being  defendants;  and  either 
party  having  the  right  of  appeal  to  the  supreme  court. 

The  fifth  section  of  the  act  declares:  "That  any  claim  not 
brought  before  the  district  court  within  two  years  firom  the  pass- 
ing thereof,  shall  be  forever  barred,  both  in  law  and  equity;  and 
that  no  other  action  at  common  law,  or  proceeding  in  equity,  shall 
ever  thereafter  be  sustained  in  any  court  whatever,  in  relation  to  said 
claim." 

An  act  for  the  relief  of  Phineas  Underwood,  and  for  other  pur- 
poses, passed  the  22d  May,  1826,  §  2,^  1  United  States  Land  Laws, 
924,  declares,  that  the  time  for  filing  petitions  under  the  act  of  1824, 
shall  be  and  is  hereby  extended  to  the  26th  day  of  May,  1828. 

The  act  of.  May  24th,  1828,*  4  Lit  &  Brown's  ed.  c.  90,  298, 
declares,  that  the  district  courts  shall  be  open  for  the  receiving  peti- 
tions of  claimants,  under  the  act  of  1824,  until  the  26th  day  of  May, 
1829,  and  that  the  act  shall  continue  in  force  for  the  purpose  of  ena- 
bling claimants  to  obtain  a  final  decision  on  their  claims  until  the 
26th  day  of  May,  1830,  and  no  longer. 

The  plaintiff  instituted  no  proceedings  before  the  district  court 
under  the  act  of  1824,  and  on  the  26th  day  of  May,  1829,  her  claim 
stood  and  was  barred.  For  further  views  of  this  court  on  the  char- 
acter of  the  bar,  we  refer  to  the  cases  of  Barry  v,  Gramble,  3  How.  55, 
and  Chouteau  v.  Eckhart,  2  How.  352. 

In  January,  1831,  the  city  of  St  Louis,  and  other  towns,  applied 
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to  have  their  rights  of  common  further  confirmed  and  regulated ;  and 
an  act  of  congress  was  passed,  declaring :  "  That  the  United  States 
do  hereby  relinquish  to  the  inhabitants  of  the  several  tov^ns  of 
St  Louis,  &c^  all  the  right,  title,  and  interest  in  and  to 
•the  town  or  village  lots,  out  lots,  common  field  lots,  and  [  •469  ] 
commons,  to  be  held  by  the  inhabitants  of  the  said  towns 
in  '  fiill  property,'  and  to  be  regulated,  or  disposed  of,  for  the  use  of 
the  inhabitants,  according  to  the  laws  of  the  State  of  Missouri." 
This  law  vested  in  the  city  corporation  the  town  common,  in  fee- 
simple,  and  gave  full  power  to  the  legislature  of  Missouri  to  incor- 
porate it  into  the  dty,  by  extending  the  city  charter  over  it.  The 
importance  of  the  act  will  be  understood,  when  we  examine  the  plats 
and  other  evidences  in  the  record,  from  which  it  wUl  be  seen  that 
the  city  is  spreading  over  the  western  lines  of  the  common,  and  that 
it  is  in  part  sold  out  in  lots  by  the  corporation  already,  and  fast  be- 
comings part  of  the  city. 

Les  Bois  standing  barred  when  the  act  of  1831  was  passed,  in 
November,  1832,  the  city  caused  the  common  to  be  officially  surveyed, 
under  instructions  of  the  surveyor-general  of  Illinois  and  Missouri, 
according  to  the  act  of  26th  May,  1824,  §  2, 1  United  States  Land 
Laws,  c  311.  This  survey  was  a  public  one,  binding  on  the  United 
States  and  the  city  corporation,  and  was  duly  recorded  by  the  sur- 
veyor general  in  his  office.  A  copy  of  the  plat  is  in  the  record,  with 
a  detailed  description  of  landmarks,  courses,  and  distances,  and  these 
were  given  in  evidence  to  the  jury  in  the  circuit  court.  Thus  stood 
the  defendant's  title.  On  July  9, 1832,^  a  law  was  passed  by  con- 
gress, authorizing  commissioners  to  be  appointed  to  act  on  claims 
not  confirmed  previously ;  and  on  the  5th  of  November,  1833,  the 
board  organized  under  the  act,  declared  Les  Bois's  claim  valid,  and 
congress  confirmed  it,  July  4, 1836. 

To  avoid  the  bar,  under  these  circumstajices,  and  to  show  that 
neither  the  act  of  1812,  or  that  of  1831,  could  deprive  the  plaintiff 
of  her  light,  it  is  insisted,  she  had  a  vested  interest  to  the  land  con- 
firmed, when  the  United  States  acquired  Louisiana,  which  is  pro- 
tected by  treaty  stipulation,  and  that  such  right  no  act  of  congress 
could  defeat ;  that  by  the  3d  article  of  the  treaty  of  1803,  with  France, 
the  inhabitants  of  the  ceded  territory  were  to  be  incorporated  into  the 
Union,  to  be  admitted  to  the  rights,  advantages,  and  immunities  of 
citizens  of  the  United  States,  and  in  the  mean  time  they  were  to  be 
maintained  and  protected  in  the  firee  enjoyment  of  their  liberty,  prop- 
erty, and  religion.     And  this  implied,  that  after  their  admission  they 
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should  be  equally  protected,  and  that  such  would  have  been  the 
measure  of  justice  applicable  to  their  rights  of  property  by  the  laws 
of  nations,  had  the  treaty  been  silent  on  the  subject.  On  this  assump- 
tion the  plaintiff  mainly  relies ;  that  it  is  true  in  the  abstract  is  not 
doubted,  but  it  involves  several  opposing  considerations  applicable  to 
her  title :  1.  Whether  such  a  vested  property  in  the  soil  existed  in  Les 
Bois,  before  the  date  of  the  treaty,  as  bound  the  government  of  Spain 
to  perfect,  by  the  execution  of  a  complete  title,  the  first  incip- 
[  •  460  ]  ient  step.  2.  Whether  *  the  judicial  power  has  any  jurisdic- 
tion to  interfere  and  enforce  such  right,  supposing  it  to  exist 

That  this  government  had  imposed  on  it  the  same  duty  to  perfect 
the  title  that  rested  on  Spain  before  the  country  was  ceded,  is  not 
open  to  question ;  but  this  was  all  the  United  States  were  bound  to 
perform.  How,  then,  did  the  plaintiff's  claim  stand  previous  to  the 
cession  ?  Her  first  decree  and  order  of  survey  bear  date  in  May, 
1802,  and  the  survey  was  made  in  August,  1803 ;  but  there  is  no  evi- 
dence that  any  part  of  the  land  was  either  occupied  or  cultivated. 
The  lieutenant-governor's  decree  is  in  the  usual  style,  and  concludes : 
**  That  it  is  given  to  serve  the  interested  party  to  obtain  the  conces- 
sion and  title  in  form,  from  the  intendant-general,  to  whom  alone 
corresponds,  by  royal  order,  the  distributing  and  granting  of  all 
classes  of  the  royal  domain." 

On  the  22d  of  October,  1798,  the  king  of  Spain  appointed  Morales 
intendant-general  and  sub-delegate;  he  kept  his  office  at  New  Or- 
leans, and  was  charged  with  the  superintendence  and  granting  of  (he 
public  domain  in  the  provinces  of  Upper  and  Lower  Louisiana,  "  to 
the  conclusion  of  all  other  authority."  On  July  17, 1799,  Morales 
published  his  regulations  to  the  inferior  officers  and  the  people  of  the 
provinces,  so  that,  in  his  own  language,  "  all  persons  who  wish  to 
obtain  lands  may  know  in  what  manner  they  ought  to  ask  for  them, 
and  on  what  conditions  lands  can  be  granted  and  sold ;  that  those 
who  are  in  possession  without  the  necessary  titles  may  know  the 
steps  they  ought  to  take  to  come  to  an  adjustment ;  that  the  com- 
mandants and  sub-delegates  of  the  intendancy  may  be  informed  of 
what  they  ought  to  observe,"  &c.     2  White's  Recopilacion,  234. 

By  article  eighteen,  it  is  declared :  "  Experience  proves  that  a  great 
number  of  those  who  have  asked  for  land  think  themselves  the  legal 
owners  of  it ;  those  who  have  obtained  the  first  decree,  by  which  the 
surveyor  is  ordered  to  measure  and  put  them  in  possession ;  others, 
after  a  survey  has  been  made,  have  neglected  to  ask  the  title  for  the 
property ;  and  as  like  abuses  continuing  for  a  longer  time  will  aug- 
ment the  confusion  and  disorder  which  will  necessarily  result,  —  We 
declare  that  no  one  of  those  who  have  obtained  said  decrees,  notwith- 
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standing  in  virtue  of  them  the  survey  has  taken  place,  and  that  they 
have  been  put  in  possession,  can  be  regarded  as  owners  of  land  until 
their  real  titles  are  delivered  completed,  with  all  the  formalities  before 
recited." 

The  formalities  recited  are  found  in  the  three  preceding  sections, 
which  give  precise  instructions  how  the  title  is  to  be  made  out,  and 
where  it  is  to  be  recorded,  by  the  officers  of  the  general  intendancy. 
The  19th  article  declares  :  "  All  those  who  '  possess '  lands  in  virtue 
of  formal  titles  made  by  the  governors,  [such  as  Delassus  was,]  shall 
be  protected  and  maintained  in  their  possessions."  And  by 
article  twenty :  "  Those  who,  without  the  title  or  *  posses-  [  •  461  J 
sion  mentioned  in  the  19th  article,  cure  found  occupying 
lands,  shall  be  driven  therefrom,  as  from  property  belonging  to  the 
crown,"  unless  they  have  occupied  the  same  more  than  ten  years. 

The  board  of  commissioners  who  confirmed  Les  Bois's  claim  acted 
on  the  principle,  that  the  regulations  of  Morales  were  not  in  force  in 
upper  Louisiana,  more  than  those  of  the  royal  governors,  O'Reilly 
and  Gayoso.  But  as  the  lieutenant-governor,  Delassus,  referred  the 
claimant  in  this  case,  and  in  all  others  so  far  as  we  know,  to  the  gen- 
eral intendant  for  a  title,  and  the  instructions  point  out  the  terms  on 
which  a  complete  title  can  be  had,  and  the  formalities  with  which  it 
must  be  clothed,  it  is  difficult  to  say  on  what  grounds  the  commis- 
sioners come  to  the  conclusion  that  Morales's  regulations  were  not  in 
force.  The  rules  of  proceeding  of  the  board  will  be  found  in  6  D. 
Green's  State  Papers,  707,  and  the  instructions  to  which  they  refer,  in 
2  White's  Recopilacion,  228-244. 

In  an  affidavit  found  in  the  public  documents,  and  furnished  by 
the  same  board,  5  D.  Green's  State  Papers,  708,  Delassus  states  his 
practice  to  have  been  that,  when  a  petition  was  presented  for  land, 
if  he  considered  the  petitioner  possessed  merits  to  entitle  him  to  the 
concession,  it  was  granted,  subject  to  the  confirmation  of  the  intend- 
ant general,  and  that  he  made  an  order  of  survey ;  these  he  delivered 
to  the  petitioner ;  but  that  he  kept  no  books,  nor  did  he  make  any 
registry  of  the  decree  or  order  of  survey ;  and  that  whether  the  sur- 
veyor did  so  or  not  was  no  concern  of  his,  the  lieutenant-governor's, 
nor  did  be  deem  it  material  when  the  survey  was  made  ;  as  to  this, 
there  was  no  time  limited. 

From  this  loose  mode  of  proceeding,  it  is  manifest  the  whole  mat- 
ter of  perfecting  the  title  was  referred  to  the  intendant-general ;  and 
he,  and  those  acting  subordinate  to  him  in  this  respect,  were  undoubt- 
edly governed  by  the  intendant's  regulations.  As  the  king's  repre- 
sentative and  deputy,  he  was  to  judge  whether  the  considerations 
moving  the  lieutenant-governor  were  such  as  warranted  the  grant 
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next,  whether  conditions  had  been  performed,  &c.  The  granting 
power  was  in  a  great  degree  political,  and  altogether  the  exercise  of 
royal  authority,  and  of  course  subject  to  no  supervision  but  by  the 
same  high  authority  itself.  By  the  treaty,^  the  United  States  assumed 
the  same  exclusive  right  to  deal  with  the  title  in  their  political  and 
sovereign  capacity,  nor  could  the  courts  of  justice  be  permitted  to 
interfere ;  if  they  could,  and  by  their  decrees  complete  the  title,  all 
power  over  the  subject  might  have  been  defeated,  not  by  the  courts 
of  the  Union  only,  but  by  the  state  courts  also.  And,  therefore,  the 
contemporary  construction  and  practical  understanding  of  the  treaty 
for  forty  years  has  been,  that  claims  like  the  plaintiff's  had  no  stand- 
ing in  a  court  of  justice  until  confirmed  by  congress,  or  by  its 
authority. 

Next,  it  is  insisted  that  the  confirmation  of  1836  estab- 
[  •  462  ]  lished  the  *  original  validity  of  Les  Bois's  title ;  that  this 
stands  as  an  adjudged  and  concluded  fact,  which  a  court 
of  justice  cannot  controvert ;  and  the  confirmation  having  operated 
on  the  concession  of  1802,  therefore,  by  relation,  it  overreaches  the 
confirmations  of  the  town  common  of  1812  and  1831. 

The  doctrine  of  relation  in  an  action  of  ejectment,  by  wtich  the 
legal  title  by  patent  is  made  to  take  date  from  the  entry  or  inception 
of  title,  is  familiar  in  some  of  the  States,  and  has  been  acted  on  in 
this  court  It  applies  where  both  the  litigant  parties  have  a  grant ; 
the  case  of  Ross  v.  Barland,  1  Pet.  655,  was  of  this  description. 
There,  the  younger  patent  was  founded  on  the  best  right  in  equity, 
standing  in  advance  of  either  patent,  and  the  equities  were  tried  at 
law.  But  if  the  elder  or  better  entry  had  not  been  carried  into  a 
grant,  a  court  of  equity  might  have  administered  the  same  measure 
of  justice,  and  decreed  the  land  from  the  patentee,  whose  legal  title 
was  founded  on  the  inferior  equity.  This  is  the  constant  practice 
in  the  state  courts  in  similar  cases.  But  when  courts  of  law  go  be- 
hind conflicting  patents,  and  contest  the  equities  on  which  they  are 
founded,  it  has  never  been  held  that  the  patent  aided  the  equitable 
title ;  it  must  .come  in  support  of  the  grant,  and  stand  on  its  own 
merits.  So  in  this  case ;  the  plaintiff  admits  her  grant,  of  itself,  is 
insufficient  to  authorize  a  recovery,  and  that  she  must  go  behind  it ; 
' — and  there  she  is  met  by  the  objection,  that  her  claim  had  no  stand- 
ing in  a  court  of  equity  or  of  law,  up  to  the  date  of  its  confirmation, 
and  depended  on  the  political  power.  The  plaintiff's  assumption 
comes  only  to  this,  that  the  United  States  erred  in  granting  the  com- 
mon first,  in  prejudice  of  her  better  right  to  have  the  first  grant     To 
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this  assumption,  the  answer  is,  that  if  the  sovereign  power  wronged 
her,  she  is  without  remedy  in  a  municipal  court. 

The  second  instruction  given  by  the  circuit  court  was,  that  the  no- 
tice of  claim  filed  with  the  recorder  and  exhibited  to  the  board  was 
evidence  of  the  extent  of  said  claim  to  commons.  The  competency 
of  the  evidence  was  not  objected  to  on  the  part  of  the  plaintiff;  it 
was  such  as  she  herself  resorted  to,  for  the  estabUshment  of  the  ex- 
tent and  boundary  of  her  own  claim,  and,  aside  from  the  legal  and 
official  survey  of  the  commons  made  in  1832,  is  the  only  evidence  of 
boundary  that  is  likely  to  exist  at  no  distant  future  day,  and  was  the 
usual  evidence  introduced  to  prove  the  fact  before  the  survey  of  1832 
was  made.  The  court  gave  no  opinion  on  its  effect,  but  properly  left 
it  to  the  jury. 

The  third  instruction  is,  that  if  the  jury  believed  the  land  in  dis- 
pute to  lie  within  the  bounds  of  the  common  confirmed  by  the  acts 
of  1812  and  1831,  then  they  should  find  for  the  defendant. 

The  first  consideration  on  this  instruction  arises  on  the  act  of  July 
4,  1836,  by  which  the  plaintiff's  claim  was  confirmed.  The  fact, 
that  claims  embraced  by  the  act  interfered  with  lands 
•  previously  granted  or  sold  by  the  United  States,  was  well  [  *  463  ] 
known  to  the  commissioners,  and  in  their  report  of  27th 
November,  1883,  (6  D.  Green's  State  Papers,  702,)  they  state  for  the 
information  of  congress,  that  ^' there  are  numerous  cases  of  lands  lying 
within  these  French  and  Spanish  claims  belonging  to  individuals 
whose  right  or  claim  originated  under  the  government  of  the  United 
States  ;  some  depend  on  purchases ;  some  on  the  law  allowing  pre- 
emptions ;  some  others  on  New  Madrid  locations ;  and  some  again 
upon  settlement  rights  which  have  been  confirmed; — that  most  of 
these  persons  have  been  for  a  long  time  settled  on  their  lands ;  their 
claims  being  of  a  bond  fide  character,  derived  firom  the  government 
of  the  United  States,  they  went  on  to  improve  their  lands,  making 
for  themselves  and  families  comfortable  homes,  without  any  belief 
that  they  would  ever  be  interrupted  in  their  possessions ;  that  should 
the  claims  reported  by  the  board  be  confirmed  by  congress,  in  whole 
or  in  part,  congress  will,  in  their  wisdom,  no  doubt  notice  the  sug- 
gestions here  made,  and  carve  out  such  a  course  as  will  quiet  the 
uneasiness  and  anxiety  which  are  felt,  by  doing  every  thing  which 
even  the  most  scrupulous  demands  of  justice  could  require." 

In  view  of  this  report,  congress  passed  the  aforesaid  confirmatory 
act,  which  declares :  '^  That  if  it  shall  be  found  that  any  tract  or  tracts 
confirmed  as  aforesaid,  or  any  part  thereof,  had  been  previously  lo- 
cated by  any  other  person  or  persons,  under  any  law  of  the  United 
States,  or  had  been  surveyed  and  sold  by  the  United  States,  this  act 
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shall  confer  no  title  to  such  lands  in  opposition  to  the  rights  acquired 
by  such  location  or  purchase ;  but  the  individaal  or  individuals  whose 
claims  are  hereby  confirmed,  shall  be  permitted  to  locate  so  much 
thereof  as  interferes  with  such  location  or  purchase  on  other  lands  of 
the  United  States,"  &c. 

The  officers  of  the  government  administering  the  land  department, 
had  to  construe  this  law  with  its  exceptions  ;  the  matter  was  referred 
to  the  attorney-general,  and  in  September,  1842,  he  gave  it  as  his 
opinion,  that  the  confirmations  must  yield  to  prior  confirmations; 
school  sections,  ordinary  sales  prior  to  the  act  of  July  4,  1836,  &c. 

A  confirmation  of  a  Spanish  or  French  claim,  either  by  a  board 
of  commissioners  under  the  act  of  1807,  or  by  congress  directly,  or  by 
the  district  courts  by  force  of  the  act  of  1824,  is  a  location  of  land  by 
a  law  of  the  United  States ;  surveys  have  been  made  and  patents 
issued  for  such  land  in  the  great  majority  of  instances,  and  it  cannot 
be  questioned,  as  we  think,  that  a  title  thus  protected  by  patent  was 
intended  to  be  carved  out  of  the  act  of  1836  ;  nor  is  it  perceived  how 
the  St  Louis  common  can  be  in  a  worse  condition,  as  the  acts  of 
1812  and  1831  did  not  contemplate  any  further  grant  than  the  acts 
themselves  import,  and  this  conclusion  is  greatly  strengthened  by  the 
following  considerations. 

The  plaintilT's  claim,  and  aU  others  of  a  similar  character 
[  *  464  ]  within  *  the  St  Louis  common,  that  is,  such  as  the  board 
of  commissioners  firom  1806  to  1812  had  examined  and  re- 
jected, were  well  known  to  congress  when  the  act  of  that  year,  con- 
firming the  common,  was  passed ;  the  report  of  the  board  had  just 
then  been  returned  to  congress,  and  Mr.  Penrose,  one  of  its  members, 
and  Mr.  Reddick,  the  clerk,  were  at  Washington,  as  appears  by  their 
letters.  The  two  of  Mr.  Penrose  were  communicated  to  the  house 
of  representatives,  and  that  of  Mr.  Reddick  to  the  chairman  of  the 
committee  of  public  lands,  2  American  State  Papers,  447-451 ;  they 
gave  the  information  on  which  congress  proceeded  in  acting  on  the 
report,  as  the  letters  plainly  show.  The  same  information  was  part 
of  the  public  and  printed  documents  of  congress  when  the  second 
confirming  act  of  1831  was  passed ;  and  when  it  was  known,  Span- 
ish and  French  pretensions  to  claim  conflicting  with  the  common 
stood  barred.  In  1832,  the  common  was  officially  and  legally  sur- 
veyed, pursuant  to  the  act  of  May  26,  1824,  and  the  survey  stood 
recorded  in  due  form  in  1836,  when  the  plaintiff  got  her  title.  These 
laws,  and  the  acts  done  by  the  United  States  in  pursuance  of  them, 
we  suppose,  made  and  located  the  common's  title  as  effectually  as  a 
patent  could  have  done,  and  brought  it  within  the  exception  of  the* 
act  of  1836 ;  and  that  the  plaintiff,  Les  Bois's,  confirmation  was  in* 
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tended  to  give  her  land  elsewhere,  without  disturbing  the  opposing 
title. 

For  another  reason,  we  think  the  instruction  was  proper.  When 
the  country  was  acquired,  the  title  to  the  land  in  dispute  passed  from 
France  to  the  United  States ;  on  this  government  was  imposed  the 
duty  by  the  treaty  to  satisfy  individual  and  unperfected  claims.  This 
was  to  be  done  in  a  due  exercise  of  the  political  power,  to  whose  jus- 
tice alone  the  claimant  could  appeal,  and  to  whose  decision  she  wqj 
compelled  to  submit;  and  there  being  two  adverse  claims  to  the  same 
land,  equally  inchoate,  and  the  government,  being  unable  to  con- 
firm both,  was  under  the  necessity  of  determining  between  them ; 
and,  having  granted  the  land  to  one,  necessarily  rejected  the  preten- 
sion of  the  other  to  the  same  land ;  and,  therefore,  the  first  grantee 
took  the  legal  and  exclusive  title.  But  where  there  is  a  second  con- 
firmation, as  in  the  instance  before  us,  then  the  justice  of  the  govern- 
ment must  be  relied  on  by  the  second  grantee  for  compensation ;  and 
this  compensation  the  act  of  1836  has  provided.  The  last  ground  is 
the  one  on  which  the  decision  in  the  case  of  Chouteau  i\  Eckhart 
proceeded,  in  regard  to  the  St  Charles  common ;  and  which  doc- 
trine, we  think,  applies  equally  to  the  present  controversy. 

For  the  several  reasons  above  stated,  it  is  ordered  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

4  H.  421;  7  H.  586;  8  H.  817;  9  H.  421;  10  H.  848;  19  H.  79,  884;  22  H.  884. 


Thomas  Brown,  Plaintiff  in  Error,  v.  The  Union  Bank  of  Florida, 

Defendant  in  Error. 

4  H.  465. 

A  writ  of  error  does  DOt  lie  upon  a  judgment  of  a  court  of  appeals,  reversing  a  judgment  of 
an  inferior  court,  and  remanding  the  case  for  further  proceedings ;  it  is  not  a  final  judg^ 
ment. 

AloTiON  to  dismiss. 

IHiompson  and  Coxe^  for  the  motion. 

Brockenborovgh  and  Eaton^  contra. 

•  M'Lean,  J.,  delivered  the  opinion  of  the  court.  [  *  466  ] 

A  motion  is  made  to  dismiss  this  writ  of  error,  because 
the  judgment  of  the  court  below  was  not  final,  and  there  has  been  no 
service  of  the  citation. 

The  motion  is  granted  The  judgment  below  reversed  the  judg- 
ment of  an  inferior  court,  and  remanded  the  cause  to  that  court,  with 
instructions  to  award  a  venire  facias  de  novo  ;  it  was,  therefore,  not  a 
final  judgment,  on  which  only  a  writ  of  error  can  issue. 
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AsPDEN  and  others,  Ck>mplainants,  v,  Nixon  and  others,  Defendants. 

4  H.  467. 

A  decree,  made  in  the  high  coart  of  chanoerj  in  England,  in  a  snit  wherein  an  administrator 
appointed  there  is  complainant,  and  an  execator  qualified  there  ia  defendant,  does  not 
estop  an  administrator  appointed  in  Pennsylvania,  from  suing  the  same  executor  qualified 
in  Pennsylvania,  upon  die  same  title  asserted  in  the  English  bill,  the  subject-matter 
of  the  first  suit  being  assets  in  England,  and  of  the  second  suit,  assets  in  Pennsylvania. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  East  Pennsylvania. 

The  following  statement,  prefixed  to  the  opinion  of  the  court, 
supersedes  the  necessity  of  any  further  statement 

In  1791,  Matthias  Aspden,  a  subject  of  the  king  of  Great 
[  •  468  ]  *  Britain,  and  domiciled  there,  being  in  the  State  of  Penn- 
sylvania, where  he  had  formerly  resided,  made  his  will, 
whereby  he  devised  his  property  to  his  heir  at  law,  with  the  excep- 
tion of  some  trifling  specific  bequests.  He  died  in  England,  in  1824, 
(which  country  continued  to  be  his  place  of  domicile,)  leaving  much 
property  there,  and  also  much  in  Pennsylvania.  The  only  surviving 
executor  named  in  Matthias  Aspden's  will  was  Henry  Nixon,  of 
Philadelphia,  who  proved  the  will,  and  took  out  letters  testamentary 
in  the  orphans'  court  of  Philadelphia  county,  in  November,  1824 ; 
and  he  did  the  same  in  the  proper  court  in  England,  in  1825. 

The  testator  left  no  children,  and  different  persons  claimed  to  be 
the  true  devisee,  within  the  description  of  "  heir  at  law." 

In  1828,  Samuel  Packer  filed  his  bill  against  the  executor,  Nixou, 
in  the  circuit  court  of  the  United  States  for  the  easterik  district  of 
Pennsylvania,  alleging  that  he.  Packer,  was  the  devisee,  and  praying 
the  estate  might  be  distributed  to  him. 

Under  this  bill,  numerous  complainants  came  in  by  petition,  rep- 
resenting themselves  to  be  the  next  of  kin  and  the  iarue  devisees  in 
Pennsylvania,  and  claiming  parts  of  the  estate ;  and  in  December, 
1831,  John  Aspden,  of  the  county  of  Lancashire,  England,  waa 
admitted  to  come  in  as  co-complainant,  he  claiming  to  be  the  right^- 
ful  heir  at  law  and  devisee  of  Matthias  Aspden. 

In  favor  of  this  latter  claimant  a  decree  was  made  in  1833,  and  the 
bill  ordered  to  be  dismissed  as  to  all  other  claimants.  A  portion  of 
the  latter  appealed  to  this  court. 

In  1834,  Janet  Jones,  Thomas  Poole,  and  Mary,  his  wife,  moved 
to  file  a  supplemental  bill  and  bill  of  review  in  the  circuit  court ;  the 
said  Janet  and  Mary  claiming  to  be  heirs  at  law  of  John  Aspden,  of 
London,  who  was  the  heir  of  Matthias  Aspden,  at  the  time  of 
Matthias's  death,  as  they  alleged.     This  motion  was  overruled,  a^ 
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coming  too  late.     Thus  stood  the  proceeding  in  the  supreme  court 
on  the  appeal  taken  in  1833. 

At  the  January  term,  1835,  when  the  cause  came  on  for  argument 
upon  liie  merits,  a  question  was  presented  by  the  counsel  for  the 
appellants,  whether  the  bUl  taken  by  itself,  or  in  connection  with  the 
answer,  contained  sufficient  matter  upon  which  the  court  could  pro- 
ceed, and  finally  dispose  of  the  cause.  It  was  submitted,  that  the 
bill  contains  no  averment  of  the  actual  domicile  of  the  testator,  at  the 
time  he  made  his  will,  or  at  any  intermediate  period  before  or  at  his 
death.  The  court  directed  this  question  to  be  argued  before  the 
argument  should  proceed  on  the  merits. 

The  court,  in  their  decision  of  this  preUminary  question,  say  that 
an  averment  of  the  testator's  domicile  is  indispensable  in  the  bill,  and 
that  the  case  ought  to  be  remanded  to  the  circuit  court,  for  the  pur* 
pose  of  having  suitable  amendments  made  in  this  particular.  And 
the  court,  on  the  question  of  the  motion  to  permit  the  peti- 
tioners •  for  a  review,  to  be  heard  before  the  supreme  court,  [  *  469  ] 
make  the  following  remarks  :  -— 

^  It  appears  from  the  motions  which  have  been  made  to  this  court, 
as  well  as  from  certain  proceedings  in  the  court  below,  which  have 
been  laid  before  us  in  support  thereof,  that  there  are  certain  claimants 
of  this  bequest,  asserting  themselves  to  be  heirs  at  law,  whose  claims 
have  not  been  adjudicated  upon  in  the  court  below,  on  account  of 
their  having  been  presented  at  too  late  a  period.  As  the  cause  is  to 
go  back  again  for  further  proceedings,  and  must  be  again  opened 
there  for  new  allegations  and  proofs,  these  claimants  will  have  a  full 
opportunity  of  presenting  and  proving  their  claims  in  the  cause ;  and 
we  are  of  opinion  that  they  ought  to  be  let  into  the  cause  for  this 
purpose.  In  drawing  up  the  decree,  remanding  the  cause,  leave  will 
be  given  to  them  accordingly.  The  decree  of  the  circuit  court  is 
therefore  reversed  ;  and  the  cause  is  remanded  to  the  circuit  court  for 
further  proceedings,  in  conformity  to  this  opinion."     9  Pet.  505. 

On  the  mandate  going  down,  in  June,  1835,  John  Aspden,  of 
Lancashire,  filed  his  amended  bill,  stating  the  domicile,  &c.,  and  John 
A.  Brown,  administrator  of  John  Aspden,  of  London,  together  with 
Janet  Jones  and  Mary  Pool,  then  widows,  the  daughters  of  John 
cf  London,  were  let  in  to  file  their  petition,  claiming  the  estate  of 
Matthias  Aspden  on  the  ground  that  John  of  London,  was  the  heir. 

To  this  petition  Nixon  pleaded,  that  John  of  London,  in  1825,  had 
filed  his  bill  against  him,  Nixon,  as  executor,  &c.,  in  the  high  court 
of  chancery  in  England,  for  an  account  and  distribution  of  the  estate ; 
which  bill  had  been  answered,  and  the  answer  replied  to.  That 
John  of  London,  died  in  1828,  intestate,  his  domicile  being  in  Eng- 
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land  at  the  time ;  and  that  Thomas  Poole,  in  right  of  his  wife  Mary, 
and  Janet  Jones,  administered  on  said  John's  estate  in  England ;  that 
they,  as  such  administrator  and  administratrix,  proceeded  to  revive 
the  suit  in  chancery  against  the  defendant,  Nixon ;  which  was 
brought  to  a  hearing  in  the  high  court  of  chancery,  in  1830,  and  was 
heard,  and  the  bill  dismissed. 

And  that,  afterwards,  another  bill  was  brought  by  said  Thomas 
Poole  and  Janet  Jones,  as  administrator  and  administratrix  of  John 
Aspden,  against  said  Nixon,  as  executor  of  Matthias  Aspden,  for  the 
same  precise  subject-matter,  in  the  court  of  exchequer  in  England ; 
to  which  the  decree  in  the  high  court  of  chancery  was  pleaded  in 
bar ;  and  which  plea  in  bar  was  sustained,  and  the  latter  suit  dis- 
missed by  the  court  of  exchequer;  and  on  these  proceedings  the 
defendant,  Nixon,  relied  as  a  bar  to  any  further  proceedings  on  the 
part  of  the  personal  representatives  of  John  Aspden  of  London.  The 
court  permitted  the  latter  to  reply  to  the  plea  of  Nixon.  The  repli- 
cation alleges,  that  the  bill  in  the  high  court  of  chancery  in  England 
was  dismissed  "for  want  of  prosecution,"  because  the  claimants 
were  too  poor  to  prosecute  the  same,  or  to  procure  their 
[  •470]  •evidence  of  title;  and  that  the  bill  in  the  exchequer  was 
dismissed,  as  stated  in  the  plea. 

A  commission  was  awarded  by  order  of  the  court,  and  evidence 
taken  in  England  to  establish  the  facts  alleged  by  the  replication. 
From  this,  it  appears  that  the  bills  were  filed,  and  the  proceedings 
had  which  are  set  forth  by  Nixon's  plea ;  and  also  that  the  repre- 
sentatives of  John  Aspden,  of  London,  failed  to  produce  any  evidence 
of  their  title  by  reason  of  their  poverty.  And  on  the  "  effect "  of 
this  evidence  to  support  the  plea  in  bar,  the  judges  were  divided  in 
opinion. 

J.  Hoffman  and  D.  Hoffman,  with  whom  was  C.  X  IngersoU,  for  John 
Aspden  of  Lancashire,  in  support  of  the  plea  in  bar,  and  by  Reed  aad 
Williams,  for  Mrs.  Poole  and  Mrs.  Jones,  and  for  John  A.  Brown, 
administrator  of  John  Aspden,  of  London,  against  the  validity  of 
the  plea. 

[  •  497  ]       •  Catron,  J.,  after  having  stated  the  facts  of  the  case  as 
they  are  recited  in  the  commencement  of  this  report,  pro- 
ceeded to  deliver  the  opinion  of  the  court 

We  understand  the  true  question  submitted  to  this  court  to  be, 
whether  the  decree  dismissing  the  bill,  made  by  the  high  court  of 
chancery  in  England,  bars  and  precludes  John  A.  Brown,  the  Penn- 
sylvania administrator  of  John  Aspden,  of  London,  from  prosecuting 
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his  claim  as  administrator  for  the  Pennsylvania  assets  of  the  estate 
of  Matthias  Aspden,  found  in  the  hands  of  Joseph  Trotter,  the  pres- 
ent administrator,  with  the  will  annexed ;  Nixon  having  died,  the 
contest  in  the  British  court  was  between  an  executor  there,  and 
administrators  also  there ;  the  complainants  sued  and  the  defendant 
resisted  the  claim  alike  in  a  representative  capacity,  and  were  re- 
stricted by  the  authority  under  which  they  respectively  acted  to  the 
limits  of  the  country  to  which  their  letters  extended.  Under  hia 
English  letters  testamentary,  Nixon  could  do  no  act  as  executor 
beyond  England ;  so  neither  could  he  voluntarily  transfer  the  Penn- 
sylvania assets  to  the  foreign  jurisdiction,  there  to  be  distributed,  as 
this  would  have  been  in  violation  of  his  letters  in  this  country ;  by 
these  he  held  the  assets  here  as  trustee,  and  in  subordination  to  the 
laws  of  Pennsylvania  and  the  orders  of  the  orphans'  court  executing 
those  laws,  as  well  as  in  subordination  to  the  suit  pending  in  the 
circuit  court. 

So,  on  the  other  hand,  on  the  death  of  John  Aspden  of  London, 
the  bill  in  chancery  ceased  to  be  his  bill,  and  became  the  suit  of  the 
parties  for  whose  benefit  it  was  revived ;  when  this  was  done,  they 
represented  John  Aspden,  of  London,  as  administrator  of  his  estate, 
and  the  same  rules  applied  to  them  as  to  Matthias's  executor ;  they 
only  represented  the  intestate  by  virtue  of,  and  to  the  extent  of  their 
English  letters,  and  could  not  be  known  as  representatives  in  Penn- 
sylvania. Again,  the  representative  character  of  Nixon  in  England 
was  altogether  distinct  from  his  character  as  executor  in  Pennsyl- 
vania. And  so,  also,  the  English  administrators  of  John  Aspden's 
estate  are  equally  distinct  from  Brown,  who  is  the  administrator  of 
his  estate  in  Pennsylvania.  It  follows,  the  English  suit  was  between 
different  parties  from  those  prosecuting  and  defending  the  American 
suit ;  and  therefore  neither  the  decree,  nor  the  proceedings  on  which 
it  is  founded,  are  competent  evidence  between  the  parties  to  the 
present  suit,  for  this  reason ;  and  yet  more  conclusively  for  another, 
which  is,  that  the  property  in  controversy  here  is  distinct  from  that 
sued  for  in  England. 

As  applicable  to  such  a  state  of  facts,  the  rules  of  evidence  govern- 
ing courts  of  justice  are,  that  a  judgment  or  decree  set  up  as  a  bar 
by  plea,  or  relied  on  as  evidence  by  way  of  estoppel,  to  be 
conclusive,  *  mjist  have  been  made,  1.  By  a  court  of  compe-  [  *  498  ] 
tent  jurisdiction  upon  the  same  subject-matter ;  2.  Between 
the  same  parties ;  3.  For  the  same  purpose ;  and  on  either  ground,  the 
evidence  submitted  to  our  judgment  is  incompetent  to  prove  any 
thing  in  regard  to  the  Pennsylvania  assets. 

But  these  conclusions  are  resisted  by  those  setting  up  the  bar  on 
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this  ground;  that  the  administration  of  the  domicile  is  the  principal 
administration  on  the  estate  of  Matthias  Aspden,  and  this  being  in 
England,  and  the  assumed  devisee's  residence  also  being  there,  the 
Pennsylvania  administration  was  auxiliary  to  the  foreign  one ;  that 
in  the  British  suit  the  American  assets  might  have  been  recovered 
from  the  executor  Nixon,  the  bill  having  gone  for  the  Pennsylvania 
assets,  as  well  as  the  English. 

However  true  it  may  be,  in  cases  peculiarly  circumstanced,  that 
one  jurisdiction  administering  assets  may,  as  matter  of  comity,  trans- 
mit them  to  a  foreign  jurisdiction,  there  to  be  distributed  ;  stiU,  the 
doctrine  can  have  no  application  here,  as  no  assets  had  been  trans- 
mitted to  England  from  Pennsylvania,  and  a  suit  was  pending,  and 
in  no  part  decided,  in  this  country  for  the  American  assets,  before 
and  at  the  time  the  decree  in  England  was  made ;  and  therefore  an 
assumption  to  distribute  the  assets  in  this  country  by  the  high  court 
of  chancery  in  England  must  necessarily  have  been  treated  by  the 
circuit  court  as  merely  void  for  want  of  jurisdiction  of  the  subject- 
matter  in  the  foreign  court  Even  up  to  this  date,  the  American 
court  could  exercise  no  comity,  as  is  manifest  jfrom  the  state  of  the 
proceedings  before  us ;  nor  will  there  be  any  occasion  for  its  exercise 
hereafter,  as  all  the  parties  claiming  the  estate  are  before  the  circuit 
court,  anxiously  litigating  their  claims,  and  seeking  distribution  at 
its  hands. 

It  is  proper,  however,  to  remark  in  this  connection,  that  the  courts 
of  the  United  States,  held  in  Pennsylvania,  are  administering  the  laws 
of  that  State,  and  bound  by  the  same  rules  governing  the  local 
tribunals ;  and  that  by  these  laws  a  devisee,  before  he  can  take  a 
legacy,  must  give  security  that  if  any  debt  or  demand  should  after- 
wards be  recovered  against  the  estate  of  the  testator,  the  devisee 
shall  refund.  Purdon's  Dig.,  Ex.  &  Ad.,  §§  41,  47.  So  also,  there 
are  many  other  provisions  in  the  laws  of  Pennsylvania  governing  the 
distribution  of  estates  that  would  embarrass  the  orphans'  courts  in 
exercising  the  comity  referred  to.  The  like  laws  exist  in  other 
States  of  the  Union;  and  under  the  influence  of  such  laws,  the 
courts  of  the  States  have  been  so  much  restrained,  as  to  render  an 
exercise  of  comity,  among  each  other  little  more  than  a  barren 
theory ;  nor  could  more  be  required  in  a  case  like  the  present,  where 
part  of  the  assets  were  administered  abroad,  under  independent 
letters  granted  there,  and  by  a  tribunal  that  was  under  no 
[  •  499  ]  obligations  to  extend  comity  to  the  probate  courts  *  of  this 
country,  whatever  might  be  done  in  the  exercise  of  a  sound 
discretion. 

The  next  ground,  and  that  relied  on  with  most  confidence  in  sup^ 
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port  of  the  bar,  is,  that  John  Aspden,  of  London,  and  those  repre- 
senting him  after  his  death,  were  British  subjects,  residing  in  Ghreat 
Britain,  and  that  the  contest  and  only  matter  litigated  in  the  high 
court  of  chancery  was,  whether  John  Aspden,  of  London,  was  or 
was  not  the  heir  and  consequent  devisee  of  Matthias  Aspden ;  and 
that  this  fact  having  been  found  by  the  decree  against  the  complain- 
ants, established  and  concluded  all  proof  to  the  contrary  of  such  adju- 
dication, directly  on  the  single  fact  of  tit|e ;  and  that  the  representa- 
tives of  John  of  London,  could  not  be  heard  in  another  jurisdiction 
to  disavow  the  conclusiveness  of  the  finding  by  a  court  of  their  own 
government,  to  which  they  had  resorted. 

That  the  English  bill  involved  directly  the  question  of  heirship, 
and  tliat  nothing  else  was  contested,  is  undoubtedly  true ;  but  it  is 
equally  true,  that  no  evidence  was  introduced  by  the  complainants 
there  to  establish  their  title,  nor  was  there  had  any  adjudication  on 
the  merits  of  their  claim;  so  that  no  equitable  considerations  are 
violated  by  our  present  judgment  in  any  aspect  that  the  evidence 
may  be  viewed. 

What  effect  the  decree  has  in  England  is  a  question  for  the  courts 
of  that  country  to  settle ;  nor  will  we  now  determine  whether,  in  our 
judgment,  by  the  comity  of  nations,  the  proceedings  should  have  a 
similar  effect  here ;  or  what  effect  they  should  have.  The  question 
for  us  to  dispose  of  is,  whether  the  administrator  and  distributees 
of  John  Aspden,  of  London,  shall  be  heard  in  the  circuit  court,  or 
whether  their  evidence  of  title  is  barred  ?  We  have  already  stated 
that  the  Pennsylvania  assets  stand  unaffected;  and  will  only  add, 
that  the  assumption  that  a  complainant  or  plaintiff  is  estopped,  by  a 
judgment  against  him,  from  introducing  evidence  in  a  second  suit,  and 
in  another  country,  for  other  property,  on  the  ground  that  the  fact  of 
title  bad  been  adjudged  and  concluded  by  a  former  judgment  or  de- 
cree, (thus  separating  the  title  from  the  property,)  is  an  abstract  prop- 
osition, inconsistent  with  the  due  administration  of  justice,  and  not 
recognized  in  our  system  of  jurisprudence  or  that  of  Great  Britain, 
and  is  aside  from  any  question  affecting  the  comity  of  nations. 

Giving  the  British  decree  all  the  force  and  effect  that  could  be 
accorded  to  it  if  it  had  been  made  in  a  State  of  this  Union,  it  yet 
establishes  no  fact  as  respects  any  title  to  the  Pennsylvania  assets ; 
nor  would,  by  the  rules  of  evidence,  be  sufficient  in  separate  suits 
pending  in  the  same  court  for  different  parcels  of  property,  even  be- 
tween the  same  parties.  And  therefore  we  certify  to  the  circuit 
eonrt,  that  the  evidence  introduced,  "touching  the  plea  in  bar,  is  no 
estoppel  to  the  representatives  of  John  Aspden,  of  London, 
•in  so  far  as  they  seek  to  recover  the  assets  of  Matthias   [  •500  ] 
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Aspden's  estate  in  the  course  of  administration  by  the  orphans' 
court  of  Philadelphia  county.  Further  than  this,  we  do  not  pretend 
to  determine  on  the  effect  of  the  evidence,  as  we  are  not  aware 
that  any  controversy  now  exists  in  the  circuit  court  in  regard  to  any 
other  assets. 

Order.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania,  and  on  the  point  in  question  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and  which 
was  certified  to  this  court  for  its  opinion,  agreeably  to  the  act  of  con- 
gress in  such  case  made  and  provided,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  the  opinion  of  this  court,  that  the 
evidence  introduced  "touching  the  plea  in  bar,"  is  no  estoppel  to  the 
representatives  of  John  Aspden,  of  London,  in  so  far  as  they  seek  to 
recover  the  assets  of  Matthias  Aspden's  estate  in  the  course  of  ad- 
ministration by  the  orphans'  court  of  Philadelphia  county ;  where- 
upon it  is  now  here  ordered  and  decreed  by  this  court,  that  it  be  cer- 
tified to  the  said  circuit  court  accordingly. 

Taney,  C.  J.,  and  JVFLean,  T.,  dissenting. 

6H.288;  6H.44;  7H.89;  18  H.  458;  UH.25;  24H.883;  7  WaL82. 


Richard  Charles  Downes,  Plaintiff  in  Krror,  v.  William  S.  Scott, 

Defendant. 

4  H.  500. 

Where  two  persons  had  preemption  rights  by  settlement  on  the  same  quarter  section,  and 
instead  of  proceeding  to  obtain  titles  in  severalty,  elected  to  take  a  patent  as  tenants  in 
common,  not  designating  in  what  proportion  each  was  to  own  the  land,  this  coart  oumot, 
under  the  25th  section  of  the  jadiciary  act  of  1789,  review  the  decision  of  a  state  conrt 
making  partition  between  them. 

Motion  to  dismiss. 

Crittenden^  for  the  motion. 

Mason,  (attorney-general,)  contra. 

[  •SOI  ]       •JVFLean,  J.,  delivered  the  opinion  of  the  court 

This  writ  of  error  brings  before  us  a  judgment  of  the 
supreme  court  of  Louisiana,  under  the  25th  section  of  the  judiciary 
act  of  1789. 1 

On  the  15th  of  June,  1837,  a  patent  was  issued  by  the  United 
States  to  Elijah  Evans  and  Levi  Blakeley,  for  one  hundred  and 

^  1  Stats,  at  Large,  85. 
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thirty-three  acres  and  eight  hundredths  of  an  acre,  being  lots  num- 
bered one  and  three  of  section  six  in  township  sixteen  of  range  thir- 
teen east,  in  the  district  of  lands  subject  to  sale  at  Ouachita,  Louis- 
iana. The  patentees  having  settled  upon  the  above*  tract,  and  each 
having  made  improvements  thereon,  claimed  a  preemptive  right 
under  the  act  of  the  29th  of  May,  1830J  The  2d  section  of  that  act 
provides :  "  That  if  two  or  more  persons  be  settled  upon  the  same 
quarter  section,  the  same  may  be  divided  between  the  first  two  actual 
settlers,  if  by  a  north  and  south,  or  east  and  west  line,  the  settlement 
or  improvement  of  each  can  be  included  in  a  half-quarter  section." 

The  plaintiff  applied,  by  petition,  to  the  9th  district  court  of  Louis- 
iana for  a  partition  of  the  above  tract ;  which,  it  seems,  was  submit- 
ted to  a  jury,  and  on  the  trial  of  which  "the  judge  charged  the  jury 
that  the  act  of  congress  of  May  29,  1830,  entitled  *  An  act  to  grant 
preemption  rights  to  settlers  on  the  public  lands,'  was  not  applicable 
to  the  case  before  the  court  and  jury ;  that  the  said  act  had 
no  binding  force  as  to  the  dividing  or  partitioning  •lands  [  •502  ] 
granted  to  settlers  on  the  same  quarter  section  or  fractional 
quarter  section  after  issuing  a  patent  therefor,  but  that  such  division 
and  partition  must  be  in  conformity  with  the  laws  of  Louisiana  and 
the  principles  of  equity  and  justice."  To  which  charge  an  exception 
was  taken,  and  on  which  an  appeal  was  prosecuted  to  the  supreme 
court  of  the  State,  which  affirmed  the  judgment  of  the  district  court. 

How  the  parties  to  this  suit  became  interested  in  the  tract  of  land 
above  patented,  does  not  appear  from  the  record.  In  the  petition 
and  answer,  they  are  represented  as  owners  of  the  premises,  and  they 
are  treated  as  such  by  the  district  and  supreme  courts  of  Louisiana. 

The  2d  section  of  the  preemption  law  above  cited,  refers  to  a  quar- 
ter of  a  section,  which  contains  160  acres ;  and  as  the  tract  of  which 
partition  is  demanded  is  less  than  a  quarter,  it  does  not  come  within 
the  law.  Had  application  been  made  for  a  division  of  the  tract  to 
the  proper  department  of  the  government,  before  the  emanation  of 
the  patent,  it  could  not,  as  we  suppose,  have  been  considered  as 
coming  within  the  act,  so  as  to  authorize  a  partition  and  a  patent  to 
each  of  the  claimants.  A  patent  having  been  issued  to  the  claim- 
ants for  the  tract  jointly,  as  tenants  in  common,*  and  they  having  con- 
veyed the  land  which  has  become  vested  in  the  parties  to  this  record, 
it  is  now  a  question  on  what  principle  a  division  shall  be  made. 

If  the  parties  entitled  to  the  preemptive  right  might  have  applied 
for  a  partition  under  the  act  of  congress,  but  preferred  taking  the 
patent  as  issued,  it  is  difficult  to  perceive  how  the  present  claimants 
could  go  behind  the  patent,  in  the  assertion  of  a  right  which  was 

1  4  Stats,  at  Large,  420. 
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waived  by  those  with  whom  it  originated.  The  patent  vested  in  the 
patentees  a  joint  interest  as  tenants  in  common,  and  the  same  inter- 
est was  conveyed  through  their  grantees  down  to  the  present  owners. 
It  does  not  appear,  and  the  court  cannot  presume,  that  any  greater 
or  different  right  was  conveyed  than  that  which  is  shown  on  the  face 
of  the  patent. 

In  this  view,  we  think  the  decision  of  the  Louisiana  court  was  cor- 
rect. It  directed  a  partition  on  equitable  principles,  under  the  local 
law,  reserving  to  each  claimant  his  improvements.  And  it  appears 
from  the  facts  in  the  case,  that  this  could  not  be  done  by  straight 
lines  running  north  and  south  or  east  and  west.  • 

As  the  right  asserted  in  this  case  by  the  plaintiff  does  not  arise 
under  an  act  of  congress,  this  court  has  no  jurisdiction  by  the  25th 
section. 

There  seems  to  have  been  no  allowance  of  the  writ  of  error,  and  it 
was  directed  to  the  district  instead  of  the  supreme  court  of  Louis- 
iana. As  this  court  can  only  revise  the  judgment  of  the  highest 
court  in  the  State  which  can  exercise  jurisdiction  in  the  case,  the 
writ  of  error  should  be  directed  to  such  court ;  unless  the 
[  •SOS  ]  *  record  shall  have  been  transmitted  to  an  inferior  tribunal. 
But,  independently  of  these  irregularities,  we  think  that  this 
court  have  no  jurisdiction  under  the  act  of  congress,  and  on  this 
ground  this  suit  is  dismissed. 


Antoine  Michoud  et  aL  Appellants,  v.  Pbronne  Bernardinb 

Girod  et  aL 

4  H.  503. 

A  parchase'by  an  executor,  through  a  third  person,  of  property  of  the  testator,  is  fraudulent 

and  void,  though  the  sale  was  at  public  auction,  judicially  ordered,  and  the  result  of  tho 

evidence  is  that  a  fair  price  was  paid. 
This  position  is  as  well  founded  in  the  law  of  Louisiana  as  in  that  of  England. 
The  civil  law  on  the  subject  examined. 
Within  what  time  a  constructive  trust  will  be  barred,  must  depend  on  the  circumstancos  of 

each  case. 
Acquittances  given  by  some  of  the  cestuia  que  tittst^  without  full  knowledge  of  the  fraud  whicL 

had  been  practised,  do  no^bar  them. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

It  was  a  suit  in  equity  by  certain  heirs  of  a  deceased  testator 
against  one  of  his  executors,  who  was  also  one  of  the  heirs,  and  the 
brother  of  some,  and  the  relative  of  the  other  complainants,  to  obtain 
the  complainants'  just  share  of  the  estate  of  the  testator.  The  main 
ground  of  the  bill  was,  that  the  two  executors,  one  of  whom  was  de-. 
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ceased,  combined  to  purchase,  and,  through  an  agent  employed  by 
them,  did  purchase  the  property  of  the  testator,  in  firaud  of  the  rights 
of  the  complainants.  As  the  opinion  of  the  court  proceeds  upon  this 
broad  ground,  irrespective  of  any  particular  circumstances,  it  is  not 
thought  necessary  to  detail  them. 

EusUs,  for  the  appellants. 
Jamnj  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court.  [  *  552  ] 

The  conclusions  to  which  we  have  come  in  this  cause  do 
not  require  from  us  any  comment  upon  its  facts. 

We  concur  with  the  learned  judge  in  the  circuit  court,  in  setting 
aside  the  purchases  by  which  Nicholas  Girod  and  Jean  Francois 
Girod  became  the  possessors  of  their  testator's  entire  estate. 
•But  the  morality  and  policy  of  the  law,  as  it  is  adminis-  [  *  553  ] 
tered  in  courts  of  equity,  induce  us  to  add,  that  those  pur- 
chases were  fraudulent  and  void,  and  may  be  declared  to  be  so, 
without  any  further  inquiry,  upon  the  groimd  that  they  were  made 
by  the  intervention  of  persons  who  were  nominal  buyers  of  the 
property  for  the  purpose  of  conveying  it  to  the  executors.  Such  a 
transaction  carries  fraud  upon  the  face  of  it.  Lord  Hardwicke  v. 
Vernon,  4  Ves.  jun.  411 ;  14  Ves.  jun.  504 ;  2  Bro.  C.  C.  410,  note. 
It  matters  not,  in  such  a  case,  whether  the  sales  are  made  with  or 
without  the  sanction  of  judicial  authority,  or  with  ministerial  exact- 
ness. The  rule  of  equity  is,  in  every  code  of  jurisprudence  with 
which  we  are  acquainted,  that  a  purchase  by  a  trustee  or  agent  of 
the  particular  property  of  which  he  has  the  sale,  or  in  which  he  rep- 
resents another,  whether  he  has  an  interest  in  it  or  not — per  inter- 
positam  personam^  —  carries  fraud  on  the  i^ce  of  it.  In  this  instance, 
Laignel  and  St.  Felix  were  the  instruments  of  the  executors.  They 
bid  off  the  property,  paid  nothing,  received  titles,  and  conveyed  what 
they  nominally  bought  to  the  executors.  In  this  way,  Nicholas 
Girod  became  the  purchaser  of  all  the  testator's  property  in  New 
Orleans,  and  himself  and  his  brother  Jean  Francois,  the  other  execu- 
tor, ^were  joint  purchasers  of  the  lands  and  slaves  in  the  parish  of 
Assumption,  and  of  the  testator's  lands  elsewhere.  Jean  Francois, 
some  years  afterwards,  sold  out  his  half  of  their  joint  purchase  to 
Nicholas,  for  $70,000.  Thus  the  latter  became  the  possessor  of  the 
entire  estate,  and  held  it  until  he  died,  to  the  exclusion  of  all  the 
other  testamentary  heirs.  Some  of  those  heirs,  and  the  representa- 
tives of  others  of  them,  now  sue  the  representatives  of  Nicholas 
Girod,  and  seek  to  set  aside  the  purchases  of  the  executors.     The^ 
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allege  that  they  were  fraudulently  made,  ask  that  they  may  have 
assigned  to  them  their  respective  portions  of  the  estate,  with  an  ac- 
count of  rents  and  profits,  excepting  from  their  claim  for  the  latter 
the  moiety  which  had   been   received    by   Jean    Francois    Girod, 
The  defendants  reply,  and  deny  fraud  in  fact  or  in  intention  on  the 
part  of  the  executors.     They  declare  that  the  sales  were  judicially 
ordered  and  conducted ;  that  the  purchases  were  rightfully  made,  for 
a  fair  price,   at  public  auction;    that  the    complainants  have    no 
standing  in  a  court  of  equity  by  reason  of  their  long  silence,  laches, 
and  acquiescence   in  the  acts  of  which  they  complain,  and   that 
their  rights  are  barred  by  lapse  of  time,  under  the  laws  of  Louisi- 
ana.    They  also   say,  that  receipts  or  acquittances  were  given  to 
the  executors  by  two  of  the  complainants,  which  are  valid  and  ob- 
ligatory upon  them.     The  biU  and  answers,  and  the  arguments  of 
the  learned  counsel  for  the  appellants,  then  involve  the  question  of 
the  right  of  executors  to  purchase  any  part  of  the  estate  which  they 
administer,  for  a  fair  price,  at  a  public  sale  judicially  ordered  and 
conducted.     Remarking,  first,  that  an  executor  or  adminis- 
[  *  554  ]  trator  *  is  in  equity  a  trustee  for  heirs,  legatees,  and  credi- 
tors, we  proceed  to  give  our  opinion  of  the  law  in  respect 
to  purchases  of  the  estate  represented  by  them,  and  of  purchases 
made  by  other  trustees  and  agents,  and  all  persons  qui  negotia  aliena 
gerurU.     The  rule  as  to  persons  incapable  of  purchasing  particular 
property  except  under  particular  restraints,  on  account  of  the  rules 
of  equity,  is  compendiously  given  by  Sir  Edward  Sugden,  in  his 
second  section  of  purchases  by  trustees,  agents,  &c.     It  has  been 
adopted  by  almost  every  subsequent  writer,  and  we  cite  the  passage 
with  confidence,  having  verified  its  correctness  by  an  examination 
of  all  the  cases  cited  by  him ;   by  an  examination,  also,  of  other 
cases  in  the  English  courts,  and  of  cases  in  the  courts  of  chancery  of 
several  of  the   States  in  our  Union,  sustaining  the  doctrine,  to  the 
fullest  extent,  of  the  incapability  of  trustees  and  agents  to  purchase 
particular  property,  for  the  sale  of  which  they  act  representatively, 
or  in  whom  the  title  may  be  for  another.     He  says :     "It  may  be 
laid  down  as  a  general  proposition,  that  trustees,  —  unless  they  arc 
nominally  such  to   preserve  contingent  remainders,  —  agents,  com- 
missioners of  bankrupts,  assignees  of  bankrupts,   solicitors  to  the 
commission,  auctioneers,  creditors  who  have  been  consulted  as  to 
the  mode  of  sale,  or  any  persons  who,  by  their  connection  with  any 
other  person,   or  by   being  employed   or  concerned  in  his  affairs, 
have  acquired  a  knowledge  of  his  property,  are  incapable  of  pur- 
chasing such  property  themselves,  except  under  the  restraints  which 
will  shortly  be  mentioned.     For  if  persons  having  a   coniideiicial 
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character  were  permitted  to  avail  themselves  of  any  knowledge 
acquired  in  that  capacity,  they  might  be  induced  to  conceal  their  in- 
formation, and  not  to  exercise  it  for  the  benefit  of  the  persons  relying 
upon  their  integrity.  The  characters  are  inconsistent.  Emptor  emit 
quam  minimo  potest,  venditor  vendit  quam  maximo  potest,''^  2  Sugd. 
Vendors  and  Purchasers,  109,  London  ed.  1824J  The  prin- 
ciple has  been  extended  to  a  purchase  by  an  *  attorney  [  *  555  ] 
Irom  his  client  whilst  the  relation  subsists.  Bellew  v.  Rus- 
seU,  1  Ball  &  Beatty,  96 ;  9  Ves.  jun.  296 ;  13  Ves.  jun.  133.  As  to 
gifts.  Lord  Selsey  v.  Rhoades,  2  Sim.  &  Stu.  41 ;  Williams  v. 
Llewellyn,  2  You.  &  Jer.  68 ;  Champion  v,  Rigby,  1  Russ.  &  Myl. 
539.  Nor  can  an  arbitrator  buy  up  the  unascertained  claims  of  any 
of  the  parties  to  the  reference.  Blennerhasset  v.  Day,  2  Ball  & 
Beatty,  116 ;  Cane  v.  Lord  AUen,  2  Dow,  289.  Where  a  person 
cannot  purchase  the  estate  himself,  he  cannot  buy  it  as  agent  for 
another.    9  Ves.  jun.  248  ;  Ex  parte  Bennet,  10  Ves.  jun.  381. 

The  general  rule  stands  upon  our  great*moral  obligation  to  refrain 
from  placing  ourselves  in  relations  which  ordinarily  excite  a  conflict 
between  self-interest  and  integrity.  It  restrains  all  agents,  public 
and  private ;  but  the  value  of  the  prohibition  is  most  felt,  and  its 
application  is  more  frequent,  in  the  private  relations  in  which  the 
vendor  and  purchaser  may  stand  towards  each  other.  The  disability 
to  purchase  is  a  consequence  of  that  relation  between  them  which 
imposes  on  the  one  a  duty  to  protect  the  interest  of  the  other,  from 


>  Trustees.  —  Fox  v.  Mackreth,  2  Bro.  C.  C.  400  ;  4  Bro.  P.  C.  (Tomlins's)  258  ; 
Hall  p.  Noyes,  8  Bro.  C.  C.  488,  and  see  3  Yea.  jun.  748  ;  Kellick  r.  Flexny,  4  Bro. 
(;.  C.  161 ;  Whitcote  v.  Lawrence,  3  Ves.  jun.  740  ;  Campbell  v.  Walker,  6  Ves.  jun. 
678,  and  Whitackre  v,  Whitackre,  Sel.  Chan.  Cases,  13. 

Remainders,  —  See  Parkes  v.  White,  11  Ves.  jun.  226. 

Agents.  —  York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  42;  Lowther  v. 
Lowtber,  13  Ves.  jun.  95;  see  Watt  v.  Grove,  2  Sch.  &  Lef.  492 ;  Whitcomb  t?.  Mia- 
chin,  5  Madd.  91 ;  Woodhouse  v.  Meredith,  1  Jack.  &  Walk.  204. 

Commissioners  of  Bankrupts.  —  Ex  parte  Bennet,  10  Ves.  jun.  381 ;  Ex  parte  Dum- 
bell,  Aug.  13, 1806,  Mont  notes,  S3,  cited;  Ex  parte  Harrison,  1  Buck.  17. 

Assignees  of  Bankrupts.  —  Ex  parte  Reynolds,  5  Ves,  jun.  707;  Ex  parte  Lacey, 
8  Ves.  jun.  625 ;  Ex  parte  Bage,  4  Madd.  459  ;  Ex  parte  Badcock,  1  Mont  &  Mac. 
An  231. 

SoUeUors  to  the  Commission.  —  Owen  v.  Foulkes,  6  Ves.  jun.  630,  note  2 ;  Ex  parte 
Lin  wood;  Ex  parte  ChxxTohSiX^  8  Ves.  jun.  343,  cited;  Ex  parte  Bennet,  10  Ves.  jun. 
381  ;  Ex  parte  Dumbell,  Aug.  13,  1806,  Mont  notes,  cited;  see  12  Ves.  jun.  372, 
3  Mer.  200. 

Auctioneers^  creditors  consulted  as  to  mode  of  sale,  or  any  persons  who  by  their  con* 
nection  with,  or  concern  in,  the  affairs  have  acquired  a  knowledge,  Sfc. —  See  Ex  parte 
Hogfaes,  6  Ves.  jun.  617  ;  Coles  v.  Trecothick,  9  Ves.  jun.  234;  1  Smith's  Rep.  233; 
Oliver  r.  Court,  8  Price,  127. 
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the  faithful  discharge  of  which  duty  his  own  personal  interest  may 
withdraw  him.  In  this  conflict  of  interest,  the  law  wisely  interposes, 
It  acts  not  on  the  possibility,  that,  in  some  cases,  the  sense  of  that 
duty  may  prevail  over  the  motives  of  self-interest,  but  it  provides 
against  the  probability  in  many  cases,  and  the  danger  in  all  cases, 
that  the  dictates  of  self-interest  will  exercise  a  predominant  influ- 
ence, and  supersede  that  of  duty.  It  therefore  prohibits  a  party  from 
purchasing  on  his  own  account  that  which  his  duty  or  trust  requires 
him  to  sell  on  account  of  another,  and  from  purchasing  on  account 
of  another  that  which  he  sells  on  his  own  account  In  effect,  he  is 
not  allowed  to  unite  the  two  opposite  characters  of  buyer  and  seller, 
because  his  interests,  when  he  is  the  seller  or  buyer  on  his  own  ac- 
count, are  directly  conflicting  with  those  of  the  person  on  whose 
account  he  buys  or  sells.  2  Surge's  Comm.  459.  Cases  have  been 
frequently  decided  in  the  courts  of  Louisiana,  which  maintain  the 
rule  in  all  its  integrity.  In  Pennsylvania  it  is  enforced,  though,  on 
looking  over  ils  reports,  we  find  a  case,  but  unsustained  by  any 
reference  to  adjudged  cases,  in  which  it  is  said  that  an  executor 
might  buy  at  a  sale  of  the  testator's  effects,  if  he  did  so  for  a  fair  price, 
at  public  auction.  In  Maryland,  the  courts  of  chancery  carry  out  the 
rule  to  the  fullest  extent  of  the  principles  upon  which  it  is  founded, 
and  as  they  have  just  been  stated  by  us.  In  the  case  of  Wormley  v, 
Wormley,  8  Wheat  421,  this  court  declared,  that  no  rule  is  better 
settled,  than  that  a  trustee  cannot  become  the  purchaser  of  the  trust 
estate.  He  cannot  be,  at  the  same  time,  vendor  and  vendee.  It  had 
been  previously  ruled,  in  the  case  of  Prevost  v.  Gratz,  6  Wheat  481, 
and  this  court  afterwards,  in  Ringo  et  al.  v.  Binns  et  aL^  reaffirmed 

the  rule,  by  its  application  to  an  agent  who  had  bought 
[  *  656  ]  land  to  which   *  his  principal  was  in  equity  entitled.     It 

said :  "  The  proposition  laid  down  by  this  court  is,  that  if 
an  agent  discovers  a  defect  in  the  title  of  his  principal  to  land,  he 
cannot  misuse  it  to  acquire  a  title  for  himself ;  and  if  he  does,  that 
he  will  be  held  as  a  trustee  holding  for  his  principal."  10  Pet  2G9, 
281.  See  also  the  case  of  Oliver  v.  Piatt,  3  How.  333.  It  is  ako 
afRrmed,  in  Church  v.  Marine  Insurance  Company,  1  Mason,  341, 
that  an  agent  or  trustee  cannot,  directly  or  indirectly,  become  the 
purchaser  of  the  trust  property  which  is  confided  to  his  care.  We 
scarcely  need  add,  that  a  purchase  by  a  trustee  of  his  cestui  que 
trusty  sui  juris^  provided  it  is  deliberately  agreed  or  understood  be- 
tween them  that  the  relation  shall  be  considered  as  dissolved,  "  and 
there  is  a  clear  contract,  ascertained  to  be  such,  after  a  jealous  and 
scrupulous  examination  of  all  the  circumstances,  and  it  is  clear  Uiat 
the  cestui  que  trust  intended  that  the  trustee  should  buy,  and  there 
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is  no  fraud,  no  concealment^  and  no  advantage  taken  by  the  trustee 
of  information  acquired  by  him  as  trustee,"  will  be  sustained  in  a 
court  of  equity.  But  it  is  difficult  to  make  out  such  a  case,  where 
the  exception  is  taken,  especially  when  there  is  any  inadequacy  of 
price,  or  any  inequality  in  the  bargain.  Coles  v.  Trecothick,  9  Ves. 
246  ;  Fox  v.  Mackreth,  2  Bro.  Ch.  R.  400 ;  Gibson  v.  Jeyes,  6  Ves. 
277 ;  Whichcote  v.  Lawrence,  3  Ves.  740 ;  Campbell  v.  Walker, 
6  Ves.  678 ;  Ayliffe  v.  Murray,  2  Atk.  59.  And,  therefore,  if  a  trus- 
tee, though  strictly  honest,  should  buy  for  himself  an  estate  firom  his 
cestui  que  trtistj  and  then  should  sell  it  for  more,  according  to  the 
rules  of  a  court  of  equity,  from  general  policy,  and  not  from  any 
pecoliar  imputation  of  fraud,  he  would  be  held  still  to  remain  a 
trustee  to  all  intents  and  purposes,  and  not  be  permitted  to  sell  to  or 
for  himselfl  1  Story's  Com.  on  Equity  (2d  ed.)  317 ;  Fox  v,  Mack- 
reth, 2  Bro.  Ch.  R.  400 ;  S.  C.  2  Cox,  320,  327. 

In  New  York,  there  has  been  no  relaxation  of  it,  since  the  decision 
in  the  case  of  Davoue  v.  Fanning,  2  Johns.  Ch.  252.  It  is  a  critical 
and  able  review  of  the  doctrine,  as  it  had  been  applied  by  the  Eng- 
lish courts  of  chancery  from  an  early  day,  and  has  been  received, 
with  very  few  exceptions,  by  our  state  chancery  courts,  as  altogether 
patting  the  rule  upon  its  proper  footing.  Indeed,  it  is  not  too  much 
to  say,  that  it  has  secured  the  triumph  of  the  rule  over  all  qualifica- 
tions and  relaxations  of  it  in  the  United  States,  to  the  same  extent 
that  had  been  achieved  for  it  in  England  by  that  great  chanceUor, 
Lord  Eldon.  Davoue  t;.  Fanning,  was  the  case  of  an  executor  for 
whose  wife  a  purchase  had  been  made  by  one  Hedden,  at  public 
auction,  band  fide^  for  a  fair  price,  of  a  part  of  the  estate  which  Fan- 
ning administered,  and  the  prayer  of  the  bill  was,  that  the  purchase 
might  be  set  aside,  and  the  premises  resold.  The  case  was  exam- 
ined with  a  special  reference  to  the  right  of  an  executor  to  buy  any 
part  of  the  estate  of  his  testator.  And  it  was  affirmed,  and  we 
think  rightly,  that  if  a  trustee,  or  person  acting  for  others, 
sells  the  *  trust  estate,  and  becomes  himself  interested  in  the  [  *557  J 
purchase,  the  cestuis  que  trust  are  entitled,  as  of  course,  to 
have  the  purchase  set  aside,  and  the  property  reexposed  to  sale, 
under  the  direction  of  the  court.  And  it  makes  no  difference  in  the 
application  of  the  rule,  that  a  sale  was  at  public  auction,  bond  fide^ 
and  for  a  frdr  price,  and  that  the  executor  did  not  purchase  for  him- 
self^ but  that  a  third  person,  by  previous  arrangement  with  the  exec- 
utoT)  became  the  purchaser,  to  hold  in  trust  for  the  separate  use  and 
benefit  of  the  wife  of  the  executor,  who  was  one  of  the  cestuis  que 
trust,  and  who  had  an  interest  in  the  land  under  the  will  of  the  testa- 
tor.    The  in(|uiry,  in  such  a  case,  is  not  whether  there  was  or  was 
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not  fraud  in  fact.     The  purchase  is  void,  and  will  be  set  aside  at  the 
instance  of  the  cestui  que  trusty  and  a  resale  ordered,  on  the  ground 
of  the  temptation  to  abuse,  and  of  the  danger  of  imposition  inacces- 
sible to  the  eye  of  the  court.     We  are  aware  that  cases  may  be 
found,  in  the  reports  of  some  of  the  chancery  courts  in  the  United 
States,  in  which  it  has  been  held  that  an  executor  may  purchetse,  if 
it  be  without  fraud,  any  property  of  his  testator,  at  open  and  public 
sale,  for  a  fair  price,  and  that  such  purchase  is  only  voidable,  and 
not  void,  as  we  hold  it  to  be.     But  with  all  due  respect  for  the 
learned  judges  who  have  so  decided,  we  say  that  an  executor  or 
administrator  is,  in  equity,  a  trustee  for  the  next  of  kin,  legatees,  and 
creditors,  and  that  we  have  been  unable  to  find  any  one  well  con- 
sidered.decision,  with  other  cases,  or  any  one  case  in  the  books,  to 
sustain  the  right  of  an  executor  to  become  the  purchaser  of  the 
property  which  he  represents,  or  any  portion  of  it,  though  he  has 
done  so  for  a  fair  price,  without   fraud,  at  a  public   sale.      Why 
should  the  rule  be  relaxed  in  the  case  of  persons  most  frequently 
exposed  to  the  temptations  of  self-interest,  who   may  yield   to   it 
more  readily  than  any  others,  with  a  larger  impunity,  if  the  day  of 
equitable  retribution  shall  ever  come  for  those  who  have  been  de- 
frauded ?     Is  it  not  better  that  the  cause  of  the  evil  shall  be  pro- 
hibited, than  that  courts  of  equity  shall  be  relied  upon  to  apply  the 
remedy  in  particular  cases,  by  inquiring  into  all  the  circumstances 
of  a  case,  whether  there  hfts  or  has  not  been  fraud  in  fact  ?     Is  the 
rule  to  be  relaxed,  in  the  case  of  executors,  in  respect  to  all  persons 
interested  in  the  estate,  or  only  to  such  of  them  as  are  m  juris  ? 
And  if  only  to  those  who  are  sui  juris^  why  in  case  of  an  executor 
as  to  such  persons,  when  the  rule  has  never  been-  relaxed  by  any 
court  of  equity  to  permit  purchases  by  any  other  trustee  or  agent 
of  one  who  is  sui  juris  ?     Shall  it  be  relaxed  in  cases  of  those  who 
are  interested  in  the  estate,  and  who  are  not  sui  juris  or  minors  ? 
Then  other  remedies  must  be  devised  to  protect  their  interests  than 
that  which  experience  has  shown  to  be  alone  efficacious.     It  is,  that 
when  a  trustee  for  one  not  sui  juris  sees  that  it  is  absolutely  neces- 
sary that  the  estate  must  be  sold,  and  he  is  ready  to  give 
[  *  558  ]  more  for  it  than  any  one  else,  that  a  bill  should  be  filed,  *  and 
he  should  apply  to  the  court  by  motion,  to  let  him  be  a  pur- 
chaser.    This  is  the  only  way  he  can  protect  himself.     There  are 
cases  in  which  the  court  will  permit  it.     Campbell  v.  Walker, 
6  Ves.  jun.  678 ;  13  Ves.  jun.  601 ;  1  Ball  &  Beatty,  418. 

Such  is  the  proceeding  adopted  in  Louisiana,  when  property,  in 
which  a  minor  is  interested,  is  offered  for  sale,  as  may  be  seen  by  the 
case  in  5  Louis.  16,  McCarty  v.  Steam  Cotton  Press  Company  et  cU. 
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The  property  was  sold  at  aaction,  and  the  mother  of  the  minor  be- 
came the  purchaser.  It  was  contended  that  this  purchase  was  nuU 
and  void,  because  the  property  had  descended  to  the  children  imme- 
diately after  the  death  of  the  father ;  and  the  mother,  who,  by  the 
effect  of  the  law,  was  their  natural  tutor,  could  not  buy  it.  The 
court  said  it  was  a  general  rule.  But  it  having  been  shown  that  the 
mother  and  purchaser  had  petitioned  the  court  of  probates  for  a  rati- 
fication of  the  sale,  and  that  the  court  had  ratified  it  upon  the  advice 
of  a  family  meeting,  the  sale  was  confirmed.  And  the  court  held 
that,  under  the  Spanish  law,  (20,)  a  tutor  could  purchase  the  property 
of  his  ward,  with  the  permission  of  the  judge. 

We  have  said  more  upon  the  relaxation  of  the  rule  in  the  case  of 
executors  than  we  would  have  done  if  the  learned  counsel  for  the 
appellants  had  not  pressed,  as  an  exemption  from  the  rule,  purchases 
made  by  executors  without  firaud  at  open  sale,  especially  when,  by 
the  will,  they  were  empowered  to  sell  the  estate  of  their  testator  for 
the  benefit  of  heirs  and  legatees,  and  were  heirs  or  legatees  them- 
selves ;  and  if  it  had  not  been  urged  that  the  decisions  of  the  supreme 
court  of  Liouisiana  were  unsafe  guides  in  interpreting  the  Spanish 
laws  in  respect  to  the  incapacity  of  persons  to  purchase  at  judicial 
sales  particular  property,  on  account  of  the  official  or  financiering 
relation  in  which  they  stood  to  the  persons  who  owned  the  property. 
It  was  supposed  that  the  qualifications  of  the  rule  by  the  civil  law 
embraced  executors,  or  might  do  so  by  the  reason  upon  which  those 
qualifications  were  sustained.  It  imposes  upon  us  the  task  of  show- 
ing that  the  relaxations  of  the  rule  by  the  civil  law,  were  never  per- 
mitted by  the  Spanish  law  which  prevailed  in  Louisiana,  and  were 
never  extended,  under  the  civil  law,  to  permit  the  executor  testamen- 
tariuSj  or  executor  dcUivus,  to  buy  the  property  which  he  was  ap- 
pointed to  administer.  It  is  a  subject  of  curious  and  instructive 
examination  to  trace  the  rule  or  prohibition,  in  the  course  of  its  ap- 
plication rmder  the  jurisprudence  of  different  nations.  In  aU  of  them, 
there  were  limited  and  occasional  relaxations  of  the  rule  in  particular 
cases,  in  what  are  sometimes  called  hard  cases ;  but  in  no  one  nation 
have  purchases  by  executors  been  permitted,  as  a  relaxation  of  the 
civil  law  rule.  For  a  general  historical  examination  of  the  subject, 
we  have  not  time ;  we  wish  we  had.  A  brief  examination,  however, 
i){  the  qualifications  of  the  rule  by  the  civil  law,  will  not  be  inappro- 
priate upon  an  appeal  fit)m  a  court  held  in  Louisiana,  where 
the  civil  *law  exists  in  a  modified  form,  and  is  still  often  [*559  ] 
the  rule  of  decision  by  its  enlightened  jurists.  The  prohibi- 
tion of  the  civil  law  is  thus  expressed:  "  Tutor  rem  pupilli  emere  noii 
potest;   idemque  porrigendum  est  ad  similia,  id  est,  ad  curatores. 
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procnratores,  et  qui  negotia  aliena  gerunt"    Dig.  Lib.  18,  tit.  1,  L  34; 
Inst.  Lib.  1,  tit  21,  23. 

The  rule  as  expressed  embraces  every  relation  in  which  there  may 
arise  a  conflict  between  the  duty  which  the  vendor  or  purchaser  owes 
to  the  person  with  whom  he  is  dealing,  or  on  whose  account  he  is 
acting,  and  his  own  individual  interest.  Nor  was  it  ever  relaxed  or 
qualified  by  the  civil  law,  further  than  to  allow  the  guardian  to  pur- 
chase the  property  of  the  ward,  palam  et  bond  fide^  at  public  auction. 
<^  Cum  ipse  tutor  nihil  ex  bonis  pupilli,  quee  distrahi  possunt,  com- 
parare  palam  et  bona  fide  prohibetur;  multo  magis  uxor  ejus  hoc 
facere  potest."  Cod.  Lib.  4,  tit.  38, 1,  6.  But,  foreseeing  the  mischief 
which  might  grow  out  of  the  relaxation,  it  required  that  the  purchase 
must  be  made  by  the  guardian  himself,  palam  et  bond  fide^  and  not 
per  interposUam  personam.  "  Sed  si  per  interpositam  personam  rem 
pupilli  emerit,  in  ea  causa  ut  emptio  nullius  momenti  sit,  quia  non 
bona  fide  videtur  rem  gessisse.  Et  ita  est  rescriptum  a  D.  Severo  et 
Antonino."  Dig.  Lib.  26,  tit.  8,  L  5,  §  3.  A  purchase  by  a  guardian 
from  his  co-guardian  was  permitted,  if  it  took  place  in  public,  and 
bond  fide.  ^^  Item  ipse  tutor  et  emptoris  et  venditoris  officio  fungi 
non  potest.  Sed  enim  si  contutorem  habeat,  cujus  auctoritas  sufficit, 
procul-dubio  emere  potest  Sed  si  mala  fide  emptio  intercesserit, 
nullius  erit  momenti,  ideoque  nee  usucapere  potest.  Sane,  si  suae 
eetatis  factus  comprobaverit  emptionem,  contractus  valet."  Dig.  Lib. 
26,  tit  8,  L  5,  §  2. 

The  guardian  might  purchase  at  a  sale  made  at  the  suit  of  a 
creditor.  "  Si  creditor  pupLUi  distrahat,  seque  emere  bona  fide  poterif 
Dig.  Lib.  26,  tit  8, 1.  5,  §  5.  Such  is  the  extent  of  the  qualification 
of  the  rule  of  the  civil  law.  And,  its  limitation  not  being  weD  under- 
stood, persons  have  often  been  misled  to  apply  it  to  what  they  sup- 
posed to  be  analogous  agencies,  such  as  executors,  when  there  was 
no  authority,  either  in  the  text  of  the  civil  law  or  in  the  practice 
under  it,  for  doing  so.  But,  further,  those  qualifications  of  the  rule 
mentioned  were  confined  in  practice  to  those  territories  in  Europe  in 
which  the  civil  law  prevailed  without  modification.  And  it  ia 
remarkable,  considering  what  were  the  influences  upon  Christendom 
of  the  civil  law,  after  its  discovery  in  the  twelfth  century, — and  when 
not  until  some  time  after  it  began  to  be  used  as  a  rule  of  law,  by 
which  public  and  private  rights  were  determined,  —  when  in  the 
fifteenth  and  sixteenth  centuries,  it  was  the  study  of  the  wisest  men; 
— it  is  remarkable  that  the  qualifications  of  the  rule,  as  they  have 
been  stated,  were  considered  imperfections,  and  were  rejected  by 
every  nation  in  Europe,  whose  codes  are  generally  admitted  to 
have  been  compiled  from  the  civil  law,  with  an  intimate  knowl- 
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edge  •  of  human  nature,  as  it  has  always  shown  itself  in  [  *  560  ] 
the  business  of  life.  Here,  appropriate  to  what  has  been 
just  said,  is  the  language  of  Pothier :  '*  Nous  ne  pouvons  acheter,  ni 
par  nousmemes,  ni  pat  personnes  interposees,  les  choses  que  font 
partie  des  biens  dont  nous  avons  Padministration ;  ainsi  un  tuteur  ne 
peut  acheter  les  choses  qui  appartiennent  a  son  mineur ;  un  adminis- 
trateur  ne  peut  acheter  aucune  chose  de  bien  dont  il  a  radministra- 
tion.'*  Tr.  du  Contrat  de  Vente,  part.  1,  n.  13.  The  rule  of  the  civil 
law,  without  qualification,  is  adopted  in  the  codes  of  Holland.  "  Qu® 
vero  de  tutoribus  cauta,  ea  quoque  in  curatoribus,  procuratoribus, 
testamentorum  executoribus,  aUisque  similibus,  qui  aliena  gerunt 
negotia,  probanda  sunt."  Voet.  Lib.  18,  tit.  1,  n.  9;  2  Surge's 
Comm.  463.  In  Spain,  the  rule  was  enforced  without  relaxation, 
and  with  stern  uniformity.  Judge  M' Caleb  cites,  in  his  opinion, 
from  the  Novissima  Recopilacion,  the  irule  in  the  following  words : 
"  No  man,  who  is  testamentary  executor  or  guardian  of  minors,  nor 
any  other  man  or  woman,  can  purchase  the  property  which  they  ad- 
minister, and,  whether  they  purchase  publicly  or  privately,  the  act  is 
invalid,  and,  on  proof  being  made  of  the  fact,  the  sale  must  be  set 
aside."  This  was  the  law  of  Louisiana  when  the  executors  in  this 
instance  made  their  purchases,  and  it  is  conclusive  of  the  invalidity. 

We  have  thus  shown  that  those  purchases  are  fraudulent  and  void, 
from  having  been  made  per  interposUam  personam ;  and  if  they  were 
not  so  on  that  account,  that  they  are  void  by  tlie  rule  in  equity  in 
the  courts  of  England,  and  as  it  prevails  in  the  courts  of  equity  in  the 
United  States.  It  has  also  been  shown  that  they  are  void  by  the 
law  of  Louisiana,  as  it  was  when  they  were  made  by  the  executors, 
and  that  such  purchases  never  were  countenanced  in  that  State  by 
any  qualification  of  the  civil  law  rule  prohibiting  purchases  by  those 
who  stood  in  such  fiduciary  relations  to  others ;  that  the  act  could 
not  be  generally  done  without  creating  a  conflict  between  self- 
interest  and  integrity.  In  every  aspect  in  which  we  have  viewed 
this  case,  we  are  called  upon  to  direct  that  the  purchases  made  by 
Nicholas  and  Jean  Francois  Girod,  of  their  testator's  estate,  should 
be  set  aside.  We  shall  order  it  to  be  done.  Nor  do  we  think  that 
the  complainq.nts  have  lost  fheir  rights  by  negligence,  or  by  the  lapse 
of  time.  We  can  only  see  in  their  conduct  the  fears  and  forbearance 
of  dependent  relatives,  far  distant  from  the  scene  of  the  transactions 
of  which  they  complain,  desirous  of  having  what  was  due  to  them, 
and  suspecting  it  had  been  withheld,  but  unwilling  to  believe  that 
they  had  been  wronged  by  brothers,  with  whom  they  had  been  asso- 
ciated in  a  common  interest  by  another  brother  who  was  dead.  In 
a  case  of  actual  fraud,  courts  of  equity  give  relief  after  a  long  lapse 
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of  time,  much  longer  than  has  passed  since  the  executors,  in  this 
instance,  purchased  their  testator's  estate.  In  general,  length 
[  •  561  ]  of  time  is  no  *bar  to  a  trust  clearly  established  to  have  once 
existed ;  and  where  fraud  is  imputed  and  proved,  length  of 
time  ought  not  to  exclude  relief.  Prevost  v.  Gratz,  6  Wheat.  481'. 
Generally  speaking,  when  a  party  has  been  guilty  of  such  laches  in 
prosecuting  his  equitable  title  as  would  bar  him  if  his  title  were 
solely  at  law,  he  will  be  barred  in  equity,  from  a  wise  consideration 
of  the  paramount  importance  of  quieting  men's  titles,  and  upon  the 
principle  that  eocpedit  reipublicce  ut  sit  finis  litium;  although  the  stat- 
utes of  limitations  do  not  apply  to  any  equitable  demand,  courts  of 
equity  adopt  them ;  or,  at  least,  generally  take  the  same  limitations 
for  their  guide,  in  cases  analogous  to  those  in  which  the  statutes 
apply  at  law.  10  Ves.  467 ;  1  Cox,  149.  Btill,  within  what  time  a 
constructive  trust  will  be  barred,  must  depend  upon  the  circumstances 
of  the  case.  Boone  v.  Chiles,  10  Pet  177.  There  is  no  rule  in 
equity  which  excludes  the  consideration  of  circumstances,  and,  in  a 
case  of  actual  fraud,  we  believe  no  case  can  be  found  in  the  books 
in  which  a  court  of  equity  has  refused  to  give  relief  within  the  life- 
time of  either  of  the  parties  upon  whom  the  fraud  is  proved,  or  within 
thirty  years  after  it  has  been  discovered  or  becomes  known  to  the 
party  whose  rights  are  affected  by  it.  In  this  case,  that  time  has  not 
elapsed  since  the  executors  made  their  purchases,  and  it  is  not  pre- 
tended that  they  were  known  to  any  of  the  complainants  until  the 
year  1817,  and  not  then,  except  by  the  exhibition  of  an  account  by 
the  ex(*cutors  to  some  of  the  complainants,  with  declarations  that 
every  thing  had  been  fairly  done  with  a  view  to  save  the  honor  of 
the  testator,  and  the  interests  of  those  who  were  the  objects  of  his 
bounty.  In  this  view  of  the  case,  it  is  not  necessary  for  us  to  con- 
sider the  time  within  which  remedies  are  barred,  or  property  may  be 
acquired  by  prescription,  under  the  laws  of  Loyisiana.  We  would 
willingly  otherwise  do  so,  for  the  result  would  show  the  same  har- 
mony in  the  application  of  the  rules  of  the  civil  law  and  those  of 
Louisiana  upon  prescription  with  the  rules  prevailing  in  courts  of 
equity  in  England  and  the  United  States,  as  we  trust  has  been  shown 
to  exist  between  them  in  the  prohibition  of  an  executpr  to  buy  the 
estate  of  his  testator. 

The  receipts  or  acquittances  given  by  two  of  the  complainants  to 
the  executors,  do  not  affect  their  rights.  They  were  obviously  given, 
without  full  knowledge  of  all  the  circumstances  connected  with  the 
disposal  and  management  of  the  estate.  Indeed,  it  is  plain  that  such 
information  had  been  withheld  by  the  executors.  It  is  true  that  an 
account  ^-as  presented  to  them,  with  official  signatures  to  it,  but 
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without  vouchers  of  any  kind  to  verify  its  correctness,  and  it  was  ao- 
eompanied  by  a  letter  from  Nicholas  Girod,  in  which  menaces  of 
displeasure  axe  mingled  with  intimations  of  future  kindness. 

We  shall  also  direct  the  official  proceedings  which  were 
had  'upon  the  account  of  Nicholas  Girod,  against  the  estate  [  *  562  ] 
of  Claude,  to  be  set  aside  and  annulled.  But  there  will  be 
allowed  to  the  representatives  of  Nicholas,  in  the  settlement  of  the 
estate,  the  sum  of  06,674.20,  with  interest  at  five  per  cent  The 
proofs  in  the  cause  show  that,  a  few  months  before  the  death  of  the 
testator,  there  had  been  a  settlement  of  accounts  between  him  and 
Nicholas,  and  we  allow  that  amount,  as  it  is  charged  in  the  general 
account,  disallowing  all  the  other  items.  We  suppose  it  to  be  an 
inadvertency  in  drawing  up  the  decree,  that  the  sum  just  mentioned 
was  not  allowed,  as  the  learned  judge,  in  his  opinion,  states  that  a 
settlement  had  taken  place,  with  that  result. 

We  shall  also  direct  that  the  actual  cost  of  all  permanent  improve- 
ments, which  were  made  upon  any  part  of  the  estate  by  Nicholas 
Girod,  shall  be  allowed  to  his  representatives,  with  interest  at  five 
per  cent.,  in  the  settlement  which  shall  be  made  with  the  complain- 
ants and  the  other  persons  having  an  interest  under  the  will  of 
Claude.  And  also  an  allowance  for  taxes,  and  the  expenses  and  cost 
paid  in  recovering  the  property  gained  by  alluvion.  A  reference  to 
a  master  will  be  directed.  We  regret  to  perceive  from  the  record 
that  all  the  persons  who  are  interested  in  the  estate  of  Claude  P. 
Girod,  are  not  parties  to  this  proceeding.  We  shall  direct  that  they 
shall  be  permitted  to  make  themselves  parties,  if  they  please  to  be- 
come so.  But,  in  giving  the  order,  it  is  not  intended  to  delay  those 
fi'om  receiving  their  portions  in  whose  behalf  this  decree  is  made. 
The  fruits  of  their  vigilance  can  be  apportioned  according  to  their 
respective  rights  in  the  estate,  when  one  of  the  original  testamentary 
heirs  claims ;  and  the  circuit  court,  in  the  further  proceedings  in  the 
cause  under  the  mandate  of  this  court,  will,  of  course,  take  care  to 
ascertain  who  are  the  representatives  of  others  of  them  who  are 
dead. 

Jean  Francois  Girod  is  not  a  party  in  this  cau^e,  and  therefore  we 
can  give  no  decree  against  him,  but  should  he  offer  to  become  a 
party,  for  the  purpose  of  claiming  what  under  the  will  was  his  por- 
tion of  the  estate  of  Claude,  or  should  it  be  claimed  by  any  represen- 
tative of  his,  we  think  it  right  to  remark,  for  the  purpose  of  preventing 
farther  litigation  in  this  matter,  that  such  claim  will  be  subject  to  all 
the  equities  subsisting  between  Jean  Francois  and  Nicholas,  and 
especially  to  the  allowance,  to  the  representatives  of  Nicholas,  of  the 
purchase-money,  which  was  given  by  Nicholas  to  Jean,  for  the  one 
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half  of  their  joint  purchase  of  the  property  of  their  testator,  with  in* 
terest  at  the  rate  according  to  their  contract  up  to  the  times  when 
the  purchase-money  was  paid,  and  afterwards  at  five  per  cent. 

5  H.  233;  6  H.  201,  550;  7  H.  819;  8  H.  134,  402;  18  H.  199 ;  19  H.  283; 

2Wal.  70,  87;  7  Wal.  842. 

The  United  States,  Plaintijffs,  v.  William  S.  Rogers. 

4  H.  567. 

Where  the  country  occupied  by  one  of  the  Indian  tribes  is  not  within  a  State,  congress 
may  enact  laws  to  punish  offences  committed  there,  either  by  white  persons  or  Indians. 

The  act  to  regulate  trade  and  intercourse  with  the  Indian  tribes,  &c.,  passed  June  30,  1834. 
(5  Stats,  at  Large,  729,)  by  its  25th  section,  punishes  the  crime  of  murder  committed 
within  the  country  assigned  to  the  Chcrokces,  unless  committed  by  one  Indian  on  another 
Indian ;  and  a  white  citizen  of  the  United  States,  who  has  been  adopted  by  the  tribe,  and 
permanently  domiciled  among  them,  is  not  an  Indian,  within  the  meaning  of  this  excep- 
tion ;  he  is  liable  to  be  tried  for  the  crime  of  murder  by  the  circuit  court  of  the  United 
States  for  the  district  of  Arkansas. 

The  case  is  stated  in  the  opinion  of  the  court 

Mason,  (attorney-general,)  for  the  United  States. 

No  counsel  contrd. 

[  •S?!  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  has  been  sent  here  by  the  circuit  court  of  the 
United  States  for  the  district  of  Arkansas,  under  a  certificate  of  di- 
vision of  opinion  between  the  justices  of  that  court 

It  appears  by  the  record  that  William  S.  Rogers,  a  white  man,  was 
indicted  in  the  above-mentioned  court  for  murder,  charged  to  have 
been  committed  upon  a  certain  Jacob  Nicholson,  also  a  white  man, 
in  the  country  now  occupied  and  allotted  by  the  laws  of  the  United 
States  to  the  Cherokee  Indians. 

The  accused  put  in  a  special  plea  to  the  indictment,  in  which  he 
avers,  that,  having  been  a  citizen  of  the  United  States,  he,  long  be- 
fore the  offence  charged  is  supposed  to  have  been  committed,  volun- 
tarily removed  to  the  Cherokee  country,  and  made  it  his  home, 
without  any  intention  of  returning  to  the  United  States ;  that  he 
incorporated  himself  with  the  said  tribe  of  Indians  as  one  of  them, 
and  was  so  treated,  recognized,  and  adopted  by  the  said  tribe,  and 
the  proper  authorities  thereof,  and  exercised  all  the  rights  and  priv- 
ileges of  a  Cherokee  Indian  in  the  said  tribe,  and  was  domiciled  in 
their  country ;  that  by  these  acts  he  became  a  citizen  of  the  Cherokee 
nation,  and  was,  and  still  is,  a  Cherokee  Indian,  within  the  true 
intent  and  meaning  of  the  act  of  congress  in  that  behalf  made  and 
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provided ;  that  the  said  Jacob  Nicholson  had  in  like  manner  become 
a  Cherokee  Indian,  and  was  such  at  the  time  of  the  commission  of 
the  said  supposed  crime,  within  the  true  intent  and  meaning  of  the 
act  of  congress  in  that  behalf  made  and  provided ;  and  that  there- 
fore the  court  had  no  jurisdiction  to  cause  the  defendant  to  make  a 
further  or  other  answer  to  the  said  indictment. 

This  is  the  substance  of  the  plea,  and  to  this  plea  the  attorney  for 
the  United  States  demurred,  setting  down  the  causes  of  demurrer 
which  appear  in  the  foregoing  statement  of  the  case. 

Several  questions  have  been  propounded  by  the  circuit  court, 
which  do  not  arise  on  the  plea  of  the  accused,  and  some  of  them  we 
think  cannot  be  material  in  the  decision  of  the  case,  and  need  not 
therefore  be  answered  by  this  court. 

The  country  in  which  the  crime  is  charged  to  have  been  commit- 
ted is  a  part  of  the  territory  of  the  United  States,  and  not 
•within  the  limits  of  any  particular  State.  It  is  true  that  [  *  572  ] 
it  is  occupied  by  the  tribe  of  Cherokee  Indians.  But  it  has 
been  assigned  to  them  by  the  United  States,  as  a  place  of  domicile 
for  the  tribe,  and  they  hold  and  occupy  it  with  the  assent  of  the 
United  States,  and  under  their  authority.  The  native  tribes  who 
wer^  found  on  this  continent  at  the  time  of  its  discovery  have  never 
been  acknowledged  or  treated  as  independent  nations  by  the  Euro- 
pean governments,  nor  regarded  as  the  owners  of  the  territories  they 
respectively  occupied.  On  the  contrary,  the  whole  continent  was 
divided  and  parceUed  out,  and  granted  by  the  governments  of  Eu- 
rope as  if  it  had  been  vacant  and  unoccupied  land,  and  the  Indians 
continually  held  to  be,  and  treated  as,  subject  to  their  dominion  and 
control. 

It  would  be  useless  at  this  day  to  inquire  whether  the  principle 
thus  adopted  is  just  or  not ;  or  to  speak  of  the  manner  in  which  the 
power  claimed  was  in  many  instances  exercised.  It  is  due  to  the 
United  States,  however,  to  say,  that  while  they  have  maintained  the 
doctrines  upon  this  subject  which  had  been  previously  established 
by  other  nations,  and  insisted  upon  the  same  powers  and  dominion 
within  their  territory,  yet,  from  the  very  moment  the  general  govern- 
ment came  into  existence  to  this  time,  it  has  exercised  its  power  over 
this  unfortunate  race  in  the  spirit  of  humanity  and  justice,  and  has 
endeavored  by  every  means  in  its  power  to  enlighten  their  minds 
and  increase  their  comforts,  and  to  save  them  if  possible  from  the 
oonsequences  of  their  own  vices.  But  had  it  been  otherwise,  and 
were  the  right  and  the  propriety  of  exercising  this  power  now  open 
to  question,  yet  it  is  a  question  for  the  lawmaking  and  political  de- 
partment of  the  government,  and  not  for  the  judicial.     It  is  our  duty 
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to  expound  and  execute  the  law  as  we  find  it,  and  we  think  it  too 
firmly  and  clearly  established  to  admit  of  dispute,  that  the  Indian 
tribes  residing  within  the  territorial  limits  of  the  United  States  are 
subject  to  their  authority,  and  where  the  country  occupied  by  them 
is  not  within  the  limits  of  one  of  the  States,  congress  may  by  law 
punish  any  offence  committed  there,  no  matter  whether  the  offender 
be  a  white  man  or  an  Indian.  Consequently,  the  fact  that  Rogers 
had  become  a  member  of  the  tribe  of  Cherokees  is  no  objection  to 
the  jurisdiction  of  the  court,  and  no  defence  to  the  indictment,  pro- 
vided the  case  is  embraced  by  the  provisions  of  the  act  of  congress 
of  the  30th  of  June,  1834,  entitled  :  "  An  act  to  regulate  trade  and 
intercourse  with  the  Indian  tribes,  and  to  preserve  the  peace  of  the 
frontiers." 

By  the  twenty-fifth  section  of  that  act,  the  prisoner,  if  found  guilty, 
is  undoubtedly  liable  to  punishment,  unless  he  comes  within  the  ex- 
ception contained  in  the  proviso,  which  is,  that  the  provisions  of  that 
section  "  shall  not  extend  to  crimes  committed  by  one  Indian  against 
•  the  person  or  property  of  another  Indian."  And  we  think  it  very 
clear,  that  a  white  man  who  at  mature  age  is  adopted  in  an  Indian 
tribe  does  not  thereby  become  an  Indian,  and  was  not 
[  *  573  ]  *  intended  to  be  embraced  in  the  exception  above  men- 
tioned. He  may  by  such  adoption  become  entitled  to  cer- 
tain privileges  in  the  tribe,  and  make  himself  amenable  to  their  laws 
and  usages.  Yet  he  is  not  an  Indian  ;  and  the  exception  is  confined 
to  those  who  by  the  usages  and  customs  of  the  Indians  are  regarded 
as  belonging  to  their  race.  It  does  not  speak  of  members  of  a  tribe, 
but  of  the  race  generally,  —  of  the  family  of  Indians  ;  and  it  intend- 
ed to  leave  them  both,  as  regarded  their  own  tribe,  and  other  tribes 
also,  to  be  governed  by  Indian  usages  and  customs.  And  it  would 
perhaps  be  found  difficult  to  preserve  peace  among  them,  if  wnite 
men  of  every  description  might  at  pleasure  settle  among  them,  and, 
by  procuring  an  adoption  by  one  of  the  tribes,  throw  off  all  respon- 
sibility to  the  laws  of  the  United  States,  and  claim  to  be  treated  by 
the  government  and  its  officers  as  if  they  were  Indians  born.  It  can 
hardly  be  supposed  that  congress  intended  to  grant  such  exemptions, 
especially  to  men  of  that  class  who  are  most  likely  to  become  In- 
dians by  adoption,  and  who  will  generally  be  found  the  most  mis- 
chievous and  dangerous  inhabitants  of  the  Indian  country. 

It  may  have  been  supposed,  that  the  treaty  of  New  Echota,  made 
with  the  Cherokees  in  1836,'  ought  to  have  some  infiuence  upon  the 
construction  of  this  act  of  congress,  and  extend  the  exception  to  all 
the  adopted  members  of  the  tribe.     But  there  is  nothing  in  the  treaty 

1  7  Stats,  at  Large,  478. 


DECEMBER   TERM,   1845.  203 

*- 

Barry  v.  Meroein.    4  H. 

in  conflict  with  the  construction  we  have  given  to  the  law.  The 
fifth  article  of  the  treaty  stipulates,  it  is  true,  that  the  United  States 
will  secure  to  the  Cherokee  nation  the  right,  by  their  national  coun- 
cils, to  make  and  carry  into  effect  such  laws  as  they  may  deem 
necessary  for  the  government  and  protection  of  the  persons  and  prop- 
erty within  their  own  country,  belonging  to  their  people,  oi  such 
persons  as  have  connected  themselves  with  them.  But  a  proviso 
immediately  follows,  that  such  laws  shaU  not  be  inconsistent  with 
the  constitution  of  the  United  States,  and  such  acts  of  congress  as 
bad  been,  or  might  be,  passed,  regulating  trade  and  intercourse  with 
the  Indians.  Now  the  act  of  congress,  under  which  the  prisoner  is 
indicted,  had  been  passed  but  a  few  mouths  before,  and  this  proviso 
in  the  treaty  shows  that  the  stipulation  above  mentioned  was  not 
intended  or  understood  to  alter  in  any  manner  its  provisions,  or  affect 
its  construction.  Whatever  obligations  the  prisoner  may  have  taken 
upon  himself  by  becoming  a  Cherokee  by  adoption,  his  responsibility 
to  the  laws  of  the  United  States  remained  unchanged  and  undimin- 
ished. He  was  still  a  white  man,  of  the  white  race,  and  therefore 
not  within  the  exception  in  the  act  of  congress. 

We  are,  therefore,  of  opinion,  that  the  matters  stated  in  the  plea 
of  the  accused  do  not  constitute  a  valid  objection  to  the  jurisdiction 
of  the  court;  and  that,  if  he  is  found  guilty  upon  the  indictment,  he 
is  liable  to  the  punishment  provided  by  the  act  of  congress  before 
referred  to,  and  is  not  within  the  exception  in  relation  to 
Indians.  *  And  we  shall  direct  this  opinion  to  be  certified  [  *  674  ] 
to  the  circuit  court,  as  the  answer  to  the  several  questions 
stated  in  the  certificate  of  division.  We  abstain  from  giving  a  spe- 
cific answer  to  each  question,  because,  as  we  have  already  said, 
some  of  them  do  not  appear  to  arise  out  of  the  case,  and  upon  ques- 
tions of  that  description,  we  deem  it  most  advisable  not  to  express 

an  opinion. 

♦ 

John  A.  Barry,  Plaintiff  in  Error,  v.  Mary   Mercein  and  Eliza 

Ann  Barry,  Defendants. 

4  H. 574. 
Motion  to  assign  a  time  for  argument  refused. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  •  675  ] 

In  the  case  of  John  A.  Barry  v.  Mary  Mercein  and  Eliza 
Ann  Barry,  a  motion  was  made  on  Friday  last,  by  the  plaintiff  in 
error,  to  assign  some  day  during  the  present  term  for  the  argument. 
A  petition  was  filed  at  the  last  term  by  one  of  the  defendants  in 
eiror,  praying  that  the  writ  of  error  might  be  dismissed  for  wani  oi 
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jurisdiction.  The  case  in  the  regular  order  of  business  was  called 
on  the  16th  day  of  January  last,  and  neither  party  appearing,  it  was, 
according  to  the  rules  of  the  court,  placed  at  the  foot  of  the  calendar ; 
and  it  is  now  evident,  from  the  number  of  cases  standing  before  it, 
that  it  cannot  be  reached  during  the  present  term,  unless  by  a  special 
order  of  the  court  giving  it  priority. 

There  are  two  questions  in  the  case,  both  of  them  grave  and  seri- 
ous ones.  1.  Whether  this  court  have  jurisdiction  upon  a  writ  of 
error  in  a  case  like  this ;  and  2.  If  it  should  be  determined  that  it 
has  jurisdiction,  then,  whether  the  circuit  court  committed  an  error 
in  refusing  to  award  the  habeas  corpus. 

As  this  controversy,  while  it  continues  undecided,  must  be  a  pain- 
ful one  to  the  parties  on  both  sides,  the  court  feel  every  disposition  to 
bring  it  to  a  speedy  hearing,  if  it  could  be  done  without  injustice 
to  others ;  and  if  the  motion  to  assign  a  day  was  liable  to  no  other 
objection  than  that  it  would  be  a  departure  from  the  order  of 
[  *  576  ]  business  prescribed  by  the  rules,  there  would  be  no  *  diffi- 
culty in  making  this  case  an  exception,  and  assigning  a  day 
for  the  hearing. 

But  at  the  present  period  of  the  term,  the  assignment  of  a  partic- 
ular day  for  the  trial  of  this  case  involves  other  and  higher  considera- 
tions than  that  of  a  mere  departure  from  established  rules.  In  four 
or  five  weeks,  at  furthest,  the  court  will  be  compelled  to  close  its  ses- 
sion, in  order  to  enable  its  members  to  perforjn  their  duties  at  the 
circuits ;  and  several  important  cases,  some  of  which  cannot  be  con- 
tinued without  producing  much  public  inconvenience  in  three  or 
more  of  the  States,  have  already  been  specially  assigned  for  argument, 
and  the  order  in  which  they  are  to  be  taken  up  announced  from  the 
bench ;  and  in  obedience  to  this  notice  counsel  have  been  for  some 
time  past,  and  still  are,  attending  to  argue  them.  It  is  very  doubtful 
whether  enough  remains  of  the  term  to  enable  the  court  to  dispose 
of  these  cases,  and  it  is  probable  that  one  or  more  of  them  may  of 
necessity  be  continued.  Under  such  circumstances,  we  cannot,  with- 
out injustice  to  others  and  inconvenience  to  the  public  in  several  of 
the  States,  make  a  new  and  unexpected  arrangement  in  the  order  of 
business,  by  which  another  case,  not  entitled  to  priority,  is  interposed 
out  of  its  proper  order.  The  case  in  question  must,  therefore,  stand 
over  until  the  next  term. 
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ESdward  Bradford,  Plaintiff  in  Error,  v.  Robert  W.  Williams, 
Defendant,  and  John  Judge,  Plaintiff  in  Error,  r.  Robert  W. 
Williams,  Defendant 

4  H.  576. 

a  writ  of  error  to  the  coart  of  appeals  of  the  territory  of  Florida,  having  been  docketed 
and  dismissed,  ffeld,  1.  That  notwithstanding  the  admission  of  Florida  into  the  Union, 
as  a  State,  the  clerk  of  that  couit  had  power  to  certify  the  record.  2.  That,  under  the 
special  circumstances,  it  was  proper  to  restore  the  caase  to  the  docket. 

Boodx,  being  negotiable  by  the  law  of  Florida,  an  assignee  of  a  joint  and  several  bond  may 
sae  in  his  own  name  one  of  the  obligors,  though  another  obligor  was  also  an  obligee. 

Though  no  perfect  delivery  could  be  made  to  the  obligee  of  the  bond  of  him  who  was  both 
obligor  and  obligee,  yet  it  became  perfect  when  with  his  assent  it  was  assigned  and  deliv- 
ered to  the  assignee. 

The  law  of  Florida,  which  gives  the  same  rights  and  powers  to  the  assignee  as  the  obligee 
possessed,  refers  to  substantial  defences,  not  to  merely  technical  defects. 

Error  to  the  court  of  appeals  of  the  territory  of  Florida,  in  a  suit 
on  four  joint  and  several  bonds,  by  an  assignee  of  the  obligees  against 
one  of  the  obligors.  Another  obligor  was  also  an  obligee ;  and  this 
hct  having  been  pleaded,  on  demurrer  to  the  plea,  judgment  was 
given  by  the  court  of  appeals  for  the  plaintiff,  and  the  defendant  sued 
out  this  writ  of  error. 

WesicoU  and  C  J*  IngersoU^  for  the  plaintiff 

'Hiompson^  contra. 

Before  the  case  came  on  for  argument  on  the  merits,  the  proceed- 
ings took  place  which  are  mentioned  in  the  following  opinion. 

•  ATLean,  J.,  delivered  the  opinion  of  the  court  [  *  677  ] 

A  writ  of  error  having  been  allowed  in  this  case,  and  the 
record  not  having  been  filed  by  the  plaintiff  within  the  forty-third  rule, 
a  motion  was  made  by  the  counsel  of  the  defendant,  on  presenting  a 
statement  of  the  judgment  below,  regularly  certified,  to  docket  and 
dismiss  the  cause,  which  the  court  ordered  to  be  done.  And  now  a 
motion  is  made  to  set  aside  that  order,  on  the  ground  that  the  clerk, 
who  certified  the  judgment,  acted  without  authority. 

The  certificate  objected  to  is  in  the  proper  form,  is  signed  by  R,  T. 
Biicbett,  clerk  of  the  court  of  appeals  of  Florida,  and  is  authenticated 
by  the  seal  of  that  court. 

Florida  was  admitted  into  the  Union  as  a  State,  on  the  3d  of 
March  last,^  but  provision  was  made  under  the  seventeenth  article  in 
file  coDstitation  for  the  continuance  of  the  courts  and  officers  of  the 
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territory  until  superseded  under  the  laws  of  the  State.  We  think 
the  clerk,  having  possession  of  the  records  of  the  court  of  appeals, 

has  a  legal  right,  under  its  sanction,  to  certify  its  judgments, 
[  •STS  ]  *and  therefore  that  the  order  of  dismissal  cannot  be  set 

aside  on  the  above  ground.  But  in  consideration  of  a 
change  of  government  in  the  territory,  and  the  consequent  embarrass- 
ments and  doubts  in  regard  to  this  writ  of  error ;  and  also  in  consid- 
eration that  the  plaintiff  in  error,  in  seven  days  after  the  above 
dismissal,  made  this  motion,  and  asked  leave  to  file  the  record,  the 
court  will  set  aside  the  former  order,  and  permit  the  record  now  to  be 
filed ;  on  the  condition,  that,  at  the  option  of  the  defendant  in  error, 
the  plaintiff  shall  submit  the  case,  on  printed  arguments,  at  the  pres- 
ent term. 

[  •SSB  ]       ••Nelson,  J.,  delivered  the  opinion  of  the  court. 

Whether  the  obligees  of  the  bonds  in  question  could  have 
maintained  an  action  at  law  against  the  defendant,  is  a  question  we 
need  not  determine,  though  it  is  not  easy  to  perceive  the  force  of  the 
objection  urged  against  it,  namely,  that  Craig,  one  of  the  co- 
[  •  687  ]  obligors,  •is  also  an  obligee.  The  bond  is  joint  and  several, 
and  the  suit  against  Judge,  one  of  the  obligors ;  and  if  it 
had  been  brought  in  the  name  of  the  obligees,  Craig  would  not  have 
been  a  party  plaintiff  and  defendant,  which  creates  the  technical  diffi- 
culty in  maintaining  the  action  at  law.  It  would  have  been  otherwise 
if  the  obligation  had  been  joint  and  not  several,  for  then  the  suit  must 
have  been  brought  jointly  against  all  the  obligors. 

It  has  been  held,  that  if  two  are  bound  jointly  and  severally,  and 
one  of  them  makes  the  obligee  his  executor,  the  obligee  may,  not- 
withstanding, maintain  an  action  against  the  other  obligor.  Cock  v. 
Cross,  2  Levinz,  73 ;  5  Bac.  Abr.  816,  tit  Oblig.  D.  4. 

But  conceding,  for  the  sake  of  the  argument,  the  objection  to  be 
weU  taken,  that  a  suit  at  law  would  not  lie  in  the  name  of  the  obli- 
gees, we  have  no  difficulty  in  maintaining  it,  even  in  the  aspect  in 
which  the  case  is  presented,  and  has  been  argued,  before  us. 

By  an  act  of  the  legislature  of  Florida  it  is  provided :  "  That  it 
shall  not  be  necessary  for  any  person  who  sues  upon  any  bond,  note, 
&x;.,  to  prove  the  execution  of  such  bond,  note,  &c.,  unless  the  same 
shall  be  denied  by  the  defendant  under  oath."  And  also :  "  That  the 
assignment  or  indorsement  of  any  of  the  forementioned  instruments 
of  writing  shall  vest  the  assignee  or  indorsee  thereof  with  the  same 
rights,  powers,  and  capacities  as  might  have  been  possessed  by  the 
assignor  or  indorser.  And  the  assignee  or  indorsee  may  bring  a  suit 
ill  his  own  name."     Duval's  Comp.  p.  96,  §§  33,  34. 
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The  bonds  have  been  duly  assigned  in  this  case,  and  the  suit  is  in 
the  name  of  Williams,  the  assignee,  and  it  being  thus  authorized  by 
the  laws  of  Florida,  all  difficulty  as  to  the  remedy  at  law,  arising  out 
of  the  circumstance  of  the  same  party  being  plaintiff  and  defendant, 
is  removed. 

The  act  just  recited  provides  that  the  assignee  shall  be  vested 
^'  with  the  same  rights,  powers,  and  capacities  as  might  have  been 
possessed  by  the  obligees,"  and  inasmuch  as  the  bonds  were  uncol- 
lectable,  at  law,  in  the  hands  of  the  obligees,  it  has  been  argued 
that,  upon  the  words  of  the  statute  providing  for  the  assignment 
and  suit  in  the  name  of  the  assignee,  they  must  be  equally  invalid 
and  inoperative  after  the  assignment,  and  in  his  hands. 

This  argument,  doubtless,  would  be  well  founded  and  conclusive 
against  the  plaintiff,  if  the  objection  to  the  bohds  was  such  as  went 
to  vitiate  and  destroy  the  legal  force  and  effect  of  their  obligation, 
such  as  usury,  illegality,  or  the  like,  which  would  constitute  a  valid 
defence  to  a  suit,  in  any  form  in  which  it  might  be  brought  So,  in 
respect  to  any  other  defence  in  discharge  of  the  obligation,  such  as 
payment,  release,  and  the  like.  For  the  assignee  takes  the  bonds 
subject  to  every  defence  of  the  description  mentioned;  and  can 
acquire  no  greater  rights  by  virtue  thereof  than  what  belonged  at 
the  time  to  the  obligees.  This,  we  think,  is  what  the  statute 
*  intended,  and  is  all  its  language  fairly  imports ;  and  is,  [  *  588  ] 
indeed,  only  declaratory  of  what  would  have  been  the  legal 
effect  without  the  particular  phraseology  of  the  section. 

But  the  only  objection  here  made  to  the  bonds  in  the  hands  of 
the  obligees  is,  the  want  of  legal  validity  in  a  court  of  law,  arising 
out  of  the  difficulty  as  to  the  parties,  one  of  them  being  common  to 
both  sides  of  the  obligation ;  not  that  they  are  altogether  void  and 
uncollectable,  for  it  is  conceded  they  might  have  been  enforced 
in  a  court  of  equity.  They  are  ineffectual  at  law,  from  defect  of 
remedy. 

Now,  the  assignment,  and  ability  to  sue  in  the  name  of  the  as- 
^'ignees,  removed  at  once  this  difficulty,  and  left  him  free  to  pursue 
his  remedy  at  law;  and,  as  all  parties  concerned  are  to  be  taken  as 
having  assented  to  the  assignment  and  delivery  to  the  assignee,  in- 
cluding Craig  himself,  and  the  suit  in  his  name  being  sanctioned  by 
the  law,  we  are  unable  to  perceive  any  well-grounded  objection  to  the 
judgment. 

It  has  been  suggested,  that  there  could  have  been  no  delivery  of 
the  bonds  to  the  obligees,  and  hence  none  by  them  to  the  plaintiff,  so 
as  to  bind  the  defendant.  But  the  obvious  answer  is,  that  all  the 
parties,  except  Craig,  were  competent  to  make  a  delivery,  and  aa 
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he  joined  in  the  assignment,  it  is  not  for  him  to  set  up  the  objec- 
tion for  the  purpose  of  invalidating  his  own  act.  The  inchoate  or 
imperfect  delivery  as  to  him  in  the  first  instance,  arising  out  of  his 
double  relation  to  the  instruments,  became  complete  by  his  joining 
in  the  assignment  and  delivery  to  the  plaintiff. 

The  common  case  of  one  partner  drawing  a  bill  upon  his  firm, 
payable  to  his  own  order,  or  of  partners  making  a  promissory  note 
payable  to  the  order  of  one  of  the  firm,  which  becomes  valid  in  the 
hands  of  a  bond  fide  holder,  and  collectable  at  law,  affords  abundant 
authority  for  the  principle  of  the  decision  in  this  case.  Smith  v. 
Lusher,  6  Cow.  688 ;  Smyth  v.  Strader  et  aL  decided  this  term. 
4  H.  404. 

The  statute  of  Florida  has  put  bonds  on  the  footing  of  bills  of  ex- 
change and  promissory  notes,  so  far  as  respects  negotiability  and 
right  to  sue  in  the  name  of  the  assignee. 

The  above  principle  is  therefore  strictly  applicable  to  the  case  in 
hand. 

We  are  of  opinion  the  judgment  of  the  court  below  should  be 
affirmed. 


John  Hunt,  Plaintiff  in  Error,  ».  J.  and  M.  Palao,  Defendants. 

4  H.  589. 

This  court  will  not  issue  a  writ  of  error  and  bring  up  a  record  of  a  court  no  longer  in  exist- 
ence, and  upon  a  reversal  of  whose  judgment  no  mandate  for  further  proceedings  can  go 
from  this  to  any  court. 

The  court  of  appeals  of  the  territory  of  Florida  being  a  court  of  the  United  States,  the  State 
could  exercise  no  control  over  them. 

The  case  is  stated  in  the  opinion  of  the  court.  ' 
Westcottj  for  the  motion. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

A  motion  has  been  made  for  process  from  this  court  to  bring  here 
for  revision  the  record  and  proceedings  of  the  late  territorial  court 
of  appeals  of  Florida,  in  the  case  of  Hunt  v.  The  Lessee  of  M.  and 
S.  Palao,  in  which  judgment  was  rendered  in  favor  of  the  latter,  at 
February  term,  1844. 

Since  Florida  ceased  to  be  a  territory  and  became  a  State,  a  law 
has  been  passed  by  the  State,  directing  the  records  and  papers  of  the 
above-mentioned  territorial  court  to  be  placed  in  the  custody  of 
the  clerk  of  the  supreme  court  of  the  State ;  and  under  this  law^, 
the  record  in  the  case  in  question  is  now  in  his  possession  for  safe 
keeping. 
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*  Ab  congress  has  made  no  special  provision  for  a  case  of  [  *  590  ] 
this  kind,  the  appellate  power  of  this  court,  if  exercised  at 
all,  must  be  exercbed  in  the  manner  prescribed  by  the  general  laws 
of  congress  upon  that  subject.  Under  the  act  of  1832,^  writs  of  error 
to  the  territorial  court  of  appeals  were  to  be  prosecuted  according  to 
the  provisions  and  regulations  of  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789.^  And  assuming  the  case  in  question  to  be  one 
subject  to  revision  in  this  court,  according  to  these  acts  of  congress, 
yet  the  appellate  power  must  be  exercised  in  the  manner  prescribed 
by  these  laws ;  and  under  the  act  of  1789,  the  writ  of  error  must  be 
directed  to  the  court  which  holds  the  proceedings  as  a  part  of  its  own 
records,  and  exercises  judicial  power  over  them.  But  the  court  which 
rendered  the  judgment  in  the  case  before  us  is  no  longer  in  existence; 
the  proceedings  are  not  in  the  possession  of  any  court  authorized  to 
exercise  judicial  power  over  them,  but  are  in  the  possession  of  an 
officer  of  another  court,  merely  for  the  purpose  of  safe  keeping.  For 
the  law  of  Florida  does  not  place  these  records  in  the  custody  of  the 
state  court,  but  in  that  of  the  clerk ;  nor  does  it  subject  him  to  the 
control  of  the  court  in  any  manner  in  regard  to  them.  And,  indeed, 
if  it  had  placed  them  in  the  custody  of  the  court,  it  would  not  have 
removed  the  difficulty ;  for  the  law  of  the  State  could  not  have  made 
them  records  of  that  court,  nor  authorized  any  proceedings  upon  them. 
The  territorial  court  of  appeals  was  a  court  of  the  United  States,  and 
the  control  over  its  records,  therefore,  belongs  to  the  general  govern- 
ment, and  not  to  the  state  authorities ;  and  it  rests  with  congress  to 
declare  to  what  tribunal  these  records  and  proceedings  shall  be  trans- 
ferred ;  and  how  these  judgments  shall  be  carried  into  execution,  or 
revievired  upon  appeal  or  writ  of  error. 

It  has  been  suggested  that  a  writ  of  error  may  issue,  under  the 
fourteenth  section  of  the  act  of  1789,  to  the  person  having  the  actual 
custody  of  the  record,  upon  the  ground  that  such  a  writ  is  necessary 
to  the  exercise  of  the  appellate  powers  of  this  court.  But  if  the 
language  of  that  section  would  justify  such  a  construction,  and  the 
rec<nd  and  proceedings  were  brought  here  by  a  writ  of  error,  either  to 
the  supreme  court  of  the  State  or  to  the  clerk,  and  the  judgment  of 
the  territorial  court  found  to  be  erroneous  and  reversed,  still,  there  is 
no  tribunal  to  which  we  are  authorized  to  send  a  mandate  to  proceed 
farther  in  the  case,  or  to  carry  into  execution  the  judgment  which 
this  court  may  pronounce.  Certainly,  we  could  not  send  it  to  the 
supreme  court  of  the  State,  for  it  is  not  their  judgment  or  record,  nor 
have  tfaey  any  power  to  execute  the  judgment  given  by  the  territorial 

1  4  Stati.  at  Large,  600.  a  1  lb.  85. 
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court.  Neither,  for  the  same  reasons,  could  we  send  such  a  mandate 
to  the  district  court  of  the  United  States,  unless  authorized  to  do  so 
by  a  law  of  congress.     And  it  would  be  useless  and  vain  for  this 

court  to  issue  a  writ  of  error,  and  bring  up  the  record, 
[  *  591  ]  and  proceed  to  judgment  •upon  it,  when,  as  the  law  now 

stands,  no  means  or  process  is  authorized  by  which  our 
judgment  could  be  executed.  We  think,  therefore,  that  no  judg- 
ment or  decree  rendered  by  the  late  territorial  court  can  be  reviewed 
here  by  writ  of  error  or  appeal,  unless  some  further  provision  on  that 
subject  shall  be  made  by  congress.  Consequently,  the  motion  in  this 
case  must  be  refused. 

9H.  235;  10  H.  72. 


The  State  of  Rhode  Island,  Complainant,  v.  The  State  of 

Massachusetts,  Defendant. 

4  H.  591. 

That  portion  of  the  boundary  line  between  Rhode  Island  and  Massachasetts,  in  dispute  in 
this  case,  having  been  settled  by  a  joint  commission  in  1711,  whose  acts  were  adopted  by 
the  two  colonies,  it  is  too  late  now  to  distnrb  this  lino  of  compromise  upon  an  allegation 
of  mistake,  which  is  not  clearly  made  out. 

This  was  a  suit  in  equity  to  settle  a  portion  of  the  boundary  line 
between  the  State  of  Rhode  Island  and  the  State  of  Massachusetts, 
which  had  been  several  times  before  the  court    7  Pet  651 ;  11  Pet 
226 ;  12  Pet  657 ;  13  Pet  23 ;  14  Pet  210 ;  15  Pet  233.     It  now 
came  on  for  a  hearing  on  bill,  answer,  and  evidence,  and  was  treated 
by  the  court  mainly  as  a  question  of  fact ;  and  the  evidence  is  de- 
tailed in  the  opinion  of  the  court     It  may  facilitate  the  comprehen- 
sion of  the  case  to  state,  that  the  words  of  the  Massachusetts  charter 
which  defined  the  part  of  the  boundary  in  question,  were,  "  lying 
within  the  space  of  three  English  miles  on  the  south  part  of  Charles 
River,  or  of  any  or  of  every  psurt  thereof;"  that  the  State  of  Rhode 
Island  insisted  these  words  had  been  misconstrued  and  misapplied 
in  former  adjustments  of  the  line,  and  that  a  mistake  had  been  made 
also  as  to  the  location  of  what  is  called  the  Woodward  and  SaflGrev 
station.     And  that  though  the  court  considered  the  constructioii  of 
the  charter  doubtful,  looked  at  as  res  Integra^  and  that  it  was  now^ 
difficult  to  assert  positively  what  it  should  have  been,  yet  that  the 
ancient  acts  of  the  parties  in  compromising  a  doubtful  line,  and  the 
very  long  acquiescence  in  that  line,  should  prevent  the  court  froix^ 
now  disturbing  it,  upon  the  imperfect  evidence  of  mistake  afforded 
in  this  case. 
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Randolph  and  Whipple^  for  Rhode  Island. 
Choate  and  Webster^  for  Massachusetts. 

•  AFLean,  J.,  delivered  the  opinion  of  the  court.  [  *  628  ] 

We  approach  this  case  under  a  due  sense  of  the  dignity 
of  the  parties,  and  of  the  importance  of  the  principles  which  it 
involves. 

The  jurisdiction  of  the  court  having  been  settled  at  a  former 
term,  we  have  now  only  to  ascertain  and  determine  the  boundary  in 
dispute.  This,  disconnected  with  the  consequences  which  follow,  is 
a  simple  question,  differing  little,  if  any,  in  principle,  from  a  disputed 
line  between  individuals.  It  involves  neither  a  cession  of  territory, 
nor  the  exercise  of  a  political  jurisdiction.  In  settling  the  rights  of 
the  respective  parties,  we  do  nothing  more  than  ascertain  the  true 
boundary,  and  the  territory  up  to  that  line  on  either  side  necessarily 
faUs  within  the  proper  jurisdiction. 

•James  the  First,  on  the  3d  of  November,  1620,  granted  [  *  629  ] 
to  the  council  established  at  Plymouth  the  territory  on  the 
Atlantic  lying  between  forty  and  forty-eight  degrees  of  north  lati- 
tude, extending  westward  to  the  sea.  And  on  the  19th  of  March, 
1628,  the  council  of  Plymouth  granted  to  Henry  Boswell  and  others 
the  territory  of  Massachusetts,  which  was  confirmed  by  Charles  the 
First,  the  4th  of  March,  1629.  This  grant  was  limited  to  the  terri- 
tory ''  lying  within  the  space  of  three  English  miles  on  the  south 
part  of  Charles  River,  or  of  any  or  every  part  thereof ;  and  also  all 
and  singular  the  lands  and  hereditaments  whatsoever,  lying  and  being 
within  the  space  of  three  English  miles  to  the  southward  of  the 
southernmost  part  of  Massachusetts  Bay ;  and  also  all  those  lands 
and  hereditaments  whatsoever,  which  Ue  and  be  within  the  space  of 
three  English  miles  to  the  northward  of  the  Merrimack  River,  or  to 
the  northward  of  any  and  every  part  thereof,"  extending  westward 
the  same  breadth  to  the  sea. 

On  the  13th  of  January,  1629,  the  council  of  Plymouth  granted 
to  the  colony  of  Plymouth,  which  on  the  same  day  was  sanctioned 
by  Charles  the  First,  "  all  that  part  of  New  England,  in  America 
aforesaid,  and  tract  or  tracts  of  land  that  Ue  within  or  between  a 
certain  rivulet  or  runlet  there  commonly  called  Coahasset  towards 
the  north,  and  the  river  commonly  called  Narraganset  River  towards 
the  south,''  &C. 

The  council  of  Plymouth  surrendered  its  charter  to  the  king,  the 
7th  of  June,  1635.  On  the  23d  of  April,  1662,  Charles  the  Seconal 
ft^ranted  the  territory  of  the  colony  of  Connecticut,  ^  bounded  on  the 
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east  by  Narraganset  River,  commonly  called  Narraganset  Bay,  where 
the  said  river  falleth  into  the  sea ;  and  on  the  north  by  the  line  of 
the  Massachusetts  plantation,"  &c. 

The  charter  of  Rhode  Island  was  granted  the  8th  of  July,  1663, 
by  Charles  the  Second,  limited  on  the  north  by  the  southerly  line  of 
Massachusetts. 

It  thus  appears  that  the  disputed  line  is  the  common  boundary 
between  Massachusetts  and  Rhode  Island ;  the  latter  lying  south  of 
the  line,  and  the  former  north  of  it.  The  true  location  of  this  line 
settles  this  controversy. 

More  than  two  hundred  years  have  elapsed  since  the  emanation 
of  the  Massachusetts  charter,  calling  for  this  boundary ;  and  more 
than  one  hundred  and  eighty  years  since  the  date  of  the  Rhode  Island 
charter.  In  looking  at  transactions  so  remote,  we  must,  as  far  as 
practicable,  view  things  as  they  were  seen  and  understood  at  the 
time  they  transpired.  There  is  no  other  test  of  truth  .and  justice, 
which  applies  to  the  variable  condition  of  all  human  concerns. 

The  words  of  the  Massachusetts  charter,  "  lying  within  the  space 
of  three  English  miles  on  the  south  part  of  Charles  River,  or  of  any 
or  every  part  thereof,"  do  not  convey  so  clear  and  definite  an  idea 
as  to  be  susceptible  of  but  one  construction.  Whether 
[  *  630  ]  *  the  measurement  of  the  three  miles  shall  be  from  the  body 
of  the  river,  or  from  the  head-waters  of  the  streams  which 
fall  into  it,  are  questions  which  dijSerent  minds  may  not  answer  in 
the  same  way.  That  the  tributary  streams  of  a  river,  in  one  sense, 
constitute  a  part  of  it,  is  clear ;  but  whether  they  come  within  the 
meaning  of  the  charter  is  the  matter  in  controversy.  The  eaxly 
exposition  of  this  instrument  by  those  who  claimed  under  it  is  not 
to  be  disregarded,  though  it  may  not  be  conclusive 

This  line  is  said  to  have  been  often  a  matter  of  controversy  between 
the  Plymouth  colony  and  Massachusets,  as  early  as  1638,  and  in  that 
year  Nathaniel  Woodward  took  an  observation  upon  part  of  Charles 
River,  41°  5(y  north  latitude.     In  1642,  the  southern  bounds  of  Mas- 
sachusetts were  ascertained  by  the  said  Woodward  and  Solomon 
Sai&ey,  who  fixed  a  station  three  miles  south  of  the  southernmost 
part  of  Charles  River.     And  in  1664,  a  line  was  run  by  commission- 
ers from  each  colony,  and  their  return  was  accepted  by  the  general 
court  of  Massachusetts,  and  ordered  to  be  recorded;   and  it  may 
fairly  be  presumed  that  the  return  was  also  accepted  by  Plymouth. 
This  was  a  construction  of  the  charter  by  Massachusetts,  and   as* 
sented  to  by  Plymouth,  that  the  three  miles  were  to  be  measured^ 
not  from  the  main  channel  of  Charles  River,  but  from  the  head- 
waters of  one  of  its  tributaries.     Grants  of  land  were  made   by 
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Massachusetts  and  Connecticut  on  their  common  boundary,  and  also 
towns  were  established,  without  a  strict  regard  to  the  line,  which 
produced  much  contention.  To  adjust  these  disputes,  in  1702  com- 
missioners were  appointed  by  the  two  provinces  to  ascertain  the 
boundary  line.  They  set  up  their  quadrant  and  took  their  obser- 
vation at,  or  not  far  from,  the  distance  of  three  miles  south  of  the 
southernmost  part  of  Charles  River,  after  which  they  took  a  second 
observation  at  Bissell's  house,  called  for  in  the  line  of  Woodward 
and  Safirey  ;  and  it  was  found  that  Massachusetts  had  made  grants 
and  established  towns  south  of  the  line.  This  line  was  finally  estab- 
lished by  commissioners  appointed  by  Massachusetts  and  Connec- 
ticat,  in  which  they  admit  the  correctness  of  the  beginning  at  Wood- 
ward and  Saf&ey's  station,  "  three  English  miles  on  the  south  of 
Charles  River,  and  every  part  thereof,  agreeably  to  the  charter." 

Serious  difficulties  occurred  between  the  border  inhabitants    of 
Massachusetts  and  Rhode  Island,  on  account  of  conflicting  grants, 
and  the  establishment  of  towns.     And  after  much  correspondence 
and  legislative  action  on  the  subject  by  the  respective  parties,  it  was 
finaUy  agreed  to  appoint  commissioners  to  settle  the  line.     In  Octo- 
ber, 1710,  the  general  assembly  of   Rhode  Island   "enacted,  that 
whereas  Major  Joseph  Jenks  being  commissionated  to  treat  with  Crov- 
emor  Dudley  concerning  the  settling  the  bounds  between  the  prov- 
ince of  Massachusetts  and  this  government ;  that  in  case  Governor 
Dudley  and  himself  should  not  agree  so  as  to  issue  the 
•  matter,  then  Major  Jenks  is  hereby  empowered  and  author-  [  *  631  ] 
ized  to  oifer  and  conclude  on  such  other  terms  as  he  may 
judge  most  proper  for  the  interest  of  the  colony,"  &c. 

The  commissioners  of  both  colonies  met  at  Roxbury,  January  19, 
1710-11,  and.  after  stating  the  authority  under  which  they  acted,  and 
having  ^'  examined  the  several  charters  and  letters-patent  relating  to 
the  line  betwixt  the  said  respective  governments,  and  being  desirous 
to  remove  and  take  away  all  occasions  of  dispute  and  controversy," 
&c.,  "  they  agree  that  the  stake  set  up  by  Nathaniel  Woodward  and 
Solomon  Saffrey,  skilful,  approved  artists,  in  the  year  of  our  Lord 
one  thousand  six  hundred  and  forty-two,  and  since  that  often  re- 
new^ed,  in  the  latitude  of  forty-one  degrees  and  fifty-five  minutes, 
being  three  English  miles  distant  southward  from  the  southernmost 
part  of  the  river  called  Charles  River,  agreeable  to  the  letters-patent 
for  the  Massachusetts  province,  be  accounted  and  allowed  on  both 
sides  the  commencement  of  the  line  between  the  Massachusetts  and  • 
the  colony  of  Rhode  Island."  Other  matters  were  adjusted  accord- 
ing to  the  line  of  Woodward  and  Saffirey,  which  need  not  be  referred 
io.     This  agreement  was  signed  by  Dudley  and  Jenks,  and  by  three 
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commissioners  from  Massachusetts  and  two  from  Rhode  Island.  In 
March,  1711,  the  Rhode  Island  legislature  sanctioned  this  agreement, 
by  authorizing  the  line  to  be  run  in  pursuance  thereof,  and  the 
agreement  was  accepted  and  approved  of  by  Massachusetts. 

In  1716,  and  also  in  1717,  commissioners  were  appointed  by 
Rhode  Island  to  run  the  line  under  the  agreement  at  Roxbury,  jointly 
with  commissioners  from  Massachusetts ;  or,  if  the  latter  refuse  or 
neglect  to  act,  then  to  run  the  line  without  them.  On  the  17th  of 
June,  1718,  the  Rhode  Island  legislature,  after  stating  that  the  com- 
missioners had  been  retarded  in  settling  the  line  by  the  agreement 
made  at  Roxbury,  &c. :  "  This  assembly,  taking  the  premises  under 
consideration,  do  hereby  enact,  constitute,  and  appoint,  Major  Joseph 
Jenkfl,  and  others,  a  committee  to  treat  and  agree  with  such  gentle- 
men as  are  or  may  be  appointed  and  commissionated,  with  full 
power,  by  the  general  assembly  of  the  province  of  Massachusetts 
Bay  aforesaid,  for  the  final  settling  and  stating  the  aforesaid  line 
between  the  said  colonies,  hereby  giving  and  granting  unto  the  afore- 
said Major  Joseph  Jenks  and  others,  or  the  major  part  of  them,  our 
full  power  and  authority  to  agree  and  settle  the  aforesaid  line  between 
the  said  colonies,  in  the  best  manner  they  can,  as  near  agreeable  to 
our  royal  charter  as  in  honor  they  can  compromise  the  same,"  &c. 

The  commissioners  of  both  colonies  met  at  Rehoboth,  the  22d  of 
October,  1718,  and  under  their  hands  and  seals  again  agreed,  "  that 
the  stake  set  up  by  Nathaniel  Woodward  and  Solomon  SafTrey,  in 
the  year  1642,  upon  Wrentham  Plain,  be  the  station  or  commence- 
ment to  begin  the  line,"  &c.  This  agreement  being  re- 
[  *  632  ]  turned  *  on  the  29th  of  October,  1718,  was  accepted  by  the 
general  assembly  of  Rhode  Island,  and  ordered  to  be  re- 
corded ;  and  it  was  also  accepted  by  Massachusetts.  .  And  a  joint 
commission,  being  appointed  by  both  governments  to  run  the  line 
as  established,  met  on  the  5th  of  June,  1719,  and  say :  "  We,  the 
subscribers,  being  of  the  committee  appointed  and  empowered  by 
the  governments  of  the  province,  &c.,  for  settling  the  east  and  west 
line  between  the  said  governments,  by  virtue  of  the  agreement  of 
the  major  part  of  the  said  committee  at  the  meeting  at  Rehoboth, 
on  the  22d  of  October  last  past,  at  which  time  the  said  line  was  fully 
settled  and  agreed,  and  by  them  directed  to  be  by  us  run.  Having 
met  at  the  stake  of  Nathaniel  Woodward  and  Solomon  Saffrey,  on 
Wrentham  Plain,  the  12th  of  May,  anno  Domini  1719,  in  the  morn- 
ing, and  computed  the  course  of  the  said  agreed  line,"  &a,  which 
line  was  run  by  them  two  miles  west  of  AUom  Pond,  and  they  erected 
monuments  at  different  points.  This  return  was  approved  by  the 
Rhode  Island  assembly. 
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Id  October,  1748,  the  legislature  of  Rhode  Island  appointed  other 
commissioners  to  continue  the  line  to  the  Connecticut  River,  recog- 
nizing the  stake  set  up  by  Woodward  and  SafFrey  as  the  place  of 
beginning.  The  commissioners  thus  appointed  having  met,  in  1749. 
twice,  at  Wrentham,  and  Massachusetts  having  failed  to  appoint 
commissioners  to  act  with  them,  the  Rhode  Island  commissioners 
proceeded  to  complete  the  running  of  the  line.  In  their  report  they 
say :  ''  That  we,  not  being  able  to  find  any  stake  or  other  monument 
which  we  could  imagine  set  up  by  Woodward  and  Saffrey,  but  con- 
sidering that  the  place  thereof  was  described  in  the  agreement  men- 
tioned in  our  commission  by  certain  invariable  marks,  we  did  pro- 
ceed as  followeth,  namely :  we  found  a  place  where  Charles  Rivei 
formed  a  large  current  southerly,  which  place  is  known  to  many  by 
the  name  of  PoppotaUsh  Pond,  which  we  took  to  be  the  southern- 
most part  of  said  river ;  from  the  southernmost  part  of  which  we 
measured  three  English  miles  south ;  which  three  English  miles  did 
terminate  upon  a  plain  in  a  township  called  Wrentham,^'  &c. 

These  are  the  leading  facts  relied  on  by  the  respondent  to  estab- 
lish the  station  of  Woodward  and  Sajffrey  as  the  place  from  which 
the  boundary  line  was  agreed  to  be  run,  and  in  fact  was  run.  And 
we  are  now  to  consider  how  these  facts,  and  the  arguments  deduced 
from  them,  are  met  by  the  complainant. 

In  the  first  place,  it  is  insisted  that  the  line  run  by  MassachusettSi 
in  1642,  was  without  authority. 

There  does  not  appear  to  have  been  any  order  from  the  crown  to 
run  this  line,  nor  is  it  supposed  to  have  been  usual  or  necessary  for 
the  crown  to  give  such  an  order,  where  no  controversy  respecting  the 
line  was  brought  before  it.  The  general  boundary,  as  named  in 
the  charter,  was  run  and  established  by  the  colony  or 
•  colonies  interested ;  and  where  there  was  no  dispute,  no  [  *  633  ] 
farther  action  was  required.  The  controversy  in  regard  to 
their  common  boundary,  between  Plymouth  and  Massachusetts, 
which  seems  to  have  existed  as  early  as  1638,  was  finally  adjusted  by 
ranning  the  line  in  1664.  This  line  was  commenced  at  the  place 
called  the  angle  tree,  which  is  said  to  be  about  two  miles  south  of 
the  Woodward  and  Saffrey  station. 

When  the  Woodward  and  Saffrey  station  was  first  established. 
neither  Connecticut  nor  Rhode  Island  had  a  political  existence. 
And  the  Plymouth  colony,  which  in  1691  was  incorporated  into 
Massachusetts,  having  then  a  distinct  political  existence  and  a  com- 
mon boundary  with  Massachusetts,  assented  to  the  line  farther  south 
than  the  above  station.  At  the  time  this  line  was  run,  neither  Con- 
necticut nor  Rhode  Island  can  scarcely  be  said  to  have  had  a  polit- 
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ical  organization,  as  the  charter  of  the  former  was  dated  only  two 
years  before,  and  that  of  the  latter  one  year.  Massachusetts,  then,  in 
establishing  the  above  station  of  Woodward  and  Saffirey,  and  in 
running  the  line,  does  not  seem  to  have  acted  precipitately,  without 
authority,  or  in  disregard  of  the  rights  of  other  colonies.         ' 

The  misconstruction  of  the  charter,  in  going  more  than  three  miles 
south  of  Charles  River,  is  earnestly  insisted  on  by  complainant's 
counsel.  If  the  words  of  the  charter  were  clear  and  unequivocal  in 
this  respect,  there  would  be  great  force  in  this  argument.  It  would 
be  decisive  of  this  controversy,  unless  controlled  by  other  facts  and 
circumstances  in  the  case.  But  who  can  maintain  that  a  line  to  be 
run  "  three  miles  south  of  Charles  River,  or  of  any  and  every  part 
thereof,"  is  clearly  limited  to  three  miles  south  of  the  main  channel 
of  the  river  ?  Can  the  body  of  the  river  with  more  accuracy  of  lan- 
guage be  called  a  part  of  it,  than  its  tributary  streams  ?  We  call  that 
a  part  which  is  less  than  a  whole,  when  we  speak  of  any  thing  made 
up  of  parts.  We  do  not  call  a  limb  a  tree,  but  it  is  a  part  of  a  tree  ; 
and  if  a  measurement  is  to  be  made  from  any  and  every  part  of  the 
tree,  would  its  branches  be  disregarded.  When  we  speak  of  a  river, 
we  speak  of  it  as  a  whole,  whether  we  refer  to  it  above  or  below  a 
certain  point ;  as  bearing  north  or  south,  it  is  the  river,  in  common 
language,  and  not  a  part  of  the  river.  The  flowing  of  the  water  in 
the  channel  of  the  river  gives  it  its  name  and  character,  and  these  are 
not  changed  by  its  length.  We  speak  of  the  Upper  and  Lower  Mis- 
sissippi, but  neither  the  one  nor  the  other  is  called  a  part  of  the  Mis- 
sissippi. Had  the  Massachusetts  charter  been  designed  to  limit  the 
line  to  three  miles  south  of  the  river,  would  not  the  language  have 
been,  "  three  miles  south  of  the  most  southerly  bend  in  the  river." 

It  would  therefore  seem  that  the  charter  may  be  construed  favor- 
able to  the  respondent.  That  the  construction  of  the  complain- 
ant is  not  a  forced  one  is  admitted ;  and  the  conclusion 
[  •  634  ]  •  naturally  follows,  that  men  of  equal  intelligence  may  differ 
in  opinion  as  to  the  true  meaning  of  the  instrument  That 
Massachusetts,  more  than  two  hundred  years  ago,  construed  the  charter 
as  her  counsel  now  construe  it,  is  clear,  and  the  facts  proved  authorize 
the  conclusion,  that  this  construction  was  not,  for  many  years,  opposed 
by  Connecticut  or  Rhode  Island,  and  at  no  time  by  Plymouth.  But 
the  attention  of  the  court  is  drawn  to  the  northern  boundary  of  Mas- 
sachusetts, which  the  charter  describes  as  ''  three  English  miles  to 
the  northward  of  the  Merrimack  River,  or  to  the  northward  of  any 
and  every  part  thereof;"  which  received  the  construction  for  which 
the  complainant  contends,  by  the  king  and  council. 

The  northern  boundary  line,  as  claimed  by  Massachusetts,  included 
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Maine  and  New  Hampshire ;  and  it  appears  that  Mason  and  Gorges, 
who  claimed  nnder  grants,  some  of  which  were  prior  in  date  to  that 
of  Massachusetts,  petitioned  the  king  against  the  encroachments  of 
Massachusetts  on  territory  covered  by  their  grants.  The  answer  of 
Massachusetts  was  made,  and  in  1677  the  question  was  brought  be- 
fore the  privy  council.  The  title  to  the  land  claimed  by  the  petitioners 
was  disclaimed  by  Massachusetts ;  and  the  king  and  council  held,  as 
to  the  government,  "  that  if  the  province  of  Maine  lies  more  northerly 
than  three  English  miles  from  the  River  Merrimack,  the  Massachu- 
setts patent  gave  no  right  to  govern  there." 

In  1684,  the  charter  of  Massachusetts  was  vacated  on  a  scire 
faciaSf  by  the  judgment  of  the  king's  bench,  and  a  new  charter  was 
granted  in  1691,  including  Maine  and  Plymouth,  but  the  southern 
boundary,  as  regards  the  present  controversy,  was  not  changed. 

The  northern  boundary  was  again  brought  before  the  king  and 
council  in  1740,  when  the  decision  was,  "  that  the  northern  boundary 
of  the  province  of  Massachusetts  be  a  similar  curve  line,  pursuing 
the  course  of  Merrimack  River,  at  three  miles  distance  thereof,  on  the 
north  side,  beginning  at  the  Atlantic  Ocean,  and  ending  at  a  point 
due  north  of  Pawtucket  Falls ;  and  a  straight  line  drawn  from  thence 
due  west,"  &c  In  this  decision  the  caU  of  the  charter  was  disre- 
garded, on  a  ground  that  the  tribunal  deemed  equitable.  From  this 
it  clearly  appears  that  the  decision  was  not  governed  by  legal  prin- 
ciples, but  was  an  exercise  of  the  king's  prerogative ;  and  by  the 
same  power  was  the  former  case  determined,  although  the  opinion 
of  the  judges  was  taken,  so  that  neither  decision  constitutes  a  rule  in 
other  cases  for  the  action  of  a  court  of  law.  In  the  first  case,  there 
was  a  conflict  of  jurisdiction,  which  the  crown  had  power  to  settle, 
upon  principles  of  expediency,  and  although  the  decision  purports  to 
be  founded  on  a  construction  of  the  charter,  yet  other  consider- 
ations may  have  influenced  it  The  decision,  however,  if  not  re- 
garded as  authority  in  other  cases,  is  entitled  to  respectful  consid- 
eration. 

•  To  avoid  the  effect  of  the  agreements  in  1711,  and  [  *  635  ] 
1718,  by  the  commissioners  of  both  governments,  in  regard 
to  the  line  in  dispute,  the  complainant  alleges,  that  its  commissioners, 
relying  upon  the  representations  of  the  Massachusetts  commissioners, 
and  the  words  of  the  charter,  did  believe  that  the  station  of  Wood- 
ward and  SaSrey  was  within  three  miles  of  Charles  River ;  and  that 
the  true  situation  of  that  station  was  not  known  to  the  authorities 
and  people  of  Rhode  Island  until  about  the  year  1750. 

The  fact  of  a  want  of  this  knowledge,  after  the  lapse  of  more  than 
a  century  and  a  quarter,  is  difficult  to  establish.     It  certainly  cannot 
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be  assumed  against  transactions  which  strongly  imply,  if  they  do  not 
prove,  the  knowledge.  If  the  Rhode  Island  commissioners  were  mis- 
led in  the  first  agreement,  as  to  the  locality  of  this  station,  it  almost 
surpasses  belief,  that,  seven  years  afterwards,  the  subject  of  the  line 
having  been  discussed  in  Rhode  Island,  and  such  dissatisfaction  be- 
ing shown  by  the  people  as  to  lead  to  a  new  commission,  the  second 
commission  should  again  be  misled. 

It  may  be  a  matter  of  doubt,  whether  a  mistake  of  recent  occur- 
rence, committed  by  so  high  an  agency  in  so  responsible  a  duty, 
could  be  corrected  by  a  court  of  chancery.  JBxcept  on  the  clearest 
proof  of  the  mistake,  it  is  certain  there  could  be  no  relief.  No  treaty 
has  been  held  void,  on  the  ground  of  misapprehension  of  the  facts, 
by  either  or  both  of  the  parties. 

It  appears,  from  the  report  of  John  Cushing,  that  he  and  others, 
being  a  committee  to  unite  with  a  committee  of  Rhode  Island,  did 
meet  at  Wrentham,  in  November,  1709,  agreeably  to  appointment, 
and  being  shown  the  line  run  by  Major- General  John  Leverett,  in 
1671,  the  Rhode  Island  committee  was  requested  to  unite  with  the 
Massachusetts  committer  in  renewing  that  line.  But  they  declined 
doing  so,  alleging  that  they  knew  the  line,  but  could  not  recognize  it 
as  the  true  one. 

It  appears,  from  several  depositions  in  the  case,  that  the  station 
of  Woodward  and  Saffrey  was  well  known  in  the  neighborhood,  by 
tradition  and  otherwise,  by  the  oldest  settlers  at  Wrentham,  in  the 
year  1760 ;  and  from  Callicott's  deposition  in  1672,  "  that,  thirty 
years  before,  he  was  present  when  Woodward  and  Saffrey  estab- 
lished their  station,  measuring  three  miles  south  from  a  pond  out  of 
which  the  principal  part  of  the  river  came." 

From  the  year  1750,  repeated  steps  were  taken  by  Rhode  Island, 
in  various  resolutions,  and  by  appointing  commissioners  at  diflerent 
times,  to  ascertain  and  run  the  line  in  connection  with  commis- 
sioners to  be  appointed  by  Massachusetts.  Commissioners  from 
both  colonies  met  more  than  once  ;  but  they  could  make  no  arrange- 
ment changing  the  line,  as  established  under  the  agreements  in  1711 
and  1718.  Rhode  Island  alleged  a  mistake  in  her  commissioners  in 
the  place  of  beginning,  as  the  ground  of  these  eiSbrts.  That  the 
colonies  had  a  right  to  mark  out  their  boundaries  was  not 
[  •  636  ]  •denied ;  but  it  was  insisted  that  they  had  no  power,  with- 
out the  consent  of  the  crown,  to  change  the  limits  called  for 
in  their  charters.  These  controversies  were  kept  up,  as  Massa- 
chusetts alleges,  by  the  border  inhabitants,  and  others,  for  party 
effect.  However  this  may  be,  they  seem  not  to  have  subsided  with 
the  change  of  government     At  one  time,  an  arrangement  was  made 
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by  Rhode  Island  to  take  the  subject  before  the  king  in  council,  but 
the  appeal  was  not  effected.  In  1746,  Rhode  Island  obtained  a  decis- 
ion against  Massachusetts,  before  the  king  in  council,  in  regard  to 
the  boundary  on  the  Narraganset  Bay.  This  boundary  was  claimed 
by  Massachusetts,  after  the  old  colony  of  Plymouth  was  annexed  to 
it.  Up  to  this  time,  no  dissatisfaction  seems  to  have  been  expressed 
by  Rhode  Island  to  the  Woodward  and  Saffrey  line  ;  and  it  is  deemed 
unnecessary  to  state  its  acts  in  detail  subsequently,  showing  its  objec- 
tions, as  they  led  to  no  practical  result.  They  can  be  of  no  impor- 
tance, except  in  so  far  aS  they  may  conduce  to  rebut  the  presumption 
of  acquiescence  from  the  lapse  of  time.  From  time  to  time,  up  to 
1835,  Rhode  Island  adopted  resolutions,  appointed  commissioners  to 
meet  those  which  should  be  appointed  by  Massachusetts  for  the 
adjustment  of  this  disputed  line,  but  Massachusetts  adhered  to  the 
agreements. 

This  is  a  general  outline  of  this  protracted  and  important  contro- 
versy. The  facts  are  not  stated,  where  it  did  not  seem  to  be  necessary 
to  state  them ;  but  their  effect  on  the  case  has  not  been  disregarded. 
It  now  only  remains,  by  a  general  view,  to  come  to  that  conclusion 
which  is  authorized  and  required  by  the  well-established  principles 
of  law. 

The  complainant's  counsel  rely  mainly  upon  two  grounds  :  —  * 

1.  The  misconstruction  of  the  charter. 

2-  The  mistake  as  to  the  true  location  of  the  Woodward  and 
Saffrey  station. 

If  the  first  be  ruled  against  the  complainant,  the  second  must  fall 
as  a  consequence.  And  as  regards  the  first  ground,  little  need  be 
added  to  what  has  already  been  said.  The  charter  is  of  doubtful 
construction,  and  may,  without  doing  violence  to  its  language,  be 
construed  in  favor  of  or  against  the  position  of  the  complainant.  In 
this  view,  the  construction  of  the  charter  by  Massachusetts,  assented 
to  by  the  old  colony  of  Plymouth,  many  years  before  Connecticut  or 
Rhode  Island  had  a  political  organization,  is  an  important  fact  in 
the  case.  Plymouth  was  interested  in  restricting  the  line  to  the 
calls  of  the  charter,  for  the  line  constituted  the  common  boundary 
between  the  two  colonies.  And  as  controversies  had  arisen  respect- 
ing this  boundary,  and  commissioners  been  appointed  to  settle  it, 
the  presumption  is  that  the  rights  of  both  colonies  were  under- 
stood and  respected  in  the  establishment  of  the  line.  And  the  line 
thus  established  was  two  miles  south  of  Woodward  and  SafTrey's 
station.  When  this  station  was  afterwards  agpeed  to  as 
•the  place  from  which  the  boundary  was  to  be  run,  Massa-  [  *  637  ] 
chosetts  seems  to  have  considered  the  change  as  prejudicial 
to  her  rights. 
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If  the  commissioners  of  Plymouth  had  construed  the  charter  to  ex- 
tend only  three  miles  south  of  the  most  southerly  bend  of  Charles 
River,  they  could  not  have  assented  to  the  boundary  as  run.  In  the 
absence  of  proof,  the  presumption  is  not  to  be  drawn  that  they  sup- 
posed the  line  established  was  only  three  miles  south  of  the  river. 
Connecticut,  after  the  lapse  of  many  years,  assented  to  the  line  run 
from  the  Woodward  and  Saf&ey  station  as  its  boundary,  and  so  did 
the  complainant,  in  the  most  solemn  agreements,  as  stated.  These 
proceedings  conduce  strongly  to  establish  a  fixed  construction  of  the 
charter,  favorable  to  the  respondent,  unless -it  be  clearly  made  to 
appear  that  they  were  founded  on  mistake  or  fraud. 

Fraud  is  not  charged,  and  we  have  only  to  inquire  into  the  alleged 
mistake. 

From  the  nature  of  this  supposed  mistake,  it  is  scarcely  susceptible 
of  proof.  The  words  of  the  charter  used  by  Massachusetts  in  de- 
scribing Woodward  and  Saffrey's  station,  as  three  miles  south  of  the 
southernmost  part  of  Charles  River,  and  the  statements  in  certain 
reports  to  the  legislature  of  Rhode  Island,  and  the  late  survey  of 
Simeon  Borden,  constitute  the  facts  relied  on  by  the  complainant  as 
proving  the  mistake. 

Whatever  inaccuracy  may  be  detected  in  the  latitude  or  longitude 
of  the  station  of  Woodward  and  Saffrey,  as  given  by  them,  or  in  the 
volume  of  water  of  the  streams  called  for,  the  place  being  identified 
will  control  other  calls.  Streams  are  often  made  to  change  their 
direction  by  the  improvements  of  the  country,  and  their  volume  of 
water  is  increased  or  diminished  by  the  same  cause. 

If  the  representations  made  by  the  commissioners  of  Massachu- 
setts as  to  the  location  of  Woodward  and  Saffrey's  station,  by  any 
plausible  construction,  came  within  the  charter,  there  was  no  mistake 
of  fact  on  which  relief  can  be  given.  To  sustain  the  allegation  of 
mistake,  it  must  be  made  to  appear  not  only  that  the  station  was  not 
within  the  charter,  but  that  the  commissioners  of  Rhode  Island,  in 
1711  and  1718,  who  signed  the  agreements,  believed  it  to  be  within 
three  miles  of  the  river,  and  that  they  had  no  knowledge  of  a  fact,  as 
to  the  true  location  of  it,  which  should  have  led  them  to  make 
inquiry  on  the  subject. 

From  the  notoriety  of  Woodward  and  Saffrey's  station  in  1711/ 
and  from  the  fact  that  commissioners  of  Rhode  Island  met  Massa- 
chusetts commissioners  respecting  this  line,  at  Wrentham,  in  Novem- 
ber, 1709,  and  professed  to  be  well  acquainted  with  Leverett's  line, 
as  appears  from  the  report  of  Cushing,  it  is  difficult  to  believe  that 
they,  at  least,  were  not  acquainted  with  Wrentham  Plain,  and  with 
the  station  there  established. 
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•  This  dispute  is  between  two  sovereign  and  independent  [  *  638  ] 
States.  It  originated  in  the  infancy  of  their  history,  when 
the  question  in  contest  was  of  little  importance.  And  fortunately 
steps  were  early  taken  to  settle  it,  in  a  mode  honorable  and  just,  and 
one  most  likely  to  lead  to  a  satisfactory  result.  There  is  no  objection 
to  the  joint  commission  in  this  case,  as  to  their  authority,  capacity, 
or  the  fairness  of  their  proceeding.  An  innocent  mistake  is  all  that 
is  alleged  against  their  decision.  And  as  has  been  shown,  this  mis- 
take is  not  clearly  established,  either  in  the  construction  of  the  charter, 
or  as  to  the  location  of  the  Woodward  and  Sai&ey  station.  But  if 
the  mistake  were  admitted  as  broadly  and  fully  as  charged  in  the  bill, 
oould  the  court  give  the  relief  asked  by  the  complainant? 

In  1754,  William  Murray,  then  attorney-general,  afterwards  Lord 
Blansfield,  was  consulted  by  Connecticut,  whether  the  agreement 
with  Massachusetts  respecting  their  common  boundary,  in  1713, 
would  be  set  aside  by  a  commission  appointed  by  the  crown.  To 
which  Mr.  Murray  replied :  ^'  I  am  of  opinion,  that,  in  settling  the 
above-mentioned  boundary,  the  crown  will  not  disturb  the  settlement 
by  the  two  provinces  so  long  ago  as  1713.  I  apprehend  his  majesty  will 
confirm  their  agreement,  which  of  itself  is  not  binding  on  the  crown, 
but  neither  province  should  be  suffered  to  litigate  such  an  amicable 
compromise  of  doubtful  boundaries.  If  the  matter  was  open,  the 
same  construction  already  made  in  the  case  of  Merrimack  River 
most  be  put  upon  the  same  words  in  the  same  charter  applied  to 
Charles  River.  As  to  Jack's  Brook,  it  is  impossible  to  say  whether 
H  is  part  of  Charles  River,  without  a  view,  at  least  without  an  exact 
plan,  and  knowing  how  it  has  been  reputed." 

From  the  settlement  referred  to  up  to  the  time  this  opinion  was 
given  by  Mr.  Murray,  forty-one  years  only  had  elapsed.  And  if  that 
time  was  sufficient  to  protect  that  agreement,  with  how  much  greater 
force  does  the  principle  apply  to  the  agreements  under  consideration, 
which  are  protected  by  the  lapse  of  more  than  a  century  and  a  quarter. 
More  than  two  centuries  have  passed  since  Massachusetts  claimed 
and  took  possession  of  the  territory  up  to  the  line  established  by 
Woodward  and  Saffipey.  This  possession  has  ever  since  been  stead- 
ily maintained,  under  an  assertion  of  right  It  would  be  difficult  to 
disturb  a  claim  thus  sanctioned  by  time,  however  unfounded  it  might 
have  been  in  its  origin. 

The  possession  of  the  respondent  was  taken  not  only  under  a  claim 
of  right,  but  that  right  in  the  most  solemn  form  has  been  admitted 
by  the  complainant  and  by  the  other  colonies  interested  in  opposing 
it  Forty  years  elapsed  before  a  mistake  was  alleged,  and  since  such 
all^iation  was  made,  nearly  a  century  has  transpired.     If  in  the 
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agreements  there  was  a  departure  from  the  strict  construction  of  the 
charter,  the  commissioners  of  Rhode  Island  acted  within  their  pow- 
ers, for  they  were  authorized  "  to  agree  and  settle  the  line 
[  *  639  ]  •  between  the  said  colonies  in  the  best  manner  they  can,  as 
near  agreeable  to  the  royal  charter  as  in  honor  they,  can 
compromise  the  same."  Under  this  authority,  can  the  complainant 
insist  on  setting  aside  the  agreements,  because  the  words  of  the  char- 
ter were  not  strictly  observed  ?  It  is  not  dear  that  the  calls  of  the 
charter  were  deviated  from  by  establishing  the  station  of  Woodward 
and  SafTrey.  But  if  in  this  respect  there  was  a  deviation,  Rhode 
Island  was  not  the  less  bound,  for  its  commissioners  were  authorized 
to  compromise  the  dispute.  Surely  this,  connected  with  the  lapse  of 
time,  must  remove  all  doubt  as  to  the  right  of  the  respondent  under 
the  agreements  of  1711  and  1718.  No  human  transactions  are  un- 
affected by  time.  Its  influence  is  seen  on  all  things  subject  to 
change.  And  this  is  peculiarly  the  case  in  regard  to  matters  which 
rest  in  memory,  and  which  consequently  fade  with  the  lapse  of  time, 
and  fall  with  the  lives  of  individuals.  For  the  security  of  rights, 
whether  of  States  or  individuals,  long  possession  under  a  claim  of 
title  is  protected.  And  there  is  no  controversy  in  which  this  great 
principle  may  be  involved  with  greater  justice  and  propriety  than  in 
a  case  of  disputed  boundary. 

The  State  of  Rhode  Island,  in  pursuing  this  matter,  has  acted  in 
good  faith  and  under  a  conviction  of  right  Possessing  those  ele- 
ments, in  an  eminent  degree,  which  constitute  moral  and  intellectual 
power,  it  has  perseveringly  and  ably  submitted  its  case  for  a  final 
decision. 

The  bill  must  be  dismissed. 

Taney,  C.  J.  This  case  came  before  the  court  in  1838,  upon  a 
motion  to  dismiss  the  bUl  for  want  of  jurisdiction ;  and  that  question 
was  then  very  elaborately  argued  at  the  bar,  and  carefully  considered 
by  the  court  Upon  that  argument,  and  upon  full  consideration,  I 
came  to  the  conclusion  that  the  court  had  not  jurisdiction  over  the 
subject-matter  in  controversy,  and  my  opinion  to  that  effect,  with  a 
very  brief  statement  of  the  principles  upon  which  it  was  founded,  is 
reported  in  12  Pet  752 ;  wherein  I  have  intimated,  that  at  the  final 
hearing  of  the  case  I  should  examine  more  fully  the  grounds  upon 
which  jurisdiction  was  asserted  in  the  opinion  from  which  I  dissented. 

As  the  case  was  legally  in  court  under  this  decision,  it  became  my 
duty  from  time  tp  time  to  take  part  in  the  interlocutory  proceedings 
which  were  necessary  to  prepare  and  conduct  the  case  to  final  hear- 
big.     But,  after  many  unavoidable  delays,  it  has  reached  that  point ; 
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and  we  are  now  to  determine  whether  Rhode  Island  is  in  this  court 
entitled  to  the  relief  she  asks  for.  Entertaining  upon  this  subject 
ihe  opinion  heretofore  expressed,  and  which  has  been  confirmed  by 
subsequent  reflection,  I  think  she  is  not ;  and  that  this  court  have  no 
constitutional  power  to  decide  the  question  in  dispute  be- 
tween *  the  States,  and  consequently  that  the  bill  ought  to  [  *  640  ] 
be  dismissed. 

I  concur,  therefore,  in  the  decree  just  pronounced,  and  as  I  do  not 
dissent  from  the  decree,  it  is  unnecessary  to  state  more  fully  than  I 
have  heretofore  done,  my  objection  to  the  doctrines  upon  which  juris- 
diction was  maintained. 

Deciding  the  case,  so  far  as  I  am  concerned,  upon  this  point,  I  of 
course  express  no  opinion  upon  the  merits  of  the  controversy ;  and 
have  not  even  deemed  it  necessary  to  be  present  at  the  elaborate 
arguments  upon  the  evidence  which  have  been  made  at  the  present 
term.  For  if  Rhode  Island  had  proved  herself  to  be  justly  and 
clearly  entitled  to  exercise  sovereignty  and  dominion  over  the  terri- 
tory in  question,  and  the  people  who  inhabit  it,  yet  my  judgment 
must  still  have  been,  that  the  bill  should  be  dismissed,  upon  the 
ground  that  this  court,  under  the  constitution  of  the  United  States, 
have  not  the  power  to  try  such  a  question  between  States,  or  redress 
such  a  wrong,  even  if  the  wrong  is  proved  to  have  been  done. 


William  Habdeman  and  D.   Hardeman,  PlaintiiSs  in  Error,  v. 

Edwabd  Anderson,  Defendant. 

4H.640. 

Under  the  14th  flection  of  the  jadiciarj  act,  of  1789,  (1  Stats,  at  Large,  81,)  this  court  has 
power  to  iasne  a  tupenedeas  to  an  execution  of  the  circuit  court,  issued  on  a  judgment 
which  the  defendant  is  seeking  to  reverse  by  a  writ  of  error  in  this  court ;  and  the  power 
will  be  exerted,  where,  without  fault  on  his  part,  the  defendant  has  lost  the  benefit  of  the 
tttpersedecu  in  the  circuit  court,  by  the  case  having  been  docketed  and  dismissed  here,  and 
another  writ  of  error  has  been  sued  out. 

Mr.  Grittenden  moved  for  a  supersedeas  on  the  following  affidavit. 
Mr.  Howard  opposed  the  motion. 

^  United  States  of  America,  Southern  District  of  Mississippi. 

"This  day  William  Hardeman  personally  appeared   before  me, 
commissioner,  &c.,  for  taking  affidavits  in  civil  cases,  &;c.,  and  made 
oath,  that  some  time  daring  the  last  summer,  and  many 
months  *  previons  to  the  session  of  the  present  term  of  the  [  *  641  ] 
supreme  ooort  of  the  United  States,  he  applied  to  the  clerk 
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of  the  circuit  court  of  the  United  States  for  the  southern  district  of 
Mississippi,  to  know  what  he  should  do  in  relation  to  the  record  in 
the  case  of  Edward  Anderson  against  the  said  Hardeman  and  others, 
on  a  writ  of  error  from  said  circuit  court;  and  the  said  clerk  then  told 
this  affiant  that  he  would  prepare  and  send  up  to  the  supreme  court 
of  the  United  States  the  transcript  of  the  record  in  said  cause,  and 
that  all  affiant  would  have  to  do  would  be  to  procure  sureties  for 
costs  of  suit  in  the  supreme  court  Trusting  to  this,  and  fully  believ- 
ing that  said  transcript  would  be  duly  sent  up  by  the  clerk  to  the 
supreme  court,  this  affiant  applied  to  Daniel  W.  Dickenson,  a  mem- 
ber of  congress,  and  amply  solvent,  to  become  his  surety  for  the 
costs  of  the  supreme  court,  which  he  promised  to  do.  The  said 
Dickenson  was  taken  sick,  and,  as  he  informed  affiant,  had  written 
to  Joseph  H.  Peyton  and  Mr.  Rayner,  members  of  congress,  to  be- 
come the  sureties  for  costs.  Affiant  has  been  informed  this  day  for 
the  first  time,  by  his  counsel  in  the  circuit  court,  that  the  transcript 
of  said  record  had  not  been  forwarded  by  the  clerk  as  aforesaid. 
Affiant  sends  the  same,  accompanying  this  affidavit,  and  prays  that 
said  record  be  filed  and  the  case  docketed,  and  if  said  suit  be  dis- 
missed, that  the  same  be  set  aside,  the  record  filed,  and  the  case 
docketed.  Will.  Hardeman." 

"  Sworn  to  and  subscribed  before  me  on  the  26th  day  of  February, 
A.  D.  1845.  Thos.  Shackelford, 

United  States  Commissioner  of  Affidavits^  SfCj 
for  the  southern  district  of  Mississippi.^^ 

[  •642  ]       •  IVFLean,  J.,  delivered  the  opinion  of  the  court,  directing 
the  following  order  to  be  passed :  — 

Wm.  and  D.  BLirdeman  and  Wm.  P.  Perkins,  Plaintiffs  in  Error,  v, 

Edward  Anderson. 

On  consideration  of  the  motion  made  in  this  cause  on  a  prior  day 
of  the  present  term  of  this  court,  to  wit,  on  Friday,  the  9th  instant, 
by  Mr.  Crittenden,  of  counsel  for  the  plaintiffs  in  error,  for  a  writ  of 
supersedeas  to  stay  execution  on  the  judgment  below  in  this  cause 
and  of  the  arguments  of  counsel  thereupon  had,  as  well  against  as  in 
support  of  the  motion,  it  is  the  opinion  of  this  court  that  a  supersedeas 
should  be  allowed,  under  the  general  powers  conferred  upon  this 
court  by  the  14th  section  of  the  act  of  the  24th  of  September,  1789, 

leaving  the  question,  whether  a  writ  of  error  will  lie  to  the 
[  •643  ]  judgment  in  this  case,  an  open  one.    *  Whereupon  it  is  now 

here  considered  and  ordered  by  this  court,  that  a  writ  of 
supersedeas  be,  and  the  same  is  hereby  awarded,  commanding  the 
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judges  of  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  Mississippi  to  stay  any  execution  or  proceedings  on  the  judg- 
ment of  the  said  circuit  court  in  this  case  pending  this  writ  of  error, 
and  also  command  the  marshal  of  the  United  States  for  the  said  dis- 
trict, that  from  every  and  all  proceedings  on  execution  or  in  anywise 
molesting  the  said  plaintiffs  in  error  on  account  of  the  said  judgment, 
he  entirely  surcease,  the  same  being  superseded. 

11  H.  294 ;  16  H.  144 ;  6  Wal.  188. 


BOBERT  HOLLIDAT  Ct  oL  V.  JoSEPH  N.  BaTSON  et  oL 

4  H.  645. 

Barton  moved  to  docket  and  dismiss  this  cause,  under  the  43d  rule, 
and  produced  a  certificate  of  the  clerk  of  the  circuit  court  that  a  final 
judgment  had  been  rendered  in  a  cause  entitled :  '^  Robert  Holliday 
et  oL  V,  Joseph  Batson  et  aV^  —  not  giving  the  names  of  the  other 
parties.  The  court  considered  the  title  of  case  too  uncertain,  and 
overruled  the  motion* 

12  H.  21. 


Jambs   O.   Wilson,  Plaintiff,  v.  Lewis   Rousseau  and   Charles 

Easton. 

4  H.  646. 

The  ISth  section  of  the  patent  act  of  July  4,  1836,  (5  Stats,  at  Large,  124  J  antliorized  an 

extension  of  letters-patent  on  the  application  of  an  administrator  of  the  deceased  patentee^ 

who  had  in  his  lifetime  disposed  of  the  entire  right  granted  hj  tlie  letters-patent. 
Sach  an  extension  enured  to  the  benefit  of  the  administrator  only,  as  the  representative  of 

the  deceased ;  bat  persons  in  the  lawful  nse  of  machines  at  the  expiration  of  the  first  term, 

may  lawfallj  continue  such  use  of  those  specific  machines. 
A  eorenant  for  the  benefit  of  any  '^renewal*'  of  a  patent,  made  in  1828,  must  be  construed 

with  reference  to  the  law  concerning  renewals  then  existing,  and  docs  not  embrace  a  new 

sad  distinct  right,  created  by  a  subsequent  law. 
The  grantee  of  an  exdnsire  right  to  construct,  use,  and  vend  two  patented  machines  within 

a  specified  tcirttory,  may  maintain  an  action  in  his  own  name  for  an  infringement  of  the 

patent  within  that  territory,  under  the  14th  section  of  the  patent  act  of  July  4,  1836, 

(5  Stats,  at  I«arge,  123.} 
The  amended  letters-patent,  granted  to  Wm.  W.  Woodworth,  administrator.  July  8,  1 845, 

are  not  roid  for  uncertainty,  ambiguity,  or  multiplicity  of  claim,  or  any  otiier  cause  made 

known  to  the  court. 

decision  of  the  board  of  commissioners  under  the  act  of  July  4,  1836,  §  18,  respecting 

dieir  own  jurisdiction,  is  not  conclusive. 

letters-patent  have  been  extended,  under  the  18th  section  of  the  act  of  July  4,  1836, 

die  commissioner  of  patents  may  accept  a  surrender  and  reissue  .imended  letters,  after  the 

expiration  of  the  original  term 
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Certificate  of  division  of  opinion  by  the  jndges  of  the  ciicoit 
court  of  the  United  States  for  the  soathern  district  of  New  York. 
The  certificate  was  as  follows :  — 

^'  State  of  the  Pleadings. 

[  *  669  ]  •"  This  is  an  action  on  the  case  to  recover  damages,  for 
the  alleged  infringement  of  letters-patent  issued  to  William 
Woodworth,  on  the  27th  day  of  December,  1828,  for  the  term  of  four- 
teen years,  for  an  improvement  in  machinery  for  planing,  tonguing, 
and  grooving  boards  and  plank  at  one  operation;  which  letters- 
patent  were,  on  the  16th  day  of  November,  1842,  extended  for  seven 
years  more,  such  extension  being  granted  to  "William  W.  Wood- 
worth,  as  administrator  of  said  William  Woodworth. 

"  To  the  first  count  of  the  plaintiff's  declaration,  the  defendants 
interposed  three  several  special  pleas  in  bar,  to  each  of  which  pleas 
the  plaintiff  demurred,  and  the  defendants  joined  in  demurrer.  To 
the  second  count  of  the  plaintifTs  declaration,  the  defendants  de- 
murred, and  the  plaintiff  joined  in  demurrer. 

"  The  case  coming  on  to  be  argued  at  this  term,  the  following 
questions  occurred  for  decision,  to  wit :  — 

"  1.  Whether  the  18th  section  of  the  patent  act  of  1836  authorized 
the  extension  of  a  patent  on  the  application  of  the  executor  or  admin- 
istrator of  a  deceased  patentee. 

"  2.  Whether,  by  force  and  operation  of  the  18th  section  of  the  act 
of  July  4, 1836,  entitled  "An  act  to  promote  the  progress  of  the  usefial 
arts,"  &c.,  the  extension  granted  to  William  W.  Woodworth,  as 
administrator,  on  the  16th  day  of  November,  1842,  enured  to  the 
benefit  of  assignees,  under  the  original  patent  granted  to  William 
Woodworth,  on  the  27th  day  of  December,  1828,  or  whether  said 
extension  enured  to  the  benefit  of  the  administrator  only,  in  his  said 
capacity. 

"  3.  Whether  the  extension  specified  in  the  foregoing  second  point 
enured  to  the  benefit  of  the  administrator  to  whom  the  same 
[  •  670  ]  •  was  granted,  and  to  him  in  that  capacity  exclusively ;  or 
whether,  as  to  the  territory  specified  in  the  contract  of 
assignment  made  by  William  Woodworth  and  James  Strong  to 
Toogood,  Halstead,  and  Tyack,  on  the  28th  day  of  November,  1829, 
(and  set  forth  in  the  second  plea  of  the  defendants  to  the  first  count 
of  the  declaration,)  and  by  legal  operation  of  the  covenants  contained 
in  said  contract,  the  said  extension  enured  to  the  benefit  of  the  said 
Toogood,  Halstead,  and  Tyack,  or  their  assigns. 

"  4.  Whether  the  plaintiff,  claiming  title  under  the  extension  from 
the  administrator,  can  maintain  an  action  for  an  infiringement  of  the 
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patent  right  within  the  territory  specified  in  the  contract  of  assign- 
ment to  Toogood,  Halstead,  and  Tyack,  against  any  person  not 
claiming  under  said  assignment ;  or  whether  the  said  assignment  be 
of  itself  a  perfect  bar  to  the  plaintiff's  suit 

"  5.  Whether  the  extension  specified  in  the  second  point  could  be 
applied  for  and  obtained  by  WiUiam  W.  Woodworth,  as  adminis- 
trator of  William  Woodworth,  deceased,  if  the  said  William  Wood- 
worth,  the  original  patentee,  had,  in  his  lifetime,  disposed  of  all  liis 
interest  in  the  then  existing  patent,  having,  at  the  time  of  his  death, 
no  right  or  title  to,  or  interest  in,  the  said  original  patent ;  or  whetlu.T 
Buch  sale  carried  with  it  nothing  beyond  the  term  of  said  original 
patent ;  and,  if  it  did  not,  whether  any  contingent  rights  remained  in 
the  patentee  or  his  representatives. 

"  6.  Whether  the  plaintiff,  if  he  be  an  assignee  of  an  exclusive 
right  to  use  two  of  the  patented  machines  within  the  town  of  Water- 
vliet,  has  such  an  exclusive  right  as  will  enable  him  to  maintain  aii 
action  for  an  infringement  of  the  patent  within  said  town ;  or  whether, 
to  maintain  such  action,  the  plaintiff  must  be  possessed,  as  to  that 
territory,  of  all  the  rights  of  the  original  patentee. 

"  7.  Whether  the  letters-patent  of  renewal  issued  to  William  W. 
Woodworth,  as  administrator  aforesaid,  on  the  8th  day  of  July,  1845, 
upon  the  amended  specification  and  explanatory  drawings  then  filed, 
be  good  and  valid  in  law ;  or  whether  the  same  be  void,  for  uncer- 
tainty, ambiguity,  or  multiplicity  of  claim,  or  any  other  cause. 
^  "  8.  Whether  the  court  can  determine,  as  matter  of  law,  upon  an 
inBpection  of  the  said  two  patents  and  their  respective  specifications, 
that  the  said  new  patent  of  the  8th  July,  1845,  is  not  for  the  same 
invention  for  which  the  said  patent  of  1828  was  granted. 

"  9.  Whether  the  decision  of  the  board  of  commissioners,  who  are 
to  determine  upon  the  application  for  the  extension  of  a  patent,  under 
the  18th  section  of  the  act  of  1836,  is  conclusive  upon  the  question 
of  their  jurisdiction  to  act  in  the  given  case. 

**  10.  Whether  the  commissioner  of  patents  can  lawfully  receive  a 
sorrender  of  letters-patent  for  a  defective  specification,  and  issue  new 
lettefs-patent  upon  an  amended  specification,  after  the  expira.tion  of 
the  term  for  which  the  original  patent  was  granted,  and 
•  pending  the  existence  of  an  extended  term  of  seven  years ;  [  *  671 
or  whether  such  surrender  and  renewal  may  be  made  at  any 
time  during  such  extended  term. 

^  On  which  questions  the  opinions  of  the  judges  were  opposed. 
^  Whereupon,  on  a  motion  of  the  plaintiff,  by  William  H.  Seward, 
his  counsel,  that  the  points  on  which  the  disagreement  hath  happened 
may,  during  the  term,  be  stated  under  the  direction  of  the  judges, 
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and  certified  under  the  seal  of  the  court  to  the  supreme  court  to  be 
finally  decided. 

'^  It  is  ordered  that  the  foregoing  state  of  the  pleadings,  and  the 
following  statement  of  facts,  which  is  made  imder  the  direction  of 
the  judges,  be  certified,  according  to  the  request  of  the  plaintiff  by  his 
counsel,  and  the  law  in  that  case  made  and  provided,  to  wit :  — 

"  1.  That  William  Woodworth,  as  the  inventor  of  a  machine,  or 
improvement  in  machinery,  for  planing,  tonguing,  and  grooving 
boards  and  plank  at  one  operation,  on  the  27th  day  of  December,  in 
the  year  1828,  applied  to  the  proper  department  of  the  government 
for  a  patent  for  said  invention,  and  upon  the  same  day,  on  filing  his 
specifications  and  explanatory  drawings,  and  complying  with  the 
other  legal  prerequisites,  letters-patent,  signed  by  the  President,  and 
under  the  seal  of  the  United  States,  were  duly  issued  to  the  said 
William  Woodworth,  granting  to  him  the  exclusive  right,  throughout 
the  United  States,  to  construct  and  use,  and  vend  to  others  to  be 
used,  the  machine  or  improvement  patented,  for  and  during  the  term 
of  fourteen  years  firom  the  said  27th  day  of  December,  1828. 

"2.  That  subsequently,  to  wit,  on  the  28th  day  of  November, 
1829,  the  said  William  Woodworth  and  James  Strong,  who  had  be- 
come jointly  interested  with  said  Woodworth  in  the  rights  secured 
by  the  said  letters-patent  by  contract  of  assignment  of  that  dat«, 
transferred  to  Daniel  H.  Toogood,  Daniel  Halstead,  and  William 
Tyack,  all  their  right  and  interest  in  and  to  the  said  patent  for  certain 
parts  and  portions  of  the  United  States  in  said  contract  specifically 
set  forth,  including  the  city  and  county  of  Albany,  in  the  State  of 
New  York,  which  is  the  domicile  of  the  defendants. 

<<  3.  That  the  habendum  in  said  contract  of  assignment  is  in  the 
words  following,  to  wit :  — 

'' '  To  have  and  to  hold  the  rights  and  privileges  hereby  granted, 
for  and  during  the  term  of  fourteen  years,  firom  the  date  of  the 
patent' 

^'  And  that  the  third  clause  in  said  contract  of  assignment  is  in  the 
following  words,  to  wit :  —  ^ 

"  *  And  the  two  parties  further  agree,  that  any  improvement  in  the 
machinery,  or  alteration  or  renewal  of  either  patent,  such  improve- 
ment, alteration,  or  renewal  shall  enure  to  the  benefit  of  the  respective 
parties  interested,  and  may  be  applied  and  used  within  their  respective 

districts,  as  hereinbefore  designated.' 
[  •  672  ]      •  "  4.  That  previous  to  the  expiration  of  the  fourteen  yea3rs* 
limitation  of  said  patent,  William  Woodworth,  the  patentee, 
died,  to  wit,  on  the  9th  of  February,  1839 ;  that  William  W.  Wood- 
worth  was  thereupon  duly  appointed,  and  now  is,  administrator  of 
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the  estate  of  the  said  William  Woodworth,  and  that  said  Woodworth, 
in  his  lifetime,  had  sold  all  his  interest  in  the  said  original  patent. 

"  5.  That  William  W.  Woodworth,  as  administrator  aforesaid,  on 
the  16th  day  of  November,  1842,  under  the  eighteenth  section  of  the 
act  of  congress  of  July  4,  1836,  applied  to  the  board  of  commis- 
sioners created  by  the  said  section  for  an  extension  of  said  patent ; 
and  that,  upon  complying  with  the  requisites  in  said  section  pre- 
scribed, an  extension  of  said  patent  was  granted  by  said  board  to 
William  W.  Woodworth,  as  administrator  of  the  estate  of  William 
Woodworth,  on  said  16th  day  of  November,  1842,  and  letters-patent 
of  extension  were  on  said  day  duly  issued  to  him,  granting  to  him, 
in  his  aforesaid  capacity,  the  exclusive  right  to  make  and  use,  and 
vend  to  others  to  be  used,  the  said  invention  or  improvement,  for  the 
term  of  seven  years  from  and  after  the  term  of  limitation  of  said 
original  patent. 

"  6.  That  on  the  8th  day  of  July,  1845,  the  said  William  W. 
Woodworth,  in  his  capacity  as  administrator  aforesaid,  and  in  ac- 
cordance with  the  provisions  of  the  thirteenth  section  of  the  said  act 
of  July  4,  1836,  made  a  surrender  to  the  commissioner  of  patents 
of  the  letters-patent  to  him  granted  on  the  16th  day  of  November, 
1842,  for  an  insufficiency  of  the  specification  upon  which  said  orig- 
inal patent  was  issued,  and  upon  filing  a  corrected  and  amended 
specification,  with  explanatory  drawings,  a  copy  of  which  is  annexed 
hereto  and  made  a  part  of  this  statement,  the  said  commissioner,  on 
said  8th  day  of  July,  1845,  issued  to  the  said  William  W.  Wood- 
worth  new  letters^patent  of  said  invention  for  the  unexpired  term  of 
the  first  extension  thereof,  and  of  the  extention  granted  by  special 
act  of  congress  on  the  26th  day  of  February,  1845.* 

"  7.  That  the  defendants  in  this  action,  have  erected  and  put  in 
operation,  in  the  town  of  Watervliet,  which  is  within  the  county  of 
Albany  and  State  of  New  York,  one  or  more  machines  for  planing, 
touguing,  and  grooving  boards  and  plank,  substantially  the  same  in 
principle  and  mode  of  operation  as  that  the  subject  of  the  patent 
granted  to  WilUam  Woodworth. 

^'^S.  That  the  defendants  trace  no  title  to  themselves  to  a 
right  to  use  said  machines  from  the  assignment  made  by  Wil- 
liam  Woodworth  and  James  Strong  to  Halstead,  Toogood,  and 
Tyack. 

^  9.  That  the  plaintiff  in  this  action  is  the  grantee  of  William  W. 
Woodworth,  as  administrator,  of  the  exclusive  right  to  construct  and 
ose,  and  vend  to  others  to  be  used,  two  of  said  patented  machines 

—   -  -  -  - _  .  m 
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within  said  town  of  Watervliet,  in  said  county  of  Albany  and  State 
of  New  York." 

The  renewed  letters-patent  referred  to  in  the  7th  question  were  as 
follows :  — 

[  •  662  ]  •  «  The  United  States  of  America  to  all  to  whom  these 

letters-patent  shall  come. 

"Whereas,  William  W.  Woodworth,  administrator  of  William 
Woodworth,  deceased,  of  Hyde  Park,  N.  Y.,  has  alleged  that  said 
William  Woodworth  invented  a  new  and  useful  improvement  in 
machines  for  planing,  tonguing,  and  grooving,  and  dressing  boards, 
&c.,  for  which  letters-patent  were  granted,  dated  the  27th  day  of 
December,  1828,  which  letters-patent  have  been  extended  (as  will 
appear  by  the  certificates  appended  thereto,  copies  of  which  are  here- 
unto attached)  for  fourteen  years  from  the  expiration  of  said  letters- 
'  patent;  and  which  letters-patent  are  hereby  cancelled  on 
[  •663  ]  •account  of  a  defective  specification,  which  he  states  has 
not  been  known  or  used  before  said  William  Woodworth's 
application  ;  has  made  oath  that  he  is,  and  that  said  WiUiam  Wood- 
worth  was,  a  citizen  of  the  United  States ;  that  he  does  verily  be- 
lieve that  said  William  Woodworth  was  the  original  and  first  inventor 
or  discoverer  of  the  said  improvement,  and  that  the  same  hath  not, 
to  the  best  of  his  knowledge  and  belief,  been  previously  known  or 
used ;  has  paid  into  the  treasury  of  the  United  States  the  sum  of 
fifteen  dollars,  and  presented  a  petition  to  the  commissioner  of  pa- 
tents, signifying  a  desire  of  obtaining  an  exclusive  property  in  the 
said  improvement,  and  praying  that  a  patent  may  be  granted  for  that 
purpose. 

"  These  are,  therefore,  to  grant,  according  to  law,  to  the  said  Wil- 
liam W.  Woodworth,  in  trust  for  the  heirs  at  law  of  said  W.  Wood- 
worth,  their  heirs,  administrators,  or  assigns,  for  the  term  of  twenty- 
eight  years,  from  the  twenty-seventh  day  of  December,  one  thousand 
eight  hundred  and  twenty-eight,  the  full  and  exclusive  right  and 
liberty  of  making,  constructing,  using,  and  vending  to  others  to  be 
used,  the  said  improvement,  a  description  whereof  is  given  in  the 
words  of  the  said  William  W.  Woodworth,  in  the  schedule  hereunto 
annexed,  and  is  made  part  of  these  presents. 

"  In  testimony  whereof,  I  have  caused  these  letters  to  be  made 
[l.  s.]     patent,  and  the  seal  of  the  patent  office  has  been  hereunto 
affixed. 

"  Given  under  my  hand,  at  the  city  of  Washington,  this  eighth 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
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forty-five,  and  of  the  independence  of  the  United  States  of  America 
the  seventieth.  ^  James  Buchanan, 

"  Secretary  of  State!^ 

^  Countersigned,  and  sealed  with  the  seal  of  the  patent-office. 

*'  Henry  H.  Sylvester, 
^^ Acting  Corner  of  Patents.^ 

^  The  schednle  referred  to  in  these  letters-patent,  and  making  part 
of  the  same :  ^ 

"  To  aU  whom  it  may  concern :  Be  it  known  that  the  following 
is  a  faU,  clear,  and  exact  description  of  the  method  of  planing, 
tongoing,  and  grooving  plank  or  boards,  invented  by  William  Wood- 
worth,  deceased,  and  for  which  letters-patent  of  the  United  States 
were  granted  to  him  on  the  27th  day  of  December,  in  the  year  one 
thousand  eight  hundred  and  tweniy-eight ;  the  said  letters-patent 
having  been  surrendered  for  the  purpose  of  describing  the  same  inven- 
tion, and  pointing  out  in  what  it  consists,  in  more  clear,  full,  and 
exact  terms,  than  was  done  in  the  original  specification. 

^^  Amended  Specification.  [  *  664  ] 

"  The  plank  or  boards  which  are  to  be  planed,  tongued,  or  grooved, 
are  first  to  be  reduced  to  a  width  by  means  of  circular  saws,  by 
reducing-wheels,  or  by  any  other  means.  When  circular  saws  are 
used  for  this  purpose,  two  such  saws  should  be  placed  upon  the  same 
shaft,  on  which  they  are  to  be  capable  of  adjustment,  so  that  they 
may  be  made  to  stand  at  any  required  distance  apart ;  under  these, 
the  board  or  plank  is  to  be  forced  forward,  and  brought  to  the  width 
required;  this  apparatus  and  process  do  not  require  to  be  further 
explained,  they  being  well  understood  by  mechanicians. 

^  When  what  has  been  above  denominated  reducing-wheels  are 
used,  these  are  to  consist  of  revolving  cutter-wheels,  which  resemble 
in  their  construction  and  action  the  planing  and  reducing-wheel  to 
be  presently  described ;  these  are  to  be  made  adjustable,  like  the  cir- 
cular saws,  but  the  latter  are  preferred  for  this  purpose.  The  plank 
may  be  reduced  to  a  width  on  a  separate  machine. 

^  When  the  pluik  or  boards  have  been  thus  prepared,  on  a  separate 
machine,  they  may  be  placed  on  or  against  a  suitable  carriage,  rest- 
ing on  a  frame  or  platform,  so  as  to  be  acted  upon  by  a  rotary  cutting 
CM"  planing  and  reducing  wheel,  which  wheel  may  be  made  to  revolve 
either  horizontally  or  vertically,  as  may  be  preferred.  The  carriage 
which  sustains  the  plank  or  board  to  be  operated  upon,  may  be  moved 
forwards  by  means  of  a  rack  and  pinion,  by  an  endless  chain  6r  band, 
by  geared  friction-rollers,  or  by  any  of  the  devices  well  known  to 
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machinists  for  advancing  a  carriage  or  materials  to  be  acted  upon  in 
machines  for  various  purposes.  The  plank  or  board  is  to  be  moveo 
on  towards  the  cutting  edges  of  the  cutters  or  knives,  on  the  planing- 
cylinder,  so  that  its  knives  or  cutters,  as  they  revolve,  may  meet  and 
cut  the  plank  or  board  in  a  direction  contrary  to  that  in  which  it  is 
made  to  advance ;  the  edges  of  the  cutters  are,  in  this  method,  pre- 
vented from  coming  first  into  contact  with  its  surface,  and  are  made 
to  cut  upwards  from  the  reduced  part  of  the  plank  towards  said  sur- 
face, by  which  means  their  edges  are  protected  from  injury  by  gritty 
matter,  and  the  board  or  plank  is  more  evenly  and  better  planed  than 
when  moved  in  the  reversed  direction. 

'^  After  the  board  or  plank  passes  the  planing-cylinder,  and  as  soon, 
or  fast,  as  the  planing-cylinder  has  done  its  work  on  any  part  of  the 
board  or  plank,  the  edges  are  brought  into  contact  with  two  revolving 
cutter-wheels,  one  of  which  wheels  is  adapted  to  the  cutting  of  the 
groove,  and  the  other  to  the  cutting  of  the  two  rebates  that  form  the 
tongue.  When  the  axis  of  the  planing  and  reducing-wheel  stands 
vertically,  the  grooving  and  tonguing  wheels  are  placed  one 
[  *  665  ]  above  the  other,  with  the  plank  edgewise  between  *  them 

when  the  axis  of  the  planing-wheel  stands  horizontally, 
these  wheels  are  on  the  same  horizontal  plane  with  each  other,  stand- 
ing on  perpendicular  spindles. 

"  The  grooving-wheel  consists  of  a  circular  plate  fixed  on  an  axis, 
and  having  one,  two,  three,  four,  or  more  cutters,  which  are  to  be 
screwed,  bolted,  or  otherwise  attached  to  it,  the  edges  of  which  cut- 
ters project  beyond  the  periphery  of  the  plate,  to  such  distance  as  is 
required  for  the  depth  of  the  groove ;  their  thickness  may  be  such  as 
is  necessary  for  its  width ;  they  are,  of  course,  so  situated  as  to  cut 
the  groove  in  the  middle  of  the  edge  of  the  board,  or  as  nearly  so  as 
may  be  required.  The  tonguing-wheel  is  similar  in  form  to  the 
grooving-wheel,  but  it  has  cutters  on  each  of  its  sides,  or  otherwise, 
so  formed  and  arranged  as  to  cut  the  two  rebates  which  are  necessary 
to  the  formation  of  the  tongue. 

"  The  grooving  and  tonguing  cutters,  at  the  same  time,  and  by  the 
same  operation,  reduce  the  board  or  plank  to  an  exact  width  tte-ough- 
out.  When  the  axis  of  the  planing-wheel  is  placed  vertically,  the 
knives  or  cutters  may  be  made  to  plane  two  planks  at  the  same  time  ; 
the  planks  being,  in  this  case,  moved  in  contrary  directions,  and  so  as 
to  meet  the  edges  of  the  revolving  knives,  or  cutters.  When  the 
machine  is  thus  constructed,  a  second  pair  of  grooving  and  tonguing 
wheels  may  be  made  to  operate  in  the  same  way  with  those  above 
described.  A  machine  to  operate  upon  a  single  plank  or  board,  and 
having  the  axis  of  the  planing-wheel  placed  horizontally,  will,  how* 
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ever,  be  more  simple  and  less  expensive  than  that  intended  to  operate 
on  two  planks  simultaneously. 

^  In  the  accompanying  drawing,  fig.  1,  is  a  perspective  representa-^ 
tion  of  the  principal  operating  parts  of  the  machine  when  arranged 
and  combined  for  planing,  tonguing,  and  grooving;  and  when  so 
arranged  as  to  be  capable  of  planing  two  planks  at  the  same  time, 
the  axis  of  the  planing-wheel  being  placed  vertically.  A  A  is  a  stout 
substantial  frame  of  the  machine,  which  may  be  of  wood  or  of  iron, 
and  may  be  varied  in  length,  size,  and  strength,  according  to  the 
work  lo  be  done.  B  B  are  the  heads  of  the  planing-cylinder,  and  C 
C  the  knives  or  cutters,  which  extend  from  one  to  the  other  of  said 
beads,  to  the  peripheries  of  which  they  may  be  attached  by  means 
of  screws.  The  knives  C  C,  with  the  faces  forming  a  planing  angle, 
may  be  placed  in  a  line  with  the  axis,  J,  of  the  cylinder,  or  they  may 
stand  obliquely  thereto,  as  may  be  preferred ;  but  in  the  latter  case, 
the  edge  should  form  the  segment  or  portion  of  a  helix ;  b  repre- 
sents a  pulley  near  to  the  upper  end  of  the  axis  J ;  and  I  a  pulley 
or  drum,  which  may  be  made  to  revolve  by  horse,  steam,  or 
other  motive  power,  and  from  which  a  belt  may  extend  around  the 
pulley  bj  to  drive  the  planing-cylinder,  and  other  parts  of  the  ma- 
chinery ;  G  is  the  carriage,  which  is  represented  as  being 
driven  forward  by  means  of  a  rack  *  and  pinion,  H ;  against  [  *  666  ] 
this  carriage,  the  plank  K,  which  is  to  be  planed,  tongiied, 
and  grooved,  is  placed,  and  is  made  to  advance  with  it.  It  will  be 
manifest,  however,  that  the  plank  may  be  moved  forward  by  other 
means,  as,  for  example,  by  an  endless  chain  or  band,  passing  around 
drums  or  chain-wheels,  or  by  means  of  geared  friction-wheels  borne 
up  against  it  To  cause  the  carriage  and  plank  to  move  forward 
readily,  there  may  be  friction-rollers,  ///,  placed  horizontally,  and 
extending  under  them;  the  rollers,///,  which  stand  vertically,  are 
to  be  made  to  press  against  the  plank,  and  keep  it  close  to  the  car- 
riage, and  thus  prevent  the  action  of  the  cutters  from  drawing  the 
plank  up  from  its  bed,  in  cutting  from  the  planed  surface  upwards  ; 
they  may  be  borne  against  it  by  means  of  weights  or  springs,  in  a 
manner  well  known  to  machinists.  In  a  single  horizontal  machine, 
the  horizontal  friction-rollers  may  be  geared,  and  the  pressure-rollers 
placed  above  them  to  feed  the  board  with  or  without  the  carriages,  a 
bed-plate  being  used  directly  under  the  planing-cylinder. 

**  Fig.  2  is  a  separate  view  of  the  planing-cylinder,  with  its  knives 
or  cutters ;  and  fig.  3  an  end  view  of  one  of  the  heads.  E  E  are  the 
revolving  cutters,  or  tonguing  and  grooving  wheels,  and  D  D  whirls 
upon  their  shafts,  which  may  be  driven  by  bands,  or  otherwise,  so  as 
to  cause  said  wheels  to  revolve  in  the  proper  direction. 

20  • 
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"  Fig.  4  is  a  side  view  of  one  of  these  wheels ;  Fig.  5  is  an  edge 
view  of  the  tonguing- wheel;  and  fig.  6  an  edge  view  of  the  grooving- 
wheel ;  the  latter  being  each  shown  with  two  cutters  in  place.  The 
number  of  cutters  on  these  wheels  may  be  varied,  but  they  are  rep- 
resented as  furnished  with  four.  The  cutters  may  be  fixed  on  the 
sides  of  circular  plates,  with  their  edges  projecting  beyond  the  peri- 
phery of  said  plate. 

"  The  edges  of  the  plank,  as  its  planed  part  passes  the  planiug- 
cylinder,  are  brought  in  contact  with  the  above-described  tonguing 
and  grooving-wheels,  which  are  so  placed  upon  their  shafts  as  that 
the  tongue  and  groove  shall  be  left  at  the  proper  distance  firom  the 
face  of  the  plank,  the  latter  being  sustained  against  the  planing  cyl- 
inder by  means  of  the  carriage  or  bed-plate,  or  otherwise,  so  that  it 
cannot  deviate,  but  must  be  reduced  to  a  proper  thickness,  and  cor- 
rectly tongued  and  grooved. 

"  In  fig.  1,  above  referred  to,  only  one  carriage  and  one  pair  of 
cutter-wheels  are  shown,  it  not  being  deemed  necessary  to  represent 
those  on  the  opposite  side,  they  being  similar  in  all  respects. 

"  Fig.  7  represents  the  same  machine,  with  the  axis  of  the  planing- 
cylinder  placed  horizontally,  and  intended  to  operate  on  one  plank 
only  at  the  same  time.  A  A  is  the  firame ;  B  B  the  heads  of  the 
planing-cylinder ;  C  C  the  knives  or  cutters  attached  to  said 
[  •  667  ]  heads.  To  meet  the  different  thicknesses  of  the  planks  *  or 
boards,  the  bearings  of  the  shaft  or  cylinder  may  be  made 
movable,  by  screws,  or  other  means,  to  adjust  it  to  the  work ;  or  the 
carriage  or  bed-plate  may  be  made  so  as  to  raise  the  board  or  plank 
up  to  the  planing-cylinder.  E  and  E'  are  the  revolving  cutters,  or 
tonguing  and  grooving-wheels,  which  are  placed  upon  vertical  shafts, 
having  upon  them  pulleys,  D  D,  around  which  pass  belts  or  bands 
from  the  main  drum,  I,  to  which  a  revolving  motion  may  be  given  by 
any  adequate  motive  power. 

"  From  the  drum,  I,  a  belt,  L,  passes  also  around  the  pulley,  6,  on 
the  shaft  of  the  planing-cylinder,  and  gives  to  it  the  requisite  motion. 
There  may  in  this  machine  be  a  horizontal  carriage  moved  forward 
by  a  rack  and  pinion,  in  a  manner  analogous  to  that  represented  in 
fig.  1 ;  but  in  the  present  instance  the  plank  is  supposed  to  be  ad- 
vanced by  means  of  one  or  two  pairs  of  friction  or  fireed  rollers, 
shown  at//'/  the  uppermost,/'/',  of  the  pairs  of  rollers  may  be 
held  down  by  springs,  or  weighted  levers,  which  it  has  not  been 
thought  necessary  to  show  in  this  drawing,  as  such  are  in  common 
use.  The  lowermost  of  these  rollers  may  be  fluted  or  made  rough 
on  their  surfaces,  so  as  to  cause  friction  on  the  under  side  of  the 
plank.     M  M'  are  pulleys  on  the  axles  of  these  lower  rollers  which 
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are  embraced  by  bands,  N  N',  which  also  pass  around  a  pulley,  O, 
on  a  shaft  which  crosses  the  frame,  A  A,  and  has  a  pulley,  T,  on  it, 
which  is  embraced  by  the  belt,  P,  on  a  pulley,  Q,  on  the  shaft  of  the 
main  drum,  I ;  these  bands  and  pulleys  serve  to  give  motion  to  the 
feed-rollers,  as  will  be  readily  understood  by  inspecting  the  drawing. 
R  fir  are  guide-strips,  used  in  place  of  the  rollers  used  for  the  same 
purpose,  and  also  for  bearing  or  friction  rollers,  when  the  machine  is 
vertical,  to  direct  one  edge  of  the  plank,  and  against  its  opposite 
edge ;  any  pressure  may  be  used  equal  to  the  weight  of  the  board  or 
plank,  when  worked  in  a  vertical  position.  One  of  the  cutter-wheels 
should  be  made  adjustable,  to  adapt  it  to  stuff  of  different  widths. 

**  The  planing-cylinder,  and  likewise  the  cutter  or  tonguing  and 
grooving  wheels,  may  be  constructed  in  the  manner  represented  in 
figures  2,  3,  4,  5,  and  6,  and  hereinbefore  fully  described.  One  of  the 
heads  of  the  planing-wheel  may  be  made  movable,  to  accommodate 
its  width  to  the  width  of  the  boards  or  plank  to  be  planed. 

"  The  respective  parts  of  this  machine  may  be  varied  in  size,  as 
may  also  the  velocity  of  the  iliotion  of  the  planing-cylinders  and 
cutter-wheels ;  but  the  following  has  been  found  to  answer  well  in 
practice.  The  planing-cylinder,  having  four  knives  or  cutters,  may 
be  twelve  inches  in  diameter,  and  may  make  two  thousand  and  up- 
wards revolutions  in  a  minute.  In  a  machine  like  that  shown  in  fig.  7, 
the  main  drum,  I,  may  be  two  feet  in  diameter,  and  may  be  driven 
with  the  speed  of  five  hundred  and  upwards  revolutions  in  a  minute. 
The  pulleys  on  the  planing-cylinder,  and  on  the  cutter- 
•  wheels,  may  be  six  inches  in  diameter.  The  plank  should  [  *  668  ] 
be  moved  forward  at  the  rate  of  about  one  foot  for  every 
hundred  revolutions  of  the  cutter-wheel ;  and,  of  course,  the  diame- 
ter of  the  feed-rollers  and  of  the  pulleys  by  which  they  are  turned 
must  be  so  graduated  as  to  produce  this  result.  The  size  and  speed 
of  the  above  parts  of  this  machine  may  be  in  some  degree  varied ; 
but  the  above  have  been  found  to  work  well. 

"  Having  thus  fully  described  the  parts  and  combination  of  parts, 
and  operation  of  the  machine  for  planing,  tonguing,  and  grooving 
boards  or  plank,  and  shown  various  modes  in  which  the  same  may 
be  constructed  and  made  to  operate  without  changing  the  principle 
or  mode  of  operation  of  the  machine,  what  is  claimed  therein  as  the 
invention  of  William  Woodworth,  deceased,  is  the  employment  of 
rotating  planes,  substantially  such  as  herein  described,  in  combina- 
tion -with  rollers,  or  any  analogous  device,  to  prevent  the  boards 
from  being  drawn  up  by  the  planes  when  cutting  upvvards,  or  from 
the  reduced  or  planed  to  the  unplaned  surface,  as  described. 
"And  also  the  combination  of  the  rotating  planes  with  the  cutter- 
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wheels  for  toDguing  and  grooving,  for  the  purpose  of  planing,  tonguing, 
and  grooving  boards,  &c.,  at  one  operation,  as  described.  And  also 
the  combination  of  the  tonguing  and  grooving  cutter-wheels  for 
tonguing  and  grooving  boards,  and  at  one  operation  as  described. 

"And,  finally,  the  combination  of  either  the  tonguing  or  the  groov- 
ing cutter-wheel  for  tonguing  or  grooving  boards,  &c.,  with  the 
pressure-rollers,  as  described,  the  effect  of  the  pressure-rollers  in  these 
operations  being  such  as  to  keep  the  boards,  &c.,  steady,  and  prevent 
the  cutters  from  drawing  the  boards  towards  the  centre  of  the  cutter- 
wheels,  whilst  it  is  moved  through  by  machinery.  In  the  planing 
operation,  the  tendency  of  the  plane  is  to  lift  the  boards  directly  up 
against  the  rollers ;  but  in  the  tonguing  and  grooving,  the  tendency 
is  to  overcome  the  friction  occasioned  by  the  pressure  of  the  rollers. 

"  William  W.  Woodworth, 
Administrator  of  William  Woodworth^  deceased 
"  Witnesses :  — 

James  Milholland, 
Chs.  M.  Keller." 

[  •  673  ]       •  Sewardj  Latrobe,  and  Webster^  (the  two  latter  dividing 
the  points,)  on  behalf  of  the  plaintiff. 

Stevens,  for  the  defendants. 

Nelson,  J.,  delivered  the  opinion  of  the  court 

The  questions  in  this  case  come  before  us  on  a  certificate  of  divis- 
ion of  opinion  from  the  circuit  court  of  the  United  States  for  the 
northern  district  of  New  York,  involving  the  construction  of  various 
provisions  of  the  act  of  congress  to  promote  the  progress  of  useful 
arts,  commonly  called  the  patent  act  We  shall  examine  the  ques- 
tions in  the  order  in  which  they  appear  on  the  record.  The  first  is 
as  follows :  — 

1.  Whether  the  18th  section  of  the  act  of  1836  authorized  the  ex- 
tension of  a  patent  on  the  application  of  the  executor  or  administrator 
of  a  deceased  patentee. 

The  18th  section  provides,  in  substance,  that  whenever  any  pat- 
entee of  an  invention  or  discovery  shall  desire  an  extension  of  his 
patent  beyond  the  term  of  its  limitation,  he  may  make  application 
therefor,  in  writing,  to  the  commissioner  of  the  patent-office,  setting 
forth  the  grounds  thereof.  That  the  secretary  of  state,  the  commis- 
sioner of  the  patent-office,  and  the  solicitor  of  the  treasury  shall  con- 
stitute a  board  to  hear  and  decide  upon  the  application ;  the  patentee 
shall  furnish  to  the  board  a  statement  in  writing,  under  oath,  of  the 
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value  and  nsefulness  of  the  invention,  and  of  his  receipts  and  expend- 
itures, sufficiently  in  detail  to  exhibit  a  true  and  faithful  account  of 
loss  and  profit  in  any  manner  accruing  to  him  from  and  by  reason 
of  the  invention ;  and  if,  upon  a  hearing  of  the  matter,  it  shall  appear 
to  the  satisfaction  of  the  board,  having  a  due  regard  to  the  public 
interest,  that  it  is  just  and  proper  the  term  of  the  patent  should  be 
extended,  by  reason  of  the  patentee,  without  neglect  or  fault  on  his 
part,  having  failed  to  obtain,  from  the  use  and  sale  of  his  invention, 
a  reasonable  remuneration  for  the  time,  ingenuity,  and  expense  be- 
stowed upon  the  same,  and  the  introduction  thereof  into  use,  it  shall 
be  the  duty  of  the  commissioner  to  renew  and  extend  the  patent,  by 
making  a  certificate  thereon  of  such  extension  for  the  term  of  seven 
years  from  and  after  the  expiration  of  the  first  term,  &c. 

This  is  the  substance  of  the  section,  so  far  as  is  material  to  the 
consideration  of  the  question ;  and  it  will  be  seen,  that,  according  to 
the  words  of  the  provision,  the  application  is  to  be  made  by,  and  the 
new  term  to  be  granted  to,  the  patentee  himself,  and  hence  the  ob- 
jection on  account  of  its  having  been  granted  to  the  administrator. 

The  main  argument  relied  on  to  support  the  objection  is,  that  the 
patentee  had  no  interest  or  right  of  property  in  the  extended 
term  at  *  the  time  of  his  death.  That  all  he  had  was  a  [  *  674  ] 
mere  possibility,  too  remote  and  contingent  to  be  regarded 
as  property,  or  any  right  of  property,  in  the  sense  of  the  law,  and 
therefore  not  assets  or  rights  in  the  hands  of  the  administrator  which 
would  authorize  an  application  within  the  meaning  of  the  statute. 

At  common  law,  the  better  opinion,  probably,  is,  that  the  right  of 
property  of  the  inventor  to  his  invention  or  discovery  passed  from 
him  as  soon  as  it  went  into  public  use  with  his  consent ;  it  was  then 
regarded  as  having  been  dedicated  to  the  public,  as  common  prop- 
erty, and  subject  to  the  common  use  and  enjoyment  of  all. 

The  act  of  congress  for  the  encouragement  of  inventors,  and  to 

promote  the  progress  of  the  useful  arts,  and  for  the  purpose  of  remedy- 

Dg  the  imperfect  protection,  or  rather  want  of  protection,  of  this 

pecies  of  property,  has  secured  to  him,  for  a  limited  term,  the  full 

and  exclusive  enjoyment  of  his  discovery. 

The  law  has  thus  impressed  upon  it  all  the  qualities  and  charac- 
teristics of  property,  for  the  specified  period ;  and  has  enabled  him 
to  hold  and  deal  with  it  the  same  as  in  case  of  any  other  descrip- 
tion of  property  belonging  to  him,  and  on  his  death  it  passes,  with 
the  rest  of  his  personal  estate,  to  his  legal  representatives,  and  be- 
comes part  of  the  assets. 

Congress  have  not  only  secured  to  the  inventor  this  absolute  and 
indefeasible  interest  and  property  in  the  subject  of  the  invention  for 
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the  fourteen  years,  but  have  also  agreed,  that  upon  certain  conditions 
occurring  and  to  be  shown,  before  the  expiration  of  this  period,  to 
the  satisfaction  of  a  board  of  commissioners,  an  indifferent  tribunal 
designated  for  the  purpose,  this  right  of  property  in  the  invention 
shall  be  continued  for  the  further  term  of  seven  years.  Subject  to 
this  condition,  the  right  of  property  in  the  second  term  is  as  perfect, 
to  the  extent  of  the  intent,  as  the  right  of  property  in  the  first. 

The  circumstances  upon  which  the  condition  rests,  and  the  oc- 
currence of  which  gives  eflFect  and  operation  to  the  further  grant  of 
the  government,  are  by  no  means  uncommon^  or  difficult  to  be  shown. 
They  have  often  happened  to  inventors  in  the  course  of  their  dealings 
with  this  species  of  property.  The  act  of  congress  contemplates  their 
occurrence  again,  and  has  therefore  provided  further  security  and 
protection,  by  enlarging  the  interest  and  right  of  property  in  the  sub- 
ject of  their  invention. 

The  provision  is  founded  upon  the  policy  of  the  government  to 
encourage  genius,  and  promote  the  progress  of  the  useful  arts,  by 
holding  out  an  additioned  inducement  to  the  enjoyment  of  the  right 
secured  under  the  first  term ;  and  as  an  act  of  justice  to  the  inventors 
for  the  time,  ingenuity,  and  expense  bestowed  in  bringing  out  the 
discovery,  firequentiy  of  incalculable  value  to  the  business  interests  of 
the  country.  And  it  is  apparent,  therefore,  unless  the  executor  or 
administrator  is  permitted  to  take  the  place  of  the  patentee 
[  *  675  ]  *  in  case  of  his  death,  and  make  application  for  the  grant 
of  the  second  term,  which  continues  the  exclusive  enjoyment 
of  the  right  of  property  in  the  invention,  the  object  of  the  statute  will 
be  defeated,  and  a  valuable  right  of  property,  intended  to  be  secured, 
lost  to  his  estate. 

The  statute  is  not  founded  upon  the  idea  of  conferring  a  mere  per- 
sonal reward  and  gratuity  upon  the  individual,  as  a  mark  of  distinc- 
tion for  a  great  public  service,  which  would  terminate  with  his  death, 
but  of  awarding  to  him  an  enlarged  interest  and  right  of  property  in 
the  invention  itself,  with  a  view  to  secure  to  him  with  greater  cer- 
tainty, a  fair  and  reasonable  remuneration.  And  to  the  extent  of 
this  further  right  of  property,  thus  secured,  whatever  that  may  be,  it 
is  of  the  same  description  and  character  as  that  held  and  enjoyed 
under  the  patent  for  the  first  term.  In  its  nature,  therefore,  it  con- 
tinues, and  is  to  be  dealt  with,  after  the  decease  of  the  patentee,  the 
same  as  an  interest  under  the  first,  and  passes,  with  other  rights  of 
property  belonging  to  him,  to  the  personal  representatives,  as  part  of 
the  effects  of  the  estate. 

It  would  seem,  therefore,  firom  the  nature  of  this  interest  in  an  ex- 
tended term  Itself,  €ls  weU  as  from  a  consideration  of  the  object  aiid 
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purpose  of  the  statute,  plainly  expressed  upon  its  face,  in  providing 
for  the  prolonged  enjoyment  and  protection  of  this  species  of  prop- 
erty, that  the  board  of  commissioners  were  well  warranted  in  making 
the  renewed  grant  to  the  administrator,  upon  his  complying  with  the 
conditions. 

An  argument  has  been  urged'  against  this  conclusion,  grounded 
upon  the  10th  and  13th  sections  of  the  patent  law.  The  former  pro- 
yidee  in  express  terms  for  the  issuing  of  a  p€rt:ent  to  the  executor  or 
administrator,  in  case  of  the  death  of  the  inventor  before  it  is  taken 
out ;  and  the  latter,  for  a  surrender  of  a  patent  defective  by  reason 
of  an  insufficient  description,  and  the  reissuing  of  a  new  one.  These 
axe  supposed  to  be  analogous  cases,  and  manifest  the  sense  of  con- 
gress, that,  without  the  express  provisions  of  law,  the  patent,  in  the 
one  case,  and  the  surrender  in  the  other,  could  not  be  issued  to,  or 
be  made  by,  the  legal  representative.  The  argument  is  no  doubt  a 
proper  one,  and  entitled  to  consideration,  but  is  not  necessarily  con- 
dosive. 

As  it  respects  the  provision  for  a  surrender  by  the  executor  or 
administrator,  which  is  most  analogous  to  the  question  in  hand,  we 
think  there  could  be  no  great  doubt  that  the  right  would  exist  in  the 
absence  of  any  such  express  authority,  regard  being  had  to  the  nature 
of  the  property,  and  the  rights  and  duties  of  the  legal  representative, 
within  the  spirit  and  object  of  the  patent  law.  It  would  be  the  sur- 
render of  a  patent,  the  legal  interest  and  property  in  which  had  be- 
come vested  in  him  as  part  of  the  assets,  which  he  was  bound  to  take 
care  of,  and  protect  against  waste ;  a  step  necessary  to  per- 
fect the  title  and  give  value  to  the  property,  *  would  seem  to  [  *  676  ] 
be  not  only  directly  within  the  line  of  his  duty,  but  in  fur- 
therance of  the  chief  object  of  the  law,  namely,  to  secure  remuner- 
ation to  the  meritorious  inventor. 

It  has  also  been  argued,  that  the  executor  or  administrator  could 
not  comply  with  the  terms  and  conditions  of  the  18th  section,  upon 
which  the  right  of  property  in  the  extended  term  is  made  to  depend. 
In  other  words,  that  he  would  be  unable  to  furnish  to  the  board  of 
commissioners  a  statement  under  oath  of  the  usefulness  of  the  inven- 
tion, and  of  the  receipts  and  expenditures  of  the  patentee,  exhibiting 
a  tme  and  faithful  account  of  the  loss  and  profit  in  any  manner  ac- 
cruing from  and  by  reason  of  the  invention.  This  argument  assumes 
as  a  matter  of  fact  that  which  may  well  be  denied.  Suppose  the 
dealings  of  the  patentee  in  the  subject  of  his  discovery  have  been 
caxried  on  through  the  instrumentality  of  agents  or  clerks,  or,  if  not, 
that  the  patentee  himself,  as  business  men  usually  do,  has  kept  an 
accmate  account  of  his  receipts  and  expenditures,  all  difficulty  at 
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once  disappears.  The  account  books  of  a  deceased  party,  in  many 
of  the  States  of  the  Union,  identified,  and  the  handwriting  proved, 
are  received  as  legal  evidence  of  the  demand  in  the  courts  of  justice, 
and  afford  full  authority,  upon  legal  principles,  for  the  admission  of 
the  books  before  the  board,  in  support  of  the  application.  We  per- 
ceive no  great  difficulty  in  a  substantial  compliance  with  the  terms 
of  the  section,  on  the  part  of  the  executor  or  administrator. 

The  second  questio'n  is.  Whether,  by  force  and  operation  of  the 
18th  section  already  referred  to,  the  extension  granted  to  W.  W. 
Woodworth,  as  administrator,  on  the  16th  day  of  November,  1842, 
enured  to  the  benefit  of  assignees  under  the  original  patent  granted 
to  William  Woodworth,  on  th6  27th  day  of  December,  1828,  or 
whether  said  extension  enured  to  the  benefit  of  the  administrator  only, 
in  his  said  capacity. 

The  most  of  this  section  has  already  been  recited  in  the  consider- 
ation of  the  first  question,  and  it  will  be  imnecessary  to  repeat  it.  It 
provides  for  the  application  of  the  patentee  to  the  commission  for  an 
extension  of  the  patent  for  seven  years ;  constitutes  a  board  to  hear 
and  decide  upon  the  application;  and  if  his  receipts  and  expendi- 
tures, showing  the  loss  and  profits  accruing  to  him  from  and  on  ac- 
count of  his  invention,  shall  establish  to  the  satisfaction  of  the  board, 
that  the  patent  should  be  extended  by  reason  of  the  patentee,  with- 
out any  fault  on  his  part,  having  failed  to  obtain  firom  the  use  and 
sale  of  his  invention  a  reasonable  remuneration  for  his  time,  ingenu- 
ity, and  expense  bestowed  upon  the  same,  and  the  introduction  of  it 
into  use,  it  shall  be  the  duty  of  the  commissioners  to  extend  the 
same  by  making  a  certificate  thereon  of  such  extension  for  the  term 
of  seven  years  firom  and  after  the  first  term ;  "  and  thereupon  the  said 
patent  shall  have  the  same  effect  in  law  as  though  it  had 
[  •e??  ]  been  originally  granted  for  the  term  of  twenty-one  •years." 
And  then  comes  the  clause  in  question :  *'  And  the  benefit 
of  such  renewal  shall  extend  to  assignees  and  grantees  of  the  right 
to  use  the  thing  patented,  to  the  extent  of  their  respective  interests 
therein." 

The  answer  to  the  second  question  certified,  depends  upon  the  true 
construction  of  the  above  clause  respecting  the  rights  of  assignees 
and  grantees. 

Various  and  conflicting  interpretations  have  been  given  to  it  by 
the  learned  counsel,  on  the  argument,  leading  to  different  and  oppo- 
site results,  which  it  will  be  necessary  to  examine. 

On  one  side,  it  has  been  strongly  argued,  that  the  legal  operation 
and  effect  of  the  clause  save  and  protect  all  the  rights  and  interests 
of  assignees  and  grantees  in  the  patent  existing  at  the  time  of  the 
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extension ;  and  thus  secure  and  continue  the  exclusive  use  and  enjoy- 
ment of  these  rights  and  interests  for  the  seven  years,  to  the  same 
extent,  and  in  as  ample  a  manner,  as  held  and  enjoyed  under  the  first 
term.  That  if  A  holds  an  assignment  of  a  moiety  of  the  patent,  he 
will  hold  the  same  for  the  new  term  of  seven  years ;  if  of  the  whole 
patent,  then  the  whole  interest  for  that  period.  And  that  as  soon  as 
the  new  grant  is  made  to  the  patentee,  the  interest  therein  passes  by 
operation  of  this  clause,  to  the  assignees  of  the  old  term,  in  propor- 
tion to  their  respective  shares. 

On  the  other  side  it  has  been  argued,  with  equal  earnestness,  that, 
according  to  the  true  construction  and  legal  effect  of  the  clause,  pro- 
tection is  given,  and  intended  to  be  given,  only  to  the  rights  and 
interests  of  assignees  and  grantees  acquired  and  held  by  assignments 
and  grants  from  the  patentee  in  and  under  the  second  or  new  term ; 
and  that  it  does  not  refer  to,  or  embrace,  or  in  any  way  affect  the 
lights  and  interests  of  assignees  or  grantees  holding  under  the  old. 

In  connection  with  this  view,  it  is  said  that  the  rights  thus  pro- 
tected in  the  new  term,  may  be  acquired  by  means  of  the  legal  oper- 
ation of  the  clause,  either  from  a  direct  assignment  or  grant  after  the 
extension  of  the  patent,  or  by  an  appropriate  provision  for  that  pur- 
pose, looking  to  an  extension,  contained  in  the  assignment  or  grant 
under  the  old. 

It  is  not  to  be  denied  but  that,  upon  any  view  that  has  been  taken, 
or  that  may  be  taken  of  the  clause,  its  true  meaning  and  legal  effect 
cannot  be  asserted  with  entire  confidence ;  and,  after  all,  must  de- 
pend upon  such  construction  as  the  court  can  best  give  to  doubtful 
phraseology  and  obscure  legislation,  having  a  due  regard  to  the  great 
object  and  intent  of  congress,  as  collected  from  the  context  and  gen- 
eral provisions  and  policy  of  the  patent  law. 

The  rule  is  familiar  and  well  settled,  that,  in  case  of  obscure  and 
doubtful  words  or  phraseology,  the  intention  of  the  law  makers  is  to 
be  resorted  to,  if  discoverable  from  the  context,  in  order  to  fix  and 
control  their  meaning,  so  as  to  reconcile  it,  if  possible,  with  the  gen- 
eral policy  of  the  law. 

*  Now,  the  serious  difficulty  in  the  way,  and  which  renders  [  *  678  ] 
the  first  interpretation  inadmissible,  except  upon  the  most 
explicit  and  positive  words,  is,  that  it  subverts  at  once  the  whole  ob- 
ject and  purpose  of  the  enactment,  as  is  plainly  written  in  every  line 
of  the  previous  part  of  the  section.  It  gives  to  the  assignees  and 
grantees  of  the  patent^  as  far  as  assigned  under  the  old  term,  the  ex- 
clusive right  and  enjoyment  of  the  invention, — the  monopoly, — in 
the  extended  term  for  the  seven  years ;  when,  by  the  same  provision, 
it  clearly  appears  that  it  was  intended  to  be  secured  to  the  patentee 
iroL.  XVI.  21 
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as  un  additional  remuneration  for  his  time,  ingenuity,  and  expense 
in  bringing  oat  the  discovery,  and  in  introducing  it  into  public  use. 
It  gives  this  remuneration  to  parties  that  have  no  peculiar  claims 
upon  the  government  or  the  public,  and  takes  it  fix)m  those  who  con- 
fessedly have. 

The  whole  structure  of  the  18th  section  turns  upon  the  idea  of 
affording  this  additional  protection  and  compensation  to  the  patentee, 
and  to  the  patentee  alone,  and  hence  the  reason  for  instituting  the 
inquiry  before  the  grant  of  the  extension,  to  ascertain  whether  or  not 
he  has  failed  to  realize  a  reasonable  remuneration  from  the  sale  and 
use  of  the  discovery, — the  production  of  an  account  of  profit  and 
loss  to  enable  the  board  to  determine  the  question ;  and  as  it  comes 
to  the  one  or  the  other  conclusion,  to  grant  the  extended  term  or  not 

It  is  obvious,  therefore,  that  congress  had  not  at  all  in  view  pro- 
tection to  assignees.  'That  their  condition  on  suxsount  of  dealing  in 
the  subject  of  the  invention,  whether  successful  or  otherwise,  was 
not  in  the  mind  of  that  body,  nor  can  any  good  reason  be  given  why 
it  should  have  been. 

They  had  purchased  portions  of  the  interest  in  the  invention,  and 
dealt  with  the  patent  rights  as  a  matter  of  business  and  speculation ; 
and  stood  in  no  different  relation  to  the  government  or  the  public, 
than  other  citizens  engaged  in  the  common  affairs  of  life. 

Nothing  short  of  the  most  fixed  and  positive  terms  of  a  statute 
could  justify  an  interpretation  so  repugnant  to  the  whole  scope  and 
policy  of  it,  and  to  wise  and  judicious  legislation. 

We  think  this  construction  not  necessarily  required  by  the  lan- 
guage of  the  clause,  and  is  altogether  inadmissible. 

Then  ks  to  the  second  interpretation,  namely,  that  the  clause  refers 
to,  and  includes  assignees  and  grantees  of  interests  acquired  in  the 
new  term,  either  by  an  assignment  or  grant  from  the  patentee  after 
the  extension,  or  by  virtue  of  a  proper  clause  for  that  purpose,  in  the 
assignment  under  the  old  term. 

The  difficulty  attending  this  construction  lies  in  the  uselessness  of 
the  clause  upon  the  hypothesis, — the  failure  to  discover  any  subject- 
matter  upon  which  to  give  reasonable  operation  and  effect  to  it, — 
and  hence,  to  adopt  the  construction  is  to  make  the  clause 
[  *679  ]  *  virtually  a  dead  letter,  the  grounds  for  which  oonclusion 
we  will  proceed  to  state. 

The  11th  section  of  the  patent  act  provides  that  every  patent  ahali 
be  assignable,  in  law,  either  as  to  the  whole  interest  or  any  undivided 
part  thereof,  by  an  instrument  in  writing ;  which  assignment,  anci 
also  every  grant  and  conveyance  of  the  exclusive  right  under  any  pat* 
ent,  &a}  shall  be  recorded  in  the  patent-office.    And  the  14th  section 
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aatborizes  snits  to  be  brought  in  the  name  of  the  assignee  or  grantee, 
for  an  infringement  of  his  rights,  in  a  court  of  law. 

One  object  of  these  provisions  found  in  the  general  patent  system 
is  to  separate  the  interest  of  the  assignee  and  grantee  from  that 
which  may  be  held  by  the  patentee,  and  to  make  each  fractional 
interest,  held  under  the  patent,  distinct  and  separate ;  in  other  words, 
to  change  a  mere  equitable  into  a  legal  title  and  interest,  so  that  it 
may  be  dealt  with  in  a  court  of  law. 

Now,  in  view  of  these  provisions,  it  is  difficult  to  perceive  the  ma« 
teriality  of  the  clause  in  question,  as  it  respects  the  rights  of  assignees 
and  grantees  held  by  an  assignment  or  grant  in  and  under  the  new 
term,  any  more  than  in  respect  to  like  rights  and  interests  in  and 
under  the  old. 

The  11th  and  14th  sections  embrace  every  assignment  or  grant  of 
a  part  or  the  whole  of  the  interest  in  the  invention,  and  enable  these 
partiea  to  deal  with  it,  in  all  respects,  the  sanie  as  the  patentee. 
They  stand  upon  the  same  footing,  under  the  new  term,  as  in  the 
case  of  former  assignments  under  the  old.  Nothing  can  be  clearer. 
It  is  impossible  to  satisfy  the  clause  by  referring  it  to  these  assign- 
ments and  grants ;  or  to  see  how  congress  could,  for  a  moment,  have 
imagined  that  there  would  be  any  necessity  for  the  clause,  in  this 
aspect  of  it.  It  would  have  been  as  clear  a  work  of  supererogation 
as  can  be  stated. 

The  only  color  for  the  argument  in  favor  of  ihe  necessity  of  this 
dauae,  in  the  aspect  in  which  we  are' viewing  it,  is,  as  respects  the 
contingent  interest  in  the  new  term,  derived  from  a  provision  in  an 
assignment  under  the  old  one,  looking  to  the  extension.  As  the  right 
necessarily  rested  on  contract,  at  least  till  the  contingency  occurred, 
tiiere  may  be  some  doubt  whether,  even  after  its  occurrence,  the  11th 
and  14tili  sections  had  the  effect  to  change  it  into  a  vested  legal  in- 
terest, so  that  it  could  be  dealt  with  at  law ;  and  that  a  new  assign^ 
ment  or  grant  from  the  patentee  would  be  required,  which  could  be 
enforced  only  in  a  court  of  equity.  To  this  extent  there  may  be  some 
eolor  for  the  argument, —  some  supposed  matter  to  give  operation 
and  effect  to  the  clause. 

But  what  is  the  amount  of  it  ?     Not  that  the  clause  creates  or 
secures  this  contingent  interest  in  the  new  term,  for  that  depends 
upon  'Uie  contract  between  the  parties,  and  the  contract  alone,  and 
whicli,  even  if  the  general  provisions  of  IJie  law  respecting 
'the  lights  of  assignees  and  grantees  could  not  have  the  [  *  680  ] 
eCEeet  to  change  into  a  legal  right,  might  be  enforced  in  a 
r-tmrt  of  equity. 
.    The  only  effect,  therefore,  of  the  provision  in  respect  to  assignees 
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and  grantees  of  this  description  would  be  to  change  the  nature  of  the 
contingent  interest  after  the  event  happened,  from  a  right  resting  in 
contract  to  a  vested  legal  interest;  or,  to  speak  with  more  precision, 
to  remove  a  doubt  about  the  nature  of  the  interest  in  the  new  term, 
after  the  happening  of  a  certain  contingency,  which  event  in  itself 
was  quite  remote.  This  seems  to  be  the  whole  amount  of  the  effect 
that  even  ingenious  and  able  counsel  have  succeeded  in  finding,  to 
satisfy  the  clause.  It  presupposes  that  congress  looked  to  this  scintilla 
of  interest  in  the  new  term,  which  might  or  might  not  occur,  and  cast 
about  to  provide  for  it,  for  fear  of  doubts  as  to  its  true  nature  and 
legal  character,  and  the  effect  of  the  general  system  upon  it. 

We  cannot  but  think  a  court  should  hesitate  before  giving  a  con- 
struction to  the  clause  so  deeply  harsh  and  unjust  in  its  conse- 
quences, both  as  it  respects  the  public  and  individual  rights  and 
interests,  upon  so  narrow  a  foundation. 

But  there  are  other  difficulties  in  the  way  of  this  construction. 

The  11th  section,  regulating  the  rights  of  assignees  and  grantees, 
provides :  "  That  every  patent  shall  be  assignable  at  law,"  &c., "  which 
assignment,  and  also  every  grant  and  conveyance  of  the  exclusive 
right  under  any  patent  to  make  and  use,  and  to  grant  to  others  to 
make  and  use,  the  thing  patented  within  and  throughout  any  speci- 
fied part  or  portion  of  the  United  States,"  &c.,  '^  shall  be  recorded." 

Now  it  wiU  be  apparent,  we  think,  from  a  very  slight  examination 
of  the  clause  in  question,  that  it  does  not  embrace  assignees  or 
grantees,  in  the  sense  of  the  11th  section,  at  all ;  nor  in  the  sense  in 
which  they  are  referred  to  when  speaking  of  these  interests  generally 
under  the  patent  law,  without  interpolating  words  or  giving  a  very 
forced  construction  to  those  composing  it. 

The  clause  is  as  follows :  <^  And  the  benefit  of  such  renewal  shall 
extend  to  assignees  and  grantees  of  the  right  to  use  the  thing  pat- 
ented, to  the  extent  of  their  respective  interests  therein." 

It  will  be  seen  that  the  word  <^  exclusive,"  used  to  qualify  the  right 
of  a  grantee  in  the  11th  section,  and,  indeed,  always  when  referred  to 
in  the  patent  law,  (§  14,)  and  also  the  words  '^  to  make,"  ^  and  to 
grant  to  others  to  make  and  use,"  are  dropped,  so  that  there  is  not 
only  no  exclusive  right  in  the  grantee,  in  terms,  granted  or  secured 
by  the  clause,  but  no  right  at  all,— no  right  whatever,— to  make  or 
to  grant  to  others  to  make  and  use  the  thing  patented;  in  other 
words,  no  exdnsive  right  to  make  or  vend.  And  it  is,  we  think,  qnite 
obvious,  from  the  connection  and  phraseology,  that  assignees  and 
grantees  are  placed,  and  were  intended  to  be  placed,  in  this 
[  *  681  ]  respect,  upon  the  same  footing.  We  should  scarcely  be  •jus- 
tified in  giving  to  this  term  a  more  enlarged  meaning  as  to 


DECEMBER  TERM,   1845.  245 


Wflson  o.  BoiUMaa.    4  H. 


the  right  to  make  and  Bell,  as  it  respects  the  one  class,  than  is  given 
to  the  others,  as  they  are  always  used  as  correlative  in  the  patent 
laws,  to  the  extent  of  the  interests  held  by  them.  The  clause,  there- 
foie,  in  terms,  seems  to  limit  studiously  the  benefit,  or  reservation,  or 
whatever  it  may  be  called,  under  or  from  the  new  grant  tp  the  naked 
right  to  use  the  thing  patented ;  not  an  exclusive  right  even  for  that, 
which  might  denote  monopoly,  nor  any  right  at  all,  much  less  excln- 
sive,  to  make  emd  vend.  That  seems  to  have  been  guardedly  omitted. 
We  do  not  forget  the  remaining  part  of  the  sentence,  "  to  the  extent 
of  their  respective  interests  therein,"  which  is  relied  on  to  help  out 
the  difficulty.  But  we  see  nothing  in  the  phrase,  giving  full  effect  to 
it,  necessarily  inconsistent  with  the  plain  meaning  of  the  previous 
words.  The  exact  idea  intended  to  be  expressed  may  be  open  to 
observation ;  but  we  think  it  far  from  justifying  the  court  in  holding, 
that  the  grant  or  reservation  of  a  right  to  use  a  thing  patented,  well 
known  and  in  general  use  at  the  time,  means  an  exclusive  right  to 
make  and  use  it ;  and  not  only  this,  but  an  exclusive  right  to  grant 
to  others  the  right  to  make  and  use  it,  meaning  an  exclusive  right  to 
vend  it. 

The  court  is  asked  to  build  up  a  complete  monopoly  in  the  hands 
of  assignees  and  grantees  in  the  thing  patented,  by  judicial  construc- 
tion, fcrunded  upon  the  grant  of  a  simple  right  to  use  it  to  the  extent 
of  the  interest  possessed ;  for  the  argument  comes  to  this  complexion. 
A  simple  right  to  use  is  given,  and  we  are  asked  to  read  it  an  exclu- 
sive right,  and  not  only  to  read  it  an  exclusive  right  to  use,  but  an 
exdnsive  right  to  make  and  vend,  the  patented  article. 

Recurring  to  the  patent  law,  it  will  be  seen  that  congress,  in  grants 
ing  monopolies  of  this  description,  have  deemed  it  necessary  to  use 
very  different  language.  The  grant  in  the  patent  must  be  in  express 
terms,  for  ^  the  frdl  and  exclusive  right  and  liberty  of  making,  using, 
and  vending,"  in  order  to  confer  exclusive  privileges.  The  same  lan- 
guage is  also  used  in  the  act  when  speaking  of  portions  of  the  mo- 
nopoly in  the  hands  of  assignees  and  grantees.     §§  11,  14. 

We  cannot  but  think,  therefore,  if  congress  had  intended  to  confer 
a  monopoly  in  the  patented  article  upon  the  sissignees  and  grantees 
by  the  clause  in  question,  the  usual  formula  in  all  such  grants  would 
have  been  observed,  and  that  we  should  be  defeating  their  under- 
standing and  intent,  as  well  as  doing  violence  to  the  language,  to 
sanction  or  uphold  rights  and  privileges  of  such  magnitude  by  the 
mere  force  of  judicial  construction. 

We  conclude,  therefore,  that  the  clause  has  no  reference  to  the 
rights  or  interests  of  assignees  and  grantees  under  the  new  and  ex- 
tended term,  upon  the  ground :  — 

21* 
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I  — 

1.  Because,  in  that  view,  giving  to  tlie  words  the  widest 
[  *  682  ]  construction,  *  there  is  nothing^to  satisfy  the  clause,  or  upon 
which  any  substantial  effect  and  operation  can  be  given  to 
it ;  it  becomes  virtually  a  dead  letter,  and  work  of  legislative  super- 
fluity; and, 

2.  Because  the  clause  in  question,  upon  a  true  and  reasonable 
interpretation,  does  not  operate  to  vest  the  assignees  and  grantees 
named  therein  with  any  exclusive  privileges  whatever,  in  the  extended 
term,  and  therefore  cannot  be  construed  as  relating  to  or  embracing 
such  interests  in  the  sense  of  the  law. 

The  extension  of  the  patent  under  the  18th  section,  is  a  new  grant 
of  the  exclusive  right  or  monopoly  in  the  subject  of  the  invention  for 
the  seven  years.  All  the  rights  of  assignees  or  grantees,  whether  in 
a  share  of  the  patent,  or  to  a  specified  portion  of  the  territory  held 
under  it,  terminate  at  the  end  of  the  fourteen  years,  and  become  re- 
invested in  the  patentee  by  the  new  grant. 

From  that  date,  he  is  again  possessed  of  <'  the  full  and  exclusive 
right  and  liberty  of  making,  using,  and  vending  to  others  the  inven- 
tion," whatever  it  may  be.  Not  only  portions  of  the  monopoly  held 
by  assignees  and  grantees  as  subjects  of  trade  and  commerce,  but  the 
patented  articles  or  machines  throughout  the  country,  purchased  for 
practical  use  in  the  business  affairs  of  life,  are  embraced  within  the 
operation  of  the  extension.  Thb  latter  class  of  assignees  and  grantees 
are  reached  by  the  new  grant  of  the  exclusive  right  to  use  the  thing 
patented.  Purchasers  of  the  machines,  and  who  were  in  the  use  of 
them  at  the  time,  are  disabled  from  further  use  immediately,  as  that 
right  became  vested  exclusively  in  the  patentee.  Making  and  vend- 
ing the  invention  are  prohibited  by  the  corresponding  terms  of  his 
grant. 

Now,  if  we  read  the  clause  in  question  with  reference  to  this  state 
of  things,  we  think  that  much  of  the  difficulty  attending  it  will  dis- 
appear. By  the  previous  part  of  the  section,  the  patentee  would  be- 
come reinvested  with  the  exclusive  right  to  make,  use,  and  vend  the 
1hing  patented;  and  the  clause  in  question  follows,  and  was  so 
intended  as  a  qualification.  To  what  extent,  is  the  question.  The 
language  is :  '^  And  the  benefit  of  such  renewal  shall  extend  to  as- 
signees and  grantees  of  the  right  to  use  the  thing  patented,  to  the 
extent  of  their  respective  interests  therein;"  naturally,  we  think, 
pointing  to  those  who  were  in  the  use  of  the  patented  article  at  the 
time  of  the  renewal,  and  intended  to  restore  or  save  to  them  that 
right  which,  without  the  clause,  would  have  been  vested  again  ex- 
clusively in  the  patentee.  The  previous  part  of  the  section  operating 
in  terms  to  vest  him  with  the  exclusive  right  to  use,  as  well  as  to 
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make  and  vend,  there  is  nothing  very  remarkable  in  the  words,  the 
legislature  intending  thereby  to  qualify  the  right  in  respect  to  a  cer- 
tain class  only,  leaving  the  right  as  to  all  others  in  the  patentee,  in 
speaking  of  the  benefit  of  the  renewal  extending  to  this  class.  The 
renewal  vested  him  with  the  whole  right  to  use,  and,  therefore,  there 
is  no  great  impropriety  of  language,  if  intended  to  protect 
*  this  class,  by  giving  them  in  terms  the  benefit  of  the  re-  [  *  683  ] 
newal.  Against  this  view,  it  may  be  said  that  ^^  the  thing 
patented"  means  the  invention  or  discovery,  as  held  in  M'Clurg  v. 
Kingsland,  1  How.  202,  and  that  the  right  to  use  the  <<  thing  pa- 
tented" is  what,  in  terms,  is  provided  for  in  the  clause.  That  is 
admitted,  but  the  words,  as  used  in  the  connection  here  found,  with 
the  right  simply  to  use  the  thing  patented,  not  the  exclusive  right, 
which  would  be  a  monopoly,  necessarily  refer  to  the  patented  ma- 
chine and  not  to  the  invention ;  and,  indeed,  it  is  in  that  sense  that 
the  expression  is  to  be  understood  generally  throughout  the  patent 
law,  when  taken  in  connection  with  the  right  to  use,  in  contradistinc- 
tion to  the  right  to  make  and  sell. 

The  ^  thing  patented "  is  the  invention ;  so  the  machine  is  the 
thing  patented,  and  to  use  the  machine  is  to  use  the  invention,  be- 
cause it  is  the  thing  invented  and  in  respect  to  which  the  exclusive 
right  is  secured,  as  is  also  held  in  M'Clurg  v.  Kingsland.  The 
patented  machine  is  frequently  used  as  equivalent  for  the  "  thing 
patented,"  as  well  as  for  the  invention  or  discovery,  and  no  doubt, 
when  found  in  connection  with  the  exclusive  right  to  make  and 
vend,  always  means  the  right  of  property  in  the  invention,  the 
monopoly.  But  when  in  connection  with  the  simple  right  to  use, 
the  exdusive  right  to  make  and  vend  being  in  another,  the  right  to 
use  the  thing  patented  necessarily  results  in  a  right  to  use  the 
machine,  and  nothing  more.  Then,  as  to  the  phrase  '^  to  the  extent 
of  their  respective  interests  therein,"  that  obviously  enough  refers 
to  their  interests  in  the  thing  patented,  and  in  connection  with  the 
right  simply  to  use,  means  their  interests  in  the  patented  machines, 
be  that  interest  in  one  or  more  at  the  time  of  the  extension. 

This  view  of  the  clause,  which  brings  it  down  in  practical  effect 
and  operation  to  the  persons  in  the  use  of  the  patented  machine  or 
machines  at  the  time  of  the  new  grant,  is  strengthened  by  the  clause 
immediately  foUowing,  which  is,  ^  that  no  extension  of  the  patent 
shall  be  granted  after  the  expiration  of  the  term  for  which  it  was 
originally  issued.  What  is  the  object  of  this  provision  ?  Obviously, 
to  guard  against  the  injustice  which  might  otherwise  occur  to  a  per* 
son  who  had  gone  to  the  expense  of  procuring  the  patented  article, 
or  (changed  his  business  upon  the  faith  of  using  or  dealing  with  it, 
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after  the  monopoly  had  expired,  which  would  be  arrested  by  the 
operation  of  the  new  grant.  To  avoid  this  consequence,  it  is  provided 
that  the  extension  must  take  place  before  the  expiration  of  the  patent, 
if  at  all.  Now,  it  would  be  somewhat  remarkable  if  congress  should 
have  been  thus  careful  of  a  class  of  persons  who  had  merely  gone  to 
the  expense  of  providing  themselves  with  the  patented  article  for  use 
or  as  a  matter  of  trade,  after  the  monopoly  had  ceased,  and  would 
be  disappointed  and  exposed  to  loss  if  it  was  again  renewed,  and  at 
the  same  time  had  overlooked  the  class  who,  in  addition  to 
[  *  684  ]  this  expense  and  change  of  business,  *  had  bought  the  right 
from  the  patentee,  and  were  in  the  use  and  enjoyment  of 
the  machine,  or  whatever  it  might  be,  at  the  time  of  the  renewaL 
These  provisions  are  in  juxtaposition,  and  we  think  are  but  parts  of 
the  same  policy,  looking  to  the  protection  of  individual  citizens  from 
any  special  wrong  and  injustice  on  account  of  the  operation  of  the 
new  grant. 

The  consequences  of  any  different  construction  than  the  one 
proposed  to  be  given  are  always  to  be  regarded  by  couiis,  when 
dealing  with  a  statute  of  doubtful  meaning.  For  between  two  dif- 
ferent interpretations,  resting  upon  judicial  expositions  of  ambiguous 
and  involved  phraseology,  that  which  will  result  in  what  may  be  re- 
garded as  coming  nearest  to  the  intention  of  the  legislature  should 
be  preferred. 

We  must  remember,  too,  that  we  are  not  dealing  with  the  decision 
of  the  particular  case  before  us,  though  that  is  involved  in  the  inquiry ; 
but  with  a  general  system  of  great  practical  interest  to  the  country ; 
and  it  is  the  effect  of  our  decision  upon  the  operation  of  the  system 
that  gives  to  it  its  chief  importance. 

The  eighteenth  section  authorizes  the  renewal  of  patents  in  all 
cases  where  the  board  of  commissioners  is  satisfied  of  the  usefulness 
of  the  invention,  and  of  the  inadequacy  of  remuneration  to  the  paten- 
tee. Inventions  of  merit  only  are  the  subject  of  the  new  grant;  such 
as  have  had  the  public  conj&dence,  and  which  it  may  be  presumed 
have  entered  largely,  in  one  way  and  another,  into  the  business 
affairs  of  life. 

By  the  report  of  the  commissioner  of  patents,  it  appears  that  five 
hundred  and  two  patents  were  issued  in  the  year  1844, «—  for  the  last 
fourteen  years,  the  average  issue  yearly  exceeded  this  number,  —  and 
embrace  articles  to  be  found  in.  common  use  in  every  department  of 
labor  or  art,  on  the  farm,  in  the  workshop,  and  factory.  These  articles 
have  been  purchased  from  the  patentee,  and  have  gone  into  common 
use.  But,  if  the  construction  against  which  we  have  been  con- 
tending should  prevail,  the  moment  the  patent  of  either  article  ia 
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renewed,  the  common  use  is  arrested,  by  the  exclusive  grant  to  the 
patentee.  It  is  true  the  owner  may  repurchase  the  right  to  use,  and 
doubtless  would  be  compelled  from  necessity ;  but  he  is  left  to  the 
discretion  or  caprice  of  the  patentee.  A  construction  leading  to 
such  consequences,  and  fraught  with  such  unmixed  evil,  we  must 
be  satisfied,  was  never  contemplated  by  congress,  and  should  not  be 
adopted  unless  compelled  by  the  most  express  and  positive  language 
of  the  statute.  * 

The  third  question  certified  is,  whether  the  extension  of  the  patent 
granted  to  W.  W.  Woodworth,  as  administrator,  on  the  16th  of 
November,  1842,  enured  to  the  benefit  of  the  administrator  exclu- 
sively, or  whether,  as  to  certain  territory  specified  in  the  contract  of 
assignment  made  by  W.  Woodworth  and  James  Strong  to  Toogood, 
Halstead,  and  Tyack,  on  the  28th  of  November,  1829,  and 
*  by  legal  operation  of  the  covenants  contained  in  said  con-  [  *  685  ] 
tract,  the  said  extension  enured  to  the  benefit  of  said  Too- 
good,  Halstead,  and  Tyack,  or  their  assigns  ? 

William  Woodworth  was  the  original  patentee,  and  took  out 
letters-patent  on  the  27th  of  December,  1828 ;  and  soon  after  con- 
veyed a  moiety  of  the  same  to  James  Strong.  One  Uri  EmmonS| 
also  obtained  a  patent  for  a  similar  machine  on  the  25th  of  April, 
1829,  and  soon  after  conveyed  all  his  interest  in  the  same  to  Toogood, 
Halstead,  and  Tyack.  With  a  view  to  avoid  litigation,  both  parties 
mutually  assigned  to  each  other  their  interests  in  the  respective 
patents  to  different  and  separate  portions  of  the  United  States; 
and  in  the  assignment  from  Woodworth  and  Strong  to  Toogood, 
Halstead,  and  Tyack,  the  following  covenant  was  entered  into  by 
the  parties.  '^  And  the  two  parties  further  agree,  that  any  im- 
provement in  the  machinery,  or  alteration,  or  renewal  of  either 
patent,  such  improvement,  alteration,  or  renewal  shall  enure  to  the 
benefit  of  the  respective  parties  interested,  and  may  be  applied 
and  used  vrithin  their  respective  districts,  as  herein  before  desig- 
nated." 

At  the  time  this  covenant  was  entered  into,  there  was  no  provision 
in  the  patent  laws  authorizing  an  extension  or  renewal  of  the  same 
beyond  the  original  term  of  fourteen  years.  The  first  act  providing 
for  it  was  passed  in  July,  1832.1  Before  this  time,  the  only  mode  of 
prolonging  the  term  beyond  the  original  grant  was  by  means  of  pri- 
vate acts  of  congress  upon  individual  applications. 

A  construction  had  been  given  by  the  circuit  court  of  the  United 
States,  in  New  York,  as  early  as  1824,  by  which  the  patentee,  on 
Bmrendering  his  patent  on  account  of  a  defective  specification,  would 

^  4  Stats,  at  Large,  55  i). 
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be  entitled  to  take  out  a  new  patent  correcting  the  defect,  which  con- 
simction  was  afterwards  upheld  by  this  court  in  Grant  v.  Raymond, 
6  Pet  218,  and  the  principle  since  ingrafted  into  the  patent  law  by 
the  act  of  1832. 

The  court  is  of  the  opinion,  that  the  covenant  in  question  should 
be  construed  as  having  been  entered  into  by  the  parties,  with  a  refe 
rence  to  the  known  and  existing  rights  and  privileges  secured  to 
{Patentees  under  the  general  system  of  the  government  established  for 
th^t  purpose ;  that  the  parties  would  naturally  look  to  the  established 
system  of  law  on  the  subject  in  arranging  their  several  rights  and 
obligations,  in  dealing  with  property  of  this  description,  rather  than 
to  any  possible  change  that  might  be  effected  by  private  acts  of  con- 
gress upon  individual  application.  Contracts  are  usually  made  with 
reference  to  the  established  law  of  the  land,  and  should  be  so  under- 
stood and  construed,  unless  otherwise  clearly  indicated  by  the  terms 
of  the  agreement  If  the  parties  in  this  case  contemplated  any  altera- 
tion or  modification  of  their  rights,  more  advantageous,  by  the  furthei 
legislation  of  congress,  we  think  some  more  specific  provis- 
[  •  686  ]  ion  having  reference  to  it  should  have  been  •inserted  in 
their  covenant.  The  term  renewal  may  be  satisfied  by  a 
reference  to  the  law  as  it  then  stood.  The  patentee  might  surrender 
his  patent,  and  take  out  a  new  one,  within  the  fourteen  yeaxs ;  and 
the  term  was  used,  probably,  to  guard  against  any  question  that 
might  be  raised  as  to  the  right  under  the  assignment  in  the  new 
patent,  if  a  surrender  and  new  issue  should  become  necessary.  The 
specification  accompanying  the  patent  was  a  complicated  one,  and  has 
been  the  subject  of  much  controversy,  and  the  necessity  of  a  surrender 
for  correction  and  amendment  might  very  well  have  been  anticipated* 

We  think  this  view  satisfies  the  use  of  the  term,  and  that  no  right 
is  acquired  in  the  new  grant  by  virtue  of  the  assignment  or 
covenant  • 

The  fourth  and  fifth  questions  certified  are  answered  by  the  opinion 
of  the  court  upon  the  first  and  second  questions. 

The  sixth  question  certified  is  as  follows :  Whether  the  plaintiff,  if 
he  be  an  assignee  of  an  exclusive  right  to  use  two  of  the  patented 
machines  within  the  town  of  Watervliet,  has  such  an  exclusive  right 
as  will  enable  him  to  maintain  an  action  for  an  infringement  of  the 
patent  within  the  said  town ;  or  whether,  to  maintain  such  action, 
the  plaintiff  must  be  possessed,  as  to  that  territory,  of  all  the  rights 
of  the  original  patentee. 

The  plaintiff  is  the  grantee  of  the  exclusive  right  to  construct  and 
use,  and  to  vend  to  others  to  be  used,  two  of  the  patented  machines 
within  the  town  of  Watervliet,  in  the  county  of  Albany. 
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The  fourteenth  section  of  the  patent  law  authorizes  any  person,  who 
is  a  grantee  of  the  exclusive  right  in  a  patent  within  and  throughout 
a  specified  portion  of  the  United  States,  to  maintain  an  action  in  his 
own  name  for  an  infringement  of  the  right. 

The  plaintiff  comes  within  the  very  terms  of  the  section.  Although 
limited  to  the  use  of  two  machines  within  the  town,  the  right  to 
use  them  is  exclusive.  No  other  party,  not  even  the  patentee,  can 
use  a  right  under  the  patent  within  the  territory  without  infringing 
the  grant. 

The  seventh  question  certified  is  as  follows :  Whether  the  letters- 
patent  of  renewal  issued  to  W.  W.  Woodworth,  as  administratori 
on  the  8th  of  July,  1845,  upon  the  amended  specification  and  ex- 
planatory drawings  then  filed,  be  good  and  valid  in  law,  or  whether 
the  same  be  void  for  uncertainty,  ambiguity,  or  multiplicity  of  claim, 
or  any  other  cause. 

The  court  is  satisfied,  upon  an  examination  of  the  specification 
and  drawings  referred  to  in  the  question  certified,  that  it  is  suffi- 
ciently fuH  and  explicit,  and  is  not  subject  to  any  of  the  objections 
taken  to  it 

The  remaining  questions  will  be  sufficiently  answered  by  the  cer« 
tificate  sent  to  the  court  below. 

*  Order.  This  cause  came  on  to  be  heard  on  the  tran-  [  *  687  ] 
script  of  the  record  from  the  circuit  court  of  the  United 
States  for  the  northern  district  of  New  York,  and  on  the  points  and 
questions  on  which  the  judges  of  the  said  circuit  court  were  opposed 
in  opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeably  to  the  act  of  congress  in  such  case  made  and  provided, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
c^inion  of  this  court :  — - 

1.  That  the  eighteenth  section  of  the  patent  act  of  1836,  did  au- 
thorise the  extension  of  a  patent  on  the  application  of  the  executor 
or  administrator  of  a  deceased  patentee. 

2.  That,  by  force  and  operation  of  the  eighteenth  section  of  the 
act  of  July  4, 1836,  entitled  ^^  An  act  to  promote  the  progress  of  the 
useful  arts,"  &c,  the  extension  granted  to  William  W.  Woodworth, 
aB  administrator,  on  the  16th  day  of  November,  1842,  did  not  enure 
to  tiie  benefit  of  assignees  under  the  original  patent  granted  to  Wil- 
liam Woodworth  on  the  27th  day  of  December,  1828,  but  that  the 
said  extension  enured  to  the  benefit  of  the  administrator  only,  in  his 
said  capacity. 

3.  That  the  extension  specified  in  the  foregoing  second  point,  did 
enure  to  the  benefit  of  the  administrator,  to  whom  the  same  was 
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granted,  and  to  him  in  that  capacity  exclusively ;  and  that,  as  to  the 
territory  specified  in  the  contract  of  assignment  made  by  William 
Woodworth  and  James  Strong,  to  Toogood,  Halstead,  and  Tyack, 
on  the  28th  day  of  November,  1829,  (and  set  forth  in  the  second  plea 
of  the  defendants  to  the  first  count  of  the  declaration,)  and  by  legal 
operation  of  the  covenants  contained  in  said  contract,  the  said  exten- 
sion did  not  enure  to  the  benefit  of  the  said  Toogood,  Halstead,  and 
Tyack,  or  their  assigns. 

4.  That  the  plaintiff,  claiming  title  under  the  extension  from  the 
administrator,  can  maintain  an  action  for  an  infringement  of  the 
patent  right  within  the  territory  specified  in  tiie  contract  of  assign- 
ment to  Toogood,  Halstead,  and  Tyack,  against  any  person  not 
claiming  under  said  assignment.  And  that  the  said  assignment  is 
not,  of  itself,  a  perfect  bar  to  the  plaintiff's  suit 

5.  That  the  extension  specified  in  the  second  point  could  be  ap- 
plied for  and  obtained  by  William  W.  Woodworth,  as  administrator 
of  William  Woodworth,  deceased,  although  the  said  William  Wood- 
worth,  the  original  patentee,  had,  in  his  lifetime,  disposed  of  all  his 
interest  in  the  then  existing  patent,  having,  at  the  time  of  his  death, 
no  right  or  title  to,  or  interest  in  the  said  original  patent ;  and  that  such 
sale  did  not  carry  any  thing  beyond  the  term  of  said  original  patent ; 
and  that  no  contingent  rights  remained  in  the  patentee  or  his  repre- 
sentatives. 

6.  That  the  plaintiff,  if  he  be  an  assignee  of  an  exclusive 

[  'GSS  ]  right  *to  use  two  of  the  patented  machines  within  the  town 

of  Watervliet,  has  such  an  exclusive  right  as  will  enable 

him  to  maintain  an  action  for  an  infringement  of  the  patent  within 

said  town. 

7.  That  the  letters-patent  of  renewal  issued  to  William  W.  Wood- 
worth,  as  administrator  as  aforesaid,  on  the  8th  day  of  July,  1845, 
upon  the  amended  specification  and  explanatory  drawings  then  filed, 
are  good  and  valid  in  law,  and  are  not  void  for  uncertainty,  ambi* 
guity,  or  multiplicity  of  claim,  or  any  other  cause. 

8.  That  the  question  involved  in  the  eighth  point  propounded  does 
not  present  any  question  of  law  which  this  court  can  answer. 

9.  That  the  decision  of  the  board  of  commissioners,  who  are  to 
determine  upon  the  application  for  the  extension  of  a  patent  under 
the  eighteenth  section  of  the  act  of  1836,  is  not  conclusive  upon  the 
question  of  their  jurisdiction  to  act  in  a  given  case. 

10.  That  the  commissioner  of  patents  can  lawfully  receive  a  sur- 
render of  letters-patent  for  a  defective  specification,  and  issue  ne^w 
letters-patent  upon  an  amended  specification,  after  the  expiration  of 
the  term  for  which  the  original  patent  was  granted,  and  pending  the 
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existence  of  an  extended  tenn  of  seven  years ;  and  that  such  sur- 
render and  renewal  may  be  made  at  any  time  during  such  extended 
tenn. 

It  is  thereupon  now  here  ordered  and  adjudged  by  this  court,  that 
it  be  so  certified  to  the  said  circuit  court. 

BTLean,  J.  As  I  dissent  from  the  opinion  of  the  court,  in  their 
answer  to  the  second  question  certified,  I  will  state,  in  few  words,  the 
leas^ms  of  my  dissent 

The  question  is,  whether  the  extension  of  the  patent,  under  the  act 
of  1836,  to  William  W.  Woodworth,  the  administrator,  enured  to  the 
benefit  of  the  assignees  of  the  first  patent 

I  had  occasion  to  consider  this  question  in  the  case  of  Brooks  and 
Morris  v.  Bicknell  and  Jenkins,  on  my  circuit,  and  on  a  deliberate 
examination  of  the  eighteenth  section  of  the  above  act,  I  came  to  the 
conclusion  that  unless  the  assignment  gave  to  the  assignee  the  right 
in  the  extended  or  renewed  patent,  his  interest  expired  with  the  lim- 
itation of  the  original  patent 

"the  lamented  Justice  Story,  without  any  interchange  of  opinion 
between  us,  about  the  same  time,  gave  the  same  construction  to  the 
section.  The  late  Mr.  Justice  Thompson,  and  several  of  the  district 
judges  of  the  United  States,  have  construed  Ihe  act  in  the  same 
way. 

The  eleventh  section  of  the  act  makes  the  patent  assignable  in 
law,  either  as  to  the  whole  interest  or  any  undivided  part  thereof,  by 
any  instrument  of  writing,  which  is  required  to  be  recorded  in  the 
patent-office  within  three  months  bom  the  date. 

By  the  eighteenth  section,  the  patentee  may  make  appli- 
cation *  for  the  extension  of  his  patent  to  the  commissioner,  [  *  689  ] 
who  is  required  fo  publish  a  notice  of  such  application  ^  in 
one  or  more  of  the  principal  newspapers  in  the  city  of  Washington, 
and  in  such  other  paper  or  papers  as  he  may  deem  proper,  publbhed 
in  the  section  of  country  most  interested  adversely  to  the  extension 
of  the  patent"  ^^  And  the  secretary  of  state,  the  commissioner  of  the 
patent-office,  and  the  solicitor  of  the  treasury,  shall  constitute  a  board 
to  hear  and  decide  upon  the  evidence  produced  before  them,  both  for 
and  against  the  extension,  and  shall  sit  for  that  purpose  at  the  time 
and  place  designated  in  the  published  notice  thereof.  The  patentee 
shall  furnish  to  said  board  a  statement  in  writing,  under  oath,  of  the 
ascertained  value  of  the  invention,  and  of  his  receipts  and  expendi- 
tures, sufficiently  in  detail  to  exhibit  a  true  and  faithful  account  of 
loss  and  profit  in  any  manner  accruing  to  him  from  and  by  roason  of 
eaid  invention.  And  if,  upon  a  hearing  of  the  matter,  it  shall  appear 
VOL.  XVI.  22 
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to  the  full  and  entire  satisfaction  of  the  said  board,  having  due  regard 
to  the  public  interest  therein,  that  it  is  just  and  proper  that  the  term 
of  the  patent  should  be  extended  by  reason  of  the  patentee,  without 
neglect  or  fault  on  his  part,  having  failed  to  obtain,  from  the  use 
and  sale  of  his  invention,  a  reasonable  remuneration  for  the  time, 
ingenuity,  and  expense  bestowed  on  the  same,  and  the  introduction 
thereof  into  use,  it  shall  be  the  duty  of  the  commissioner  to  renew 
and  extend  the  patent,"  &c. ;  <<  and  thereupon  the  said  patent  shall 
have  the  same  effect  in  law  as  though  it  had  been  originally  granted 
for  the  term  of  twenty-one  years.  And  the  benefit  of  such  renewal 
shall  extend  to  assignees  and  grantees  of  the  right  to  use  the  thing 
patented,  to  the  extent  of  their  respective  interest  therein." 

This  section  embraces  patents  previously  issued,  and  the  construc- 
tion now  to  be  given  to  it  operates  on  all  cases  of  extensions  under 
it,  whether  the  assignments  were  made  before  or  cdfter  the  passage  of 
the  act 

The  object  of  this  section  is  so  clearly  expressed  as  not  to  admit 
of  doubt  It  was  for  the  exclusive  benefit  of  the  patentee ;  for  ibe 
extension  can  only  be  granted  when  it  shall  be  made  to  appear  that 
the  patentee,  <^  vtrithout  neglect  or  fault  on  his  part,  having  failed  to 
obtain,  from  the  use  and  sole  of  his  invention,  a  reasonable  remuner- 
ation for  his  time,  ingenuity,  and  expense,"  &c.  This,  then,  being 
the  clear  intent  of  congress,  expressed  in  this  section,  it  must  have  a 
controlling  influence  in  the  construction  of  other  parts  of  the  section. 
A  statute  is  construed  by  the  same  rule  as  a  written  contract  The 
mtent  of  lawmakers,  and  of  the  persons  contracting,  where  that 
intent  clearly  appears,  must  be  carried  into  efiect  Where  the  statute 
or  the  contract  is  so  repugnant  in  its  language  as  not  to  show  the 
intent,  then  no  effect  can  be  given  to  it  II  the  words  used 
[  *  690  J  be  susceptible  of  such  a  construction  as  *  hot  only  to  show 
the  intent,  but  to  enable  the  court  to  give  effect  to  it,  it  is 
the  duty  of  the  court  so  to  construe  it 

Bacon,  on  the  construction  of  statutes,  says :  <<  The  most  natural 
and  genuine  way  of  construing  a  statute,  isto  construe  one  part  by 
another  part  of  the  same  statute ;  for  this  best  expresseth  the  mean- 
ing of  the  makers."  And :  ^  K  any  part  of  a  statute  be  obscure,  it  is 
proper  to  consider  the  other  parts ;  for  the  words  and  meaning  of  one 
part  of  a  statute  firequently  lead  to  the  sense  of  another."  <<  A  statute 
ought,  upon  the  whole,  to  be  so  construed  that,  if  it  can  be  prevented, 
no  clause,  sentence,  or  word,  shall  be  superfluous,  void,  or  insignifi- 
cant" 

That  the  patentee  may  have  his  patent  extended,  though  the  as- 
signee held  the  entire  interest  in  it,  is  undoubted.     He  has  only  ti* 
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show  that  he  has  not  been  reimbuTBed,  &c.,  within  the  meaning  of 
the  section,  to  establish  his  claim  for  an  extension.  And,  in  such  a 
case,  if  the  benefit  of  the  extension  go  to  the  assignee,  he  having  the 
entire  interest  in  the  patent,  how  is  the  patentee  benefited  ?  And 
yet  the  law  was  enacted  exclusively  for  his  benefit.  Does  not  such 
a  construction  defeat  the  object  of  the  law  ?  And  if  it  does,  can  it 
be  maintained  ?  Where  the  assignment  of  the  patent  has  been  for 
less  than  the  whole,  the  same  objection  lies,  though  the  object  of  the 
law  is  subverted  only  to  the  extent  of  the  assignment. 

The  interest  of  the  assignee,  it  is  supposed,  is  protected  by  the  pro- 
vision that  ^^  the  benefit  of  such  renewal  shall  extend  to  assignees  and 
grantees  of  the  right  to  use  the  thing  patented,  to  the  extent  of  their 
respective  interest  therein."  There  can  be  no  doubt  that  the  words 
"  to  the  extent  of  their  respective  interest  therein,"  refer  to  their  right 
to  use  the  thing  patented ;  and  this,  it  is  contended,  is  the  benefit 
which  results  to  the  assignee  from  the  renewal  That  this  would 
seem  to  be  the  import  of  these  words,  disconnected  from  other  parts 
of  the  section,  is  admitted;  but  such  a  construction  is  wholly  inad- 
miss&le,  when  the  object  of  the  section  is  considered* 

The  patent  is  extended  for  the  benefit  of  the  patentee.  This  is  so 
obvious  that  no  one  will  deny  it.  And  the  above  construction  gives 
the  benefit  to  the  assignee.  Here  is  a  direct  repugnancy,  and  there 
is  no  escape  firom  it ;  for  the  same  repugnancy  exists,  though  in  a  less 
degree,  where  a  part  of  the  patent  only  has  been  assigned.  Under 
such  circumstances,  we  must  inquire  whether  this  repugnancy  may 
not  be  avoided,  by  giving  another  and  a  different  application  to  the 
provision,  of  which  the  words  may  be  susceptible. 

The  benefit  of  the  renewal  is  given  to  the  assignees ;  but  to  what 
extent  ?  —  to  the  extent  of  their  interest  in  the  renewal.  But  it  is 
said  that  this  cannot  be  the  true  construction,  as  it  renders  the  pro- 
vision inoperative.  If,  by  the  assignment,  there  was  an 
*  express  contract  that  the  assignee  should  enjoy  the  same  [  *  691  ] 
interest  in  the  renewal  or  extension  of  a  patent,  this  would 
secure  such  interest,  without  the  provision. 

To  this  it  may  be  answered  that  such  an  assignment  of  a  thing  not 
t»  esse  would,  at  most,  only  be  a  contract  to  convey  the  legal  right 
But,  under  the  18th  section,  the  assignment  after  the  extension  be- 
comes a  legal  transfer.  In  addition  to  this,  the  right  under  the  exten- 
sion being  legal,  all  purchasers  would  be  affected  with  notice,  where 
the  assignment  had  been  recorded  in  the  patent  office.  This  view 
gives  etkct  to  the  section,  and  harmonizes  its  provisions.  The  other 
construction  makes  the  parts  of  the  section  repugnant,  and  nullifies 
the  whole  of  it    Now.  which  is  the  more  reasonable  view  ?    But,  in 
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addition  to  this,  what  conceivable  motive  could  congress  have  had 
to  give  a  boon  to  the  assignee  ?  How  is  he'  injured  by  the  exten- 
sion ? 

Without  the  extension,  the  assignee  would  only  have  a  right,  in 
common  with  all  others,  to  use  the  invention.  This  could  be  of  no 
more  value  to  him  than  the  worth  of  his  machinery ;  for  competition 
equally  open  to  all  cannot  be  estimated  of  any  value.  Under  the 
assignment,  the  assignee  claims  a  monopoly.  Now,  did  congress  in- 
tend to  give  him  this  boon  ?  Why  should  he  be  an  object  of  public 
munificence  ?  He  laid  out  his  money  in  the  purchase  of  the  patent 
right,  because  he  believed  it  would  be  profitable.  And  in  most  cases 
the  assignee  speculates  upon  the  poverty  of  the  inventor.  Inventors 
are  proverbially  poor '  and  dependent.  The  history  of  this  patent 
illustrates  strongly  this  fact.  Half  of  the  right  was  originally  as- 
signed to  pay  the  expense  and  trouble  of  taking  out  the  patent. 
Another  part  of  the  patent  was  assigned  to  compromise  a  pretended 
claim  to  a  similar  invention. 

The  hardship  complained  of  by  the  assignee  is  more  imaginary 
than  real  If  the  patentee  takes  all  the  benefit  of  the  extension,  the 
assignee  loses,  it  is  said,  the  value  of  his  machinery.  This  does  not 
necessarily  follow.  For  if  the  machinery  has  been  judiciously  se- 
lected, and  put  in  operation  at  a  proper  place,  it  will  sell  for  its  value 
generally,  if  not  always.  If  the  invention  be  of  great  value,  as  is 
undoubtedly  the  case  in  this  instance,  the  machinery  will  be  wanted 
by  any  one  who  may  wish  to  continue  the  business,  under  the  ex- 
tended patent.  So  that  the  loss  in  the  sale  of  the  machinery  would 
not  be  greater  than  would  have  been  suffered  by  a  sale,  if  the  patent 
had  not  been  extended. 

This  construction,  then,  inflicts  little  or  no  injury  on  the  assignee, 
whilst  the  other  construction,  as  has  been  shown,  defeats  the  object 
of  the  statute.  But  this  inconvenience  or  loss  to  the  assignee  is  duly 
considered  and  weighed,  under  the  statute,  as  the  board,  in  granting 
the  extension,  must  have  a  due  regard  to  the  public  interest  Notice 
is  to  be  given,  as  far  as  practicable,  to  all  persons  interested 
[  *  692  ]  against  the  extension  of  the  patent,  who  may  *  appear  be- 
fore the  board  and  oppose  it.  And  it  was  stated  in  the 
argument  that  the  assignees  of  this  patent  did  oppose  the  extension 
of  it.  Little  did  they  suppose  at  the  time  that  they  were  resisting  a 
boon  secured  to  them  by  the  above  section.  Whatever  loss,  real  or 
imaginary,  the  assignee  may  suffer  firom  the  extension  of  the  patent, 
is  a  loss  or  inconvenience  which  results  firom  the  general  advance- 
ment of  the  public  good,  and  for  which  society  does  not,  and  indeed 
cannot,  make  compensation.     The  price  of  property  is  affected  by 
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general  legislation.  An  embargo  is  laid,  and  ships,  during  its  con- 
tinuance, are  valueless.  The  increase  or  diminution  of  the  tariff 
affects  beneficially  or  injuriously  the  value  of  machinery  used  in  man- 
ufactures. The  reduction  of  the  price  of  the  public  lands  affects  the 
price  of  lands  generally  in  the  new  States.  An  act  authorizing  a 
company  or  individual  to  construct  a  railroad  renders  useless  turn- 
pike roads  in  its  neighborhood,  and  the  public  houses  established 
thereon  ;  but  for  these  injuries  no  compensation  is  made.  Indeed,  it 
is  difficult  to  find  any  great  public  enterprise  which  does  not,  in  a 
greater  or  less  degree,  affect  injuriously  private  rights.  But  these 
must  yield  to  the  general  welfare  of  society. 

All  enlightened  governments  reward  the  inventor.  He  is  justly 
considered  a  public  benefactor.  Many  of  the  most  splendid  produc- 
tions of  genius,  in  literature,  and  in  the  arts,  have  been  conceived  and 
elaborated  in  a  garret  or  hovel.  Such  results  not  only  enrich  a  Ra- 
tion, but  render  it  illustrious.  And  should  not  their  authors  be  cher- 
ished and  rewarded  ? 

If  the  assignee  under  the  18th  section  take  any  thing,  in  my  judg- 
ment he  takes  the  whole  extent  of  his  interest,  —  the  whole  or 
nothing.  And  it  appears  to  me  the  construction  given  by  the  court 
is,  if  possible,  less  warranted  by  the  section  than  to  hold  that  the 
assignee  takes  under  the  extension  the  entire  interest  assigned. 

The  words,  "  and  the  benefit  of  such  renewal  shall  extend  to 
assignees  and  grantees  of  the  right  to  use  the  thing  patented,  to  the 
extent  of  their  respective  interest  therein,"  cannot,  it  seems  to  me,  by 
any  known  rule  of  construction,  be  held  to  give  to  the  assignee  or 
grantee  the  right  to  use  the  machine  he  may  have  had  in  operation 
at  the  time  the  extension  took  effect.  The  words,  ^^  to  use  the  thing 
patented,"  are  descriptive  of  the  right  assigned  or  granted,  and  refer 
to  such  right,  not  to  the  mere  use  of  the  machine.  "  The  extent  of 
their  respective  interest  therein  "  undoubtedly  covers  the  whole  in- 
terest, and  cannot  refer  merely  to  the  number  of  machines  the  indi- 
vidual may  have  in  operation. 

Wayne,  J.,  expressed  his  dissent  firom  that  part  of  the  opinion  oi 
the  court  which,  in  answer  to  the  second  question,  gave  a  right  to 
an  assignee  to  continue  the  use  of  the  patented  machine, 
•  and  said  he  would  probably  file  his  reasons  with  the  clerk.  [  *  693  ] 

Woodbury,  J.  There  is  one  of  the  leading  questions  certified  to 
tia  in  this  cause,  in  the  decision  of  which  I  have  the  misfortune  to 
differ  firom  a  majority  of  the  court. 

As  that  decision  bears  on  several  of  the  other  questions,  and  also 

22* 
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disposes  entirely  of  some  of  the  four  causes  connected  with  this  mat- 
ter  which  have  been  so  long  and  so  ably  under  argument  before  ns, 
I  consider  it  due  to  the  importance  of  this  subject,  to  the  parties  and 
the  public,  as  well  as  just  to  myself,  to  state  the  reasons  for  my 
dissent. 

The  difference  in  our  views  arises  in  the  construction  of  the  18th 
section  of  the  patent  law  of  July  4, 1836,  and  relates  to  the  benefits 
which  may  be  enjoyed  under  it  by  assignees  and  grantees. 

Before  the  passage  of  that  law,  a  patent  could  not,  under  any  cir- 
cumstances, be  extended  in  its  operation  foi  the  benefit  of  anybody 
beyond  its  original  term,  except  by  a  special  act  of  congress.  But 
this  section  allowed  a  patentee  to  apply  to  a  board  of  officers  and  ob- 
tain from  them  a  renewal  of  his  patent  for  seven  years  longer,  pro- 
vided he  ofiered  to  them  satisfactory  proofs  that  his  expenses  and 
labor  in  relation  to  the  patent  had  not  been  indemnified.  It  provided 
further,  that  the  renewal  be  indorsed  on  the  back  of  the  original  pat- 
ent ;  ^'  and  thereupon  the  said  patent  shall  have  the  same  effect  in 
law  as  though  it  had  been  originally  granted  for  the  term  of  twenty- 
one  years."  It  then  added  :  <'  And  the  benefit  of  such  renewal  shall 
extend  to  assignees  and  grantees  of  the  right  to  use  the  thing  pat- 
ented to  the  extent  of  their  respective  interests  therein."  This  last 
clause  creates  the  chief  embarrassment  In  this  case,  the  patentee 
having  died,  and  we  having  just  decided  that  a  renewal  was  legally 
granted  to  his  administrator,  the  controverted  question  about  which 
we  differ  is,  whether  that  renewal  enures  exclusively  to  the  use  of  the 
patentee  through  his  administrator,  or  goes  either  in  full  or  in  part  to 
his  assignees  and  grantees  under  the  old  patent.  In  the  present  case 
it  is  conceded  that,  by  the  contract  of  assignment  or  grant,  nothing 
is  expressly  conveyed  but  the  old  patent,  and,  in  words,  only  for  the 
original  term  of  "  fourteen  years." 

The  question  is  not,  then,  whether,  when  assigning  an  interest  in 
the  old  term,  before  or  after  the  passage  of  the  act  of  1836,  it  might 
not  be  competent  and  easy  to  use  language  broad  and  explicit 
enough  to  transfer  an  interest  in  any  subsequent  extension  by  means 
of  the  contract  of  assignment,  and  this  be  confirmed  by  the  words  of 
I  he  18th  section ;  but  whether  those  words  alone  transfer  it,  or  vrere 
intended  to  transfer  it,  when  the  contract  of  assignment,  as 
[  *  694  ]  *  in  this  case,  was  made  before  the  act  of  1836,  passed  and 
referred,  eo  nomine^  only  to  the  old  patent,  and  expressly  lim- 
ited the  time  for  which  the  patent  was  assigned  to  the  old  term. 

In  such  case,  it  seems  to  me  that  both  the  language  and  spirit  of 
this  section  restrain  its  operation  to  the  patentee  or  his  legal  repre- 
sentatives, and  convey  no  rights  in  the  extension  to  assignees  or 
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grantees,  whether  prior  or  subsequent,  except  where  the  patentee  liad 
clearly  contracted  that  they  should  have  an  interest  beyond  the  origi- 
nal term. 

Bat  the  majority  of  the  court  hold  here  that  this  clause,  independ- 
ent of  any  expression  in  the  assignment,  transfers  an  interest  in 
the  extension  to  all  assignees  and  grantees,  so  that  they  may  con- 
tinue to  use  any  machines  already  in  operation  during  the  new  term, 
without  any  new  contract,  or  any  new  compensation  for  such  further 
use. 

The  argument  on  the  part  of  the  assignees,  in  all  the  cases  before 
us  on  this  subject,  has  been  that,  by  force  of  this  section,  all  assignees 
before  authorized  to  make,  vend,  or  use  these  machines  for  fourteen 
years,  could  continue  to  make  and  vend,  as  well  as  use  them,  for 
seven  more,  without  any  new  contract  or  new  consideration,  and  that 
^  grantees  of  the  right  to  use  "  should  have  a  like  prolongation  of  all 
their  interests.  And  such  seems  to  have  been  the  opinion  of  the  cir- 
cuit court  in  Maryland,  in  Wilson  v.  Turner,  October  term,  1844, 
Chief  Justice  Taney  presiding,  though  other  points  besides  arose 
there,  and  were  disposed  of  in  that  opinion. 

But  now,  for  the  first  time,  it  is  believed,  since  the  passage  of  the 
patent  law,  this  court,  by  force  of  the  last  clause  in  the  18th  section, 
not  only  give  to  assignees  and  grantees  a  greater  or  longer  interest  in 
the  thing  patented  than  was  given  in  the  contract  of  assignment  to 
them,  but  undertake  to  introduce  a  novel  discrimination,  not  seeming 
to  me  to  be  made  in  the  clause  itself,  and  give  to  assignees  of  the 
patent  right  itself  an  extension  of  only  a  part  of  their  former  interest, 
but  to  "  grantees  of  the  right  to  use  "  the  patent,  an  extension  of  all 
their  former  interests. 

We  propose  to  examine  the  objections  to  this  decision  of  the  court, 
first,  on  the  principle  of  giving  to  old  assignees  and  grantees  an  ex- 
tension of  their  interests  to  the  new  patent  at  all,  unless  the  contract 
of  assignment  to  them  was  manifestly  meant  to  embrace  any  new 
term ;  and,  after  that,  to  examine  the  propriety  of  the  discrimination 
in  allowing  a  right  in  the  renewed  patent  to  grantees  of  the  use,  to 
the  extent  of  all  their  old  interests,  and  withholding  a  like  privilege 
firom  assignees  of  the  patent  itself. 

First,  it  has  been  repeatedly  decided,  that  "  a  thing  which  is  in  the 
letter  of  a  statute  is  not  within  the  statute,  unless  it  be  within  the 
intention  of  the  makers."  Dwarris  on  Statutes,  692;  Bac.  Abr.i 
Statute,  T ;  2  Instit  107,  386. 

•Here,  the  great  design  of  the  whole  section  was  to  extend  [  *  696  ] 
assistance  to  an  unfortunate  and  needy  class  of  men  of 
genius,  who  had  failed  to  realize  any  profits  from  their  valuable  in- 


260         SUPREME   COURT  OF  THE  UNITED  STATES. 

Wilson  V.  Rousseaa.    4  H. 

ventions  during  the  first  term  of  their  patents.  The  intention  of  the 
makers  of  this  law  is  usually  conceded  to  have  been  relief  to  such 
patentees,  and  not  to  assignees  or  grantees. 

It  was  the  former,  and  not  the  latter,  who  were  sufferers,  and  whom 
congress  had  before,  by  special  acts  of  extension,  occasionally  tried 
to  indemnify  for  their  losses ;  and  to  whom  now,  in  a  more  summary 
way,  on  application  and  proof  by  them  alone,  an  extension-  was 
authorized  to  be  given  by  a  board  of  officers,  in  order  that  they  and 
not  others  might  reap  the  profits  of  such  extension. 

But,  by  allowing  the  benefit  of  it  to  go  to  the  former  assignees  of 
only  the  old  patent,  the  intention  of  the  makers  appears  to  be  de- 
feated,  and  those  profited  who  have  not  proved  any  loss  or  suffering, 
but,  on  the  contrary,  may  have  cdready  derived  great  advantages 
from  the  assignment 

It  might  thus  happen,  likewise,  where,  in  a  case  like  this,  the 
patentee  has  assigned  all  his  old  patent  before  the  extension,  and  the 
use  of  it,  under  the  extension,  would  constitute  aU  or  its  chief  ^value, 
that  neither  he  nor  his  representatives  —  he  whose  genius  had  pro- 
duced the  whole  invention,  at  the  sacrifice  of  time  and  toil,  and 
whose  sufferings,  losses,  and  disappointments  the  law  is  expressly 
made  to  indemnify  —  would  receive  the  smallest  pittance  from  it; 
but  those  reap  all  its  advantages  who  may  already  have  grown  rich 
by  the  assignment  to  them  of  the  old  patent,  and  who  nobody  can 
pretend  were  the  particular  or  principal  objects  of  relief.  Under  such 
a  construction,  how  absurd  would  it  be  for  such  a  patentee  ever  to 
apply  for  an  extension,  when  he  must  do  it  at  new  cost  and  expense, 
and  then  have  the  whole  fruits  of  it  stripped  from  him  by  persons 
who  had  neither  paid  for  the  extension,  nor  had  it  conveyed  to  them. 
It  is  an  equal  violation  of  the  leading  intention  of  this  section,  and 
of  most  of  these  principles,  and  of  much  of  this  reasoning,  to  allow, 
as  the  opinion  of  the  court  does,  such  persons  to  take,  unpaid  for 
and  unbought,  a  part  of  the  benefits  of  the  renewal,  as  to  take  the 
whole  of  them. 

Secondly,  by  the  construction  of  the  court,  contracts  and  vested 
rights  seem  to  be  radically  encroached  upon.  Under  it,  an  assignee 
of  an  old  patent,  limited  in  the  contract  conveying  it  to  fourteen 
years,  will,  for  some  purposes,  get  it  for  twenty-one  years,  directly  in 
conflict  with  the  express  stipulation  of  the  parties.  Congress  will, 
in  this  way,  be  made  unworthily  to  tamper  with  the  private  obliga- 
tions of  individuals,  and  will  impair  them  by  taking  from  the  rights 
of  one,  and  enlarging  or  adding  to  the  rights  of  the  other ;  and  this, 
without  any  new  consideration  or  new  engagement,  passing  between 
them;  but,  on  the  contrary,  against  the  wishes,  assent,  and  interests 
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of  one.     That  view,  also,  involves  us  in  the  unreasonable 
inference  *  that  congress  intended  to  violate  a  solemn  com-  [  *  696  ] 
pact,  to  disturb  the  vested  rights  and  written  agreements  of 
parties,  when  the  language  used  is  susceptible  of  a  different  construc- 
tion, and  one  that  is  consistent  with  what  is  just,  and  with  the  spirit 
of  the  whole  section. 

By  that  view,  an  assignee  or  grantee  will  obtain  "  a  right  to  use 
the  thing  patented,"  for  a  term  of  seven  years  longer  than  he  con- 
tracted or  paid  for,  while  the  patentee,  without  any  such  agreement 
in  his  contract  assigning  or  granting  the  right  to  use,  and  without 
any  new  consideration,  will  be  deprived  of  all  his  new  and  vested 
rights  in  the  extension,  so  far  as  regards  that  use,  and  will  have  his 
former  contract  impaired  virtually  in  its  whole  vitality,  by  making 
him  part  with  the  use  for  a  term  of  twenty-one  years,  when  the  con- 
tract  says  but  fourteen,  and  making  him  do  it,  also,  without  any  ap- 
plication by  others  for  the  extension,  any  proof  by  others  of  not  being 
indemnified,  any  payment  by  others  of  the  costs  and  expenses  for 
proctiring  the  additional  seven  years,  and  when  the  avowed  and 
cardinal  object  of  the  renewal  was  to  indemnify  him  alone  for  losses 
which  he  and  not  others  had  sustained.  Well  may  he  say,  as  to 
these  new  and  extended  interests  attempted  to  be  conferred  on  as- 
signees and  grantees  beyond  the  contract  of  assignment,  in  hcecfedera 
non  veni. 

Thirdly,  the  construction  I  contend  for  seems  to  me  the  only  one 
consistent  with  the  language  used  in  the  latter  portion  of  the  18th 
section.     By  this,  no  part  of  those  troublesome  four  lines  is  sense- 
less, or  expunged,  or  ungrammatical,  or  contradictory  to  the  object 
of  the  previous  portion  of  the  section.     While  the  construction  op- 
posed to  this  must,  in  my  view,  require  interpolations  or  extirpations 
of  words,  and  a  violation  of  the  object  of  the  rest  of  the  section,  in 
order  to  give  to  the  clause  the  meaning  the  advocates  of  that  con- 
struction impute  to  it    Look  at  the  phraseology  of  the  clause.    "  The 
benefit  of  such  renewal  shall  extend  to  assignees  and  grantees  of  the 
right  to  use  the  thing  patented,  to  the  extent  of  their  respective  inter- 
ests therein,"  but  surely  tq  no  more  than  that  extent.     It  would  vio- 
late both  the  words  and  design  to  have  them  enjoy  more  than  the 
extent  of  their  interests  therein,  quite  as  much  as  not  to  let  them 
enjoy  all  of  the  extent  of  them.     In  the  construction  of  statutes,  it 
b  a  well-settled  axiom  that,  "  to  bring  a  case  within  the  statute,  it 
should  be  not  only  within  the  mischief  contemplated  by  the  legisla- 
ture, but  also  within  the  plain,  intelligible  import  of  the  words  of  the 
act  of  parliament,"     Brandling  v.  Barrington,  6  Barn.  &  Cress.  475, 
In  this  case,  the  assignees  and  grantees  were  not  within  either  the 
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mischief  intended  to  be  remedied,  that  is,  a  want  of  indemnity  for 
losses  by  the  patentee ;  or  within  the  "  plain,  intelligible  import  of 
the  words,"  as  their  contract  of  assignment  or  grant  did  not  extend 
to  the  renewed  term  at  all,  for  any  purpose  whatever,  but  was  ex- 
pressly limited  to  the  fourteen  years  of  the  original  patent. 

There  must  be  some  measure  of  their  respective  interests, 
[  •  697  ]  when  *  the  act  passed.  What  was  it  ?  Clearly,  the  con- 
tracts under  which  they  had  been  acquired.  Nothing  had 
been  done,  either  in  other  acts  or  previous  portions  of  this,  to  increase 
those  interests  beyond  the  contracts,  but  merely  to  enable  assignees 
and  grantees  of  exclusive  rights  to  protect  them  by  suits  in  their  own 
names.  The  present  clause,  also,  does  not  profess  to  increase  those 
interests,  but  simply  to  let  assignees  and  grantees  enjoy  them  under 
the  renewal,  if,  by  their  extent  by  the  contract,  which  limits  and  de- 
fines them,  they  run  into  the  extended  term.  Various  hypotheses 
and  metaphysical  refinements  have  been  resorted  to  for  the  purpose 
of  putting  a  meaning  on  the  words  of  this  clause  differing  from  this, 
which  is  so  plain  and  so  consistent  with  the  spirit  of  the  section;  and 
virtually  making  it  provide  that  assignees  and  grantees  shall  have 
more  benefits  under  the  renewal  in  the  thing  patented  than  the  "  ex- 
tent of  their  respective  interests  therein." 

But,  before  testing  more  critically  the  extent  of  those  interests  by 
the  only  standard  applicable  to  them,  it  will  be  necessary  to  consider 
separately  the  true  meaning  of  two  of  the  words  employed  in  this 
clause,  namely,  "  renewal "  and  "  therein." 

Much  research  has  been  exhibited  in  attempting  to  draw  distinc- 
tions in  this  case  between  the  words  renewal  and  extension.  But  I 
am  not  satisfied  that  any  exist,  when  these  words  are  employed  as 
in  this  act  of  congress,  or  in  contracts  relating  to  this  subject.  It  is 
true  that  some  "  renewals  "  are  not  "  extensions,"  in  the  sense  of  pro- 
longing the  term  of  the  patent,  —  that  is,  when  an  old  patent  is  sur- 
rendered and  a  new  one  taken  out,  or  a  renewal  made  for  the  rest  of 
the  term, — while  all  extensions  prolong  the  term.  But,  still,  "renew- 
als "  are  as  often  used  for  a  prolongation  of  the  term,  or  for  a  new 
term,  as  extensions  are ;  and  in  this  very  section,  "  to  renew  and  ex- 
tend "  is  used  as  if  synonymous,  and  this  in  sound  analogy  to  the 
use  of  the  word  renewal  on  several  other  subjects.  Thus,  to  renew 
a  lease,  is  to  extend  it  another  term.  To  renew  an  office,  is  to  ex- 
tend it  another  term.  To  renew  griefs,  revocare  doloresy  is  to  extend 
them.  Again,  the  second  "  therein,"  at  the  close  of  the  clause,  has 
been  considered  by  some  as  meaning  "  in  the  renewal,"  and  by- 
others,  "in  the  right  to  use,"  and  by  others  still,  "in  the  thing 
patented."     But,  grammatically,  it  refers  to  the  "  thing  patented/* 
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and  hence  <Hhe  interests  therein''  are  ^^the  interests  in  the  thing 
patented.'' 

Phillips  treats  it  as  a  matter  of  course  to  mean  <<  in  the  patent," 
and  uses  that  as  synonymous  to  <^  therein ; "  and  though,  in  regard 
to  my  construction  of  the  whole  clause,  the  result  is  much  the  same, 
whether  "  therein "  is  considered  to  mean,  in  '^  the  thing  patented," 
or  "the  patent,"  or  '*the  renewed,"  yet,  I  incline  to  the  first  view  of  it 
as  that  most  strictly  granmiatical  and  the  most  natural,  as 
well  as  coming  nearest  to  the  views  of  this  court  in  *  M'Clurg  [  *  698  ] 
V.  Kingsland,  1  How.  210.  Further  objections  to  its  mean- 
ing ^in  the  right  to  use'^  will  be  stated  hereafter,  under  another 
head.  Passing,  then,  to  a  more  careful  scrutiny  of  the  whole  clause, 
it  would  seem  that  there  could  be  but  one  rational  test  of  "  the  ex- 
tent" of  the  interests  of  assignees  and  grantees  in  the  thing  patented, 
and  that  such  test  must  be  the  previous  contract  of  assignment  or 
grant,  under  which  alone  they  hold  any  interests. 

K  that  contract  grants  to  them  one  fourth  or  one  half  of  the  old 
patent,  or  the  use  of  it  in  one  State  or  county,  and  for  a  term  of  five 
years,  or  ten,  or  fourteen,  firom  the  issue  of  the  patent,  then  such,  and 
such  alone  is  the  extent  of  their  interests,  and  they  will  not  run  into 
the  new  term.  But  if  the  contract  goes  further,  and  grants  one  half 
or  all  of  the  old  patent  to  assignees,  and  for  a  term  not  only  of 
fourteen  years,  but  twenty-one  years,  or  any  number  to  which  the 
patentee  may  afterwards  become  entitled  by  any  extension  or  new 
grant,  then  such  is  the  extent  of  their  interests,  and  they  will  in  such 
case  run  into  the  new  term.  This  view  gives,  meaning  and  spirit  to 
every  word,  and  excludes  or  alters  none.  This,  too,  conforms  to  the 
design  of  the  section,  in  taking  away  no  part  of  the  benefit  intended 
to  be  conferred  by  it  on  the  patentee,  unless  he  has  chosen  to  dispose 
of  it  clearly  and  deliberately,  and  receive  therefor,  either  in  advance 
or  after  actually  granted,  such  additional  consideration  as  he  deemed 
adequate  and  contracted  to  be  sufficient. 

If  after  the  word  "extent"  in  this  clause,  there  had  been  added, 
what  is  the  legal  inference,  both  in  time  and  quantity,  this  meaning 
might  have  been  still  more  clear  to  some.  But  without  those  words, 
the  extent  of  interest  seems  to  me  to  depend  as  much  on  the  length 
of  time  the  patent  is  granted  to  the  assignee,  as  on  the  dimensions 
of  territory  over  which  he  may  use  it,  or  the  proportion  of  the  whole 
patent  he  is  authorized  to  use.  It  is  like  a  leasehold  interest  in  land, 
or  a  grant  of  it.  The  extent  of  interest  by  such  a  grant  of  land  is 
more  or  less,  as  the  term  is  shorter  or  longer,  quite  as  much  as  if  the 
land  conveyed  is  more  or  less  in  quantity. 

The  word  "extent,"  in  common  parlance,  varies  somewhat  in 
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meaning,  according  to  the  subject  to  which  it  is  applied,  and  as  that 
changes,  it  may  as  well  refer  to  time  as  to  space  or  proportion ;  and 
more  especially  so,  when  applied  to  interests,  as  in  patents,  for  a  par- 
ticular term  of  years. 

There  is  another  analogy  in  support  of  this  view,  that  has  not  been 
urged  in  the  ingenious  arguments  offered,  but  has  struck  me  with 
some  force.  A  patent  was  the  description  once  applied  to  commis- 
sions for  ofSce;  and  the  records  of  this  court  at  first  speak  of  the 
commissions  of  the  judges  as  patents. 

Now,  what  is  the  extent  of  interest  the  incumbent  has  in 
[  •  699  ]  any  *  office  under  his  commission  or  patent  ?  Clearly,  in 
part,  the  length  of  time  it  is  to  run,  whether  four  years, 
during  good  behavior,  or  for  life,  and  in  part  only  its  yearly  profits ; 
often  quite  as  much  depending  on  that  length  of  time,  as  the  amount 
of  the  salary  or  fees  annually  attached  to  the  office. 

What  is  the  chief  objection  in  reply  to  all  this  ?  Nothing,  except 
that  the  assignee  could  get  protected  to  the  extent  of  his  interest, 
in  this  view,  by  the  contract  alone,  without  the  aid  of  the  provision 
at  the  close  of  the  18th  section,  and  hence  that  the  provision  is,  in 
this  view,  unnecessary  or  nugatory,  and  must  have  been  inserted  for 
some  other  purpose.  But  were  it  in  reality  unnecessary,  that  would 
not  require  us  to  consider  it  as  intending  something  different  from  its 
words,  or  different  from  the  previous  contracts  of  the  parties.  Legis- 
latures often  add  clauses  to  acts,  which  do  not  prove  to  be  in  reality 
necessary,  but  are  inserted  from  abundant  caution  and  to  remove 
future  doubts  or  litigation.  So,  in  this  very  act,  in  the  11th  section, 
it  is  declared  that  a  patent  may  be  assigned.  Yet  this  is  probably 
unnecessary,  as  an  interest  like  that  of  a  patentee  can  of  course  be 
assigned,  on  common-law  principles,  without  the  aid  of  a  statute. 

When  we  look,  however,  to  another  circumstance,  that,  though  a 
contract  of  assignment  would,  without  any  clause  in  the  statute,  pass 
the  interest  to  the  assignee,  yet  it  would  not  enable  him  to  sue  in  his 
own  name,  we  can  discover  another  reason  for  this  provision  still 
more  effective.  A  clause  had  been  inserted  in  a  previous  part  of  the 
act  to  enable  the  assignee  to  sue  in  his  own  name  on  the  old  patent, 
if/\iolated;  and,  probably,  in  doubt  whether  such  provision  would 
be  extended  to  assignees  under  the  renewal,  when,  having  any  interest 
therein,  it  was  provided  further,  that  "  the  benefit  of  the  renewal  " 
should  reach  them  to  the  extent  of  their  interests  therein  ;  a  part  of 
which  benefit  would  be  to  sue  in  their  own  name  for  any  infringe- 
ment on  their  rights  to  it,  as  fully  as  they  could  do  for  a  violation 
of  their  rights  in  the  original  patent,  and  as  if  that  had  been  for 
twenty  one  years.     The  provision  thus  would  be  far  from  nugatory. 
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by  clearly  conferring  on  them  every  power  and  privilege  to  sue  under 
the  extension  which  they  possessed  under  the  original  patent. 

By  means  of  this  provision,  also,  in  another  view,  the  condition 
of  the  parties  might  be  changed,  from  a  reliance  on  a  contract  alone 
that  they  should  have  a  certain  interest  in  the  new  patent,  to  a  vested 
interest  in  it ;  or,  in  another  view  still,  from  an  executory  to  an  exe- 
cuted right. 

There  is,  in  the  construction  given  by  some  of  the  majority  of  the 
court  to  the  clause  immediately  preceding  this,  another  ample  reason 
for  inserting  such  a  provision. 

The  previous  clause,  stating  that  "  thereupon  the  said  patent  shall 
have  the  same  effect  in  law  as  though  it  had  been  originally 
granted  for  *  the  term  of  twenty-one  years,"  would,  it  is  [  *  700  ] 
argued,  if  the  section  had  there  ended,  have  conferred  on 
any  assignee  or  grantee  of  the  old  patent,  or  any  part  of  it,  the 
extended  term,  so  as  to  enable  them  to  use  the  patent  as  if  it  orig- 
inally had  been  granted  for  twenty-one  years  instead  of  fourteen. 

Suppose,  then,  for  a  moment,  that  this  construction  was  considered 
by  congress  proper  or  only  possible,  it  is  manifest  that  the  additional 
clause  which  follows,  had  a  second  and  most  pregnant  object,  no 
less  than  to  prevent  that  consequence,  so  hostile  to  the  design  of 
inserting  the  whole  section,  to  grant  an  extended  term  for  the  benefit 
and  indemnity  of  the  patentee,  and  not  of  the  assignee.  In  this 
view,  the  last  clause  might  well  be  added,  as  a  limitation  on  what 
would  otherwise  be  the  inference  from  that  just  preceding  it ;  and 
might  well  declare,  instead  of  this  inference,  that  assignees  of  the 
old  patent  should  not  hold  it,  in  all  cases,  as  if  originally  granted  for 
twenty-one  years,  though  patentees  might ;  but  that  assignees  should 
hold  only  in  conformity  to  "  the  extent  of  their  respective  interests  " 
in  the  thing  patented.  In  other  words,  if  by  contract  they  had 
acquired  clearly  an  interest  for  twenty-one  years,  they  should  hold 
for  that  time ;  but  if  by  contract  they  had  acquired  an  interest  for 
only  five  or  fourteen  years,  they  should  hold  it  only  to  that  extent. 
This  is  rational,  consistent  with  the  great  object  of  the  section,  and 
gives  new  and  increased  force  and  necessity  to  the  clause.  The 
assignees  would  then,  after  the  renewal,  hold  the  patent  for  all  the 
time  they  had  stipulated,  and  for  aU  they  had  paid,  but  for  no  more. 

It  will  be  perceived  that  very  few  assignees  or  grantees,  prior  to 
the  passage  of  the  act  of  1836,  would,  in  this  view,  be  likely  to  come 
under  this  provision,  and  be  benefited  by  it ;  because,  not  knowing 
that  any  future  law  would  pass  allowing  an  extension,  very  few 
would  be  likely  to  anticipate  one,  and  provide  in  their  contract  and 
pay  for  a  contingent  interest  in  its  benefits. 
VOL.  XVI.  23 
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This  would  make  the  provision,  in  practice,  apply  chiefly  to  future 
assignees,  who,  knowing  that  such  a  provision  existed,  might  be  will- 
ing to  give  something  for  a  right  to  any  extension  which  might  ever 
take  place  under  it ;  and  therefore  might  expressly  stipulate  in   the 
assignment  for  that  right     Indeed,  the  arguments  on  the  part  of  the 
patentee  in  this  case,  have  mostly  proceeded  on  the  ground  that  this 
provision  was  intended  to  apply  solely  and  exclusively  to  future  as- 
signees.    Considering  that  any  other  construction  is  in  some  degree 
retrospective,  and  that  this  would  give  force  to  the  provision,  as  well 
as  preserve  the  spirit  of  the  section,  I  should  be  inclined  to  adopt  it, 
if  mine  did  not  produce  a  like  effect,  and  was  not  alike  free  from 
objection,  as  limited  by  me ;  because  I  do  not  make  the  provision 
retrospective  except   in  cases  where  the  parties  had  expressly  con- 
tracted that  the  prior  assignee  should  receive  the  benefit  of  any  ex- 
tension, and  in  that  case,  it  has  the  preference  in  its  opera- 
[  •  701  ]  tion  •over  the  other  view,  as  it  carries  into  effect  that  express 
compact,  and  does  not  cramp  the  force  of  it  to  the  future 
alone,  where  the  language  and  the  consideration  are  equally  appli- 
cable to  past  engagements  of  this  character. 

This  conclusion  is  also  strengthened  by  being  in  harmony  with  all 
the  leading  rules  of  construction  applicable  to  statutes,  while  that 
adopted  by  the  court  seems,  to  my  mind,  to  violate  some  of  the  most 
important  of  them. 

Beside  those  ahready  referred  to,  it  is  well  settled,  that  "  if  a  par- 
ticular thing  be  given  or  limited  in  the  preceding  parts  of  a'statutCj 
this  shall  not  be  taken  away  or  altered  by  any  subsequent' general 
words  of  the  same  statute ; "  Dwarris,  658 ;  Standen  v.  The  Univer- 
sity of  Oxford,  W.  Jones,  26 ;  8  Coke,  118,  b.  Here  a  particular 
benefit  is,  by  the  former  part  of  the  18th  section,  conferred  on  a  pat- 
entee, for  reasons  applicable  to  him  alone  ;  and  yet,  in  this  case,  by 
the  opposite  constructipn,  a  few  general  words  towards  the  close  are 
construed  so  as  in  some  respects  to  destroy  entirely  all  those  benefits 
to  the  patentee ;  and  that  too,  when  the  language  is  susceptible  of  a 
different  construction,  more  natural  and  perfectly  consistent  with  the 
previous  particular  grant  to  the  patentee. 

Some  collateral  considerations  have  been  urged  in  support  of  the 
conclusions  of  the  court  on  this  branch  of  the  construction,  which 
deserve  notice.  On  a  close  scrutiny,  they  appear  to  me  to  amount 
to  less  in  any  respect  than  is  supposed,  and  in  some  particulars 
strengthen  the  grounds  of  dissent.  Thus,  it  has  been  said  that  the 
English  act  of  the  5th  and  6th  of  William  IV.,  passed  September 
18,  1835,  was  before  congress  in  1836,'  and  was  intended  to  be 
copied  or  adopted ;  and  as,  under  that,  assignees  have  been  allowed 
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to  participate  in  the  extended  time,  it  has  been  argued  that-such  was 
the  intention  here.  But  it  is  doubtful  whether  that  act  was  before 
the  committee  when  they  reported  the  bill  in  1836,  as  the  intervening 
time  had  been  short,  and  the  18th  section,  on  examining  the  journals 
and  files,  appears  not  to  have  been  in  the  bill  at  all  as  originally  intro- 
duced, or  as  originally  reported ;  but  was  afterwards  inserted  as  an 
amendment  in  the  senate.  The  consideration  of  this  section,  there- 
fore, does  not  seem  to  have  been  so  full  as  of  the  rest  of  the  bill ; 
and  it  is  very  far,  in  language,  from  being  a  copy  of  the  English  act. 
Assignees  are  not  named  at  all  in  that  act ;  and  though,  in  exten- 
sions under  it,  assignees  have  in  two  or  three  cases  been  allowed  to 
participate,  it  has  only  been  where  an  enlarged  equity  justified  it,  as 
where  the  patentee  consented,  or  was  to  receive  a  due  share  in  the 
benefits,  or  had  clearly  conferred  a  right  in  the  extension  by  the 
assignment ;  and  where,  also,  the  assignees  are  expressly  named  in 
the  new  grant  or  patent  as  entitled  to  a  share  of  it.  See  Webster's 
Patent  Cases,  477. 

There,  also,  an  assignee,  under  like  circumstances,  would 
•  doubtless  benefit  bj  the  renewal,  under  its  ordinary  oper-  [  *  702  ] 
ations;   and  the  practice  in   England,  thus  limited,  wiU 
fortify  rather  than  weaken  the  construction  I  adopt  of  the  true  design 
of  the  last  clause  in  our  own  law. 

There  is  much,  also,  in  another  collateral  consideration  here,  which 
does  not  apply  in  Great  Britain,  and  which  restricts  conferring  the 
benefit  of  an  extension,  or  an  extension  itself,  on  an  assignee  by  or 
under  any  statute,  if  it  goes  beyond  what  a  patentee  had  himself 
contracted  to  do. 

Here,  the  constitution  limits  the  powers  of  congress  to  give  pat- 
ents, to  inventors  alone. 

"  The  congress  shall  have  power  to  promote  the  progress  of  sci- 
ence and  the  useful  arts,  by  securing,  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writings  and  dis- 
coveries."    Article  I.  §  8. 

No  authority  is  conferred  to  bestow  exclusive  rights  on  others 
than  "  authors  and  inventors  "  themselves. 

Hence,  a  patent  could  not  probably  be  granted  to  an  assignee,  nor 
&I1  extension  bestowed  on  one,  independent  of  the  assent  or  agree- 
ment of  the  patentee,  or  of  its  enuring  Xo  his  benefit,  without  raising 
grave  doubts  as  to  its  being  a  violation  of  the  constitution.  But  bo 
far  as  inventors  have  expressly  agreed  that  assignees  shall  be  interested 
in  their  patents,  or  in  the  extensions  of  them,  the  latter  may  weU  be 
pfTotected ;  and  so,  as  far  as  administrators  represent  the  inventor  or 
patentee,  when  deceased^  the  grant  to  them  is  substantially  a  grant 
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to  the  inventor,  as  the  benefit  then  enures  to  his  estate  and  heirs. 
But  to  grant  an  exclusive  right  to  an  assignee  would  confer  no  benefit 
on  the  patentee,  or  his  estate ;  and  it  would  violate  the  spirit  as  well 
as  letter  of  the  constitution,  unless  the  inventor  had  himself  agreed 
to  it,  and  had  substituted  the  assignee  for  himself  by  plain  contract, 
whether  for  the  original  term  or  any  extension  of  it. 

Cases  have  been  cited  in  this  country,  likewise,  where  congress,  in 
ten  or  twelve  instances,  have  renewed  patents  to  the  inventors  ;  but 
they  have  never  done  it  to  assignees.  And  though  in  two  out  of 
the  whole,  which  were  renewed  after  the  term  had  expired,  and  the 
assignees  and  the  public  were  in  the  free  use  of  the  patent,  some 
limitations  have  been  imposed  on  requiring  further  payments  £rom 
the  assignees  for  the  longer  use  of  the  old  patent ;  yet  in  these  only, 
and  under  such  peculiar  circumstances  has  it  been  done,  and  in  these 
no  term  was  granted  by  congress  directly  to  the  assignee  rather  than 
the  patentee ;  and  this  limitation  or  condition  in  favor  of  the  assignee, 
in  the  grant  to  the  patentee,  is  of  very  questionable  validity,  unless 
it  was  assented  to  by  the  patentee.  In  this  case,  it  is  most  signifi- 
cant of  the  views  of  congress  to  relieve  the  patentee  rather  than 
assignees,  that,  by  a  special  law,  passecl  February  26,  1845, 
[  •TOS  ]  they  have  conferred  on  the  representative  of  the  •original 
patentee  still  another  term  of  seven  years,  without  mention- 
ing the  assignees  in  any  way,  and  without  any  pretence  that  the 
benefits  of  this  extension  were  designed  for  them. 

The  argument,  that  the  assignee  is  sometimes  a  partner,  and 
makes  liberal  advances,  furnishes  a  good  reason,  in  a  pecuniary 
view,  why  an  assignment  should  be  made  to  him  of  such  an  interest 
in  the  old  patent  as  will  indemnify  him,  but  furnishes  none  for  giving 
him,  even  if  he  regards  money  above  public  spirit  or  benevolence, 
more  than  an  indemnity ;  or  for  giving  him  a  benefit  in  any  renewal, 
which  it  has  never  been  agreed  he  should  have,  and  for  which  he 
never  has  paid. 

So  the  reasoning,  that  the  assignee  stands  in  the  shoes  or  in  the 
place  of  the  patentee,  and  represents  him,  and  therefore  should  have 
an  interest  in  the  extension,  applies  very  well,  so  far  as  he  is  assignee, 
or  so  far  as  the  contract  extends.  But  he  no  more  stands  in  the 
shoes  of  the  patentee  beyond  the  extent  of  his  contract,  than  an 
entire  stranger  does.  Such  are  the  cases  of  Herbert  v,  Adams,  4 
Mason,  15,  and  that  cited  in  1  Hawk.  P.  C.  477,  note. 

In  one,  the  assignee  of  the  old  patent  represented  the  patentee 
as  to*  that,  and  that  only ;  and  in  the  other,  where  by  law  a  further 
copyright  was  authorized  in  all  cases,  and  the  patentee  assigned  his 
whole  interest,  the  second  term  passed  also ;  because  the  law  ha.d 
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previously  given  it  absolutely,  without  contingency  or  evidence  of 
losses,  but  in  connection  with,  or  appurtenant  to,  the  first  copy-right. 

Again,  it  has  been  urged  that  the  assignee  should  have  the  benefit 
of  the  extension ;  otherwise  he  may  have  made  large  expenditures,  in 
preparing  for  a  free  use  of  the  patent  after  the  original  term  expires, 
and  will  lose  them  in  a  great  degree,  or  be  obliged  to  pay  largely  for 
the  continued  use  of  the  patent  But  this  same  reasoning  applies 
equally  well  to  the  whole  world  as  to  the  assignee ;  because  any  in- 
dividual, not  an  assignee,  may  have  incurred  like  expenditures  in 
anticipation  of  the  expiration  and  free  use  of  the  old  patent.  In  fact, 
the  argument  is  rather  a  legislative  than  judicial  one,  and  operates 
against  the  policy  of  the  whole  section,  rather  than  the  construction 
pat  on  the  last  clause. 

But  the  hardship  to  any  person,  in  such  case,  is  more  apparent 
than  real.  The  price  to  be  paid  for  the  new  patent  is  not  so  much 
as  the  gain  by  it,  and  hence  those  who  have  proposed  to  use  it,  and 
do  use  it  after  the  extension,  and  pay  anew  for  a  new  or  further  term, 
gain  rather  than  lose,  or  they  would  have  employed  the  old  ma- 
chinery in  operation  before  this  invention. 

Nor  is  it  any  relief  to  the  community  at  large,  as  seems  by  some 
to  have  been  argued,  to  hold  that  the  renewal,  or  a  large  part  of  it, 
vests  in  the  assignee  and  grantee  rather  than  in  the  patentee.  For 
the  great  mass  of  the  people  must  still  purchase  the  patent, 
or  the  •right  to  use  it,  of  some  one,  and  must  pay  as  much  [  •704  ] 
for  it  to  the  assignee  as  to  the  patentee. 

Finally,  the  construction  of  the  court,  by  conferring  any  privi- 
lege whatever  on  assignees  and  grantees  beyond  the  extent  of 
their  interests  in  the  thing  patented,  when  those  interests,  as  in  this 
case,  were  expressly  limited  in  the  contract  to  the  term  of  the  old 
patent,  goes,  in  my  view,  beyond  the  language  of  the  act,  beyond 
the  contract  of  assignment,  beyond  the  consideration  paid  for  only 
the  old  term,  and  beyond  any  intention  in  the  legislature  for  relief 
or  indemnity  to  others  than  unfortunate  patentees. 

I  feel  not  a  little  fortified  in  these  views  on  the  case,  by  several 
decisions  and  opinions  that  have  heretofore  been  made,  in  substantial 
conformity  to  them.  Indeed,  independent  of  opinions  in  some  of 
the  actions  now  before  us,  from  which  an  appeal  has  been  taken,  or 
the  cause  has  come  up  on  a  certificate  of  division,  every  reported 
case  on  this  subject  has  been  settled  substantially  in  accordance 
with  these  vievra.  See  Woodworth  v.  Sherman,  and  Woodworth  v, 
Cheever  et  oL  3  Story's  C.  C.  171,  Cir.  Ct.  for  Mass.,  May  term,  1844. 
decided  by  Justice  Story ;  Van  Hook  v.  Wood,  Cir.  Ct  for  New 
York,  October  term,  1844,  by  Justice  Betts ;  Wilson  v.  Curteis  and 
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Grabon,  Cir.  Ct  for  Louisiana,  by  Justice  M' Caleb;  Brooks  and 
Morris  v.  Bicknell  et  al.  3  M'Lean's  C.  C.  432,  Cir.  Ct.  for  Ohio, 
July  term,  1844,  by  Justice  M'Lean  (Western  Law  Journal,  October, 
1845) ;  Butler's  opinion,  as  attorney-general,  in  Blanchard's  case, 
Opinions  of  Attomeys-Greneral,  pp.  1134  and  1209. 

All  that  remains  for  me  is  to  advert  a  moment  to  that  branch  of 
the  construction  adopted  by  the  majority  of  the  court,  which,  after 
giving  to  both  assignees  and  grantees  a  benefit  in  the  new  patent  or 
term  beyond  "the  extent  of  their  interests"  under  the  contract 
of  assignment,  undertakes  to  go  still  further,  and  make  a  discrimi- 
nation between  assignees  and  grantees,  as  to  the  enjoyment,  under 
the  renewal,  of  their  different  original  interests.  It  gives  to  the 
latter,  the  grantees,  by  the  mere  force  of  this  last  clause  in  the 
18th  section,  the  enjoyment  of  aU  their  old  interests  during  the 
whole  of  the  new  term ;  but  it  gives  to  the  former,  the  assignees, 
the  enjoyment  of  only  about  a  third  portion  of  their  old  interests 
during  that  term.  In  other  words,  it  gives  to  "grantees  of  the 
right  to  use  the  thing  patented"  a  continuance  of  all  their  interests ; 
but  to  assignees,  whose  interests  extended  to  the  right  to  make  and 
to  vend,  as  well  as  use,  the  thing  patented,  a  continuance  of  only  a 
part  of  theirs.  In  such  a  discrimination,  uncountenanced  and  un- 
warranted, as  it  seems  to  me,  by  either  the  words  or  the  spirit  of  the 
act  of  congress,  I  am  sorry  to  find  another  strong  ground  of  dissent 
to  the  opinion  of  the  court.  The  act  does  not  say,  as  is  their  con- 
struction, that  "  the  benefit "  of  only  "  the  right  to  use  the  thing 
patented  "  shall  extend  to  any  one,  whether  an  assignee  or 
[  *  705  ]  grantee ;  but  that  the  benefit  of  the  *  renewal  shall  extend 
to  both,  "  to  the  extent  of  their  respective  interests,"  though 
differing  clearly  in  extent  as  they  do,  and  as  will  soon  be  more  folly 
shown. 

"  Judges  are  bound  to  take  the  act  of  parliament  as  the  legislatort. 
have  made  it"     1  D.  &  E.  52,  and  Dwarris  on  Statutes,  711. 

But  the  words  in  this  act,  "  the  right  to  use  the  thing  patented," 
must  be  transposed,  and  other  words  altered  in  their  ordinary  mean* 
Ing,  to  make  these  a  description  of  the  interests  conferred. 

They  are  now  a  description  of  one  kind  of  purchasers,  that  is, 
"grantees  of  the  right  to  use  the  thing  patented,"  to  whom  the 
renewal  should  extend,  if  they  had  stipulated  for  any  interests  there* 
in  by  their  contracts.  The  clause  refers  to  two  classes,  who  nxa.y 
in  such  case  be  benefited  by  the  renewal.  "Assignees"  are  one 
class,  and  "  grantees  of  the  right  to  use  the  thing  patented  "  aie  iJtie 
other  class.  This  accords  with  the  language  itself,  and  also  ^^th 
ihei  punctuation  of  this  clause,  as  examined  by  me  in  manuscript 


DECEMBER  TERM,   1845.  271 

Wilson  V.  Roasseau.    4  H. 

on  file  in  the  senate,  and  as  printed  by  the  state  department,  hav- 
ing no  comma  or  other  pointing  in  it  except  after  the  word  "  pa* 
tented."  It  accords,  too,  with  what  is  well  understood  to  be  the 
fact,  that  assignees  and  grantees  usually  constitute  two  distinct 
classes  of  purchasers,  the  former  being  those  who  buy  a  part  or  all 
of  the  patent  right  itself,  and  can  protect  their  interests  by  suits  in 
their  own  name ;  and  the  latter  being  those  who  buy  only  "  the 
right  to  use  the  thing  patented,"  and  generally,  except  where  the  use 
is  exclusive,  14th  section,  cannot  institute  suits  in  their  own  name 
for  incroachments  upon  it.  In  the  face  of  this,  to  hold  that  as- 
signees and  grantees  mean  the  same  thing  here,  and  that  the  words 
"  of  the  right  to  use  the  thing  patented  "  apply  equally  to  both,  is  a 
departure  from  the  above  established  usage  in  employing  those 
terms,  and  gives  a  different  meaning  to  them  from  what  is  previously 
twice  given  in  this  very  act  Thus,  in  tl^e  11th  section,  an  "  assign- 
ment "  is  mentioned  as  one  thing,  and  '^  a  grant  and  conveyance  of 
the  exclusive  right,"  &c.,  as  another,  and  in  the  14th  section,  "  as- 
signs "  are  spoken  of  as  if  one  class,  and  "  grantees  of  the  exclusive 
right,"  &c.  as  if  another.  And  why  does  the  conclusion  to  this  clause 
say,  "  to  the  extent  of  their  respective  interests  therein,"  if  such  as- 
signees and  grantees  as  to  patents  were  not  in  this  very  clause  con- 
sidered by  congress  as  having  different  interests,  and  that  these  were 
to  be  protected  according  to  their  re8^)ective  extents  ?  It  would  have 
said,  and  must  be  made  to  say,  if  sustaining  the  construction  of  the 
court,  "to  the  extent  of  that  right,"  or  "to  the  extent  of  that  interest," 
and  there  stop.  Manifestly,  then,  there  is  not  conferred  on  these  two 
classes,  by  this  clause,  either  in  its  spirit,  or  in  totidem  verbis^  merely 
"  the  right  to  use  the  thing  patented,"  but  on  the  contrary,  "the  bene- 
fit of  the  renewal,"  "  to  the  extent  of  their  respective  inter- 
ests in  the  •thing  patented."  The  interests  of  the  grantees  [  *  706  ] 
may  be  limited  to  the  use,  and  those  of  the  assignees  may 
not  be,  but  include  the  right  to  make  and  vend  as  well  as  use ;  yet 
large  or  long  as  may  be  the  interests  of  either,  the  benefit  of  the  re- 
oewal  is  to  cover  them,  if  the  extent  of  them,  under  the  original  as- 
signment or  grant,  reached  to  the  new  term.  One  is  not  to  have  the 
whole  of  Ids  interests  protected,  and  the  other  a  part  only,  when  theii 
equities  are  the  same.  But  the  assignee  is  to  have  to  the  extent  of 
his,  which  is  to  make,  vend,  and  use ;  and  the  grantee  only  "  of  thi 
right  to  use  "  is  to  have  to  the  extent  of  his. 

This,  to  my  apprehension,  is  unquestionably  the   substance  ol 
what  congress  has  said  on  this  topic ;  and  yet  it  is  only  by  supposing 
new  language  not  in  the  act,  or  by  transposing  some  of  the  old,  so 
as  not  to  be  in  harmony  with  the  original  structure  of  the  sentence, 
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or  by  giving  a  meaning  to  words  different  from  what  has  been  estab- 
lished, and,  in  my  view,  only  by  doing  this,  that  any  foundation  can 
be  laid  in  support  of  this  part  of  the  construction  approved  by  the 
court.  But  "  it  is  safer,"  said  Mr.  J.  Ashurst,  "  to  adopt  what  the 
legislature  have  actually  said,  than  to  suppose  what  they  meant  to 
say."     1  D.  &  E.  51 ;  6  Adolph.  &  EUis,  7. 

It  may  be  well,  also,  not  to  forget,  that  it  is  always  more  judicial, 
and  less  like  legislation,  to  adhere  to  what  congress  have  actually  said ; 
and  that  it  is  more  imperative  to  do  this  when  by  adhering  to  it  you 
carry  out,  as  in  this  case,  the  manifest  intention  of  the  previous  part 
of  the  section.  Nor  can  the  inconsistency,  produced  by  the  con- 
struction of  the  court,  be  without  influence  in  creating  doubts  as  to 
its  correctnesss ;  as  by  it  "  the  benefit  of  the  renewal "  will  be  ex- 
tended to  assignees  and  grantees  not  in%.  ratio  "  with  their  respective 
interests,"  the  words  of  the  law,  nor  in  conformity  to  their  respective 
contracts,  nor  according  to  the  respective  considerations  they  have 
paid,  nor  in  proportion  to  the  respective  losses  they  have  sustained, 
but,  under  the  same  general  permission  as  to  the  extent  of  the  "  re- 
spective interests "  of  both,  one  class  will  be  allowed  to  the  full 
extent  of  his  previous  interests,  and  the  other  to  only  a  part  of  that 
extent. 

By  what  authority,  let  me  respectfully  ask,  is  this  general  permis- 
sion thus  divided,  and  in  one  class  or  case  limited  and  in  the  other 
not  ?  By  what  legal  authority  are  assignees  cut  off  from  a  valuable 
portion  of  their  interests  in  a  patent,  while  grantees  to  use  the  thing 
patented  are  allowed  to  exercise  the  whole  of  theirs,  and  both 
under  one  and  the  same  general  permission,  covering  all  "  their 
respective  interests  ?  "  To  make  this  discrimination,  and  allow  to  one 
class  the  full  extent  of  their  interests,  and  to  the  other  not  the  full 
extent  of  theirs,  when  the  law  says  it  shall  be  "  to  the  extent  of 
their  respective  interests,"  and  when  their  respective  contracts  and 
equities  show  that  this  should  include  both  the  duration  and  quantity 
of  their  interests,  looks  like  a  distinction  in  a  great  degree 
[  •  707  ]  arbitrary,  *and  not  a  little  in  conflict  with  the  plain  -words 
and  design  of  the  act  of  congress. 

But  beside  this  further  departure  from  what  seems  to  me  the  obvi- 
ous meaning  of  the  eighteenth  section,  caused  by  this  branch  of  the 
construction  of  the  court,  it  will  fail,  I  fear,  as  any  compromise  of 
the  difficulties  arising  under  this  section,  if  any  compromise  be  ex- 
pected from  it;  It  is  not  likely  to  avert  ruin  from  most  of  those 
indigent  inventors,  who  have  in  their  distresses  resorted  for  aid  to  the 
delusive  provisions  of  that  section.  Their  very  necessities  and 
embarrassments,  which  are  the  justification  for  granting  the  renewal 
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to  them,  have  usually  forced  them  to  sell  and  assign  all  the  original 
patent,  as  was  the  case  with  Woodworth  in  this  instance  ;  and  if  in 
such  circnmstances  the  law  is  to  strip  them  of  all  benefits  under  the 
renewal,  and,  without  any  contract  to  that  effect,  confer  those  bene- 
fits on  the  assignees  and  grantees  of  the  old  patent,  the  law  is  per- 
fectly suicidal  as  to  the  only  design  to  be  effected  by  its  bounty.  But 
if,  seeing,  this,  the  construction  is  modified,  as  here,  by  the  court,  so 
as  to  deprive  the  patentee  in  such  cases  of  only  the  benefits  of  the 
use  of  his  old  patent  or  old  machines  during  the  new  term,  this  qual- 
ification in  the  operation  of  the  law  will,  it  is  apprehended,  usually 
prove  a  mere  mockery,  working,  in  most  cases,  as  fully  as  the  court's 
construction  without  the  qualification  would,  the  entire  defeat  of  the 
laudable  object  of  the  renewal  towards  patentees.  In  one  or  two  of 
the  cases  now  before  us,  the  patentee,  under  this  construction,  will 
still  be  subjected  to  defeat  and  burdensome  costs.  In  relation  to  its 
effect  on  the  present  patent  as  a  whole,  all  the  consequences  can- 
not now  be  ascertained.  But  it  is  admitted  that  the  inventor  had 
assigned  the  whole  of  the  old  patent,  so  that  no  right  whatever  to 
use  will  remain  in  his  representatives  to  dispose  of;  or  if  a  right 
remains  where  machines  are  not  now  in  actual  use,  probably  enough 
are  now  in  use  to  supply  for  some  time  the  public  wants  in  most 
parts  of  the  United  States. 

The  right  to  continue  to  use  them  will  probably  last  during  the 
whole  seven  years  the  renewal  runs,  as  the  machine  will  usually,  with 
proper  repairs,  do  service  beyond  that  time.  It  will  not,  then,  be  very 
difficult  to  calculate  what  value,  during  the  seven  years,  will  be  de- 
rived firom  the  right  to  make  and  vend|  machines,  when  the  use  of 
others  already  in  existence  is  scattered  over  every  section  of  the  coun- 
try, and  they  may  be  employed  all  the  time  of  the  extended  patent, 
without  the  assignees  or  grantees  ever  having  paid,  or  being  obliged 
to  pay  a  dollar  for  that  extended  use. 

Looking,  then,  to  the  beneficent  design  of  the  eighteenth  section, 
to  enforce  the  constitution,  by  advancing  science  and  the  arts,  and 
protecting  useful  inventions,  through  the  security  for  a  longer  term  to 
men  of  genius  of  a  property  in  their  own  labors,  in  cases  where  they 
had  not  been  already  renumerated  for  their  time  and  expenses,  ] 
cannot  but  fear  that  the  construction  given  by  the  majority 
•  of  the  court  will  prove  most  unfortunate.  It  will  tend  to  [  *  708  ] 
plunge  into  still  deeper  embarrassment  and  destitution,  by 
kisses  in  litigation  and  by  deprivation  of  a  further  extended  sale  of 
their  inventions,  those  whose  worth  and  poverty  induced  congress  to 
attempt  to  aid  them. 

Nor  would  a  different  construction  tie  up,  as  some  suppose,  the 
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future  use  of  numerous  patents.  Of  the  fourteen  thousand  five  hun- 
dred and  twenty-six  heretofore  issued,  since  the  constitution  was 
adopted,  I  am  enabled,  by  the  kindness  of  the  commissioner  of  pat- 
ents, to  state,  that  only  ten  have  been  renewed  under  the  eighteenth 
section  during  nearly  ten  years  it  has  been  in  operation. 

And  if  the  individuals  who  use  the  improved  machines,  the  firuit 
of  the  toil  and  expense  and  science  of  others,  were  obliged  in  but 
one  case  in  a  year,  over  the  whole  country,  to  pay  something  for  that 
further  use,  is  it  a  great  grievance  ?  They  are  not  obliged  to  employ 
the  patent  at  aU,  and  wiU  not,  unless  it  is  better  by  the  amount  they 
pay  than  what  was  in  use  before.  And  is  it  a  great  hardship  or 
inequitable,  where  they  are  benefited  by  another's  talents,  money, 
and  labor,  to  compensate  him  in  some  degree  therefor  ? 

While  other  countries,  and  congress,  and  our  state  cuorts  are 
adopting  a  more  liberal  course  yearly  towards  such  public  "oenefac- 
tors  as  inventors,  I  should  regret  to  see  this  high  tribunal  pursue  a 
kind  of  construction  open  to  the  imputation  of  an  opposite  charac- 
ter,  or  be  supposed  by  any  one  to  evince  a  feeling  towards  patentees 
which  belongs  to  other  ages  rather  than  this,  (and  which  I  am  satis- 
fied is  not  cherished,)  as  if  patentees  were  odious  monopohsts  of  the 
property  and  labors  of  others,  when  in  truth  they  are  only  asking  to 
be  protected  in  the  enjoyment  and  sale  of  their  own, —  as  truly 
their  own,  as  the  wheat  grown  by  the  farmer,  or  the  wagon  budt  by 
the  mechanic. 

Nor  should  we  allow  any  prejudices  against  the  utility  of  patents 
generally,  and  much  less  against  the  utility  of  the  invention  now  un- 
der consideration,  to  make  our  constructions  more  rigid  in  t^iy  c&se. 
The  settled  doctrine  of  the  courts  now,  under  the  lights  of  longer 
experience,  though  once  otherwise,  is  in  doubtful  cases  to  incline  to 
constructions  most  favorable  to  patentees.     Grant  et  al,  v.  liaymond, 
6  Pet  218 ;  1  Sumner,  485 ;  Wyeth  v.  Stone,  1  Story,  2b7 ;  Blan- 
chard  v.  Sprague,  2  Story,  169.     Nor  is  it  strange  that  this  should  be 
the  case  in  the  nineteenth  century,  however  different  it  was  some 
generations  ago,  when  we  daily  witness  how  the  world  has  been 
benefited  since  by  the  patented  inventions  and  discoveries  in  steam, 
in  all  its  wonderful  varieties  and  utilities,  and  in  cleaning,  spinning, 
and  weaving  cotton  by  machinery  for  almost  half  the  human  race, 
and  in  myriads  of  other  improvements  in  other  things,  shedding  so 
benign  a  light  over  the  age  in  which  we  live,  and  most  of 
[  •  709  ]  them  excited  and  matured  only  •under  the  protection  securecl 
to  their  inventors  by  an  enlightened  government. 

Some  estimate  can  be  formed  of  the  usefulness  of  the  present 
patent,  and  its  title  to  favor,  when  one  machine  is  computed  to  per 
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form  the  labor  of  planing  and  grooving  in  one  day  that  would  require 
fifty  days  by  a  man,  and  which  is  supposed  to  reduce  near  seven 
tenths  the  expense  of  such  work  in  every  building  where  the  improved 
method  is  used,  -*-  as  it  ere  long  will  be  by  the  many  millions  of  our 
own  population,  and  in  time  over  the  civilized  world*  Every  honest, 
social  system  must  shield  such  inventions,  and  every  wise  one  seeks 
undoubtedly  to  encourage  them. 

To  be  liberal,  then,  in  the  protection  of  patentees,  is  only  to  be 
just  towards  the  rights  of  property.  To  stimulate  them  in  this  and 
other  ways  to  greater  exertions  of  ingenuity  and  talent  is  to  increase 
the  public  wealth,  and  hasten  the  progress  of  practical  improvements, 
as  well  as  of  science.  And  to  discountenance  encroachments  on 
their  rights,  and  defeat  piracies  of  their  useful  labors,  is  calculated  in 
the  end  to  better  the  condition  of  every  rank  in  society,  and  intro- 
duce wider  and  faster  all  the  benefits  of  a  superior  state  of  civiliza- 
tion and  the  arts. 

4  H.  709,  712;  6  H.  437 ;  9  H.  109;  14  H.  539 ;  17  H.  80;  22  H.  217 ;  1  Wal.  840. 


Andrew  P.  Simpson,  Josbph  Forsyth,  and  Bagdad  Mills,  Appel- 
lants, V,  Jambs  6.  Wilson. 

4  H.  709. 

A  patent  for  a  machine  is  not  a  patent  for  its  prodact,  and  an  assignee  restricted  to  the  use 
of  the  machine  within  a  particular  district,  may  sell  the  product  elsewhere. 

Certificate  of  division  in  opinion  between  the  judges  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Louisiana.  The 
second  question  only  need  be  stated. 

•  "  2.  Whether,  by  law,  the  assignment  of  an  exclusive  [  *  710  ] 
right  to  the  defendant,  by  the  original  patentee,  or  those 
claiming  under  him,  to  use  said  machine,'  and  to  vend  the  same  to 
others  for  use^  within  the  county  of  Escambia,  in  the  territory  of 
West  Florida,  did  authorize  said  defendant  to  vend  elsewhere  than 
in  said  county  of  Escambia,  to  wit,  in  the  city  of  New  Orleans, 
State  of  Louisiana,  plank,  boards,  and  other  materials,  product  of  a 
machine  established  and  used  within  the  said  county  of  Escambia, 
in  the  territory  of  West  Florida. 

Gi^n  and  WestcoUy  for  Simpson  et  oL 

Henderson  and  IL  Johnson^  for  Wilson. 

1  Woodworth's  planing  machine.    See  preceding  case  for  the  letters-patent 
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[  •  711  ]       •  Nelson,  J.,  delivered  the  opinion  of  the  court   - 

The  questions  in  this  case  come  up  on  the  certificate  of  a 
division  of  opinion  in  the  court  below.  The  judgment  of  this  court 
in  the  previous  case  of  Wilson  v.  Rousseau  et  oL  4  How.  646,  upon 
the  second  question  certified  in  that  case,  disposes  of  the  first  ques- 
tion certified  here,  and  is  answered  accordingly. 

The  second  question  certified  involves  the  point,  whether  or  not 
the  assignment  of  an  exclusive  right  to  make  and  use,  and  to  vend 
to  others,  planing  machines,  within  a  given  teiritory  only,  authorizes 
the  assignee  to  vend  elsewhere,  out  of  the  said  territory,  the  plank, 
boards,  and  other  materials,  the  product  of  said  machines. 

The  court  have  no  doubt  but  that  it  does ;  and  that  the  restric- 
tion in  the  assignment  is  to  be  construed  as  applying  solely  to  the 
using  of  the  machine.  There  is  no  restriction,  as  to  place,  of  the 
sale  of  the  product     Certificate,  accordingly,  to  court  below. 

9  H.  109. 


Jaues  G.  Wilson,  Complainant  and  Appellant,  v.  Joseph  Turner, 

Jr.,  and  John  C.  Turner,  Defendants. 

4  H.  712. 

Nelson,  J.,  delivered  the  opinion  of  the  court 

The  judgment  of  the  court  in  the  previous  case  of  Wilson  v. 
Rousseau  et  aL  4  How.  646,  disposes  of  the  questions  in  this  case, 
and  affurms  the  decree  of  the  circuit  court 


William  W.  Woodworth,  Administrator,  &c.,  and  E.  V.  Bunn, 
Assignee,  Complainants  and  Appellants,  v.  James,  Benjamin,  and 
Alpheus  Wilson. 

4H.  712. 

It  is  not  shown  that  William  Woodworth  was  not  the  original  and  first  inventor  of  the  plan- 
ing machine  for  which  letters-patent  were  granted  to  him,  December  27,  1828;  nor  that 
the  specification  is  not  sufficientlj  fnll  and  exact  to  satisfjr  the  requiroment  of  the  patent 
laws. 

The  assignor,  who  still  retains  an  interest  in  the  patent,  though  none  in  the  particular  terri- 
tory in  question,  maj  join  as  a  complainant  in  a  bill  for  an  injunction  to  restrain  the 
violation  of  the  patent  in  that  territory. 

Appeal  from  the  circuit  court  of  the  United  8tatcs  for  the  district 
of  Kentucky,  in  a  suit  in  equity,  founded  on  the  letters-patent  grant- 
ed to  William  Woodworth,  December  27,  1828,  and  surrendered 
and  reissued  as  appears  in  the  case  of  Wilson  v.  Rousseau,  4  How. 
646.     The  original  letters  were  as  follows. 
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"  Letters-Patent  to  W.  Woodworth. 

^  The  United  States  of  America  to  all  to  whom  these  letters-patent 

shall  come. 

• 

"Whereas  William  Woodworth,  a  citizen  of  the  United  States, 
hath  alleged  that  he  has  invented  a  new  and  useful  improvement  in 
the  method  of  planing,  tonguing,  grooving,  and  cutting  into  mould- 
ings, or  either,  plank,  boards,  or  any  other  material,  and  for  reducing 
the  same  to  an  equal  width  and  thickness ;  and  also  for  facing  and 
dressing  brick,  and  cutting  mouldings  on,  or  facing,  metaUic,  mineral, 
or  other  substances,  ^hich  improvements,  he  states,  have  not  been 
known  or  used  before  his  application ;  hath  made  oath  that  he  does 
verily  believe  that  he  is  the  true  inventor  or  discoverer  of  the  said  im- 
provement ;  hath  paid  into  the  treasury  of  the  United  States  the  sum 
of  thirty  dollars,  delivered  a  receipt  for  the  same,  and  presented  a 
petition  to  the  secretary  of  state,  signifying  a  desire  of  obtaining 
an  exclusive  property  in  the  said  improvements,  and  praying  that  a 
patent  may  be  granted  for  that  purpose.  These  are,  therefore,  to 
grant,  according  to  law,  to  the  said  William  Woodworth,  his  heirs, 
administrators,  or  assigns,  for  the  term  of  fourteen  years  from  the 
27th  of  December,  1828,  the  full  and  exclusive  right  and  liberty  of 
making,  constructing,  using,  and  vending  to  others  to  be  used,  the 
said  improvement,  a  description  whereof  is  given  in  the  words  of  the 
said  William  Woodworth  himself,  in  the  schedule  hereto  annexed, 
and  is  made  a  part  of  these  presents. 
"  In  testimony  whereof,  I  have  caused  these  letters  to  be  made 

patent,  and  the  seal  of  the  United  States  to  be  hereunto 

affixed.     Given  under  my  hand,  at  the  city  of  Washington, 
[i«  s.]       this  27th  day  of  December,  in  the  year  of  our  Lord  1828, 

and  of  the  independence  of  the  United  States  of  America, 

the  fifty-third. 

"  (Signed,)  J.  Q.  Adams. 

By  the  President. 

(Signed,)  BL  Clay,  Secretary  of  State. ^^ 

Certificate  of  Wnu  Wirtj  Attorney-  Oeneral  of  the  United  States. 

•*  City  of  Washington^  to  unt :  — 

**  I  do  hereby  certify,  that  the  foregoing  letters-patent  were  delivered 
to  me  on  the  27th  day  of  December,  in  the  year  of  our  Lord  1828,  to 
be  examined;  that  I  have  examined  the  same,  and  find  them  con- 
formable to  law ;  and  I  do  hereby  return  the  same  to  the  secretary 

VOL.  XVL  24 
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of  state,  within  fifteen  days  from  the  date  aforesaid,  to  wit,  on  thia 
27th  day  of  December,  in  the  year  aforesaid. 

«Wm.  Wirt, 
^^  Attorney-  General  of  the  United  States.^ 

Schedule. 

^^  The  schedule  referred  to  in  these  letters-patent,  and  making  part 
of  the  same,  containing  a  description,  in  the  words  of  the  said  Wil- 
liam Woodworth  himself,  of  his  improvement  in  the  method  of  plan- 
ing, tonguing,  grooving,  and  cutting  into  mouldings,  or  either,  plank, 
boards,  or  any  other  material,  and  for  reducing  the  same  to  an  equal 
width  and  thickness;  and  also  for  facing  and  dressing  brick,  and 
cutting  mouldings  on,  or  facing,  metallic,  mineral,  or  other,  sub- 
stances. 

"  The  plank,  boards,  or  other  material,  being  reduced  to  a  width 
by  circular  saws  or  Motion- wheels,  as  the  case  may  be,  is  then  placed 
on  a  carriage,  resting  on  a  platform,  with  a  rotary  cutting-wheel  in 
the  centre,  either  horizontal  or  vertical.  The  heads  or  circular  plates, 
fixed  to  an  axis,  may  have  one  of  the  heads  movable,  to  accommo- 
date any  length  of  knife  required.  The  knife  fitted  to  the  head 
with  screws  or  bolts,  or  the  knives  or  cutters  for  moulding,  fitted  by 
screws  or  bolts  to  logs,  connecting  the  heads  of  the  cylinder,  and 
forming  with  the  edges  of  the  knives  or  cutters,  a  cylinder.  The 
knives  may  be  placed  in  a  line  with  the  axis  of  the  cylinder,  or  diag- 
onally. The  plank,  or  other  material  resting  on  the  carriage,  may  be 
set  so  as  to  reduce  it  to  any  thickness  required ;  and  the  carriage, 
moving  by  a  rack  and  pinion,  or  rollers,  or  any  lateral  motion,  to  the 
edge  of  the  knives  or  cutters  on  the  periphery  of  the  cylinder  or  wheel, 
reduces  it  to  any  given  thickness.  After  passing  the  planing  and 
reducing  wheel,  it  then  approaches,  if  required,  two  revolving  cutter- 
wheels,  one  for  cutting  the  groove,  and  the  other  for  cutting  the  rab- 
bets that  form  the  tongue ;  one  wheel  is  placed  directly  over  the 
other,  and  the  lateral  motion  moving  the  plank,  or  other  material, 
between  the  grooving  and  rabbeting- wheels,  so  that  one  edge  has  a 
groove  cut  the  whole  length,  and  the  other  edge  a  rabbet  cut  on  each 
^ide,  leaving  a  tongue  to  match  the  groove.  The  grooving-wheel  is 
a  circular  plate  fixed  on  an  axis,  with  a  number  of  cutters  attached 
to  it  to  project  beyond  the  periphery  of  the  plate,  so  that  when  put 
in  motion  it  will  perform  a  deep  cut  or  groove,  parallel  with  the  face 
of  the  plank  or  other  material.  The  rabbeting-wheel,  also  of  similar 
form,  having  a  number  of  cutters  on  each  side  of  the  plate,  pro- 
jecting like  those  on  the  grooving-wheel,  cuts  the  rabbet  on  the  side 
of  the  edge  of  the  plank,  and  leaves  the  tongue  or  match  for  the 
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groove.  By  placing  the  planiug-wheel  axis  and  cutter-knives  ver- 
tical, the  same  wheel  will  plane  two  planks  or  other  material  in  the 
same  time  of  one,  by  moving  the  plank  or  other  material  opposite 
ways,  and  parallel  with  each  other  against  the  periphery  of  the  plan- 
ing or  moulding-wheeL  The  groove  and  tongue  may  be  cut  in  the 
plank  or  other  material  at  the  same  time,  by  adding  a  grooving  and 
rabbeting-wheeL 

"  Said  William  Woodworth  does  not  daim  the  invention  of  cir- 
cular saws  or  cutter-wheels,  knowing  they  have  long  been  in  use ; 
but  he  claims  as  his  iirvention  the  improvement  and  application  of 
cutter  or  planing-wheels  to  planing  boards,  plank,  timber,  or  other 
material;  also  his  improved  method  of  cutters  for  grooving  and 
tonguing,  and  cutting  mouldings  on  wood,  stone,  iron,  metal,  or 
other  material,  and  also  for  facing  and  dressing  brick ;  as  aU  the 
wheels  may  be  used  single  and  separately  for  moulding^  or  any  other 
purpose  before  indicated.  He  also  claims,  as  his  improved  method, 
the  application  of  circular  saws  for  reducing  floor-plank,  and  other 
materials,  to  a  width. 

"  Dated  Troy,  December  4, 1828.  William  Woodworth." 

"  Henry  Everts,  |  Witnesses." 
D.  S.  Gleason,  ) 

Bunn,  the  assignee  of  William  W.  Woodworth,  was  the  owner 
under  the  assignment  of  the  exclusive  right  to  construct  and  use  ten 
machines  in  the  city  of  Louisville,  and  a  district  of  country  within 
ten  miles  thereof. 

Lairobe  and  Staples^  for  the  complainants,  Woodworth  and  Bunn. 

Bibby  contra* 

•  Nelson,  J.,  delivered  the  opinion  of  the  court  [  •'TIB  ] 

The  objection  taken,  that  the  administrator  could  not 
apply  for  an  extension  of  the  patent  granted  to  Woodworth,  his  intes- 
tate, under  the  eighteenth  section  of  the  patent  law,  has  been  dis- 
posed of  in  the  previous  case  of  Wilson  v.  Rousseau  et  al.  4  How. 
646,  and  need  not  be  further  noticed. 

Another  objection  taken  to  the  right  of  the  complainants  to  main- 
tain the  suit  is,  that  Woodworth  was  not  the  first  and  original  inventor 
of  the  planing-machine,  against  the  using  of  which  the  defendant 
was  enjoined. 

Without  going  into  the  proofs  in  the  case,  which  are  very  volumi- 
nous, it  will  be  sufficient  to  state,  that  after  fully  considering  all  the 
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evidence  produced  bearing  upon  the  question,  the  court  is  satisfied 
that  the  weight  of  it  is  decidedly  against  the  objection,  and  in  fayor 
of  the  allegation  in  the  bill,  that  Woodworth  was  the  original  in- 
ventor of  the  machine. 

It  is  objected  also,  that  the  specifications  accompanying  the  patent 
were  not  sufficiently  full  and  explicit,  so  as  to  enable  a  mechanic  of 
ordinary  skill  to  build  a  machine.  The  court  is  not  satisfied,  accord- 
ing to  the  proof  in  the  case,  that  the  objection  is  well  founded,  and 
it  cannot  be  relied  on  as  affording  sufficient  ground  for  the  dismissal 
of  the  bill. 

A  further  objection  was  taken,  that  W.  W.  Woodworth,  one  of 
the  complainants,  was  improperly  joined  with  E.  V.  Bunn,  the 
assignee  of  the  exclusive  right  in  Louisville  and  ten  miles  around  it. 
The  court  is  of  opinion  that  the  interest  of  Woodworth  in  the  assign- 
ment, as  appears  from  the  record,  is  sufficient  to  justify  his  being 
made  a  party  jointly  with  the  assignee. 

Some  other  objections  were  taken  to  the  maintenance  of  the  stfit 
on  the  argument,  which  it  is  not  material  to  notice  particularly ;  they 
have  all  been  considered,  and  in  the  judgment  of  the  court  afford  no 
sufficient  ground  for  the  dismissal  of  the  bill  and  the  dissolving  of 
the  injunction. 

We  think  the  court  erred,  and  that  the  decree,  dismissing  the  bill, 
^  to  the  defendant  James  Wilson,  and  dissolving  the  injunction, 
should  be  reversed,  and  that  a  perpetual  injunction  should  issue. 

16  H.  212;  7Wal.615. 
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James  Wood,  PlaintifF  in  Error,  v.  William  A.  Underbill  and 

AscaEL  H.  Gerow,  Defendants. 

6  H.  1. 

Where  it  is  evident,  on  the  face  of  letters-patent,  for  a  composition  of  matter,  that  tho  pro* 
portions  are  so  vaguely  stated  that  one  skilled  in  the  art  with  which  the  composition  is 
most  nearly  connected^  conld  not  make  it  bj  following  the  directions  therein  given,  with- 
oat  experiment,  it  is  the  datj  of  the  court  to  declare  the  patent  void. 

Bat  where  a  specific  and  clear  general  rule  is  given,  and  it  does  not  appear  to  be  inapplicable 
as  a  general  rule,  the  patent  may  be  valid,  although  it  shoAvs  that,  from  the  varying  quali- 
ties of  the  materials  employed,  the  general  rule  must  be  sometimes  departed  from. 

Ehror  to  the  drcait  court  of  the  United  States  for  the  southern 

24* 
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district  of  New  York,  in  an  action  on  the  case  for  infringing  letters* 
patent.     The  schedule  annexed  to  the  letters,  was  as  follows ; — 

"  Be  it  known  that  I,  the  said  James  Wood,  have  invented  a  new 
and  useful  improvement  in  the  art  of  manufacturing  bricks  and 

tiles.     The  process  is  as  follows:    Take  of  common  an- 
[    •  2    ]  thracite  coal,  unburnt,  *  such  quantity  as  will  best  suit  the 

kind  of  clay  to  be  made  into  brick  or  tile,  and  mix  the 
same,  when  well  pulverized,  with  the  clay  before  [it]  is  moulded; 
that  clay  which  requires  the  most  burning,  will  require  the  greatest 
proportion  of  coal-dust ;  the  exact  proportion,  therefore,  cannot  be 
specified ;  but,  in  general,  three  fourths  of  a  bushel  of  coal-dust  to 
one  thousand  brick  will  be  correct  Some  clay  may  require  one 
eighth  more,  and  some  not  exceeding  a  half  busheL  The  benefits 
resulting  from  this  composition  are  the  saving  of  fuel,  and  the  more 
general  diffusion  of  heat  through  the  kiln,  by  ^hich  the  whole  con- 
tents are  more  equally  burned.  If  the  heat  is  raised  too  high,  the 
brick  will  swell,  and  be  injured  in  their  form.  If  the  heat  is  too 
moderate,  the  coal-dust  will  be  consumed  before  the  desired  effect  ia 
produced.  Extremes  are,  therefore,  to  be  avoided.  I  claim  as  my 
invention  the  using  of  fine  anthracite  coal,  or  coal-dust  with  clay, 
for  the  purpose  of  making  brick  and  tile  as  aforesaid,  and  for  that 
only  claim  letters-patent  from  the  United  States. 

^  James  Wood." 
'     Dated  9th  November,  1836. 

The  court  held  the  patent  void,  for  want  of  a  sufficient  specifica- 
tion of  proportions  of  the  ingredients. 

SilKman,  for  the  plaintiff  in  error. 

Rowley^  contra.  * 

[  ^4    ]       *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  question  presented  in  this  case  is  a  narrow  onci  and 
may  be  disposed  of  in  a  few  words. 

The  plaintiff  claims  that  he  has  invented  a  new  and  useful  im 
provement  in  the  art  of  manufacturing  bricks  and  tiles ;  and  states 
his  invention  to  consist  in  using  fine  anthracite  coal,  or  coal-dust, 
with  clay,  for  the  purpose  of  making  brick  or  tile  ;  and  for  that  only- 
he  claims  a  patent  And  the  only  question  presented  by  the  record 
is,  whether  his  description  of  the  relative  proportions  of  coal-dust  and 
clay,  as  given  in  liis  specification,  is,  upon  the  face  of  it,  too  vague 
and  uncertain  to  support  a  patent 
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The  degree  of  certainty  which  the  law  requires  is  set  forth  in  the 
act  of  congress.^  The  specification  must  be  in  such  full,  clear,  and 
exact  terms  as  to  enable  any  one  skilled  in  the  art  to  which  it  apper- 
tains, to  compound  and  use  the  invention;  that  is  to  say,  to  compound 
and  use  it  without  making  any  experiments  of  his  own.  In  patents 
for  machines,  the  sufficiency  of  the  descriptioh  must,  in  general,  be  a 
question  of  fact  to  be  determined  by  the  jury.  And  this  must  also 
be  the  case  in  compositions  of  matter,  where  any  of  the 
•  ingredients  mentioned  in  the  specification  do  not  always  [  *  5  ] 
possess  exactly  the  same  properties  in  the  same  degree. 

But  when  the  specification  of  a  new  composition  of  matter  gives 
only  the  names  of  the  substances  which  are  to  be  mixed  together, 
witiiout  stating  any  relative  proportion,  undoubtedly  it  would  be  the 
duty  of  the  court  to  declare  the  patent  to  be  void.  And  the  same 
rule  would  prevail  where  it  was  apparent  that  the  proportions  were 
stated  ambiguously  and  vaguely.  For  in  such  cases  it  would  be 
evident,  on  the  face  of  the  specification,  that  no  one  could  use  the 
invention  without  first  ascertaining,  by  experiment,  the  exact  propor- 
tion of  the  difierent  ingredients  required  to  produce  the  result  in- 
tended to  be  obtained.  And  if  the  specification  before  us  was  liable 
to  either  of  these  objections,  the  patent  would  be  void,  and  the  in- 
struction given  by  the  circuit  court  undoubtedly  right. 

But  we  do  not  think  this  degree  of  vagueness  and  uncertainty 
exists.  The  patentee  gives  a  certain  proportion  as  a  general  rule ; 
ttiat  is,  three  fourths  of  a  bushel  of  coal-dust  to  one  thousand  bricks. 
It  is  true,  he  also  states  that  clay,  which  requires  the  most  burning, 
will  require  the  greatest  proportion  of  coal-dust;  and  that  some  clay 
may  require  one  eighth  more  than  the  proportions  given,  and  some 
not  more  than  half  a  bushel  instead  of  three  fourths.  The  two  last- 
mentioned  proportions  may,  however,  be  justly  considered  as  excep- 
tions to  the  rule  he  has  stafted ;  and  as  applicable  to  those  cases  only 
where  the  clay  has  some  peculiarity,  and  differs  in  quality  from  that 
ordinarily  employed  in  making  bricks.  Indeed,  in  most  compositions 
of  matter,  some  small  difierence  in  the  proportions  must  occasionally 
be  required,  since  the  ingredients  proposed  to  be  compounded  must 
sometimes  be  in  some  degree  superior  or  inferior  to  those  most  com- 
monly used.  In  this  case,  however,  the  general  rule  is  given  with 
entile  exactness  in  its  terms ;  and  the  notice  of  the  variations,  men- 
tioned in  the  specification,  would  seem  to  be  designed  to  guard  the 
fanckmaker  against  mistakes  into  which  he  might  fall  if  his  clay 
'was  more  or  less  heurd  to  burn  than  the  kind  ordinarily  employed  in 
the  manufacture. 

15  Stats,  at  Large,  117. 
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It  may  be,  indeed,  that  the  qualities  of  day  generally  differ  so 
widely  that  the  specification  of  the  proportions  stated  in  this  case  is 
of  no  value ;  and  that  the  improvement  cannot  be  used  with  advan- 
tage in  any  case,  or  with  any  clay,  without  first  ascertaining  by  ex- 
periment the  proportion  to  be  employed.  K  that  be  the  case,  then 
the  invention  is  not  patentable.  Because,  by  the  terms  of  the  act 
of  congress,  the  inventor  is  not  entitled  to  a  patent  unless  his  de- 
scription  is  so  fuU,  clear,  and  exact  as  to  enable  any  one  skilled  in 
the  art  to  compound  and  use  it.  And  if,  from  the  nature  and  char- 
acter of  the  ingredients  to  be  used,  they  are  not  susceptible  of  such 
exact  description,  the  inventor  is  not  entitled  to  a  patent  *  But  this 
does  not  appear  to  be  the  case  on  the  face  of  this  specification.  And 
whether  the  fact  is  so  or  not,  is  a  question  to  be  decided  by 
[  •  6  ]  •  a  jury,  upon  the  evidence  of  persons  skilled  in  the  art  to 
which  the  patent  appertains.  The  circuit  court,  therefore, 
erred  in  instructing  the  jury  that  the  8p*»cification  was  too  vague  and 
uncertain  to  support  the  patent,  and  its  judgment  must  be  reversed. 

6  H.  437. 


Stephen  Sewall,  Appellant,  v.  Henry  V.  Chamberlain. 

5  H.  6. 
Appeal  dismissed,  it  appearing  that  the  sum  in  dispnte  was  less  than  $2,000. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  south- 
ern district  of  Alabama. 

Dargan,  moved  to  dismiss. 

Wayne,  J.,  delivered  the  opinion  of  the  court 

This  cause  having  been  regularly  dScketed,  the  appellee  no^vcr 
moves  the  court  to  dismiss  the  appeal,  on  the  ground  that  the  amount 
in  controversy  is  not  large  enough  to  bring  the  case  within  the  ap- 
pellate jurisdiction  of  the  supreme  court. 

We  have  examined  the  record  and  find  it  to  be  so.  By  the  aver- 
ments in  the  complainant's  bill,  it  seems  that  the  subject-matter  in 
controversy  between  himself  and  the  defendant  relates  to  the  fore- 
closure of  a  mortgage  given  to  the  complainant  by  one  Stephen 
Chandler,  upon  a  lot  of  land  in  the  city  of  Mobile,  to  secure  the 
payment  of  a  promissory  note  made  by  Chandler  in  his  favor,  bear- 
ing date  6th  August,  1824,  for  $485,  payable  on  the  1st  of  March 
thereafter,  which  was  not  paid  at  maturity,  for  the  collection  of 
which  the  complainant  made  the  defendant  his  attorney  and  agent  * 
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alao  to  the  purchase  of  the  premises,  under  a  decree  for  its 

•  sale,  by  the  defendant,  for  $150.     The  decree  of  fore-  [  *  7  ] 

closure,  was  for  the  sum  of  $620.91,  and  the  complainant 

avers  that  the  lot  was  a  valid  and  sufficient  security  for  the  payment 

of  his  debt. 

After  setting  out  all  the  circumstances  of  his  case,  and  specially 
interrogating  the  defendant,  the  complainant's  prayer  is,  that  the 
matter  may  be  "  referred  to  a  master,  to  compute  and  report  the 
amount  found  due  your  orator  by  the  foreclosure  decree,  with  the 
interest  thereon,  and  also  to  compute  and  report  the  value  of  the 
mortgaged  lot,  and  its  value  at  the  time  it  was  sold  and  conveyed 
by  the  defendant  to  one  Samuel  P.  Bullard,  (who  is  admitted  by  the 
complainant  to  be  a  bond  fide  purchaser  of  the  lot  from  the  defendant, 
without  any  notice  of  the  complainant's  equity,)  and  that  the  defend- 
ant may  be  decreed  to  pay,  either  the  amount  of  the  said  decree  of 
foreclosure,  and  interest  on  the  value  of  said  lot  of  land,  or  the 
amount  received  by  the  defendant  from  the  sale  to  Bullard,  ilP  the 
same  were  sold  for  its  fair  and  full  value,  with  all  the  profits  and 
increase  since  made  by  the  use  of  the  money,  or  legal  interest  thereon, 
without  any  deduction  of  commissions  for  agency." 

From  this  prayer,  the  complainant's  demand  is  susceptible  of 
definite  computation,  and  as  his  recovery  rould  not  be  extended  to 
an  amount  above  hia  first  or  alternative  prayer,  if  the  recovery  in 
either  case  must  be  below  the  sum  of  $2,000,  as  it  would  have  to  be 
upon  his  own  showing,  this  court  cannot  have  appellate  jurisdiction 
of  the  cause*     We  shall  direct  the  dismission  of  the  appeal. 


N.  AND  J.  Dick  and  Company  v.  Hardin  D.  Bunnels. 

5  H.  7. 

Under  the  dOth  section  of  the  jadidary  act  of  1789,  (1  Stats,  at  Large,  88,)  a  certificate  that 
no  notice  was  given  to  the  adverse  party  or  his  attorney,  as  neither  lived  within  100 
miles,  &c.,  is  sufficient.  If  either  was  temporarily  within  that  distance,  so  as  to  be  served 
with  notice,  and  this  fiu:t  was  known  to  the  party  taking  the  deposition,  or  the  magistrate, 
U  may  be  shown  by  parol,  and  the  deposition  would  be  excluded. 

Certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Mississippi. 

£ibby  submitted  the  case. 

•  AFLeaNi  J.,  delivered  the  opinion  of  the  court  [    *  9    ] 

The  only  point  raised  in  this  case  is,  whether  the  certificate 
of  tlie  officer  who  took  the  deposition  objected  to,  is  sufficient     He 
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states  that  he  did  not  give  the  defendant  Runnels,  nor  his  counsel, 
notice,  as  neither  lived  within  100  miles  of  the  place  where  the 
deposition  was  taken.  This  may  be  true,  it  is  alleged,  and  yet  one 
or  both  of  them  might  have  been  in  New  Orleans,  or  near  to  it,  at 
the  date  of  the  certificate. 

The  law  requires  that  a  "  notice  shaU  be  made  out  and  served  on 
the  adverse  party  or  his  attorney,  as  either  may  be  nearest,  if  either 
is  within  100  miles  of  the  place  of  such  caption,"  &c  The  officer 
taking  the  deposition  is  presumed  to  know  the  residence  of  the  party 
entitled  to  notice,  as  the  person,  at  whose  instance  the  deposition  is 
taken,  is  bound  to  communicate  that  fact  to  him.  But  beyond  this 
he  cannot  be  presumed  to  know  or  required  to  certify.  If,  in  the 
words  of  the  act,  he  certifies  "  that  the  adverse  party  or  his  attorney 
is  not  within  100  miles,"  he  is  presumed  so  to  state  from  the  known 
fact  that  the  residence  of  neither  is  within  the  distance  specified. 
K  the  party  or  his  counsel  live  within  the  100  miles,  a  notice  left  at 
his  residence  would  be  good. 

Where  the  party  entitled  to  a  notice,  lives  more  than  100  miles 
from  the  place  where  the  deposition  is  taken,  and  the  officer  so 
certifies,  it  would  be  sufficient,  although  it  might  be  proved  that  such 
party  was  within  the  distance  specified  at  the  time,  if  the  fact  were 
unknown  to  the  officer  and  the  person  in  whose  behalf  the  deposition 
was  taken.  The  certificate  may  be  controverted  by  parol  proof, 
especially  in  regard  to  the  facts  stated  of  which  the  magistrate  is  not 
supposed  to  have  official  knowledge.  And  if  it  were  made  to  appear 
*^hat  the  person  entitled  to  notice  did  not  live  100  miles  firom  the 
place  of  the  caption  of  the  deposition,  or  if  he  were  known  to  the 
magistrate  or  the  party  to  be  temporarily  within  that  distance,  where 
a  notice  might  be  served  on  him,  though  his  residence  might  be  more 
than  100  miles  distant,  without  a  notice,  the  proceeding  would  be 

irregular  and  the  deposition  inadmissible. 
[  *  10  ]       *  Upon  the  whole,  we  think  the  certificate  under  considera* 
tion  was  sufficient,  and  that  the  deposition,  on  the  ground 
stated,  ought  not  to  be  overruled. 


The  United  States,  Appellant,  v.  Joseph  Lawton,  Executor  of 
Charles  Lawton,  Martha  Pollard,  Hannah  Maria  Kershaw, 
Wife  of  James  E^rshaw  et  aL 

5  H.  10. 

A  Spanish  grant,  which  contained  no  description  or  calls,  except  such  as  showed  that  the 
j^rantee  wns  to  have  six  miles  square  in  a  territory  thirty  miles  by  six,  and  which  was 
aided  In*  no  li-^  A  survvY,  is  void. 


DECEMBER  TERM,    1846.  287 

United  States  v,  Ijawton.    5  H. 

Thb  case  is  stated  in  the  opinion  of  the  court.     The  cause  was 
argued  at  the  last  term  by 

Masofiy  then  (attorney-general,)  for  the  United  States. 
Yvlee^  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *26  ] 

We  are  called  on  to  ascertain  the  coirectness  of  an  opin- 
ion and  decree  pronounced  by  the  superior  court  of  East  Florida,  by 
which  there  was  confibrmed  to  certain  claimants,  through  James 
Darley,  a  tract  of  land  containing  23,040  cusres.  The  only  question 
proposed  to  be  examined  regards  a  location  of  the  land  by  the 
decree.  Darley  solicited  the  governor  of  East  Florida,  in  1817,  to 
grant  to  him,  in  absolute  property,  six  miles  square  of  land,  '<  at  the 
place  called  Dunn's  Lake,  upon  the  Biver  St.  John's ; "  and  the  grant 
was  made  as  solicited.  This  is  the  entire  description.  The  Biver 
St  John's  is  one  of  the  principal  waters  of  East  Florida,  and  a  prin- 
cipal object  in  its  geography,  and  may  therefore  be  judicially  noticed, 
as  minor  objects  have  been,  in  our  decisions  affecting  Spanish  claims 
in  the  same  section  of  country.  The  river  is  of  considerable  length, 
and  runs  through  several  lakes ;  there  is  no  place  on  the  river,  how- 
ever, known  as  Dunn's  Lake,  so  far  as  we  are  informed,  by  the  proofs 
or  otherwise ;  but  there  is  a  considerable  lake,  well  known  as 
**  Dunn's  Lake,"  lying  near  the  St  John's ;  it  is  proved  to  lie  east  of 
the  liver,  nearly  parallel  with  it,  and  about  five  miles  from  the  river  on 
an  average.  The  lake  is  about  fifteen  miles  long,  and  three  or  four 
miles  wide.  From  the  description  of  the  land  solicited,  it  is  difficult 
to  say  whether  the  petitioner  asked  to  have  it  laid  off  on  the  river  or 
on  the  lake,  but  the  purpose  for  which  the  grant  was  made  decides  the 
ambiguity  of  expression.  The  object  was  the  erection  of  machinery  for 
the  sawing  of  lumber,  and  the  advancement  of  commerce  in  the  prov- 
ince, firom  the  article  of  lumber ;  and  therefore  the  land  was  solicited 
to  be  laid  off  on  the  river,  for  the  purpose  of  establishing  machinery,  to 
be  propelled  by  water  power.  Giving  the  most  favorable  intendment 
to  the  locality  described  in  the  petition  and  grant,  still,  we  can  only  say, 
that  the  grant  was  for  land  on  the  river,  opposite  to  the  lake ;  and  by 
further  indulging  a  favorable  construction,  so  as  to  limit  the  territory 
referred  to  within  narrower  bounds,  hold  that  the  survey  should  be 
made  on  that  side  of  the  river  next  the  lake,  and  between  the  lake 
and  the  river.  This  was  obviously  the  view  taken  of  the  matter  by 
the  experienced  judge  of  the  superior  court,  and  in  which  we  concur. 
The  St  John's  Biver,  in  its  general  course  of  northeast,  makes  a 
large  bend  to  the  west,  opposite  to  the  upper  end  of  the  lake,  and 
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there  passes  through  Lake  St.  George,  and  by  its  meanders 
[  •  27  ]  lies  opposite  *to  each  end  and  one  side  of  Dunn's  Liake. 

A  copy  of  the  plat  filed  in  the  land-office,  representing  the 
township  surveys  of  that  locality,  is  in  the  record  as  evidence,  from 
which  these  facts  appear ;  and  also,  that  the  St.  John's  lies  opposite 
Dunn's  Lake,  by  its  various  bends,  for  a  distance  of  some  30  miles. 
This  is  the  base  line,  on  which  the  survey  might  front.  Then  again, 
by  the  Spanish  ordinances  existing  in  Florida  and  governing  such 
surveys,  the  front  on  the  river  could  not  exceed  one  thhd  of  the  longi- 
tudinal extension  back ;  nor  does  the  description  of  "  six  miles  square  " 
alter  the  rule  prescribed  by  the  general  law.  Sibbald's  case,  10  Pet 
313;  United  States  v.  Hanson,  16  Pet.  201.  Governed  by  these 
rules,  and  with  this  extent  of  territory  before  it,  the  superior  court 
was  called  on  to  identify  the  land  granted,  and  render  a  decree.  The 
difficulty  lay  in  finding  a  point  at  which  to  commence  the  survey ; 
from  the  face  of  the  grant  this  could  not  be  done,  and  therefore  the 
court  sought  aid  from  the  following  additional  circumstances.  In 
December,  1817,  Geo.  Clarke,  the  surveyor-general  of  the  province, 
filed  a  plat  and  certificate  of  survey  in  his  office,  purporting  to  have 
been  made  of  this  grant ;  but  no  proof  was  offered  to  show  that  any 
such  survey  had  ever  been  made  by  Clarke  on  the  ground,  and  the 
superior  court  expressed  its  apprehensions  that  the  survey  was  ficti- 
tious, as  appears  by  the  opinion  found  in  the  record;  yet,  as  it  might 
turn  out  otherwise  on  search  being  made  on  the  ground,  and  as  the 
survey  might  reasonably  conform  to  the  calls  of  the  concession, 
should  landmarks  be  found,  a  search  and  resurvey  was  ordered,  and 
one  was  made  and  returned  to  the  court  by  Grould,  corresponding  as 
near  as  might  be,  in  the  judgment  of  the  surveyor,  to  the  lines  laid 
down  on  Clarke's  plat,  at  the  upper  end  of  Dunn's  Lake.  But  no 
line-marks  were  found  that  had  been  made  by  Clarke,  and  his  plat 
and  certificate  proved  to  be  merely  fictitious ;  his  work  not  extending 
beyond  what  he  had  done  on  paper.  As  no  aid  could  be  derived 
from  this  source  to  direct  the  surveyor,  Gould,  when  in  the  field,  he 
resorted  to  another;  it  was  this.  In  the  spring  of  1818,  Darley  had 
employed  McHardy,  a  private  surveyor,  to  lay  off  the  six  miles  square 
of  land,  with  the  aid  of  Darley,  and  where  he  was  present  They 
commenced  at  the  head  of  Dunn's  Lake,  and  ran  and  marked  a  line 
about  a  mile,  and  then  disagreed  as  to  the  propriety  of  making  the 
survey  as  proposed  by  Daxley,  for  what  particular  reason  does  not 
appear.  This  was  all  that  was  ever  done  in  the  field  previous  to  the 
time  Gould  went  on  the  ground,  in  July,  1843.  Gould  took  with 
him  Pellicier,  who  assisted  McHardy  in  marking  the  line  in  1818,  for 
the  distance  of  the  mile  above  spoken  of;  and  finding  the  marks  at 
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that  point,  Gould  commenced  the  survey  on  which  the  decree  is 
founded,  and  laid  off  the  grant  in  a  square  form  of  six  miles  to  each 
side,  fronting  on  Dunn's  Lake,  and  extending  to  St  George^s  Lake, 
through  which  the  River  St.  John's  passes.  The  survey  has  no  con- 
nection with  the  St,  John's  ^River,  further  than  that  at  its 
•  southwest  corner  it  reaches,  to  the  extent  of  about  one  [  *  28  ] 
mile,  the  margin  of  Lake  St.  George. 

In  the  first  place  we  are  of  opinion,  that  the  fictitious  plat  and 
certificate  of  Clarke  can  have  no  influence  in  fixing  the  identity  of 
the  land  granted ;  nor  secondly,  can  any  consideration  be  accorded 
to  the  line-marks  made  by  McHardy  in  1818 ;  and  therefore,  we  are 
compelled  to  resort  to  the  face  of  the  concession  for  a  description  that 
will  identify  the  land   granted.      And  here   some    legal  principles 
interpose  themselves  for  our  government ;  the  first  of  which  is,  that 
the  powers  of  the  United  States  courts  are  conferred  by  acts  of  con- 
gress, and  cannot  extend  beyond  the  powers  conferred.     Previous  to 
the  passing  of  the  act  of  May  26, 1824,^  conferring  the  jurisdiction 
on  the  courts  to  adjudge  incipient  titles,  such  as  the  present  is,  the 
political  power   could   alone  finally  pass  on   them,  and  congress 
uniformly  did  so.    By  that  act,  the  courts  were  invested  with  the 
jurisdiction  that  congress  had  previously  exercised ;  but  to  an  extent 
considerably  limited.     The  governing  rules  of  adjudication,  as  pre- 
scribed, are  found  in  the  second  section  of  that  act ;  first :   <'  The 
courts  shall  have  fuU  power  and  authority  to  hear  and  determine  all 
questions  in  said  cause  relative  to  the  title  of  the  claimant.     Second, 
the  extent,  locality,  and  boundaries  of  the  said  claim,"  &c.     And  by 
the  6th  section,  on  a  decree  being,  had,  and  a  copy  thereof  being 
served  on  the  surveyor-general  of  the  district,  he  shall  survey  the  land 
decreed,  for  which  a  patent  shall  be  issued  by  the  President  to  the 
claimant.     The  '<  locality,  extent,  and  boundaries,"  the  court  must 
find,  before  it  can  make  an  effective  decree;  and  if  these  cannot  be 
found,  no  decree  can  be  made  for  any  specific  piece  or  parcel  of  land. 
The  superior  court  had  no  power  to  grant  land;  nor  had  it  any 
ptiwer  to  decree  an  equivalent  for  land  that  could  not  be  identified 
so  this  court  has  at  various  times  held ;  as  in  the  cases  of  Forbes, 
15  Pet  184,  of  Buyck,  ibid.  223,  and  in  several  other  cases. 

The  court  not  being  enabled,  in  this  instance,  to  derive  any  assist- 
ance firom  public  acts,  beyond  the  face  of  the  grant,  nor  authorized  to 
grant  an  equivalent,  has  presented  to  it  a  territory  some  30  miles 
long,  on  the  margin  of  the  River  St.  John's,  at  any  one  point  in  which 
distance  the  survey  might  be  commenced  with  equal  propriety  that 

*  4  Stats,  at  Large,  52. 
VOL.  XVI.  25 
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it  might  be  at  any  other  point ;  it  follows,  that  the  description,  when 
applied  to  the  facts,  is  too  vague  and  indefinite  for  any  survey  to  be 
made,  and  that,  therefore,  the  claimants  can  take  nothing  under  the 
concession ;  and  that  it  is  our  duty  to  order  the  decree  of  the  superior 
court  of  East  Florida  to  be  reversed,  and  the  petition  to  be  dismissed. 
We  would  remark  in  addition,  that  this  concession  in  its  leading 
features  cannot  be  distinguished  from  various  others  that  have  here- 
tofore  been  brought  before   this  court  for   adjudication,  where  no 

specific  land  was  granted,  or  intended  to  be  granted ;  but  it 
[  •  29  ]  was  left  *  to  the  petitioner  to  have  a  survey  made  of  the 

land  in  the  district  referred  to  by  the  concession,  by  the 
surveyor-general  of  the  province,  in  due  form  on  the  ground,  and  to 
cause  the  plat  and  certificate  of  such  survey  to  be  recorded,  by  the 
surveyor-general,  by  which  additional  public  act  the  land  granted 
was  served  from  the  king's  domain,  but  remained  part  of  it  until  the 
survey  was  made  and  recorded.     Until  this  was  done,  the  warrant 
was  a  floating  warrant  of  survey,  not  recognized  by  the  government 
of  Spain  before  the  cession,  nor  by  this  government  since,  as  con- 
ferring an  individual  title  to  any  specific  parcel  of  land  on  the  peti- 
tioner ;  so  this  court  in  effect  held  in  the  case  of  Wiggins,  14  Pet. 
351.     From  the  time  that  such  claims  first  came  before  this  court, 
they  have  not  been  deemed  as  coming  within  the  cognizance  of  the 
courts  of  Florida,  because  the  8th  article  of  the  treaty  of  1819,^  did 
not  embrace  them  ;  it  only  provided :  "  That  grants  of  land  made  by 
his  Catholic  majesty,  or  by  his  lawful  authorities,  should  be  ratified 
and  confirmed  to  the  persons  in  possession  of  them,  to  the  same 
extent  that  the  same  grants  would  be  valid  if  the  territories  had 
remained  under  the  dominion  of  his  Catholic  majesty."      Actual 
manual  possession  has  never  been  required  to  give  title,  but  such 
identity  must  be  established  as  to  enable  the  courts  to  ascertain  w^ith 
reasonable  certainty  where  the  land  lies ;  as  was  held  in  Hanson's 
case,  16  Pet.  196,  and  others.     And  this  may  be  shown  either  from 
the  face  of  the  grant,  or  by  a  legal  survey  made  by  the  surveyor- 
general  in  conformity  to  the  grant,  during  the  time  he  had  power  to 
make  such  surveys. 

The  United  States,  Plaintiffs  in  Error,  v.  Gordon  D.  Boyd  and 

others.  Defendants. 

5H  29. 

If  a  receiver  can  purchase  the  public  lands,  the  monej  mast  be  paid  over  by  him,  and  de- 
posited as  the  money  of  the  ^yemment,  as  if  paid  to  him  by  third  persons  ;  and  where  h« 


1  8  Stata.  at  Large,  252. 
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makes  snch  purchases  before  giving  a  bond,  his  sureties,  on  a  bond  afterwards  given,  are 

not  liable  for  his  failure  ever  to  have  had  that  money  in  his  character  as  receiver. 
The  accounts  rendered  to  the  government  by  an  officer,  do  not  conclude  his  sureties ;  they 

may  show  he  has  charged  himself  with  moneys  he  never  received. 
A  fraud  which  could  have  no  effect  on  the  rights  or  duties  of  obligors  in  a  bond,  does  not 

avoid  it. 
Though  judgment  has  been  rendered  on  a  demurrer,  withdrawing  it,  and  going  to  issue^ 

waives  it. 
The  United  States  are  not  liable  for  costs. 

Error  to  the  circuit  court  of  the  United  States  for  the  [  •  30  | 
soathern  district  of  Mississippi.     It  was  formeriy  before  the 
coort,  and  is  reported  in  15  Pet.  187. 

The  following  statement  of  the  case  was  made  out  by  Mr.  Justice 
Nelson,  and  prefixed  to  the  opinion  of  the  court. 

The  piaintifis  brought  an  action  of  debt  against  the  defendants  in 
the  court  below,  upon  a  receiver's  bond,  in  the  district  of  Mississippi, 
for  defalcation  in  office,  and  in  which  the  latter  obtained  the  verdict. 

The  declaration  was  in  the  usual  form  for  the  penalty,  to  which 
several  of  the  defendants,  after  craving  oyer,  pleaded  performance. 
The  bond  bore  date  the  15th  June,  1837,  in  the  penalty  of  $200,000, 
and  after  reciting  that  Boyd  had  been  appointed  receiver  for  the 
term  of  four  years  from  the  27th  December,  1836,  the  condition  was, 
that  he  should  faithfully  execute  and  discharge  the  duties  of  the  office. 

The  piaintifis  in  their  replication  assigned  for  breach,  that  after 
the  27th  December,  1836,  and  while  he  was  receiver,  and  as  such, 
the  said  Boyd  received  divers  large  sums  of  the  public  moneys, 
amounting  to  the  sum  of  $59,622.60,  and  which  he  had  failed  and 
neglected  to  pay  over  to  the  government. 

To  this  replication  the  defendants  demurred,  and  therefore  the 
plaintiflfs  put  in  an  amended  replication ;  and  in  which  a  second 
breach  was  assigned,  alleging  that  the  said  Boyd,  after  27th  Decem- 
ber, 1836,  and  on  divers  days  and  times  between  that  day  and  the 
30th  day  of  December,  1837,  whUe  he  was  receiver  of  the  public 
moneys,  and  as  such,  received  divers  large  sums  of  the  public  moneys, 
ftmoonting  in  the  whole  to  the  sum  of  $59,622.60 ;  and  fur- 
ther, *  that  this  sum  remained  in  the  hands  of  the  said  Boyd,  [  *  31  | 
as  such  receiver,  on  the  30th  September,  1837,  and  that  he 
then  and  there  wholly  failed  and  neglected  to  pay  over  the  same. 

To  this  amended  replication  the  defendants  demurred,  and  assigned 
for  causes — 

!•  That  the  breaches  set  forth  did  not  state  the  time  when  the 
said  Boyd,  as  such  receiver,  received  the  moneys  mentioned  therein  ; 
Dor  u^hether  the  said  sum  was  received  before  or  after  the  day  of  the 
date  of  the  bond. 
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2.  That  the  said  breaches  did  not  state  that  the  said  Boyd  failed 
or  neglected  to  pay  over  the  money  received  by  him  as  such  receiver, 
at  any  time  after  the  date  of  the  bond. 

The  plaintiffs  joined  a  demurrer;  and  the  court  below  gave  judg- 
knent  for  the  defendants.  The  cause  came  up  to  this  court  on  a 
writ  of  error,  upon  which  the  judgment  was  reversed,  and  the  case 
remanded  for  further  proceedings. 

When  the  cause  came  back  to  the  court  below,  Boyd,  after  craving 
oyer,  pleaded  separately  performance,  and  to  the  replication  assigning 
breaches  he  rejoined,  setting  forth  a  former  recovery  in  assumpsit  in 
bar  of  the  action  against  him, — to  which  the  plaintiffs  answered,  nul 
tiel  record.  This  issue  being  found  for  the  defendant,  he  was  dis- 
charged without  day. 

The  other  defendants  then  put  in  a  rejoinder  to  the  amended  re- 
plication of  the  plaintiffs,  and  alleged  that  the  said  Boyd  did  not,  as 
receiver,  receive  any  public  moneys  at  the  time  of  the  execution  of 
said  bond,  or  at  any  time  thereafter,  and  before  the  commencement 
of  the  suit ;  and  that  no  public  moneys  of  the  United  States  for  the 
payment  of  which  the  defendants  were  chargeable  by  virtue  of  their 
bond  remained  in  the  hands  of  the  said  Boyd,  as  such  receiver,  at 
the  time  of  the  execution  of  the  bond,  or  at  any  time  thereafter,  and 
before  the  commencement  of  the  suit,  which  the  said  Boyd  had 
failed  or'neglected  to  pay  over  to  the  government. 

To  this  rejoinder  the  plaintiffs  demurred,  and  the  defendants  joined 
in  the  demurrer.  The  court  below  gave  judgment  for  the  plaintiff, 
but  allowed  the  defendants  to  amend,  which  was  done  accordingly  ; 
and  in  the  amended  rejoinder  they  aver,  that  no  public  moneys  of 
the  United  States  came  to  the  hands  of  the  said  Boyd,  as  such 
receiver,  after  the  execution  of  the  said  bond,  nor  were  there  any 
such  public  moneys  for  the  payment  of  which  the  defendants  were 
chargeable  by  virtue  of  the  said  bond,  received  by  him  prior  to  the 
execution  of  the  same,  remaining  in  the  hands  of  said  receiver  in  his 
official  capacity  at  the  time  of  the  execution  of  said  bond,  or  at  any 
time  thereafter,  which  had  not  been  paid  or  accounted  for  according 
to  law,  before  the  commencement  of  the  suit,  upon  which  issue  was 
taken. 

On  the  trial,  the  plaintiffs  gave  in  evidence  two  treasury  transcripts, 

one  dated  Feb.  27, 1838,  adjusting  a  balance  against  Boyd, 

[  •  32  ]  as  •receiver,  of  $59,622.60,  due  to  the  government  on  the 

30th  September,  1837,  the  other  dated  September  17, 1838, 

adjusting  a  like  balance  against  him  of  that  date. 

The  plaintiffs  also  gave  in  evidence  the  returns  of  Boyd,  as  such 
receiver,  to  the  treasury  department,  containing  the  account  current 
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as  kept  by  him  with  the  government,  covering  a  period  from  Decem- 
ber 31,  1836,  to  September  25,  1837 ;  and  which  agreed  substantially 
with  the  balance  due,  as  shown  by  the  treasury  transcripts.  They 
were  made  monthly  to  the  department. 

Upon  this  the  plaintiffs  rested. 

The  defendants  then  proved,  that  no  lands  had  been  entered  or 
sold  at  the  office  of  the  registers,  at  Cplumbus,  or  receiver's  certifi- 
cates issued  by  the  receiver  (Boyd),  after  the  29th  of  May,  1837. 
The  last  tract  of  land  sold  was  entered  on  that  day.  This  was 
proved  by  the  register  and  confirmed  by  the  records  on  file  in  the 
land-office. 

It  was  further  proved,  that  while  the  sales  of  the  public  lands  were 
going  on  at  Ck>lumbus,  and  in  the  month  of  January  or  February, 
1837,  Boyd  permitted  one  Pearle  to  enter  lands  to  the  amount  of 
some  $12,000  or  $15,000,  without  paying  any  money  for  the  same, 
taking  only  his  checks  upon  the  Planters'  Bank  in  the  vicinity, 
which  were  uniformly  dishonored  as  soon  as  presented  for  payment. 

It  further  appeared,  that  Boyd  himself,  while  such  receiver,  and 
before  the  execution  of  the  bond  in  question,  made  entries  in  his  own 
name,  and  in  the  name  of  others  for  his  benefit,  of  a  large  quantity 
of  the  public  lands  at  the  register's  office,  and  gave  the  usual  cer- 
tificates for  that  purpose,  without  paying  for  the  same,  except  by 
simply  charging  himself  in  his  accounts  with  the  receipt  of  so  much 
money. 

In  the  course  of  the  trial,  evidence  was  given  that  a  person  by  the 
name  of  Garesche  appeared  at  Columbus,  in  May,  1837,  claiming  to 
be  an  agent  firom  the  land-office  department,  authorized  to  examine  the 
books  and  accounts  of  certain  land-offices,  of  which  that  at  Columbus 
was  one ;  he  produced  a  letter  from  the  department  of  his  appoint- 
ment, which  was  recognized  as  genuine,  and  thereupon  the  offices 
of  the  register  and  receiver  were  examined.  The  defalcation  of  Boyd 
was  discovered  by  the  agent,  who  communicated  it  to  the  register, 
but  enjoined  secrecy. 

The  counsel  for  the  plaintiffs  objected  to  the  competency  of  the 
evidence  offered  to  prove  the  agency  of  Garesche,  but  the  objection 
was  overruled,  and  the  decision  of  the  court  excepted  to. 

The  defendants  then  offered  Boyd,  the  receiver,  as  a  witness,  and 
with  a  view  to  remove  all  objections,  on  the  ground  of  interest, 
releases  were  executed  from  them  to  him,  discharging  him  from  aU 
liability  in  case  a  judgment  should  be  rendered  against  them.  They 
also  produced  a  certificate  of  the  clerk,  stating  that  an  amount  of 
money  had  been  deposited  in  court  by  Cocke,  one  of  the 
*  defendants,  to  cover  all  costs,  and  also  a  release  by  the  [  *33  ] 

25* 
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said  Cocke  to  the  other  defendants,  discharging  them  from  contri* 
button. 

The  witness  was  still  objected  to,  but  admitted ;  to  which  decision 
the  counsel  for  the  plaintiffs  excepted. 

In  the  course  of  the  examination  of  this  witness,  an  objection  was 
taken  to  his  testimony  going  to  prove  that  he  had  no  moneys  in  his 
hands  belonging  to  the  United  States  at  the  date  of  the  bond,  on  the 
ground,  it  would  be  in  contradiction  of  the  statements  contained  in 
his  official  returns  to  the  treasury  department.  The  objection  was 
overruled  and  the  testimony  admitted ;  to  which  decision  the  counsel 
excepted. 

The  witness  testified  that  he  had  no  money  in  his  hands,  as  re- 
ceiver, or  otherwise,  in  court  for  the  United  States,  at  the  date  of  the 
bond ;  and  that  he  had  so  informed  Qaresche,  the  agent,  before  the 
execution  of  the  same  ;  and  that,  after  the  execution,  he  had  paid  over 
all  moneys  which  he  had  received. 

The  testimony  here  closed,  and  the  counsel  for  the  plaintiffs  prayed 
the  court  to  instruct  the  jury  — 

1.  That  the  official  returns  of  the  receiver  to  the  treasury  depart- 
ment, were  conclusive  against  the  sureties. 

2.  That  there  was  no  sufficient  legal  evidence  before  the  jury  of 
the  agency  of  Garesche. 

3.  That  fraud  could  not  be  imputed  to  the  United  States. 

And  the  counsel  for  the  defendants  prayed  the  court  to  instruct 
the  jury  — 

1.  That  if  the  jury  found  that  the  balance  claimed  by  the  United 
States  from  Boyd  arose  from  his  returns,  as  receiver,  of  entries  of 
public  lands,  made  by  him  and  others,  prior  to  the  execution  of  the 
bond,  and  that  no  money  had  been  paid  for  the  same  on  such  entries 
before  or  after  the  execution  of  said  bond,  and  that  the  entries  had 
been  made  unlawfully  without  payment,  then  the  sureties  were  not 
liable. 

2.  That  the  facts  stated  in  the  transcripts  of  the  returns  made  by 
Boyd,  of  moneys  on  hand,  were  not  conclusive  against  the  defend- 
ants, but  might  be  explained,  contradicted,  or  disproved  by  the  evi- 
dence. 

3.  That  if  the  jury  believed  that  the  balance  claimed  by  the  United 
States  arose  out  of  moneys  received  by  Boyd  before  the  execution 
of  the  bond,  and  that  the  same  was  not  held  by  him,  as  receiver,  in 
trust  for  the  government,  at  or  after  the  execution  of  the  bond,  but 
had  been  used,  wasted,  or  converted  by  him  to  his  own  use,  prior  to 
said  execution,  then  the  sureties  were  not  liable.  < 

The  court  charged  the  jury  that  the  evidence,  on  the  part  of  the 
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plaintiffs,  made  out  a  primd  fade  case ;  but  that  if  they  believed, 
firom  the  whole  evidence,  that  the  defalcation  of  Boyd  arose  from  the 
entry  of  lands  in  his  own  name,  and  in  the  name  of  others 
without  payment  *  of  money  for  the  same,  and  previous  to  [  *  34  ] 
the  15th  day  of  June,  1837,  the  date  of  the  bond,  the  sure- 
ties were  not  responsible. 

The  court  further  charged  the  jury,  that  if  they  believed,  from  the 
evidence,  that  a  fraudulent  design  existed,  on  the  part  of  Boyd  and 
Garesche,  to  conceal  the  fact  of  Boyd's  defalcation  from  the  sureties 
until  they  should  execute  the  bond  ;  and  that  such  design  was  com* 
municated  to  the  secretary  of  the  treasury,  and  his  answer  received 
before  the  actual  execution  of  the  bond,  that  then  the  bond  would  be 
fraudulent  and  void,  and  the  sureties  not  liable. 

To  the  instructions  as  given,  and  also  to  the  refusal  of  the  court 
to  give  the  constructions  as  prayed  for,  the  counsel  for  plaintiffs  ex- 
cepted.    The  jury  found  a  verdict  for  the  defendants. 

Mason,  for  the  United  States.^ 
Cocke  and  Henderson^  contra. 

•  Nelson,  J.,  after  reading  the  statement  in  the  com-   [  •  48  J 
mencement  of  this  report,  proceeded  to  deliver  the  opinion 
of  the  court 

When  this  cause  was  formerly  before  the  court,  involving  a  ques- 
ii^n  arising  out  of  the  pleadings,  it  was  held  that  the  condition  of 
the  bond  was  prospective,  and  subjected  the  sureties  to  liability  only 
in  case  of  default  or  official  misconduct  of  the  principal,  occurring 
after  the  execution  of  the  instrument ;  and  that,  if  intended  to  cover 
past  dereliction  of  duty,  it  should  have  been  made  retrospective  in 
its  language  ;  that  the  sureties  had  not  undertaken  for  past  miscon- 
duct    15  Pet.  187. 

The  case  is  now  before  us,  after  a  trial  on  the  merits,  and  the 
question  is,  whether  or  not  any  breach  of  duty  has  been  established, 
which  entitled  the  government  to  recover  the  amount  in  question,  or 
any  part  of  it,  against  the  sureties  within  the  condition  of  the  bond 
as  already  expounded. 

Since  the  verdict  rendered  under  the  instruction  given  by  the  court 
below,  we  must  assume  that  the  whole  amount  of  the  $59,622.60,  of 
which  the  receiver  is  in  default  to  the  government,  accrued  against 
him  in  consequence  of  the  entry  of  public  lands  in  his  own  name, 


^  This  cause  if^  argued  at  the  preceding  term,  when  Mr.  Mason  was  attorney- 
generaL 
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and  in  the  name  of  others,  without  the  payment  of  any  money  in 
respect  to  the  tracts  entered  in  his  own  name;  and  without  exacting 
payment  of  others,  in  respect  to  the  tracts  entered  in  their  names  ; 
and  all  happening  before  the  15th  June,  1837,  the  date  of  the  bond. 
So  the  jury  have  found. 

The  fraud,  thus  developed,  was  accomplished  at  the  time  by  means 
of  false  certificates  of  the  receipt  of  the  purchase-money  by  the  re- 
ceiver, which  were  given  by  him  in  the  usual  way,  as  the  entries  for 
the  several  tracts  of  land  were  made  at  the  register's  office,  and  also 
by  entering  and  keeping  the  accounts  with  the  government  the  same 
as  if  the  money  had  been  actually  paid  as.  fast  as  the  lots  were  en- 
tered. The  monthly  or  quarterly  returns  to  the  proper  department 
would  thus  appear  unexceptionable,  and  the  fraud  concealed  until 
payment  of  the  balances  should  be  called  for  by  the  government. 

According  to  the  finding  of  the  jury,  therefore,  the  whole  of  the 
money,  of  which  the  receiver  is. claimed  to  be,  and  no  doubt  is,  in 
default,  and  for  which  the  sureties  are  and  ought  to  be  made  respon- 
sible, were  not  only  not  in  his  hands  or  custody  at  the  time  of  the 
execution  of  the  bond,  but,  in  point  of  fact,  never  had  been  in  his 
hands  at  any  time  before  or  since.  No  part  of  it  was  ever  received 
by  anybody.  The  whole  of  the  account  charged  was 
[  •  49  ]  *made  up  by  means  of  fabricated  certificates  of  the 
receiver,  and  false  entries  in  his  returns  to  the  govern- 
ment. 

The  act  of  congress  of  the  24th  of  April,  1820,  §  2,  3  Statutes  fit 
Large,  566,  provides :  "  That  credit  shall  not  be  allowed  for  the  pur- 
chase money  on  the  sale  of  any  of  the  public  lands  which  shall  be 
sold  after  the  first  day  of  July  next ;  but  every  purchaser  of  land 
sold  at  public  sale  thereafter  shall,  on  the  day  of  the  purchase,  make 
complete  payment  therefor ;  and  the  purchaser  at  private  sale  shall 
produce  to  the  register  of  the  land-office  a  receipt  from  the  treasurer 
of  the  United  States,  or  from  the  receiver  of  public  moneys  of  the 
district,  for  the  amount  of  the  purchase-money  on  any  tract,  before 
he  shall  enter  the  same  at  the  land-office." 

The  acts  of  the  receiver,  out  of  which  the  defalcation  in  question 
arose,  were  in  direct  violation  of  this  provision  of  law,  and  consti- 
tuted a  breach  of  official  duty,  which  made  him  liable  at  once  as  a 
defaulter  to  the  government,  and  would  have  subjected  his  sureties 
upon  the  official  bond,  if  one  had  been  given,  covering  this  period. 
It  was  doubtless  by  some  accident  that  the  bond  was  omitted,  as  it 
will  be  seen  by  reference  to  the  acts  of  congress,  2d  March,  1833, 
§  5,  4  Statutes  at  Large,  653,  and  3d  of  March,  1803,  §  4,  and  10th 
of  May,  1800,  §  6,  2  Statutes  at  Large,  230,  75,  that  a  bond  with 
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sufficient  sureties  should  have  been  given  by  the  receiver,  before  he 
entered  upon  the  duties  of  his  office. 

It  is  clear,  therefore,  that  the  defalcation  had  accrued,  and  Boyd 
had  become  a  defaulter  and  debtor  to  the  government,  before  the 
present  sureties  had  undertaken  for  his  fidelity  in  office,  unless  we 
construe  their  obligation  to  be  retrospective,  and  to  cover  past,  as 
well  as  future  misconduct,  which  has  already  been  otherwise  deter 
mined. 

Whether  a  receiver  can  purchase  the  public  lands  within  his  dis- 
trict in  his  own  name,  or  in  the  name  of  others  for  his  benefit,  while 
in  office,  consistent  with  law  and  the  proper  discharge  of  his  official 
duties,  it  is  not  now  necessary  to  express  an  opinion. 

The  register  is  expressly  prohibited,  act  of  congress,  10th  May, 
1800,  §  10,  2  Statutes  at  Large,  77,  and  it  would  have  been  as  well 
if  the  prohibition  had  included  the  receiver. 

One  thing,  however,  is  clear,  aud  which  is  sufficient  for  the  pur- 
pose of  this  decision,  the  act  of  congress,  forbidding  the  sale  of  the 
public  lands  on  credit,  makes  no  exception  in  favor  of  any  officers. 
He  must  purchase,  if  he  purchases  at  all,  upon  the  terms  prescribed. 
If  this  is  impracticable,  it  only  proves  that  the  duty  of  the  receiver 
is  inconsistent  and  incompatible  with  the  duty  of  the  purchaser, 
which  might  amount  to  a  virtual  prohibition.  But,  if  otherwise,  and 
the  receiver  allowed  to  purchase,  the  money  must  be  paid  over,  as  in 
the  case  of  other  purchasers,  and  deposited  at  the  time  of  the  pur- 
chase with  the  other  moneys  received  and  held  by  him  in  trust  for 
the  government.  The  public  moneys  in  his  hands  constitute 
•  a  fund,  which  it  is  his  duty  to  keep,  and  which  the  law  [  *  50  ] 
presumes  is  kept,  distinct  and  separate  firom  his  own  private 
affairs.  It  is  only  upon  this  view  that  he  can  be  allowed  to  purchase 
the  public  lands  at  aU,  consistently  with  the  provisions  of  the  act  of 
congress. 

It  has  been  contended,  that  the  returns  of  the  receiver  to  the 
treasury  department  after  the  execution  of  the  bond,  which  admit 
the  money  to  be  then  in  his  hands  to  the  amount  claimed,  should  be 
conclusive  upon  the  sureties.  We  do  not  think  so.  The  accounts 
rendered  to  the  department  of  money  received,  properly  authenti- 
cated, are  evidence,  in  the  first  instance,  of  the  indebtedness  of  the 
officer  against  the  sureties ;  but  subject  to  explanation  and  contra- 
diction. They  are  responsible  for  all  the  public  moneys  which  were 
in  his  hands  at  the  date  of  the  bond,  or  that  may  have  come  into 
them  afterwards,  and  not  properly  accounted  for ;  but  not  for  mon- 
eys which  the  officer  may  choose  falsely  to  admit  in  his  hands,  in 
his  accounts  with  the  government. 
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The  sureties  cannot  be  concluded  by  a  fabricated  account  of  their 
principal  with  his  creditors ;  they  may  always  inquire  into  the  reality 
and  truth  of  the  transactions  existing  between  them.  The  principle 
has  been  asserted  and  applied  by  this  court  in  several  cases. 

K  the  case  had  stood  upon  the  first  instruction  of  the  court  below, 
and  to  which  we  have  already  adverted,  there  would  be  no  difficulty 
in  affirming  the  judgment.  But  the  second  instruction  was  erro- 
neous. 

The  court  charged,  that  if  the  jury  believed,  from  the  evidence, 
that  fraudulent  design  existed,  on  the  part  of  Boyd  and  Garesche,  to 
conceal  the  fact  of  the  former's  defalcation  from  the  sureties  until 
they  had  executed  the  bond,  and  that  such  design  was  communicated 
to  the  secretary  of  the  treasury,  and  his  answer  received  before  the 
execution,  in  that  case  the  bond  would  be  fraudulent  and  void,  and 
the  sureties  not  liable. 

Now,  in  the  first  place,  there  is  no  evidence  in  the  cstse,  laying  a 
foundation  for  the  charge  of  fraud  in  the  execution  of  the  bond,  in 
the  view  taken  by  the  court  as  matter  of  fact,  and  therefore  the  in- 
struction was  improperly  given.  And,  in  the  second  place,  if  there 
had  been,  inasmuch  as  the  condition  of  the  bond  is  prospective,  any 
fraud  in  respect  to  past  transactions  not  within  the  condition,  which 
is  the  only  fraud  pretended,  could  not,  upon  any  principles,  have  the 
eiFect  of  rendering  the  instrument  nuU  and  void  in  its  prospective 
operation.  We  may  add,  also,  that,  so  far  as  the  agency  of  Garesche 
was  material  in  making  out  the  allegation  of  fraud  for  the  purpose 
of  defeating  the  action,  the  proof  was  altogether  incompetent.  His 
acts  and  declarations  for  the  purpose  were  admitted  without  pre- 
vious evidence  of  his  appointment  as  agent ;  and  also  secondary 
proof  of  the  contents  of  a  pretended  letter  of  appointment,  without 

first  accounting  for  the  non-production  of  the  original. 
[  *  51  ]       *  Before  a  party  can  be  made  responsible  for  the  acts 
and  declarations  of  another,  there  must  be  legal  evidence 
of  his  authority  to  act  in  the  matter.    . 

The  counsel  for  the  defendants  ask  the  court  to  revise  the  judg- 
ment of  the  court  below,  rendered  upon  the  demurrer  to  the  rejoin- 
ders of  the  defendants  to  the  plaintiffs'  amended  replication,  over- 
ruling the  demurrer,  insisting  that  the  rejoinder  was  good,  and  that 
judgment  should  have  been  rendered  for  the  defendants. 

The  answer  to  this  is,  that  the  withdrawal  of  the  demurrer,  and 
going  to  issue  upon  the  pleading,  operated  as  a  waiver  of  the  judgment. 

If  the  defendants  had  intended  to  have  a  review  of  that  judgment 
on  a  writ  of  error,  they  should  have  refused  to  amend  the  pleadingSi 
and  have  permitted  the  judgment  on  the  demurrer  to  stand. 
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Another  ground  upon  which  the  judgment  must  be  reversed  is, 
that  a  judgment  for  costs  was  rendered  against  the  plaintifis.  The 
United  States  are  not  liable  for  costs. 

Some  other  points  were  made  in  the  course  of  the  trial,  but  it  ii 
unimportant  to  notice  them. 

Judgment  of  the  court  tielow  reversed,  with  a  venire  de  novo. 

IIH.  22;  7  Wal.82. 


Jambs  Pepper,  Sarah  H.  Evans,  George  MgCullouoh,  and  Louisa 
McCuLLouGH,  Plaintififs  in  Error,  v,  Hugh  W.  Dunlap,  Curatori 
Ace,  and  his  Wife. 

5  H.  51. 

A  decree  of  a  coart  of  appeals  in  favor  of  a  complainant,  bat  remanding  the  case  to  an  in- 
ferior court  for  further  proceedings,  is  not  final,  and  no  writ  of  error  lies  to  this  court. 

*  Oritlenden  moved  to  dismiss.  [  *  ^^  1 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  writ  of  error  to  the  supreme  court  of 
the  State  of  Louisiana ;  and  a  motion  is  made  to  dismiss  it  for  want 
of  jurisdiction  in  this  court. 

It  is  unnecessary  to  state,  at  length,  the  proceedings  in  the  state 
courts,  because  it  is  evident  that  the  decree  of  the  supreme  court  of 
the  State  was  not  a  final  one.  And  as  the  case  must  be  dismissed 
on  that  ground,  the  other  objections  to  the  jurisdiction  of  this  court 
which  were  taken  in  the  argument,  need  not  be  examined. 

It  appears  from  the  record,  that  the  defendants  in  error  obtained 
a  decree  in  the  district  court  of  Louisiana  for  the  ninth  judicial  dis- 
trict, for  a  perpetual  injunction,  staying  all  further  proceedings  upon 
an  order  of  seizure  and  sale  of  certain  lands  and  other  property  men- 
tioned in  the  proceedings,  which  before  that  time  had  been  issued  by 
the  said  district  court  upon  the  petition  of  the  present  plaintiffs  in 
error.  From  this  decree  an  appeal  was  taken  to  the  supreme  court 
of  the  State ;  and  at  the  hearing  in  that  court  it  was  decided  that 
the  present  defendants  in  error,  in  whose  favor  the  injunction  had 
been  granted,  were  entitled  to  relief  for  a  large  portion  of  their  claim. 
The  decree  specifies  sundry  items  which  ought  to  be  deducted  from 
the  claim  of  the  plaintiffs  in  error,  amounting  to  a  very  large  sum ; 
but  states  that  the  evidence  before  the  court  did  not  enable  it  to  de- 
cide finally  upon  the  rights  of  the  parties,  and  especially  upon  the 
amount  which  the  defendants  in  error  were  bound  in  equity  to  re- 
fund to  the  plaintiffs.  And  the  court,  therefore,  decreed  that  the 
judgment  of  the  district  court,  granting  a  perpetual  inj  unction,  should 
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be  avoided  and  reversed ;  and  remanded  the  case  to  the  district  court 
for  further  proceedings  in  conformity  to  the  opinion  expressed  in  this 
decree. 

This  is  the  decree  brought  here  by  the  writ  of  error.    It  is  evidently 
not  a  final  one,  and  the  writ  of  error  must  therefore  be  dismissed. 


Morgan  McAfee,  Plaintiff  in  Error,  v,  Th6mas  C.  Doremus,  James 
SuYDAM,  Cornelius  R.  Suydam,  and  John  Nixon. 

5  H.  53. 

The  law  of  Louisiana  requires  a  notary  who  protests  a  bill  to  make  a  record  thereof  in  a 
book  kept  for  the  purpose;  this  is  the  original ;  and  as  the  book  cannot  be  requiFcd  to  be 
annexed  to  a  deposition,  a  copy  of  that  record  so  annexed  may  be  read  in  evidence. 

An  action  having  been  brought  against  the  drawers  and  indoreer  of  a  bill  jointly,  under  a 
law  of  Mississippi  adopted  by  a  rule  of  the  district  court  of  the  United  States.  Ueld, 
that  the  court  could  grant  leave  to  enter  a  nol,  pros,  against  the  drawers,  the  indorser  hav- 
mg  pleaded  severally. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court,  save  that 
the  bill  declared  on  was  as  follows. 

$4,000.  Locopolis,  Mi «. ,  Dec.  8,  1 839. 

Ninety  days  after  date  of  this  my  first  of  exchange,  (second  of 
same  tenor  and  date  unpaid,)  pay  to  the  order  of  Morgan  McAfee, 
$4,000,  value  received,  and  charge  the  same  to  account  of  your  obd*t 
servants.  Clymer,  Polk,  and  Co. 

Messrs.  Keys  and  Roberts,  New  Orleans. 

Chalmers  and  Coxe^  for  the  plaintiff. 
Stanton  and  Z.  Collins  Lee,  contra. 

[  •  62  ]         M'Lban,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  this  court  by  a  writ  of  error 
to  the  district  court  of  the  northern  district  of  Mississippi. 

The  suit  was  commenced  on  a  bill  of  exchange  against  Isaac 
Clymer,  Benjamin  C.  Polk,  William  C.  Ivins,  and  Hiram  Clymer, 
late  merchants  and  partners  in  trade,  under  the  firm  and  style  of 
Clymer,  Polk,  and  Co.,  makers,  and  Morgan  McAfee,  indorser.  The 
process  was  served  on  Polk  and  McAfee.  The  latter  pleaded  the 
general  issue,  and  an  alias  summons  was  issued  against  the  defend- 
ants not  served.  This  writ  was  served  on  Isaac  Clymer  and  Wil- 
liam C.  Ivins ;  and  at  the  succeeding  June  terra,  the  plaintiffs,  by 
leave  of  the  court,  discontinued  the  suit  against  Clymer,  Polk,  and 
Co.,  leaving  McAfee,  the  indorser,  the  only  defendant. 

On  the  trial,  the  plaintiffs  offered  the  deposition  of  H.  B.  Cenaa 
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a  notary  public  at  New  Orleans,  to  prove  a  copy  of  the  protest, 
which  was  objected  to  by  the  defendant ;  but  the  court  admitted  the 
evidence,  and  this  constitutes  the  first  exception. 

By  the  Louisiana  acts  of  1821  and  1827,  the  notary  is  required  to 
record,  in  a  book  kept  for  that  purpose,  all  protests  of  bills  made  by 
him  and  the  notices  given  to  the  drawers  or  indorsers ;  a  certified 
copy  of  which  record  is  made  evidence. 

*  Under  these  statutes  it  is  held,  in  Louisiana,  that  <'  a  [  ^  63  ] 
certified  copy  of  a  protest  is  sufficient  without  pioducing 
the  original."     Whittemore  v.  Leake,  14  Louis.  394. 

It  is  admitted,  that,  in  respect  to  foreign  bills  of  exchange,  the 
notarial  certificate  of  protest  is  of  itself  sufficient  proof  of  the  dishonor 
of  a  bill,  without  any  auxiliary  evidence.  Townsley  v.  Sumrall, 
2  Pet  l'J'9.  But  the  rule  is  difierent,  under  the  principles  of  the 
common  law,  in  regard  to  inland  bills. 

The  protest  offered  is  certified,  under  the  seal  of  the  notary,  "to 
be  a  true  copy  of  the  original  protest,  draft,  and  memorandum  of  the 
manner  in  which  the  notices  were  served  on  file  and  of  record  in  his 
office."  But  the  deposition  of  Cenas,  the  notary,  was  relied  on  as 
proving  the  protest  and  notice.  The  exception  taken  was  not  to  the 
deposition,  but  to  the  copy  of  the  protest. 

It  is  insisted  that  the  deposition  does  not  identify  the  protest,  and 
if  it  does,  that  it  is  not  competent  to  prove  the  copy  without  ac- 
counting for  the  non-production  of  the  original 

In  regard  to  the  latter  objection,  it  appears  from  the  statutes  above 
cited,  that  the  notary  records  the  protest  and  the  manner  in  which 
notice  was  given,  and  this  record  is,  in  fact,  the  original  It  is  pre- 
sumed that  nothing  more  than  a  short  memorandum  of  the  demand 
and  notice  is  taken,  from  which  the  record  is  made  in  due  form ;  so 
that  there  is,  strictly,  no  original  except  that  which  is  of  record. 
And  a  copy  of  this  is  made  evidence  by  the  statute.  Now  this  suf- 
ficiently accounts  for  the  non-production  of  the  original ;  and  a  sworn 
or  a  certified  copy  is  the  only  evidence  of  the  protest  which  can  be 
produced. 

And  we  think  that  the  copy  of  the  protest  was  properly  considered 
as  a  part  of  the  deposition.  It  was  offered  in  connection  with  it, 
and  is  referred  to  as  ^'  Document  A,"  as  no  other  meaning  can  be 
given  to  that  reference.  The  commissioner  who  took  the  deposition, 
states,. the  copy  was  sworn  to  before  him,  and  the  exception  was  to 
the  "  copy,"  and  not  that  it  was  no  part  of  the  deposition.  And  the 
original  being  a  matter  of  record,  and  of  course  not  within  the  power 
of  the  plaintifis  in  the  circuit  court,  a  sworn  copy  was  admissible  as 
evidence. 

VOL.  XVI.  26 
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After  the  verdict  was  rendered  against  McAfee,  the  indorser,  a 
motion  was  made  in  arrest  of  judgment  on  the  ground  that  it  ap- 
peared from  the  return  of  the  marshal,  the  process  had  been  duly 
served  on  three  of  the  partners  of  the  firm  of  Clymer,  Polk,  and  CJo,, 
who  were  the  drawers  of  the  bill,  and  that  the  suit  had  been  discon- 
tinued as  to  them ;  which  motion  the  court  overruled,  and  to  which 
the  defendant  excepted. 

It  appears  that  the  district  judge,  by  a  rule  of  court,  adopted  nine 
of  the  first  sections  of  'the  statute  of  Mississippi,  entitled :  "  An  act 
to  amend  the  laws  respecting  suits  to  be  brought  against  indorsers 
of  promissory  notes,"  &c.,  approved  13th  May,  1837,  which 
[  *  64  J  required  *  suit  to  be  brought  against  the  drawers  and  in- 
dorsers of  a  bill  of  exchange  jointly.  Under  this  statute  the 
suit  was  brought  against  the  drawers  and  also  the  indorser  of  the  bilL 

This  statute,  as  adopted  by  the  district  judge,  was  brought  before 
this  court  in  the  case  of  Keary  and  others  v.  The  Farmers,  and  Mer- 
chants' Bank  of  Memphis,  16  Pet  89,  in  which  the  court  held,  that 
"  the  law  of  Mississippi  is  repugnant  to  the  provisions  of  the  act  of 
congress,  giving  jurisdiction  to  the  courts  of  the  United  States." 

We  see  no  objection,  in  principle  or  in  practice,  to  the  discontinu- 
ance of  the  suit  against  the  drawers  of  the  bill.  Their  liability  was 
distinct  from  that  of  the  indorser.  In  no  respect  could  the  indorser 
be  prejudiced  by  the  discontinuance.  As  a  matter  of  course  it  was 
permitted  at  the  cost  of  the  plaintiffs. 

In  the  case  of  Minor  et  aL  v.  The  Mechanics'  Bank  of  Alexandria, 
1  Pet.  46,  the  court  held,  "  that  when  the  defendants  sever  in  their 
pleadings,  a  nolle  prosequi  ought  to  be  allowed  against  one  defend- 
ant," that  "  it  is  a  practice  which  violates  no  rules  of  pleading,  and 
will  generally  subserve  the  public  convenience.  In  the  administra- 
tion of  justice,  matters  of  form,  not  absolutely  subjected  to  authority 
may  well  yield  to  the  substantial  purposes  of  practice." 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

13  R  183. 


Elizabeth  Walker,  Devisee  of  Robert  Walker,  deceased,  Plain- 
tiff in  Error,  v.  Francis  T.  Taylor,  William  Robinson,  Wil- 
liam E.  Sablett,  Thomas  Cook,  and  John  M.  Cresuf,  Trus- 
tees of  the  Town  of  Columbus,  Defendants. 

6  H.  64. 

This  court  has  not  jurisdiction,  under  the  25th  section  of  the  judiciary  act  of  1789,  (l  Stats 
at  Lai^c,  85,)  if  the  decision  of  the  state  court  be  against  the  validity  of  the  state  law. 
f1raw7i  in  qucstian  as  repugnant  to  the  constitution  of  the  United  States. 
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Error  to  the  court  of  appeals  for  the  State  of  Kentucky.     The 
ease  is  stated  in  the  opinion  of  the  court. 

Crittenden,  for  the  plaintiff  in  error. 

CateSj  contra. 

•  Grier,  J.,  delivered  the  opinion  of  the  court.  [  *  67  ] 

This  case  comes  before  us  by  a  writ  of  error  to  the  court 
of  appeals  of  the  State  of  Kentucky. 

It  has  been  argued  by  counsel,  on  the  merits,  without  noticing  the 
important  preliminary  question  of  jurisdiction. 

The  power  intrusted  to  this  court,  of  reviewing  the  decisions  of 
state  tribunals,  is  within  narrow  and  well-defined  limits,  and  has 
been,  in  some  instances,  looked  upon  with  jealousy.  Our  decisions 
may  faftl  to  command  respect,  unless  we  carefully  confine  ourselves 
within  the  bounds  prescribed  for  us  by  the  constitution  and  laws. 
Kthey  have  not  conferred  jurisdiction,  the  consent  of  parties  will  not 
justify  its  assumption.  The  record  in  this  case  shows,  that  the 
plaintiff  declared,  in  an  action  on  the  case,  for  a  disturbance  of  her 
right  of  ferry ;  asserting  an  exclusive  right,  in  herself,  by  virtue  of 
an  act  of  the  legislature  of  Kentucky,  of  the  31st  of  December, 
1829.  The  defendants'  first  plea,  (the  only  one  sustained 
by  the  *  court,)  after  averring  a  previous  grant  to  them-  [  *68  ] 
selves,  by  an  act  of  the  27th  of  December,  1820,  and  other 
facts,  unnecessary  to  be  noticed,  concludes  as  follows :  ''  And  so 
the  defendants  say,  that  the  said  act,  dated  the  31st  of  December, 
1829,  purporting  to  establish  a  public  ferry  at  the  warehouse  landing 
of  Owen  G.  Gates  and  Robert  Walker,  fironting  their  lot  No.  3,  in 
the  town  of  Columbus,  over  the  Mississippi  River  to  the  opposite 
shore,  is  unconstitutional  and  void,  being  an  attempt  to  impair  prior 
vested  rights,  without  compensation  therefor ;  all  of  which  defend- 
ants are  ready  to  verify,"  &c 

To  this  plea  the  plaintiff  demurred ;  the  defendants  joined  in  de- 
murrer, and  the  circuit  court  of  Kentucky  gave  judgment  for  defend- 
ants. The  plaintiff  then  appetded  to  the  court  of  appeals  of  that 
State,  who  affirmed  the  judgment  of  the  circuit  court. 

The  record,  therefore,  presented  this  single  issue :  "Whether  the 
act  of  the  legislature  of  Kentucky,  of  the  21st  of  December,  1829, 
under  which  the  plaintiff  claimed  title,  was  unconstitutional  and 
void,"  as  being  repugnant  to  the  constitution  of  the  United  States, 
and  the  decision  of  the  court  of  appeals  is  against  its  validity. 

The  twenty-fifth  section  of  the  act  of  the  24th  of  September,  1789, 
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which  confers  on  this  court  the  power  of  supervision  over  the 
state  tribunals,  so  far  as  at  present  applicable,  confines  it  to  cases 
"  where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under  any  State,  on  the  ground  of  their  being 
repugnant  to  the  constitution  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity."  That  this  case  does  not 
come  within  the  category,  is  too  plain  to  admit  of  argument  or  re- 
quire authority.  The  reason  and  policy  of  granting  to  this  court  the 
power  to  revise  the  decisions  of  the  state  courts  when  in  favor  of  the 
validity  of  their  own  statutes,  and  refusing  it  to  us  when  the  judg- 
ment is  against  their  validity,  are  obvious,  and  are  fully  stated  by 
the  court  in  the  case  of  The  Commonwealth  Bank  of  Kentucky  v. 
Thomas  GriflSth  et  al.  14  Pet.  56.  That  case  is  precisely  in  point 
with  the  present,  and  decides  that :  "  Under  this  clause  of  the  act 
of  congress,  three  things  must  concur  to  give  this  court  jurisdiction. 

1.  The  validity  of  a  statute  of  a  State  must  be  drawn  in  question. 

2.  It  must  be  drawn  in  question  upon  the  ground  that  it  is  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the   United    States. 

3.  The  decision  of  the  state  court  must  be  in  favor  of  their 
validity." 

As  the  judgment  of  the  court  of  appeals  of  Kentucky  was  ren- 
dered against  the  validity  of  the  statute  in  this  case,  it  must  be  dis* 
missed  for  want  of  jurisdiction. 

5  H.  343. 


SAMUEii  Hildeburn,  PlaintiUOT,  v.  Henry  Turner,  Defendant. 

5  H.  69. 

A  protest  of  a  bill  payable  at  and  held  bj  a  bank,  need  not  state  to  what  officer  it  was  pre- 
sented, or  who  replied  it  would  not  be  paid ;  a  statement  that  it  was  presented  at  the  bank, 
and  payment  refused,  is  sufficient 

Brent,  for  the  plaintiff 

Bibbj  contra. 

[  •TO  ]        •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  the  court  upon  a  certificate  of 
division  from  the  circuit  court  for  the  southern  district  of  Mississippi. 
The  case  stated  is  this :  The  plaintiff  offered  in  evidence  a  bill 
drawn  by  A.  G.  Bennett,  at  Canton,  Mississippi,  upon  Henry  F, 
Bennett,  payable  twelve  months  after  date,  to  the  order  of  Henry  Tur- 
ner, in  New  Orleans,  at  the  Merchants'  Bank  there,  for  $995.04,  which 
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was  accepted  by  the  drawee,  and  indorsed  by  Tamer,  the_  payee,  to 
Hildeburn,  the  plaintiif.  There  were  also  subsequent  indorsements 
upon  the  bill,  which  it  is  not  material  to  notice.  And  in  order  to 
show  that  the  bill  had  been  duly  presented  for  payment  and  refused, 
the  plaintiif  offered  to  read  the  following  notarial  protest,  upon  the 
back  of  which  was  a  copy  of  the  bill  and  acceptance,  and  the  indorse- 
ments thereon. 

United  States  of  America,  State  of  Louisiana:  — 

By  this  public  instrument  of  protest,  be  it  known  that,  on  this 
ourth  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
orty-one,  at  the  request  of  the  Merchants'  Bank  of  New 
Orleans,  *  holder  of  the  original,  whereof  a  true  copy  is  on  [  *  71  ] 
the  reverse  hereof  written,  I,  Jules  Mossy,  a  notary  public 
in  and  for  the  city  and  parish  of  New  Orleans,  State  of  Louisiana, 
aforesaid,  duly  commissioned  and  sworn,  presented  said  draft  to  the 
proper  officer  at  the  Merchants'  Bank,  where  the  same  is  made  pay- 
able, and  demanded  payment  thereof.  I  was  answered  that  the  same 
could  not  be  paid.  Whereupon,  I,  the  said  notary,  at  the  request 
aforesaid,  did  protest,  and  by  these  presents  do  publicly  and  solemnly 
protest,  as  well  against  the  drawer  or  maker  of  said  draft  as  against 
all  others  whom  it  may  concern,  for  all  exchange,  reexchange,  dam- 
ages, costs,  charges,  and  interests,  suffered  or  to  be  sutfered,  for  want 
of  payment  of  the  said  draft 

Thus  done  and  protested  in  the  presence  of  George  Lanaux  and 
Jas.  P.  Gilly,  witnesses. 

In  testimony  whereof,  I  grant  these  presents,  under  my  signature, 
J        ,  and  the  impress  of  my  seal  of  office,  at  the  city  of  New  Or- 
leans,  on  the  day  and  year  first  above  written. 

(Signed,)  Jules  Mossy,  Notary  Public. 

The  defendant  objected  to  the  reading  of  this  protest,  upon  the 
ground  that  it  did  not  contain  a  sufficient  statement  of  the  presents 
ment  of  the  bill  for  payment.  And  upon  this  question  the  judges  of 
the  circuit  court  were  divided  in  opinion,  and  thereupon  ordered  it  to 
be  certified  to  this  court 

This  protest  is  not  altogether  in  the  language  usually  employed  in 
instruments  of  that  description,  but  we  think  it  contains  enough  to 
show  that  the  presentment  and  demand  were  duly  made.  Undoubt- 
edly, the  principles  of  justice,  and  the  safety  of  the  commercial  com- 
mnnity,  require  that  such  instruments  should  be  carefully  examined, 
and  should  not  be  admitted  in  evidence  unless  they  show  plainly  that 
every  thing  was  done  which  the  law  requires,  to  charge  the  indorser* 

26* 
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But  in  this  case,  it  appears  by  the  protest  that  the  Merchants'  Bank, 
at  which  it  was  payable,  was  the  holder  of  the  bill,  and  that  the 
notary  presented  it  for  payment  at  the  bank,  and  demanded  payment 
thereof,  and  was  answered  that  it  could  not  be  paid.  According  to 
the  current  of  authorities,  nothing  more  need  be  stated  in  the  protest 
of  a  bill  of  this  kind,  payable  at  a  bank,  and  of  which  the  bank  is  the 
holder,  and  it  is  not  necessary  to  give  the  name  of  the  person  or  offi- 
cer of  the  bank  to  whom  it  was  presented,  or  by  whom  he  was  an- 
swered. Neither  does  the  statement  in  this  case,  that  it  was  presented 
to  the  proper  officer  of  the  bank,  give  any  additional  validity  to  this 
protest.  For  when  the  law  requires  the  bill  to  be  presented  to  any  par- 
ticular person  or  officer  of  a  bank,  the  protest  must  show  that  it  was 
presented  accordingly,  and  it  would  not  be  sufficient,  to  say  that  he 
presented  it  to  the  proper  person  or  proper  officer.  In  this  case,  how- 
ever, the  presentment  and  demand  ^t  the  place  where  it  was 
[  •  72  ]  made  payable  is  all  that  was  *  necessary,  and  as  this  appears 
to  have  been  done,  the  protest  ought  to  have  been  received 
in  evidence,  and  we  shall  cause  it  to  be  certified  accordingly  to  the 
circuit  court 
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5  H.  72. 

A  deed  of  manumission,  in  Maryland,  and  in  the  coantj  of  Washington,  in  the  District  of 
Columbia,  not  recorded  within  six  months  after  its  date,  is  void. 

This  case  was  brought  up,  by  writ  of  error,  from  the  circuit  court 
of  the  District  of  Columbia,  for  the  county  of  Washington. 

The  defendants  in  error  filed  their  petition  in  the  circuit  court,  by 
which  they  claimed  a  right  to  their  freedom,  under  a  deed  of  manu- 
mission executed  to  them  on  the  28th  of  February,  1842,  by  their 
owner,  Greorge  Miller,  who  was  an  inhabitant  of  Washington  county, 
at  the  date  of  the  deed,  and  at  the  time  of  his  death,  and  on  whose. 
estate  the  plaintiff  in  error  had  taken  administration. 

The  petition,  setting  out  the  character  of  the  claim  of  the  defend- 
ants in  error,  was  in  the  following  words :  — 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  District  of 

Columbia  for  Washington  County, 

The  petition  of  Betsey  Herbert  and  Caroline  Herbert,  humbly 
sboweth,  that  your  petitioners  were  the  slaves  of  George  Miller,  late 
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of  the  city  of  Washington,  deceased ;  that  the  said  decedent,  in  his 
lifetime,  intending  to  manumit  and  set  free  from  slavery  your  peti- 
tioners, caused  to  be  prepared  a  paper  writing  for  that  purpose,  and 
sent  for  8.  Drury,  Esq.,  a  justice  of  the  peace  of  said  county, 
*to  take   his   acknowledgment  hereof,  and   also    Charles   [   *73  j 
Bowerman  and   John   Hoover  to  witness  the  execution 
thereof;  that  on  the  28th  day  of  February,  1842,  the  said  justice  and 
the  s€ud  witnesses  came  to  the  house  of  said  George  Miller,  and  the 
said  George  Miller  did  then  and  there,  in  the  presence  of  the  said 
witnesses,  execute  the  said  paper  writing,  and  did  acknowledge  the 
€ame  before  the  said  justice  of  the  peace ;  but  the  said  witnesses 
neglected  to  sign,  or  did  not  understand  that  they  were  called  upon 
to  sign,  the  said  instrument  as  witnesses ;  that  the  said  George  Mil- 
ler retained  the  said  paper  writing  in  his  possession  until  some  short 
time  before  his  death,  when  he  gave  it  to  your  petitioners,  with  in- 
structions to  place  it  in  the  hands  and  follow  the  directions  of  Mr. 
John  M'Lelland,  of  this  city,  which  your  petitioners  did ;  and  the 
said  John  M'Lelland,  discharging  the  said  trust,  placed  the   said 
paper  writing  in  the  hands  of  Joseph  H.  Bradley,  Esq.,  an  attorney 
of  this  court,  who  lodged  the  said  paper  in  the  orphans'  court  of  the 
county  aforesaid. 

Your  petitioners  claim  that  by  the  said  paper  writing,  so  executed 
and  delivered,  they  are  entitled  to  their  freedom,  and  they  are  advised 
it  was  not  necessary  that  the  said  paper  should  have  been  signed  by 
said  witnesses,  and  that  the  same  is  a  good  and  operative  deed.  But 
if  the  said  deed  ought  to  have  been  signed  by  said  witnesses,  they 
daim  that  this  court,  acting  as  a  court  of  chancery,  will  permit  the 
execution  thereof  to  be  proved  now,  and  will  decree  the  said  deed 
to  be  put  on  record. 

They  farther  show  that,  after  the  delivery  of  the  said  deed  to  your 
petitioners,  the  said  George  Miller  departed  this  life  intestate,  and 
that  Henry  Miller  administered  on  his  estate,  and  now  claims  them  as 
part  of  the  personal  estate  of  said  George  Miller,  and  they  pray  that 
be  may  be  summoned  and  required  to  show  cause  why  the  paper  writ- 
ing shall  not  be  admitted  to  record,  and  your  petitioners  declared 
free.  Joseph  H.  Bradley, /or  Petitioners. 

The  counsel  for  the  respective  parties  then  filed  the  following  agree- 
ment. 

Agreement  of  Counsel, 

It  is  agreed,  that  if  this  court  shall  be  of  opinion  that  they  would 
have  power,  sitting  in  chancery,  to  decree  the  record  of  the  deed,  the 
exebution  of  which  was  imperfect  under  the  law,  because  the  wit- 
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nesses  did  not  sign  it,  '^  in  such  case  this  court  shall  have  the  same 
power  to  decree  or  adjudge  the  said  defect  to  be  rectified  as  it  would 
if  sitting  as  a  court  of  chancery,"  it  being  distinctly  understood  that 
the  facts  are  not  admitted,  but  proof  thereof  is  required,  and  the  de- 
fendant is  to  offer  any  legal  proof  to  meet  the  petitioners'  case  ;  and 
the  petitioners  are  to  sustain  their  petition  by  competent  proof.     It 

being  the  object  of  this  agreement  to  avoid  the  expense 
*  74  ]   •  of  a  bill  in  chancery,  and  to  bring  all  the  questions  which 

may  arise  at  law  or  in  equity  before  the  court  under  the 
petition.  Joseph  H.  Bradley,  ^br  Petitioners. 

William  L.  Brent, /or  Defendant. 

The  instrument  relied  on  in  support  of  the  petition,  as  the  deed 
of  manumission  from  Greorge  Miller,  and  referred  to  in  the  bill  of  ex- 
ceptions as  paper  marked  A,  was  in  these  words :  — 

To  all  whom  it  may  concern :  Be  it  known  that  I,  George  Miller, 
of  Washington  county.  District  of  Columbia,  for  divers  good  causes 
and  considerations  me  thereunto  moving,  have  released  from  slavery, 
liberated,  manumitted,  and  set  free,  and  by  these  presents  do  hereby 
release  from  slavery,  liberate,  manumit,  and  set  free,  my  negro  women ; 
one  named  Betsey  Herbert,  about  forty-two  years  of  age,  and  the 
other  named  Caroline  Herbert,  about  seventeen  years  of  age,  both 
able  to  work  and  gain  a  sufficient  livelihood  and  maintenance ;  and 
they,  the  said  negro  women,  named  Betsey  Herbert  and  Caroline 
Herbert,  I  do  declare  to  be  henceforth  free,  manumitted,  and  dis- 
charged from  all  manner  of  service  or  servitude  to  me,  my  executors 
or  administrators,  forever. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  28th 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-two.  George  Miller,     [seal.] 

District  of  Columbia,  Washington  county,  to  wit :  — 

Be  it  remembered,  and  it  is  hereby  certified,  that  on  this  38th  day 
of  February,  in  the  year  of  our  Lord  eighteen  hundred  and  forty-two, 
personally  appeared  before  me,  a  justice  of  the  peace  in  and  for  said 
county  and  district,  Gteorge  Miller,  and  acknowledged  the  foregoing^ 
deed  or  manumission  to  be  his  act  and  deed  for  the  purposes  thereia 
mentioned,  as  witness  my  hand  and  seal 

Samuel  Drury,  J.  P.     [seal.] 

Issue  having  been  joined  upon  the  right  alleged  in  the  petitioap 
and  a  jury  been  empanelled  to  try  that  issue,  the  following  biU  of 
exceptions  was,  at  the  trial,  sealed  by  the  judges. 
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Defendants  Bill  of  Exceptions. 

Betsey  and   Caroline  Herbert  v.   Henry  Miller,  Administrator  of 

George  Miller. 

The  plaintiffi}  offered  evidence  tending  to  prove  that  Greorge  Miller, 
who  owned  and  held  the  slaves,  petitioners,  sent  for  a  magistrate, 
Mr.  Dixuy,  and  also  two  witnesses  to  witness  the  paper  marked  A, 
which  paper  was  signed  by  said  Miller  in  the  presence  of  said  wit- 
lesses,  and  acknowledged  before  said  Drory ;  but  was  not  then,  and 
never  was,  signed  by  said  intended  attesting  witnesses,  before  whom 
and  in  whose  presence  said  Miller  admitted  the  deed  to  be  his,  and 
desired  said  witnesses  to  attest  to  the  same  ;  to  the  reading 
•  of  said  paper  in  evidence  the  defendant  objected,  and  said  [  *  75  J 
objection  was  overruled  and  excepted  to  by  the  defendant. 
The  defendant  then  offered  evidence  tending  to  prove  that  the  paper 
marked  A  was,  immediately  upon  the  death  of  the  maker.  Miller, 
which  took  place  about  eighteen  months  after  the  execution  thereof, 
delivered  to  Mr.  M'Lelland,  by  the  petitioners,  who  stated  that  it 
was  so  done  by  the  direction  of  Miller,  and  who  also  stated  that  they 
held  possession  of  the  paper  from  the  time  of  its  execution  until  that 
time ;  and  also  that  Miller,  the  grantor  in  said  paper  A,  died  largely 
indebted,  and  left  no  property  other  than  said  petitioners,  sufficient 
to  pay  his  debts ;  and  also,  that  defendant  has  regularly  and  duly 
administered  upon  the  estate  in  this  county  of  said  deceased.  Where- 
upon the  defendant,  by  his  counsel,  moved  the  court  to  instruct  the 
jury  that  upon  the  evidence  aforesaid,  the  plaintiffs  are  not  entitied 
to  recover ;  which  instruction  was  refused  by  the  court,  and  the  de- 
fendant excepts  to  said  refusal,  and  prays  that  this  his  several  bills  of 
exceptions  may  be  signed,  sealed,  and  enrolled,  which  is  accordingly 
done.  W.  Cranch,        [seal.] 

B.  Thruston.     [seal.] 

The  jury,  under  the  instructions  given  by  the  court,  found  a  ver- 
dict for  the. petitioners,  namely,  that  they  were  free. 

To  review  these  two  decisions  of  the  court,  the  case  was  brought 
up  by  writ  of  error. 

Coxcj  for  the  plaintiff 

Lawrence,  contra. 

*  Daniel,  J.,  after  having  read  the  statement  of  the  case  [  *78  ] 
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at  the  commencement  of  this  report,  proceeded  to  deliver  the  opinion 
of  the  court 

By  the  statute  of  Maryland,  passed  in  1715,  c.  44,  §  22,  it  is 
enacted :  "  That  all  negroes,  and  other  slaves  then  imported,  and 
their  children,  then  born  or  thereafter  to  be  bom,  shall  be  slaves  for 
life."  Upon  examining  the  legislation  of  Maryland,  from  the  period 
of  the  lav^r  of  1715,  a  variety  of  enactments  will  be  seen,  showing  the 
policy  of  this  State  in  the  government  of  her  slave  population ;  and, 
as  entering  essentially  into  that  policy,  must  be  considered  the  several 
regulations  under  which  she  has  permitted  manumission,  either  by 
deed  or  by  will.  The  enactments  here  referred  to  may  be  found  in 
Kilty's  Laws,  vol.  1,  session  of  1752,  c.  1,  where  they  are  collated,  by 
their  dates,  down  to  the  act  of  December  31,  1796,  under  which 
last-mentioned  statute  the  questions  now  before  this  court  have  im- 
mediately arisen.  In  the  interpretation  given  to  these  statutes  by 
the  tribunals  of  the  State,  one  characteristic  will  impress  itself  on 
every  mind ;  and  that  is,  the  strictness  with  which  the  laws  have 
been  expounded  in  reference  to  the  power  of  manumission  conferred 
by  them.  It  seems  to  have  been  thought  that  very  little,  or  indeed 
nothing,  was  permitted  by  the  policy  of  the  State  to  construction  or 
implication,  but  that  rather  the  conditions  prescribed  for  the  exercise 
of  the  power  conceded  should  be  fulfilled  almost  to  the  letter.  Of 
the  propriety  of  views  such  as  these,  on  the  part  of  the  State,  with 
regard  to  her  own  internal  policy,  no  just  ground  of  complaint  can 
be  alleged ;  but  of  the  reality  of  those  views,  a  reference  to  a  few  of 
the  adjudications  of  her  courts  will  leave  no  doubt.  By  the  Stat,  of 
1752,  c.  1,  §  5,  manumission  was  allowed,  by  writing  under  bond 
and  seal,  "  evidenced  by  two  good  witnesses  at  least.''  Under  this 
statute  arose  the  case  of  negro  James  v.  Qaither,  which  was  a  claim 
to  freedom,  upon  a  writing  signed  and  sealed,  but  subscribed  by  a 
single  witness  only.  Parol  proof  being  offered  to  establish  the  fact, 
that  the  deed  was  executed  in  the  presence  of  another  witness,  who 
did  not  attest  it  by  subscription,  the  court  of  appeals  ruled  such  proof 
to  be  incompetent  and  inadmissible  under  the  statute.  See  2  Harris 
&  Johnson,  176. 

The  case  of  Wicks  v.  Chew  et  at,  4  Har.  &  Johns.  543,  a  case 
arising  under  the  statute  of  1796,  is  yet  more  strongly  illustrative  of 
the  rule  above  mentioned.  By  the  statute  just  referred  to,  c.  67,  §  29, 
Kilty's  Laws,  deeds  of  manumission  are  required  to  be  recorded 
within  six  months  from  their  date.  By  another  statute  of 
[  •  79  ]  Maryland,  passed  in  1785,  Kilty's  Laws,  c.  72,  it  is  *  pro- 
vided, Ln  the  3d  section  thereof:  "  That  in  case  any  deed 
hath  been,  or  hereafter  shall  be  executed,  to  the  validity  of  which  deed 
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recording  is  necessary,  and  such  deed  hath  not  been  or  shall  not  be 
recorded  agreeably  to  law,  without  any  fraudulent  intention  of  the 
party  claiming  under  the  same,  the  chancellor,  upon  petition  of  the 
party  to  whom  the  said  deed  was  executed,  or  of  his,  her,  or  their 
legal  representative,  or  of  any  of  them  claiming  the  land  or  other 
thing  conveyed,  or  intended  to  be  conveyed,  by  such  deed,  and  with- 
out the  appearance  or  hearing  of  the  defendant  or  defendants,  shall 
have  power  to  decree  the  recording  of  the  said  deed  in  the  county  or 
general  court  records,  within  such  time  from  the  date  of  the  decree 
as  it  ought  originally  to  have  been  recorded  from  the  date  of  the 
deed ; "  giving  to  the  deed,  when  thus  admitted  to  record,  the  same 
effect  it  would  have  had  if  the  irregularity  thus  cured  had  never  oc- 
curred. Chew  and  others,  clainiing  freedom  under  a  deed  from  Dar- 
nell, against  Wicks  and  others,  heirs  and  devisees  of  Darnell,  filed 
their  petition  with  the  chancellor,  stating  that  Darnell  had  died  with- 
out putting  the  deed  on  record  within  the  sbc  months  prescribed  by 
law,  and  praying  the  chancellor,  upon  due  notice  to  the  heirs  and 
devisees,  to  decree  that  the  deed  be  recorded,  that  thereby  validity 
might  be  restored  to  it  The  chancellor,  deeming  himself  so  author- 
ized by  the  3d  section  of  the  act  of  1785,  decreed  that  the  deed  be 
admitted  to  record  within  six  months  firom  the  date  of  his  decree. 
The  court  of  appeals  reversed  this  decision  of  the  chancellor,  and  the 
reasoning  of  the  court  conclusively  shows  the  principle  on  which  they 
place  these  instruments  of  manumission,  and  on  which  they  distin- 
guish them  from  transactions  with  a  party  who  is  sui  Juris.  They 
declare  that  the  statute  of  1785  embraces  only  cases  of  mutual  but 
inchoate  rights,  but  still  of  rights  founded  on  some  valid  considera- 
tion, such  as  courts  can  take  notice  of  and  enforce;  that  manumission, 
by  the  laws  of  Maryland,  is  a  mere  gratuity,  and,  until  evidenced  by 
all  the  acts  or  requisites  the  law  prescribes,  has  no  legal  existence,  and 
can  have  created  no  faculty  in  the  contemplated  object  of  that  gra- 
tuity. The  language  of  the  court  of  appeals  is  as  follows :  "  The 
acts  of  assembly  referred  to  (i.  e.  by  the  chancellor  in  support  of  his 
decree)  are  not  intended  to  give  relief  in  cases  which  were  before 
^thout  remedy,  but  to  give  an  additional  remedy  by  enabling  a 
party,  acquiring  equitable  rights  under  a  deed  not  operative  in  law  for 
want  of  recording,  to  perfect  those  rights,  by  applying  to  the  chan- 
cellor to  order  the  original  instrument  to  be  recorded,  and  thus  to 
give  it  the  effect  which  by  law  it  would  have  had  if  recorded  in  due 
time,  instead  of  going  into  chancery  to  compel  a  conveyance,  or  en- 
force a  specific  performance.  They  are  intended  to  give  an  accumu- 
lative remedy  to  persons  able  to  contract,  and  who  by  deed  acquire 
rights  which  equity  will  protect,  with  the  power  to  prosecute  those 
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rights.  But  by  the  laws  of  this  State,  a  negro,  so  long  as  he 
[  *  80  ]  is  a  slave,  can  have  *no  rights  adverse  to  those  of  his  mas- 
ter ;  he  can  neither  sue  nor  be  sued,  nor  can  he  make  any 
contract  or  acquire  any  rights  under  a  deed  which  a  court  of  law  or 
equity  can  enforce.  And  as  it  is  the  recording  of  a  deed  of  manu- 
mission within  the  time  prescribed  by  law,  which  entitles  him  to  his 
freedom,  he  continues  a  slave  and  can  acquire  no  rights  under  such 
an  instrument  until  it  is  so  recorded,  and  consequently  cannot  go 
either  into  a  court  of  law  or  equity  for  relief  of  any  kind."  Again, 
the  court  say  in  this  case,  that :  "  A  master  may  execute  and 
acknowledge  a  deed  of  manumission,  and  afterwards  destroy  it  or 
keep  it,  and  refuse  to  have  it  recorded,  and  the  slave  remains  a  slave 
without  redress."  Another  striking  instance  of  the  rule  of  interpreta- 
tion of  their  own  statutes,  adopted  by  the  courts  of  Maryland,  is 
found  in  the  case  of  negro  Anna  Maria  Wright  v.  Lloyd  N.  Rogers, 
reported  in  9  Gill  6c  Johns.  181.  In  this  case,  Tilghman,  the  owner 
of  the  female  slave,  executed  and  delivered  to  her,  in  1832,  a  deed  of 
manumission,  which  was  duly  acknowledged  but  not  recorded.  Sub- 
sequently, Tilghman  sold  and  conveyed  the  same  slave  by  bill  of 
sale,  duly  acknowledged  and  recorded,  to  a  purchaser  who  had  notice 
at  the  time  of  the  previous  deed  of  manumission.  This  purchaser 
afterwards  sold  the  slave  to  Rogers,  to  whom,  in  1833,  he  executed 
and  delivered  a  bill  of  sale,  which  was  acknowledged  and  recorded 
according  to  law.  The  legislature,  at  their  session,  December,  1834, 
passed  a  special  law,  authorizing  the  deed  of  manumission  to  be 
recorded,  providing  further  that  the  same,  when  recorded,  should  be 
as  valid  and  effectual  for  every  purpose  as  if  it  had  been  duly  recorded 
according  to  law.  After  the  deed  had  been  recorded,  pursuant  to  this 
law,  the  negro  filed  her  petition  for  freedom ;  the  judgment  of  the 
county  court  was  against  her  title,  and  that  judgment  was  affirmed 
by  the  court  of  appeals. 

By  the  29th  section  of  the  statute  of  1796,  Kilty's  Laws,  c.  67,  the 
power  of  manumission  by  writing  under  seal  was  reenacted  from 
previous  statutes,  enumerated,  and  repealed  in  the  31st  section  of  the 
act  of  1796.  In  the  29th  section,  many  of  the  conditions  contained 
in  the  prior  laws  are  prescribed,  and  amongst  these  axe  the  requisitions, 
that  the  slave  to  be  emancipated  shall  be  sound  in  mind  and  body, 
and  not  over  45  years  of  age ;  that  the  deed  of  manumission  shall 
not  be  in  prejudice  of  creditors ;  that  it  shall  be  acknowledged  before 
a  magistrate,  and  entered  amongst  the  records  of  the  county  coiurt 
where  the  person  or  persons,  granting  such  freedom,  shall  reside,  within 
six  months  from  the  date  of  such  instrument  of  writing.  Upon  the 
construction  of  this  section  of  the  act  of  1796,  arose  the  questiooF 
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presented  to  the  court  below,  and  now  brought  here  for  adjudication. 
These  questions  are  various,  as  appears  by  the  bill  of  exceptions 
sealed  by  the  judges  of  the  circuit  court,  and  by  the  assignment  of 
enors  upon  the  record ;  but  they  are  all  necessarily  subor- 
dinate to  a  decision  upon  the  validity  of  the  •instrument  of  [  *  81  ] 
manumission  as  affected  by  the  failure  to  record  it  within 
six  months  from  its  date.  This  omission  is  admitted  in  the  petition 
for  freedom,  and  is  made  out  by  the  proofs  upon  which  the  instruc- 
tion prayed  by  the  defendant  in  the  court  below  was  asked  and 
refused,  and  it  remains  to  be  considered  how  far  such  omission 
operated  to  destroy  all  foundation  of  the  right  sought  to  be  asserted 
in  this  case.  This  inquiry,  as  a  question  of  Maryland  law,  we  think 
is  without  difficulty.  The  decisions  already  quoted  are  clear  and 
explicit  They  treat  the  right  asserted  and  the  instrument  alleged  in 
evidence  thereof  as  having  no  legal  existence,  as  nullities  to  all  in- 
tents and  purposes,  and  therefore  as  nothing  of  which  common  law 
or  equity  pan  take  cognizance,  until  that  right  and  the  pretended 
evidence  of  it  can  be  brought  forward,  attended  with  every  mark  and 
attribute  of  being,  which  the  statute  has  called  for;  and  one  of  these, 
as  clearly  defined  as  any  other,  is  admission  to  record.  This  indeed 
is  treated  as  the  great,  the  capital  test  of  existence ;  for  it  is  this  which 
places  the  transaction  definitively  beyond  the  control  of  the  master, 
and  proclaims,  beyond  the  power  of  denial,  both  the  intent  and  its 
consummation.  And  why  should  this  not  be  treated  as  a  question 
of  Maryland  law.  The  statutes  of  Maryland  in  being  at  the  cession 
of  the  District  of  Columbia,  were  adopted  as  the  laws  of  the  county 
of  Washington,  to  be  there  enforced  until  altered  by  authority  of 
congress ;  and  the  rights  of  person  and  of  property  vested  or  existing 
under  those  laws,  and  all  interpretations  of  those  laws  by  the  supreme 
tribunal  of  Maryland,  became,  in  like  manner,  the  rules  of  right  within 
the  same  county.  This  case,  too,  is  one  of  a  right  sought  to  be 
maintained  under  a  Maryland  statute,  a  right  which  seeks  to  lay  its 
foundation  in  the  terms  of  that  statute,  and  nowhere  else.  But  whilst 
it  is  conceded  as  a  general  proposition  that  the  laws  of  Maryland,  at 
I  he  period  of  the  cession  of  the  District  of  Columbia,  are  laws  of  the 
county  of  Washington  till  changed  by  the  authority  of  congress,  it 
has  been  urged  that,  in  instances  in  which  the  Maryland  statutes  have 
received  no  settled  interpretation  by  the  Maryland  courts  anterior  to 
the  cession  of  this  District,  the  federal  courts  are  free  to  interpret  the 
provisions  of  those  statutes  as  they  would  be  to  pass  upon  any  other 
subject  of  original  cognizance,  and  would  not  be  bound  by  decisions 
of  the  state  courts  made  posterior  to  the  cession.  This  position  is 
not  denied ;  it  has  indeed  been  sanctioned  by  this  court  in  the  cases 
VOL.  XVI,  27 
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of  Fenwick  v.  Chapman,  9  Pet,  461,  and  Wallingsford  v.  Allen,  10 
Pet  583.  But  admitting  this  position  folly,  still,  we  mast  also  admit 
that  the  courts  of  the  United  States  would  feel  great  respect  for  the 
decisions  of  the  state  courts  upon  questions  essentially  connected 
with  the  general  internal  policy  of  the  State,  nay,  would  yield  to 
those  opinions  upon  matters  of  doubtful  construction,  or  wherever 
well  ascertained  and  paramount  obligations  did  not  forbid  such  an 

acquiescence.     But  the  statute  of  1796  was  anterior  to  the 
[  *  82  ]   cession  of  the  District  of  *  Columbia ;   and  although  the 

cases  of  Wicks  v.  Chew  et  aL  4  Har.  &  Johns.  643,  and  of 
Anna  Maria  Wright  v.  Rogers,  9  Gill  &  Johns.  181,  were  posterior 
to  that  event,  still,  these  cases  cannot  be  correctly  understood  as 
deciding  any  new  question,  or  as  introducing  any  principle  not  well 
settled  long  before  it.     The  case  of  James  v.  Gaither,  2  Har.  & 
Johns.  176,  occurred  under  the  statute  of  1752,  and  upon  an  instru- 
ment of  manumission  executed  in  1784 ;  the  statute  of  1796,  too,  is 
a  reenactment  of  provisions  of  other  statutes,  going  back  as  far  as 
the  year  1762,  and  the  decision  in  James  v.  Gaither,  and  in  the  sub- 
sequent cases,  are  nothing  more  than  the  repeated  expositions  of  a  set- 
tled policy  or  rule  of  interpretation  of  the  Maryland  statutes,  namely, 
that  the  conditions  prescribed  by  them  must  be  strictly  fulfilled ;  that 
without  such  fulfilment  any  pretended  instrument  of  manumission 
must  be  treated  as  a  nullity,  and  can  impart  no  rights,  can  give  no 
standing  in  court,  either  at  law  or  in  equity.     We  think,  then,  that 
this  is  a  question  of  Maryland  law,  which  has  been  settled  by  the 
courts  of  Maryland,  and  should  not  now  be  disturbed  y  that  in  con- 
formity with  decisions  of  those  courts,  the  recording  of  the  deed  of 
manumission  in  this  case,  within  the  time  prescribed  by  the  statute 
of  1796,  was  an  indispensable  prerequisite  to  confer  any  rights  on  the 
petitioners  in  the  court  below,  or  to  give  them  any  standing  in  a  court 
of  law  or  equity ;  that,  in  accordance  with  this  interpretation  of  the 
statute,  the  circuit  court  should  have  given  the  instruction  asked  for 
by  the  counsel  for  the  defendants ;  that  in  refusing  to  give  such  instruc- 
tion that  court  has  erred,  and  therefore  its  decision  should  be  reversed- 
In  reference  to  the  agreement  signed  by  counsel,  and  annexed  to 
the  record  in  this  case,  and  by  which  all  the  powers  that  a  court  of 
equity  could  properly  exert  in  aid  of  instruments  defectively  executed, 
were  conceded  to  the  circuit  court  as  if  sitting  as  a  court  of  equity, 
we  remark  that  the  grounds  presented  by  that  agreement  are  entirely 
covered  by  the  opinion  above  expressed  of  the  absolute  nullity  of  the 
deed  in  question,  it  being  no  more  within  the  powers  of  a  court  of 
equity  than  it  is  within  those  of  a  court  of  law,  to  set  up  and  estab- 
lish that  which  is  illegal  or  wholly  void. 
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Swann,  Defendant. 

5  H.  83. 

Where  an  action  has  been  removed  from  the  circnit  court  in  the  county  of  Alexandria,  to 
the  same  coart  in  the  county  of  Washington,  pursuant  to  the  8th  section  of  the  act  of 
Jane  24, 1812,  (2  Stats,  at  Large,  757,)  it  may  be  referred  to  arbitrators  pursuant  to  the 
laws  of  Maryland,  for  those  laws  govern  the  modes  of  proceeding  afler  the  removal. 

Where  an  action  of  trespass,  to  which  only  the  general  issue  had  been  pleaded,  was  referred 
to  arbitrators,  no  question  of  justification  was  before  them. 

A  corporation,  being  a  party  to  an  action  in  court,  may  refer  it  to  arbitrators,  and  if  iti 
attorney  of  record  assents  to  do  so,  it  will  be  presumed  he  was  duly  authorized. 

An  umpire  may  be  selected  before  the  referees  have  disagreed. 

The  case  is  stated  in  the  opinion  of  the  court 
Bledsoe  and  CoxCj  for  the  plaintiff* 
W.  T.  Swarm  and  Jonesj  contr^ 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  ^^  ] 

This  case  is  brought  here  by  writ  of  error  from  the  circuit 
court  for  Washington  county,  in  the  District  of  Columbia.  The  suit 
originally  brought  in  Alexandria  county  by  the  defendant  in  error, 
against  the  plaintiff ;  and  upon  the  motion  of  the  former  was  re- 
moved to  Washington  county  under  the  provisions  of  the  act  of 
June  34,  1812,  §  8.  The  points  raised  in  the  argument  make  it 
proper  to  state  the  pleadings  more  fully  than  is  usually  necessary. 

It  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
dose,  situate  in  the  county  of  Alexandria.  The  suit  was  brought  in 
July,  1839.  The  declaration  contained  but  one  count,  in  the  usual 
fomi,  stating  the  trespass  to  have  been  committed  on  divers  days  and 
times  between  the  1st  of  January,  1835,  and  the  commencement  of 
tlie  suit 

The  defendant  pleaded,  first,  not  guilty ;  second,  the  statute  of 
limitations ;  and  third,  that  the  canal  company  entered  under  the 
authority  of  the  act  of  congress,'  for  the  purpose  of  making  the  canal ; 
and  that  it  is  ready  to  satisfy  any  damages  to  which  the  plaintiff  is 
entitled,  when  they  shall  be  ascertained  in  the  mode  pointed  out  in 
the  act  of  incorporation. 

After  these  pleas  were  put  in,  and  before  any  replication  was  filed 
or  issue  joined,  the  cause  was  removed  to  the  circuit  court  for  the 
<!ounty  of  Washington,  by  an  order  passed  on  the  12th  of  November, 
1841,  upon  the  motion  of  the  defendant  in  error.  The  case  was  con- 
tinued in  that  court  without  any  alteration  in  the  pleadings  until 

J  6  Stats,  at  Large,  419. 
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November  term,  1842,  when  an  amended  declaration  was  filed.  This 
declaration  consisted  of  a  single  count,  and  differed  from  the  original 
one  only  in  undertaking  to  set  out  the  abuttals  of  the  close  in  which 
the  trespass  was  alleged  to  have  been  committed.    The  defendant  in 
the  circuit  court  pleaded  not  guilty  to  this  declaration,  upon  which 
issue  was  joined  and  a  jury  sworn ;  but  before  a  verdict  was  rendered, 
a  juror  was  withdrawn  by  consent,  and  upon  the  motion  of  the  par- 
ties by  their  attorneys,  the  matter  in  variance  between  them  was  by 
a  rule  of  court,  referred  to  four  arbitrators  named  in  the  order  of 
reference.     The  reference  was  made  upon  certain  terms  specified  in 
a  written  agreement  filed  in  the  case,  setting  forth  the  manner  in 
which  the  arbitrators  were  to  be  selected  and  the  damages  calculated, 
with  power  to  the  referees  to  choose  an  umpire,  if  they  or  a  ma- 
jority of  them  could  not  agree. 
[  •  87  ]      The  arbitrators,  before  they  entered  upon  an  examination 
of  the  case,  appointed  an  umpire,  who  afterwards  made  his 
award,  and  thereby  awarded  that  the  defendant,  (in  the  district  court) 
should  pay  to  the  plaintiff  the  sum  of  06,968.75,  in  full  satisfaction 
of  all  the  matters  of  damage  and  value  submitted  to  his  umpirage. 
This  award  was  filed  September  21, 1843,  and  notice  of  it  regularly 
served  on  the  plaintiff  in  error;  and  thereupon  a  judgment  was  en- 
tered for  the  amount  awarded  on  the  17th  of  January,  1844.     It  is 
upon  this  judgment  that  the  present  writ  of  error  is  brought* 

It  appears  from  the  record  that  no  objection  was  taken  to  the 
award  in  the  circuit  court,  nor  any  affidavits  filed  to  impeach  it. 
Several  depositions  were  filed  by  the  defendant  in  error,  which  are 
not  material  to  this  decision,  except  in  one  particular,  which  will  be 
hereafter  noticed,  on  account  of  an  objection  to  the  award  founded 
upon  it. 

The  reference  to  arbitrators  and  the  proceedings  thereon,  and  the 
judgment  given  by  the  court  below,  were  all  under  and  intended  to 
be  pursuant  to  the  acts  of  assembly  of  Maryland  of  1788,  c.  21,  §  9, 
and  1785,  c.  30,  §  11.  It  is  admitted  that  these  proceedings  were  not 
authorized  by  the  laws  in  force  in  Alexandria  county.  And  it  is  ob« 
jected  by  the  plaintiff  in  error  that,  inasmuch  as  no  judgment  could 
have  been  lawfully  rendered  upon  these  proceedings  in  Alexandria 
county,  no  judgment  ought  to  have  been  rendered  upon  them  in 
Washington ;  that  the  removal  of  a  case  under  the  laws  of  congress 
is  a  mere  change  of  vemie  ;  and  that  the  rights  of  the  parties  ajre  still 
to  be  tried  according  to  the  laws  and  modes  of  proceeding  recognized 
and  established  in  the  circuit  court  for  the  county  in  which  the  suit 
was  originally  instituted. 

Undoubtedly,  whatever  rights  the  canal  company  had  in  Alexan- 
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dria  county,  and  whatever  defences  it  might  there  have  made,  either 
as  to  the  form  of  the  action  or  upon  any  other  ground,  it  might  still 
rely  upon  them  in  the  new  forum;  and  whatever  would  have  been 
a  bar  to  the  action  in  Alexandria  county  would  be  equally  a  bar  in 
Washington.  The  question  here,  however,  is  not  upon  the  rights  of 
the  respective  parties,  but  upon  the  mode  of  proceeding  by  which 
they  were  determined ;  and  this  must  evidently  be  regulated  by  the 
law  of  the  court  to  which  the  suit  was  transferred.  For  after  the 
removal  took  place,  the  action,  according  to  the  act  of  congress,  was 
pending  in  Washington  county,  to  be  there  prosecuted  and  tried,  and 
the  judgment  of  that  court  to  be  carried  into  execution.  And  as  the 
act  neither  directs  nor  authorizes  any  change  in  its  practice  or  pro- 
ceedings in  removed  cases,  it  follows  that  they  must  be  prosecuted 
and  tried  like  other  actions  in  that  court,  and  could  not  lawfully  be 
prosecuted  and  tried  in  any  other  manner.  In  impanelling  a  jury, 
for  example,  for  the  trial  of  the  facts,  it  could  not  put  aside 
the  jurors  required  by  law  to  attend  that  court,  and  *  direct  [  *  88  ] 
a  panel  of  twelve  to  be  summoned  for  the  particular  case, 
pursuant  to  the  law  of  Virginia.  Nor  could  it  deny  to  either  party 
the  right  to  strike  off  four  names  from  the  list  of  twenty,  according  to 
the  law  of  Washington  county,  although  the  rule  is  otherwise  in  the 
county  of  Alexandria.  And  upon  the  same  principles,  the  selection 
of  arbitrators,  the  proceedings  before  them,  and  the  legal  effect  of 
their  award,  could  be  no  more  influenced  by  the  law  upon  that  sub- 
jecty  on  the  other  side  of  the  Potomac,  than  the  summoning,  striking, 
and  impanelling  of  a  jury.  The  validity  of  the  reference,  therefore, 
and  of  the  proceedings  and  judgment  upon  it,  must  depend  upon  the 
law  of  Maryland,  and  not  upon  the  law  of  Virginia.  And  if  the 
judgment  given  by  the  circuit  court  was  authorized  by  the  former,  it 
cannot  be  impeached  upon  the  ground  that  such  proceedings  would 
not  have  been  lawful  in  Alexandria  county. 

Trying  the  case  upon  these  principles,  it  is  very  clear  that,  as  no 
objection  was  taken  to  the  award  in  the  circuit  court,  the  judgment 
upon  it  was  correct,  and  must  be  affirmed  in  this  court,  unless  some 
substantial  objection  appears  on  the  face  of  the  proceedings  or  in  the 
award  itself. 

It  has  been  urged,  however,  that  it  is  apparent,  on  the  face  of  the 
proceedings,  that  the  arbitrators  committed  a  mistake  in  the  law ; 
that  the  record  shows  the  acts  complained  of  to  have  been  done  in 
execation  of  the  power  conferred  on  the  company  to  construct  a 
canal ;  and  that,  under  the  act  of  congress,  they  had  a  right  to  enter 
apon  any  land  they  deemed  necessary  for  that  purpose,  leaving  the 
damages  to  be  afterwards  ascertained  in  the   mode   pointed  out 

27* 


318         SUPREME   COURT   OF   THE   UNITED   STATES. 


Alexandrift  Canal  Company  v.  Swann.    5  H. 


by  the  law ;  and  that,  consequently,  an  action  of  trespass  will  not 
lie. 

But  it  is  very  clear  that  this  question  of  law  was  not  before  the  ref- 
erees or  the  court ;  nor  was  it  in  any  way  involved  in  the  decision  of 
either.  For  if  the  plaintiff  in  error  could  have  justified  the  entry 
upon  the  ground  suggested,  the  justification  ought  to  have  been 
pleaded.  And  as  this  was  not  done,  the  question  as  to  the  legal 
sufficiency  of  this  defence  was  not  referred  to  the  arbitrators  nor  de- 
cided upon  by  their  award. 

It  is  said,  however,  that  it  was  pleaded.  This  is  true  as  relates  to 
the  pleadings  filed  to  the  original  declaration.  But  an  amended  dec- 
laration was  subsequently  filed,  and  to  this  the  plaintiff  in  error 
pleaded  anew.  The  amended  declaration  was  not  an  additional 
count  to  the  former  one,  but  was  itself  the  entire  declaration  sub- 
stituted for  the  former.  And  it  was  evidently  so  regarded  by  all 
parties  at  the  time.  For  the  plaintiff  in  error  renewed  his  plea  of 
not  guilty,  which  he  had  put  into  the  former  one,  omitting,  however, 
his  former  pleas  of  limitation  and  justification ;  and  these  two  must 
have  been  understood  to  be  waived,  for  there  wua  no  replication  to 
either  of  them,  nor  any  issue  joined  upon  them,  formal  or  informal 
The  questions,  therefore,  which  would  have  arisen  on  these 
[  *  89  ]  pleas,  *  were  not  in  issue,  —  were  not  referred  by  the  written 
agreement,  and  consequently  could  not  have  been  consid- 
ered or  decided  by  the  arbitrators. 

Neither  can  the  objection  be  maintained  which,  has  been  taken  to 
the  power  of  the  company  under  its  charter  to  refer  such  a  question 
of  damage.  The  corporation  was  a  party  to  the  action  in  court,  and 
it  might  lawfully  take  any  step  that  an  individual  might  take  under 
like  circumstances,  to  bring  it  to  final  judgment  And  a  trial  by 
arbitrators,  appointed  by  the  court  with  the  consent  of  both  parties, 
is  one  of  the  modes  of  prosecuting  a  suit  to  judgment  as  well  estab« 
lished  and  as  fully  warranted  by  law  as  a  trial  by  jury. 

But  independently  of  this  principle  and  of  the  pendency  of  a  suit, 
the  thirteenth  section  of  the  act  of  congress  authorizes  the  canal  com- 
pany to  agree  to  a  reference.  It  provides  that  the  president  and 
directors  may  agree  with  the  proprietor  for  the  purchase,  or  for  the 
use  and  occupation  of  the  land  for  temporary  purposes ;  and  it  does 
not  confine  the  power  to  an  agreement  specifying  a  particular  sum 
of  money.  On  the  contrary,  it  authorizes  an  agreement  in  general 
terms.  And  if  the  company  agree  to  pay  such  sum  as  arbitrators 
may  award,  this  agreement  is  as  clearly  within  the  words  and  inten* 
tion  of  the  law  as  if  a  specific  sum  had  been  fixed  upon  by  the  par- 
ties. We  therefore  see  no  objection  to  the  reference  in  this  case,  nor 
to  the  agreement  by  which  it  was  made. 
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We  do  not  think  it  necessary  to  inquire  whether  the  power  to 
direct  the  proceedings  in  the  suit  and  assent  to  the  reference  be- 
longed to  the  president  and  •  directors,  or  to  the  stockholders  as- 
sembled in  general  meeting.  The  corporation,  however  governed 
in  this  particular,  was  the  party  defendant  in  court,  and  was  repre- 
sented by  its  counsel,  and  his  acts  are  presumed  to  be  authorized 
by  the  party  in  conducting  the  suit  This  has  long  been  the  settled 
law  of  Maryland,  which  is  the  law  of  Washington  county. 

It  is  true  that  in  this  case  the  agreement  for  the  reference  is 
signed  by  the  counsel  who  had  appeared  for  the  canal  company  in 
Alexandria,  but  who  did  not  appear  on  the  record  in  the  circuit 
court  for  Washington.  Yet  the  attorney  who  did  appear  joined  in 
the  motion  for  the  reference,  received  notice  of  the  award  after  it 
was  returned,  and  made  no  objection  to  the  authority  under  which 
the  arbilarators  had  been  appointed.  It  is  too  late  to  make  it  here, 
even  if  it  would  have  been  available  in  the  circuit  court.  But  as 
the  attorney  on  the  record  must  have  united  in  the  motion  for  the 
reference,  it  is  very  clear  that  the  objection  would  have  been  un- 
tenable there,  as  well  as  here. 

We  see  nothing,  therefore,  in  the  pleadings  or  proceedings  an- 
terior to  the  order  of  reference,  which  can  impeach  the  correctness 
of  the  judgment  in  the  court  below.  It  remains  only  to  examine 
whether  there  is  any  thing  liable  to  objection  in  the  proceedings  of 
the  referees  or  in  the  award  returned  by  the  umpire. 

•  The  authority  of  the  umpire  has  been  objected  to,  be-  [  *  90  ] 
cause  it  appears,  by  the  affidavits  filed  by  the  defendant  in 
error,  that  he  was  appointed  before  the  referees  had  heard  the  evi- 
dence and  discovered  that  they  could  not  agree.  But  whatever  doubts 
may  have  been  once  entertained  upon  this  question,  it  is  now  well 
settled,  both  upon  principle  and  authority,  that  the  appointment  is 
good.  And  indeed  it  has  been  said  by  this  court  that  it  is  more  ex- 
pedient to  appoint  the  umpire  in  the  first  instance,  as  was  done  here, 
than  to  wait  until  the  evidence  was  all  heard  and  the  arbitrators  had 
finally  diflfered.     8  Pet  178. 

The  umpire,  therefore,  being  regularly  appointed,  the  remaining 
question  is  upon  the  sufficiency  of  his  award.  There  was  no  dispute 
as  to  the  title  to  the  land,  upon  the  issue  joined  in  the  case ;  therefore, 
the  only  matter  in  controversy  was,  whether  the  acts  complained  of 
had  been  committed,  and  if  they  had,  what  damage  was  the  de- 
fendant in  error  entitled  to  recover.  This  was  the  only  matter  in 
variance  referred.  The  written  agreement  filed  by  the  parties  states 
the  principles  upon  which  they  mutually  agreed  that  the  amount  of 
damages  should  be  calculated ;    and  the  award  of  the  umpire  ascer- 
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tains  and  awards  the  amount  upon  the  principles  mentioned  in  the 
agreement  His  award  is  upon  the  subject-matter  referred.  It  covers 
the  whole  controversy  submitted  to  him,  and  nothing  more;  and 
upon  that  it  is  certain  and  final. 

There  is,  indeed,  in  the  written  agreement  for  the  reference,  a  clause 
which  provides  that,  upon  the  payment  for  the  damages  awarded, 
the  defendant  in  error  should  convey  to  the  company  the  land  selected 
for  permanent  occupation ;  and  the  umpire  has  taken  no  notice  of 
this  agreement  to  convey.  We  think  he  very  properly  omitted  to 
notice  it,  for  it  was  not  put  in  issue  by  the  pleadings,  nor  proposed 
to  be  referred  in  the  argument  filed.  On  the  contrary,  the  duty  of 
the  arbitrators  was  limited  to  the  question  of  damage..  The  value 
of  this  land  was  indeed  one  of  the  items  they  were  required  to 
consider  in  calculating  the  amount  of  damage ;  but  they  had  no 
power  to  award  how  or  when  it  should  be  conveyed.  Nor  does 
the  right  of  the  canal  company  to  the  conveyance  depend  in  any 
degree  upon  the  award  or  direction  of  the  arbitrators  concerning  it. 
Their  right  is  absolute  by  the  agreement,  upon  the  payment  of  the 
damages  awarded ;  and  the  conveyance  may  be  enforced  like  any 
other  right  acquired  by  contract. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  circuit  court ;  and  it  must  therefore  be  affirmed, 
with  costs.  2  Wal.  123. 


Henry  D.  Bridges,  John  K.  Mabray,  Jaiiies  N.  Harper,  and 
Stern  Simmonds,  late  Merchants  and  Partners  in  Trade,  under 
the  Name,  Firm,  and  Style  of  Bridges,  Mabray,  and  Compa- 
ny, Plaintiffs  in  Error,  v.  William  Armour,  Henry  Lake,  and 
Felix  Walker,  late  Merchants  and  Partners  in  Trade,  under  the 
Name,  Firm,  and  Style  of  Armour,  Lake,  and  Walker,  Defend- 
ants in  Error. 

5  H.  91. 

A  party  plaintiff,  who  has  become  bankrupt,  and  received  his  discharge,  is  not  a  competent 
witness.  1.  Because  a  party  to  the  record  ;  2.  Because  interested  to  avoid  a  liability  for 
costs,  from  which  his  certificate  would  not  release  him,  and  to  increase  the  fund  in  which 
he  has  a  resulting  interest. 

Error  to  the  district  court  of  the  northern  district  of  Mississippi. 

On  the  trial  of  the  case  in  that  court,  the  deposition  of  Walker, 
one  of  the  plaintiflFs,  was  offered  in  evidence,  by  their  assignee  in  bank« 
ruptcy,  who  was  prosecuting  the  suit.  It  appeared  that  Walker  had 
received  his  discharge.  The  court  admitted  the  deposition,  and  a 
bill  of  exceptions  was  taken. 
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Cdxe,  for  the  plaintiffs. 
ChalmerSy  contra. 

Nelson,  J.,  delivered  the  opinion  of  the  conrt 

•  Whether  a  party  on  the  record,  devested  of  all  interest  in     [  *  94  ] 
the  result  of  the  suit,  and  therefore  unexceptionable  on  that 
ground,  is  a  competent  witness  or  not  in  the  cause,  can  scarcely  be 
regarded  as  an  open  question  in  this  court,  after  what  has  already 
fallen  from  it 

It  is  true,  as  stated  by  the  counsel  in  the  argument,  that  in  all  the 
cases  in  which  the  question  has  arisen,  the  party  was  liable  for  the 
costs  of  suit,  and  therefore  interested ;  but  whenever  the  question 
has  been  presented,  the  language  of  the  court  has  been  uniform,  that 
the  witness  was  incompetent  on  the  ground  of  his  being  a  party  on 
the  record ;  De  Wolf  v.  Johnson,  10  Wheat  367,  384 ;  Scott  v. 
Koyd,  12  Pet  145 ;  Stein  v.  Bowman  et  al.  13  Pet  209. 

In  Scott  v.  Lloyd,  the  court  referred  to  a  case  in  1  Pet  C.  C.  R.  301, 
where  it  had  been  .held,  that  a  party  named  on  the  record  might  be 
made  a  competent  witness,  by  a  release  of  his  interest,  and  expressed 
its  unqualified  dissent ;  and  in  Stein  v.  Bowman  et  oL  13  Pet  209,  in 
which  Bowman,  a  party,  had  been  admitted,  the  court,  after  noticing 
his  liability  for  costs,  remarked,  that  if  he  had  been  released,  or  a  sum 
of  money  sufficient  to  cover  the  costs  of  suit  brought  into  court,  his 
competency  would  not  have  been  restored. 

The  exclusion  is  placed  on  the  ground  of  policy,  which  forbids  a 
party  from  being  a  witness  in  his  own  cause,  and  that  this  would  be 
^e  practical  effect  and  operation  of  a  rule  of  evidence,  which  would 
enable  a  party  to  qualify  himself  for  a  witness  by  releasing  his  in- 
terest in  the  suit  Though  nominally  discharged  by  the  release,  he 
w^oald,  usually,  be  the  real  and  substantial  party  to  the  suit  in  feeling, 
if  not  in  interest;  thereby  holding  out  to  litigants  temptations  to 
peijory,  and  to  the  manufacturing  of  witnesses,  in  the  administration 
of  justice. 

The  question  is  one  in  respect  to  which  different  courts  have  en- 
tertained different  opinions,  and  we  admit  that  the  argument  in  favor 
of  the  admission  of  the  party,  upon  the  general  principles  of  evi- 
dence governing  the  competency  of  witnesses,  is  plausible,  and  not 
without  force.  But  the  tribunals  which  maintain  the  competency 
of  the  party,  if  devested  of  interest,  still  hold  that  he  cannot  be 
compelled  to  testify,  and,  also,  that  he  cannot  be  compelled  to 
testify  when  called  against  his  interest;  which,  upon  general  prin- 
diples,  if  consistently  carried  out  and  allowed  to  govern  the  question 
ID  the  admission  of  the  party,  would  lead  them  to  an  opposite  result 
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They  should  be  compelled  to  testify ;  for  if  the  admission 
[  •  95  ]  is  *  placed,  as  it  undoubtedly  is,  upon  principles  applicable 
to  the  admission  and  rejection  of  witnesses  generally,  in 
the  cause,  and  the  party  to  be  regarded  as  competent  when  without 
interest,  or  indifferent,  or  when  called  against  his  interest,  then,  like 
all  other  witnesses,  he  should  be  subject  to  the  writ  of  subpoena, 
and  to  the  compulsory  process  of  the  court,  and  not  left  at  liberty 
to  withhold  or  bestow  his  testimony  at  will. 

There  can  be  no  distinction  in  principle  in  this  respect,  in  favor 
of  a  party  to  the  record,  if  allowed  as  a  witness  at  all;  and  the 
only  ground  upon  which  the  court  can  stop  short  of  going  the  length 
indicated,  is,  by  giving  up  general  principles,  and  placing  itself  upon 
policy  and  expediency,  as  upon  the  whole  best  subserving,  in  the  in- 
stances mentioned,  the  interests  of  justice,  and  of  all  concerned  in  its 
administration  —  a  ground  which  has  been  supposed,  by  those  holding 
a  different  opinion  upon  the  question,  quite  suflScient  to  justify  the 
entire  exclusion  of  the  party. 

But  the  witness  in  this  case  is  also  Uable  to  objection  on  the 
ground  of  interest.  This  suit  was  pending  at  the  time  he  was  de- 
clared a  bankrupt  and  obtained  his  discharge ;  and  it  is  quite  clear  if 
the  defendants  had  eventually  succeeded,  the  discharge  would  not 
have  been  a  bar  tg  his  liability  for  the  costs  of  the  suit  The  judg- 
ment would  have  been  a  debt  accruing  subsequent  to  the  discharge, 
which  could  not  have  been  proved  under  the  act.  Act  of  Congress, 
August  19, 1841,  §  4,  5  Stats,  at  Large,  443;  Haswell  v.  Thorogood, 
7  Barn.  &  Cr.  705 ;  Brough  v,  Adcock,  7  Bing.  650.  His  future  ef- 
fects, therefore,  would  have  been  liable. 

And  even  if  the  discharge  could  have  operated  in  bar  of  his  lia- 
bility for  the  costs,  the  witness  was  still  interested  to  procure  a  re- 
covery in  favor  of  the  plaintiffs,  as  it  would  to  increase  the  effects  of 
his  estate  in  the  hands  of  the  assignee,  to  the  extent  of  his  interest  in 
the  demand  in  suit,  and  to  increase  the  surplus,  if ,  any,  which  would 
belong  to  him. 

For  this  reason,  a  defendant,  who  has  pleaded  his  certificate  upon 
wnich  a  nolle  prosequi  has  been  entered  by  the  plaintiff,  is  not  a 
competent  witness  for  his  co-defendant,  without  first  releasing  his  in- 
terest in  this  fund.  He  would  otherwise  be  interested  in  defeating  a 
recovery  of  the  demand  in  suit,  as  he  would  thereby  diminish  the 
claims  upon  his  joint  and  separate  property,  and  thus  increase  the 
surplus,  if  any,  in  winding  up  the  estate.  Butcher  v.  Forman,  6  HiU, 
583 ;  Aflalo  v,  Fourdrinicr,  6  Bing.  306. 

On  all  these  grounds  we  think  the  witness  was  incompetent,  and 
that  the  deposition  should  have  been  rejected. 
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It  has  been  suggested  that  the  objection  to  the  witness  came  too 
late,  and  should  have  been  made  before  the  commissioner  and  before 
the  cross-examination.  But  the  case  shows  that  both  parties  were 
aware  of  the  legal  objections  to  his  competency,  and  that  the  testi- 
mony was  taken  by  an  arrangement  between  them,  for  the 
purpose  •  of  presenting  the  question  to  the  court  The  [  *  96  ] 
counsel  for  the  plaintiffs  assumed,  as  is  apparent  from  his 
interrogatories  in  chief,  that  the  witness  was  incompetent  on  the 
ground  of  his  being  a  party  in  interest,  and  took  upon  himself  the 
burden  of  removing  the  objections.  For  this  purpose  he  produced 
hoB  discharge  in  bankruptcy,  and  on  the  14th  inst,  put  the  question 
to  him  whether  he  had  any  interest  in  the  suit,  and  if  not,  to  tell  how 
it  had  ceased. 

The  question  suggested  does  not  arise  in  the  case,  and  therefore  it 
is  unnecessary  to  examine  it. 

For  the  above  reasons  we  think  the  court  below  erred,  and  that  the 
judgment  must  be  reversed,  with  a  venire  de  novo. 


Henry  A.  Hall,  Plaintiff,  v.  William  Smith. 

5  H.  96. 

A  soretj  of  a  surety,  who  pays  the  debt,  may  maintain  an  action  tot  money  paid  against  the 

principal. 

Certificate  of  division  from  the  circuit  court  of  the  United  States 
for  the  district  of  Maryland. 

•At  the  trial  of  the  case,  the  plaintiff  offered  in  evidence  the  [  *  97  ] 
two  notes  hereinafter  inserted,  with  the  indorsements  thereon, 
and  further  offered  in  evidence  to  prove  that  the  defendant  being  in- 
debted to  a  certain  Philip  Thornton,  in  the  sum  of  money  hereinafter 
mentioned,  the  said  Thornton  brought  suit  against  him  in  Baltimore 
county  court,  in  the  State  of  Maryland,  on  the  18th  of  July,  1839 ;  while 
the  writ  was  in  the  hands  of  the  sheriff,  and  before  the  service  thereof 
on  the  defendant,  it  was  agreed  between  Smith  and  the  attorney  of 
Thornton,  that  Smith  should  be  permitted  on  his  honor  to  go  into  an 
adjoining  county  to  see  his  friends,  to  procure  security  in  order  to  re- 
lieve himself  from  said  suit.  He  went  and  returned ;  and  on  the 
29th  of  July,  1839,  in  the  State  aforesaid,  gave  two  promissory  notes 
to  Thornton,  dated  August  10, 1839 ;  one  for  $2,678.90,  payable  on 
the  Ist  of  April,  1840,  and  the  other  for  $3,669,  payable  on  the  1st 
of  June,  1840 ;  both  of  which  notes  were  indorsed  by  a  certain  James 
8.  McCaleb  and  a  certain  James  Kent,  as  securities  for  the  said 
Rmith ;  and  upbn  receiving  these  notes,  so  indorsed,  Thornton  dis- 
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continued  the  suit  against  Smith.  These  notes  were  not  paid  at 
maturity,  and  were  protested  for  non-payment ;  and  in  June,  1840, 
Thornton  brought  suit  on  both  of  them  against  McCaleb,  the  in- 
dorser,  in  Baltimore  county  court,  upon  which  he,  McCaleb,  was 
arrested,  and  being  in  the  hands  of  the  sheriff,  he  applied  to  a  cer- 
tain Richard  Lemmon  of  the  city  of  Baltimore,  to  become  his 
bail.  McCaleb  was  the  son-in-law  of  Henry  A.  Hall,  the  plain- 
tiff, who  resides  in  the  State  of  Maryland,  about  forty  miles  distant 
from  the  city  of  Baltimore,  and  Lemmon  being  an  intimate  Mend 
of  the  said.  Hall,  and  knowing  McCaleb  to  be  his  son-in-law,  agreed 
to  become  his  bail,  from  the  confidence  he  had  that  the  plaintiff  ' 
would  save  him  harmless ;  and  he  entered  bail  accordingly  in  both 
of  these  suits. 

That  at  the  first  interview  Lemmon  afterwards  had  with  the  plain* 
tiff,  the  latter  introduced  the  subject,  and  without  waiting  for  any  ap- 
plication from  Lemmon,  assured  him  that  he,  the  plaintiff,  would 
save  him  harmless,  and  Lemmon  having  entire  confidence  in  his 
verbal  promise,  did  not  ask  any  written  security.  Pending  these  suits 
Smith  paid  part  of  one  of  the  notes,  and  before  judgment  was  ob- 
tained upon  either  of  them.  Hall  paid  the  balance  of  the  last  men- 
tioned note,  and  upon  an  agreement  made  with  the  attorney 
[  •  98  ]  of  •  Thornton,  a  suit  by  Philip  Thornton  v.  Henry  Hall,  the 
plaintiff,  was  docketed  by  consent  on  the  .7th  of  September, 

1840,  in  the  circuit  court  of  the  United  States  for  the  district  of  Mary- 
land, and  on  the  declaration  was  indorsed  a  direction  to  the  clerk 
to  enter  judgment  for  the  amount  of  the  damages  in  the  narration 
to  be  released  on  payment  of  $2,669,  with  interest  from  the  1st  of 
January,  1840,  and  costs,  and  stay  of  execution  until  the  1st  of  July, 

1841,  which  was  signed  by  the  attorneys  for  the  plaintiff  and  defend- 
ant That,  accordingly,  at  the  next  term  of  said  court,  in  November, 
1840,  on  the  4th  day  of  the  month,  said  judgment  was  entered,  and 
the  suits  against  McCaleb,  in  which  Lemmon  was  bail,  according  to. 
an  arrangement  between  the  counsel  of  Thornton,  McCaleb,  and  Hall, 
were  dismissed,  having  been  countermanded  on  the  Ist  of  September, 
1840,  in  consequence  of  an  agreement  made  between  said  parties, 
Thornton,  McCaleb,  and  Hall,  previous  to  said  countermand,  that 
said  suit  should  be  docketed  by  consent,  and  judgment  confessed,  aa 
was  afterwards  done  in  the  manner  above  stated. 

The  judgment  was  confessed  in  the  circuit  court,  in  order  to  create 
a  lien,  upon  the  real  estate  of  Hall,  which  being  situated  in  a  part  of 
Maryland  which  was  not  within  the  jurisdiction  of  Baltimore  counter 
court,  it  was  supposed  that  a  judgment  in  that  court  would  not  l>e 
a  lien  upon  it. 
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Upon  the  confession  of  this  judgment  in  the  circuit  court,  the 
notes  above  mentioned  were  delivered  to  Hall  by  the  attorney  of 
Thornton ;  a  part  of  this  judgment  was  paid  to  the  attorney  of 
Thornton,  by  a  draft  of  Smith  in  favor  of  McCaleb,  upon  a  house  in 
New  Orleans,  and  the  balance  due  upon  it  was  paid  by  Hall  on  the 
30th  of  June,  1841.  James  S.  McCaleb  died  in  the  State  of  Mis- 
sissippi, of  which  he  was  a  citizen,  in  the  summer  of  1842,  and 
letters  of  administration  on  his  estate  were  afterwards,  on  the  28th 
day  of  November,  in  the  year  1842,  granted  by  the  proper  authority 
in  that  State  to  Jonathan  McCaleb ;  and  on  the  20th  of  May,  1843^ 
the  administrator  assigned  to  Hall,  the  plaintiff  in  this  ca^e,  the  notes 
aforesaid. 

The  notes,  with  the  several  indorsements  and  assignments  thereon. 
are  as  follows,  to  wit :  — 

$2,669.  Baltimore,  Angust  10,  1839. 

On  the  1st  day  of  January  next,  I  promise  to  pay  to  the  order  of 
James  S.  McCaleb,  twenty-six  hundred  and  sixty-nine  dollars,  for 
value  received,  payable  and  negotiable  at  the  Union  Bank  of  Mary- 
land. Wm.  Smith. 

4tt  Janua/ryy  1840.  —  J.  G.,  N,  P.    Non-payment 

No.  given.  —  H.  &  S. 

Indorsements.  —  651.     Wm.  Smith,  ^2,669.    January  1. 

James  S.  McCaleb, 
James  Kent.  ' 

•  In  consideration  that  the  amount  of  the  within  note,     [  *  99  ] 
with  interest  thereon,  was  paid  by  Henry  A.  Hall,  Esq.,  in 
behalf  of  James  S.  McCaleb,  deceased,  the  indorser  thereon,  now  I 
do  hereby  assign  to  said  Henry  A.  Hall,  said  note. 

JoNA.  McCaleb,  Administrator  of 

May  20, 1843.  James  S.  McCaleb,  deceased 

$2,678.90.  Baltimore,  August  10,  1839. 

On  the  1st  day  of  April  next,  I  promise  to  pay  to  the  order  of 
James  S.  McCaleb,  twenty-six  hundred  and  seventy-eight  dollars  i^g^ 
for  value  received,  payable  and  negotiable  at  the  Union  Bank  of 
Maryland*  Wm.  Smith. 

April  1.     Prot  non-payment,  4th  April,  1840. 

Indorsed.     Union,  683.     Wm.  Smith,  $2,678.90.     April  1. 

Jas.  S.  McCaleB) 
James  Kent. 

VOL.   XVL  28 
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BaUiniore^  July  13,  1840.     ^1,500.     By  cash,  received  of  Jas.  S. 

McCaleb,  on  account,  the  within  fifteen  hundred  dollars. 

• 

Jno.  M.  Gordon,  Attorney  for 

P.  Thornton. 

$400.    July  24.     By  cash,  $400.  John  M.  Gordon. 

$200.     By  cash,  two  hundred  dollars.     August  3, 1840. 

J.  M.  Gordon* 

1  assign  the  within  note  to  Henry  A.  Hall,  for  value  received. 

Jonathan  McCaleb,  Administrator  of 
May  20, 1843.  James  S.  McCaleb. 

The  defendant  offered  to  give  in  evidence  that  Smith  and  McCaleb, 
the  drawer  and  payee  of  the  two  notes  given  to  Thornton,  were  citi- 
zens of  the  State  of  Mississippi  at  the  date  of  the  notes,  and  that 
McCaleb  continued  to  be  so  until  his  death,  and  that  Smith  still 
continues  to  be  so. 

Upon  this  evidence,  the  following  questions  occurred :  — 

1.  Is  the  plaintiff  entitled  to  recover  of  the  defendant  the  money 
paid  by  plaintiff  to  Thornton,  or  any  part  of  it,  as  being  money  paid 
for  his  (Smith's)  use? 

2.  ff  the  first  question  is  answered  in  the  negative,  then  can  the 
defendant,  upon  the  issue  joined  in  this  case,  offer  evidence  that 
Smith  and  McCaleb  were  both  citizens  of  Mississippi  when  the  notes 
stated  in  the  testimony  were  given,  in  order  to  bar  the  plaintiff  of  his 
action  in  this  court  as  assignee  of  said  notes  ? 

And  the  judges  being  opposed  in  opinion  upon  each  of  these 
points,  they  are,  at  the  request  of  the  plaintiff,  ordered  to  be  certified 
to  the  supreme  court  at  their  next  session. 

Dulany^  for  the  plaintiff. 

Stuart  and  Giles^  contra. 

[  •  102  ]       •  Wayne,  J.,  delivered  the  opinion  of  the  court 

Upon  the  trial  of  this  cause  in  the  circuit  court,  two  points 
were  made,  upon  which  the  judges  differed  in  opinion ;  and  it  has 
been  certified  to  this  court,  as  is  provided  for  in  the  6th  section  of 
the  act  of  1802,  entitled:  "An  act  to  amend  the  judicial  system  ot 
the  United  States."  2  Statutes  at  Large,  159.  From  the  evidence, 
we  think  that  all  the  persons  in  this  transaction  became  privies  in  the 
same  contract  to  secure  the  payment  of  a  debt  due  by  the  defendant 
t»  Thornton.     The  payment  of  it,  therefore,  by  any  one  of  themi 
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other  than  the  debtor,  was  a  payment  at  his  request,  and  an  express 
assumpsit  to  reimburse  the  amount. 

But,  suppose  such  a  privity  not  existing  between  the  parties,  the 
evidence  shows  it  also  to  be  a  case  of  the  surety  of  a  surety  paying 
the  debt  of  a  principal,  under  a  legal  obligation,  firom  "Which 
the  •  principal  was  bound  to  relieve  him.  Such  a  payment  [  *  103  J 
is  a  sufEcient  consideration  to  raise  an  implied  assumpsit  to 
repay  the  amount,  though  the  payment  was  made  without  a  request 
fix»m  the  principal.  Tappin  r.  Broster,  1  C.  &  P.  112 ;  Exall  v.  Par* 
tridge,  8  Term  R.  310 ;  Child  v.  Morley,  ibid.  610. 

We  shall  decide  the  first  point  certified  to  be  answered  in  the 
affirmative,  which  makes  it  unnecessary  to  notice  the  second. 


John   A.  Barrt,  Plaintiff  in  Error,  v.  Mart  Mercein  and  Eliza 

Ann  Barrt.  S. 

5  H.  103. 

A  imt  of  error  does  not  lie,  to  reexamine  the  judgment  of  a  circoit  court,  on  a  writ  of  habeas 

corpus  ad  subjiciendum. 

The  case  is  stated  in  the  opinion  of  the  court. 

W.  Wi  Campbell  and  Rockwell^  for  the  motion  to  dismiss. 

Barry^  in  person,  contrd. 

•  Tanbt,  C.  J.,  delivered  the  opinion  of -the  court  [  *  118  ] 

This  case  is  brought  up  by  writ  of  error  to  the  circuit  court 
for  the  southern  district  of  New  York. 

It  appears  from  the  record  that  the  plaintiff  in  error  is  a  subject  of 
the  queen  of  Great  Britain,  and  resides  in  Liverpool,  Nova 
Scotia.  •  In  April,  1835,  he  intermarried  with  Eliza  Ann  (  *  119  ] 
Barry,  one  of  the  defendants  in  error,  who  is  the  daughter 
of  the  late  Thomas  B.  Mercein,  of  the  city  of  New  York ;  and,  upon 
some  unfortunate  disagreement  between  the  plaintiff  in  error  and  his 
wife,  a  separation  took  place  in  the  year  1838,  and  they  have  ever 
since  lived  apart ;  she  residing  in  New  York,  and  he  at  Liverpool. 
They  have  two  children,  a  son  and  a  daughter.  The  son  is  with  his 
father ;  and  the  daughter,  now  about  ten  years  of  age,  is  with  her 
mother. 

The  plaintiff  in  error  filed  his  petition  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York,  at  April  term, 
1844,  stating  that  his  wife  had  separated  from  him  without  any  justifi- 
able cause,  and  refused  to  return,  and  unlawfully  detained  and  kept 


828  SUPREME   COURT  OF  THE  UNITED  STATES. 

Barry  v.  Mercein.    5  H. 

from  him  his  daughter ;  that  she  was  ha4|pH|  c4^tenanced,  and 
encouraged  in  these  unlawful  proceedings  by  her  mother,  Mary  Mer- 
cein, the  other  defendant  in  error;  and  prayed  that  the  writ  of  habeas 
corpus  ad  subjiciendum  might  issue,  commanding  the  said  Mary 
Mercein  and  Eliza  Ann  Barry  to  have  the  body  of  his  daughter, 
Mary  Meicein  Barry,  by  them  imprisoned  and  detained,  with  the 
time  and  cause  of  such  imprisonment  or  detention,  before  the  circuit 
court,  to  do  and  receive  what  should  then  and  there  be  considered  of 
the  said  Mary  Mercein  Barry.  The  petition  was  supported  by  the 
usual  affidavits  and  proofs.  The  case  came  on  to  be  heard  in  the 
circuit  court,  and  it  was  then  ordered  and  adjudged  by  the  court,  that 
the  petition  be  disallowed,  and  the  writ  of  habeas  corpus  denied.  It 
is  upon  this  judgment,  that  the  writ  of  error  is  brought. 

A  motion  has  been  made  to  dismiss  the  writ  of  error  for  the  want 
of  jurisdiction  in  this  court.  In  the  argument  upon  this  motion,  the 
power  of  the  circuit  court  to  award  the  writ  of  habeas  corpus  in  a 
case  like  this,  has  also  been  very  fully  discussed  at  the  bar.  But  this 
question  is  not  before  us,  unless  we  have  power,  by  writ  of  error,  to 
reexamine  the  judgment  given  by  the  circuit  court,  and  to  affirm  or 
reverse  it,  as  we  may  find  it  to  be  correct  or  otherwise.  And  the 
question,  therefore,  to  be  first  decided  is,  whether  a  writ  of  error  will 
lie  upon  the  judgment  of  the  circuit  court  in  this  case,  refusing  to 
grant  the  writ  of  habeas  corpus.  It  is  an  important  question,  deeply 
interesting  to  the  parties  concerned ;  and  we  have  given  to  it  a  full 
and  mature  consideration. 

By  the  constitution  of  i]jie  United  States,  the  supreme  court  pos- 
sesses no  appellate  power  in  any  case,  unless  conferred  upon  it  by 
act  of  congress ;  nor  can  it,  when  conferred,  be  exercised  in  any  other 
form,  or  by  any  other  mode  of  proceeding  than  that  which  liie  law 
prescribes. 

The  act  of  1789,  c.  20,  §  22,^  provides  that  final  judgments  and 
decrees  in  civil  actions  and  suits  in  equity  in  a  circuit  court,  when 
the  matter  in  dispute  exceeds  the  sum  or  value  of  $2,000,  ex» 
'  •  120  ]  elusive  of  costs,  may  be  reexamined  and  reversed  or  *  affirmed 
in  the  supreme  court.  And  it  is  by  this  law  only,  that  we 
ore  authorized  to  reexamine  any  judgment  in  a  circuit  court  by  writ 
of  error. 

Before  we  speak  more  particularly  of  the  construction  of  this  seo- 
tion,  it  may  be  proper  to  notice  the  difference  between  the  provisions 
contained  in  it,  and  those  of  the  25th  section,  in  the  same  act  of  con* 
gress,  which  gives  the  appellate  power  over  the  judgments  of  the 

Btate  courts.     In  the  latter  case,  the  right  to  reexamine  is  not  made 

•»»-^— ^-^— ^^^-^^  III  .  _^^_^      _ 

^  1  Stats,  at  Lai^,  84. 
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to  depend  on  the  money  value  of  the  thing  in  controversy,  but  upon 
the  character  of  the  right  in  dispute,  and  the  judgment  which  the 
state  court  has  pronounced  upon  it ;  and  it  is  altogether  immaterial 
whether  the  right  in  controversy  can  or  cannot  be  measured  by  a 
money  standard. 

But  in  the  22d  section,  which  is  the  one  now  under  consideration, 
the  provision  is  otherwise ;  and  in  order  to  give  this  court  jurisdiction 
to  reexamine  the  judgment  of  a  circuit  court  of  the  United  States, 
the  judgment  or  decree  must  not  only  be  a  final  one,  in  a  civil  action 
or  suit  in  equity,  but  the  matter  in  dispute  must  exceed  the  sum  or 
value  of  $2,000,  exclusive  of  costs.  And  in  order,  therefore,  to  give 
us  appellate  power  under  this  section,  the  matter  in  dispute  must  be 
money,  or  some  right,  the  value  of  which,  in  money,  can  be  calcu- 
lated and  ascertained. 

In  the  case  before  us,  the  controversy  is  between  the  father  and 
mother  of  an  infant  daughter.  They  are  living  separate  from  each 
other,  and  each  claiming  the  right  to  the  custody,  care,  and  society 
of  their  child.  This  is  the  matter  in  dispute.  And  it  is  evidently 
utterly  incapable  of  being  reduced  to  any  pecuniary  standard  of 
value,  as  it  rises  superior  to  money  considerations. 

The  question  for  this  court  to  decide  is,  whether  a  controversy  of 
this  character  can,  by  a  fair  and  reasonable  con^ruction,  be  regarded 
as  within  the  provisions  of  the  22d  section  of  the  act  of  1769.  Is  it 
one  of  those  cases  in  which  we  are  authorized  to  reexamine  the  de- 
cision of  a  circuit  court  of  the  United  States,  and  affirm  or  reverse 
its  judgment  ?  We  think  not.  The  words  of  the  act  of  congress 
are  plain  and  unambiguous.  They  give  the  right  of  revision  in  those 
cases  only  where  the  rights  of  property  are  concerned,  and  where  the 
matter  in  dispute  has  a  known  and  certain  value,  which  can  be 
proved  and  calculated,  in  the  ordinsury  mode  of  a  business  transaction. 
There  are  no  words  in  the  law  which,  by  any  just  interpretation,  can 
be  held  to  extend  the  appellate  jurisdiction  beyond  those  limits,  and 
authorize  us  to  take  cognizance  of  cases  to  which  no  test  of  money 
value  can  be  applied.  Nor,  indeed,  is  this  limitation  upon  the  appel- 
late power  of  this  court  confined  to  cases  like  the  one  before  us.  It 
is  the  same  in  judgment9  in  criminal  cases,  although  the  liberty  or 
life  of  the  party  may  depend  on  the  decision  of  the  circuit 
court  And  since  this  court  can  exercise  *  no  appellate  [  *  121  J 
power  unless  it  is  conferred  by  act  of  congress,  the  writ  of 
SETor  in  tliis  case  must  be  dismissed. 

2  B.  704;  1  Wal.  248;  8  Wal.  250;  7  Wal.  864. 

28* 
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Jacob  S.  Matbbrry,  Plaintiff  in  Error,  v.  James  H.  Thompson, 

Defendant. 

5  H.  121. 

A.  writ  of  error  to  a  circuit  coart,  to  remove  a  record  in  a  case  carried  thither  from  the  dis- 
trict court  for  the  northern  district  of  Alabama,  under  the  act  of  February  6, 1839,  (5  Stats, 
at  Large,  816,  §  9,)  can  issue  only  in  those  cases  in  which  it  may  issue  when  cases  are 
carried  to  the  circuit  from  the  district  courts,  under  the  judiciary  act  of  1789,  and  by  the 
act  of  July  4,  1840,  (5  Stats,  at  Lai^e,  392,)  which  gave  a  writ  of  error  from  this  court  in 
such  cases. 

This  court  can  revise  only  those  judgments  which  are  final. 

The  case  is  stated  in  the  opinion  of  the  court 
Brockenbrough  and  SJiermcmy  for  the  plainti£ 
Dargarij  contra. 

[  *  125  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

Upon  looking  into  the  record,  in  this  case,  we  find  that 
there  was  no  final  judgment  in  the  circuit  court,  and  consequently 
no  writ  of  error  will  lie  from  this  court 

It  appears  that  the  plaintiff  in  error  brought  an  action  of  trespass 
against  the  defendant,  in  the  district  court  for  the  middle  district  of 
Alabama,  for  taking*  and  carrying  away  certain  goods  and  chattels 
alleged  to  be  the  property  of  the  plaintiff*,  and  recovered  a  judgment 
for  $3,709.94,  and  costs. 

A  bill  of  exception  was  taken  by  the  defendant  to  the  rulings  of 
the  court  upon  several  points  raised  at  the  trial,  and  the  case  removed 
by  writ  of  error  to  the  circuit  court  for  the  southern  district  of  Ala- 
bama, where  the  judgment  of  the  district  court  was  reversed,  with 
costs.  And  upon  this  judgment  of  reversal,  without  any  further  pro- 
ceedings in  the  circuit  court,  the  plaintiff  sued  out  a  writ  of  enor 
firom  this  court 

The  writ  of  error  to  remove  the  case  to  the  circuit  court  is  given 

by  the  act  of  1839,  c.  20,  §  9 ;  and  as  this  law  contains  no  special 

provision  in  relation  to  the  judgments  of  the  circuit  court  in  such 

cases,  the  decisions  of  that  court  must  be  reexamined  here, 

[  *  126  ]  •  in  the  manner  and  upon  the  principles  prescribed  in  the 

general  laws  upon  that  subject 

The  judiciary  act  of  1789,  §  24,^  provides  tiiat,  where  the  judg- 
ment of  a  district  court  is  reversed  in  the  circuit  court,  such  court 
shall  proceed  to  render  such  judgment  as  the  district  court  should 
have  rendered.  Under  this  act,  however,  the  judgment  of  a  circuit 
court  upon  a  writ  of  error  to  a  district  court  could  not  be  reexamined 

1 1  Stats,  at  Large,  85. 
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in  this  court,  no  writ  of  error  in  such  cases  being  given.  And  so  the 
law  stood  until  the  act  of  July  4, 1840,  c  43,  §  3,  which  provides  that 
writs  of  error  in  such  cases  shall  lie,  upon  the  judgment  of  a  circuit 
court,  **  in  like  manner  and  under  the  same  regulations,  limitations, 
and  restrictions  as  were  there  provided  by  law  for  writs  of  error  on 
judgments  rendered  upon  suits  originally  brought  in  the  circuit 
court''  And,  under  the  22d  section  of  the  act  of  1789,  writs  of  error 
on  judgments  rendered  in  a  circuit  court  upon  suits  originally 
brought  there,  will  lie  only  in  cases  when  the  judgment  is  a  final  one, 
and  the  matter  in  dispute  exceeds  the  sum  or  value  of  ^2,000,  exclu- 
sive of  costs. 

It  is  evident  that  the  judgment  of  the  circuit  court  now  before  us 
is  not  a  final  one.  It  does  not  dispose  of  the  matter  in  dispute. 
And  if  it  was  affirmed  in  this  court,  it  would  stUl  leave  the  matter  in 
dispute  open  to  another  suit,  and  might  result  in  another  writ  of  error 
to  remove  it  to  the  circuit  court,  and  then  again  to  this  court.  The 
act  of  congress  certainly  never  intended  to  sanction  such  fruitless  and 
inconclusive  litigation,  and  therefore  directed  that  the  circuit  court 
should  give  such  judgment  as  the  district  court  ought  to  have  given, 
that  is  to  say,  a  final  judgment  upon  the  matter  in  dispute.  Instead 
of  suing  out  a  writ  of  error  upon  the  judgment  of  reversal,  the 
plaintiff  should  have  taken  the  necessary  steps  to  bring  his  case  to  a 
final  decision  in  the  circuit  court,  in  the  same  manner  as  if  the  suit 
had  been  originally  brought  there.  And  if  he  supposed  any  of  the 
rulings  or  instructions  of  the  court  at  the  trial  to  be  erroneous,  he 
would  have  been  entitled  to  his  exception,  and  this  court  could  then 
by  writ  of  error  have  reexamined  the  judgment  of  the  circuit  court, 
and  finally  decided  upon  the  matter  in  controversy  in  the  suit 

But  upon  the  judgment  of  reversal  only,  which  leaves  the  dispute 
between  the  parties  still  open,  no  writ  of  error  will  lie,  and  the  writ 
issued  in  this  case  must  therefore  be  dismissed* 


John  G.  Nelson,  Charles  G.  Carleton,  William  H.  Stewart, 
(Partners  in  Trade  under  the  Name  of  Nelson,  Carleton,  and  Co.) 
Henry  Parish,  Daniel  Parish,  John  R.  Marshall,  John  B.  Sea* 
MAN,  Thomas  Parish,  Leroy  M.  Wiley,  (Partners  in  Trade  under 
the  Name  of  Parish,  Marshall,  and  Co.)  Appellants,  v.  John  J. 
Hill,  John  P.  Lipscomb,  Absalom  Hardin,  Lorenzo  I.  SextoNi 
and  Ann  R.  Sexton,  (his  Wife,)  and  James  Gray,  Defendants. 

5  H.  127. 

An  objection  to  a  bill  for  maltifarionsness  cannot  be  taken  by  the  defendant  for  the  firrt 
time,  after  answer. 
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Where  one  partner  dies,  a  creditor  may  go  at  onoe  into  equity  for  an  account  of  his  assets, 
and  may  and  shoald  join  the  surviving  partner,  and  the  representative  of  another  deceased 
partner. 

Sevei-al  distinct  creditors  may  join  in  such  a  bill ;  and  where  the  deceased  partner  was  a 
member  of  two  firms,  the  creditors  of  both  firms  may  join,  and  may  make  the  surviving 
partners  of  both  firms^  and  the  representatives  of  any  deceased  partner  of  either  firm,  par- 
ties defendant. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  south- 
ern district  of  Alabama,  in  a  suit  in  equity,  brought  by  creditors  of 
Whitsett,  Gray,  and  Co.,  and  of  Whitsett  and  Goay,  to  reach  the  as- 
sets of  Gray,  a  deceased  copartner  in  both  firms. 

Of  the  individuals  composing  the  two  firms,  William  H.  Whitsett 
died  in  October,  1835,  and  administration  of  his  estate  was  commit- 
ted to  Lipscomb  and,  Hardin.  Thomas  Ghray  died  in  1835,  and  ad- 
ministration of  his  estate  was  granted  to  James  Gray  and  Ann  B. 
Gray,  the  widow  of  Thomas,  who  afterwards  intermarried  with  Lo- 
renzo Sexton.  John  J.  Hill  survived. 
[  *  128  ]  •  Lipscomb  and  Hardin  answered  the  bills,  denying  gen- 
erally the  merits  of  the  claim. 

Hill  answered  separately,  and  concluded  his  answer  with  denying 
the  right  of  the  complainants  to  unite  their  claims  in  one  suit. 

Gray  filed  a  separate  demurrer,  assigning  therefor  the  following 
causes :  — 

1.  That  the  said  complainants  have  not  by  their  said  bill  and 
amended  bill  made  such  a  case  as  entitles  them,  in  a  court  of  equity, 
to  any  discovery  &om  this  defendant,  or  any  relief  against  him  as  to 
matter  contained  in  the  said  bill  and  amended  bill,  &c 

2.  That  the  complainants  have  joined  in  their  bill  and  amended 
bill  distinct  matters,  which,  according  to  law  and  the  practice  of  this 
court,  ought  not  to  be  joined,  &c. ;  that  is  to  say,  have  joined  mat- 
ters against  the  late  firm  of  Whitsett  and  Gray,  composed  of  William 
H  Whitsett,  deceased,  and  Thomas  Gray,  deceased,  with  matters 
against  the  late  firm  of  Whitsett,  Gray,  and  Co.,  composed  of  the 
said  Whitsett  and  Gray  and  one  John  J.  Hill,  the  said  John  J.  Hill 
having  no  interest  in  the  matter  against  the  said  late  firm  of  Whit> 
sett  and  Gray.  They  have  joined  matters  of  debt  against  said  late 
firm,  Whitsett  and  Gray,  created  by  note,  payable  to  certain  persons 
using  the  name  and  style  of  White,  Brothers,  and  Co.,  to  which 
debt  the  said  complainants,  or  either  of  them,  have  not  any  interest, 
as  far  as  appears  by  their  said  bill  or  amended  bill,  and  in  which 
the  said  defendant,  Hill,  is  in  nowise  interested,  nor  in  anywise 
liable,  &c. 

3.  The  complainants'  bill  and  amended  bill  do  not  show  that  cooi- 
plainants  had  exhausted  their  remedy  at  law  before  coming  into  this 
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coort,  in  such  manner  as  to  entitle  them  to  the  aid  of  this  honorable 
court  as  a  court  of  chancery,  &c.  Wherefore,  for  the  foregoing 
causesy  and  for  divers  other  causes  of  demurrer  appearing  in  the  said 
bill  and  amended  bill,  this  defendant  doth  demur  thereto ;  and  he 
prays  the  judgment  of  this  honorable  court  whether  he  shall 
•  be  compelled  to  make  further  and  other  answers  to  the  [  *  129  ] 
said  bill,  and  he  humbly  prays  to  be  dismissed  from  hence 
with  his  reasonable  cost  in  this  behalf  sustained. 

In  December,  1841*  the  cause  came  before  the  district  court,  which 
sustained  the  demurrer. 

The  complainants  appealed  to  the  circuit  court,  which,  in  March, 
1843,  affirmed  the  decree  of  the  district  court  From  the  decision  of 
the  circuit  court  the  complainants  appealed  to  this  court. 

Dargan^  for  the  appeUants. 

OriUendeny  contriu 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  131  ] 
Amongst  the  causes  assigned  for  the  demurrer  in  this 

case,  no  objection  is  urged  as  founded  upon  the  joinder  of  the  differ- 
ent complainants  in  the  bill  and  amended  bill,'  unless  it  be  supposed 
that  an  objection  may  be  implied  in  the  general  language  of  the  first 
assignment,  namely,  that  the  complainants  had  not  by  their  bills 
made  such  a  case  as  entitled  them  to  relief.  From  a  statement  thus 
vague  and  indefinite,  it  would  be  difficult  to  deduce  any  one  objec- 
tion rather  than  another ;  but  could  this  assignment  be  understood 
as  pointing  specifically  to  the  structure  of  the  bills  as  multifarious, 
from  the  number  or  relative  position  of  the  complainants,  it  is  cer- 
tain that  no  valid  exception  could  on  either  of  those  grounds  be  sus- 
tained. 

These  bills  are  formally,  as  well  as  substantially,  creditors'  bills, 
by  which  the  complainants  are  regularly  and  properly  united  in  seek- 
ng  satisfaction  from  subjects  against  which,  as  creditors  of  the  de-' 
fendants,  they  can  properly  claim.  As  to  the  nature  and  regu- 
larity of  such  a  proceeding,  see  Mitford's  Equity  Pleadings,  166, 
167 ;  Story's  Equity  Pleadings,  §§  99, 100,  and  the  authorities  there 
cited. 

*  From  a  want  of  perspicuity  in  the  statements  contained  [  *  132  ] 
in  the  bill  and  amended  bill,  in  the  former  especially,  there 

might  seem  at  first  view  some  plausibility  in  the  second  cause  as- 
signed for  the  demurrer,  namely,  the  multifariousness  of  the  bills 
from  tiie  joinder  of  parties  as  defendants,  who  are  supposed  to  be 
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unconnected  in  interest  and  in  liability.  The  objection  of  mnltifiELri- 
ousness  is  one  of  which  it  is  said  by  the  authorities  a  defendant  can 
avail  himself  by  demurrer  or  exception  taken  to  the  pleading  only. 
That  being  designed  for  his  protection  against  the  vexation  and  ex- 
pense of  answering  to  matters  irrelevant  to  the  true  controversy  exist- 
ing between  him  and  the  complainant,  if,  instead  of  arresting  the 
irregularity  at  the  commencement,  and  claiming  the  exemption  in- 
tended for  him,  he  will  go  on  and  answer  the  bill,  the  reason  for  the 
exemption  designed  by  the  rule  no  longer  exists ;  and  although,  at 
the  hearing,  the  court  may,  sponte  sua^  make  an  objection  for  multi- 
fariousness, it  is  no  longer  in  the  power  of  a  party,  after  answer,  to 
do  so.  See  Whaley  v.  Dawson,  2  Scho.  &  Lef.  370,  and  Ward  v. 
Cooke,  5  Madd.  122.  From  the  character  of  this  objection,  then, 
and  from  the  established  requisition  as  to  the  time  and  mode  of  mak- 
ing it  by  a  defendant,  it  must  of  course  be  tested  and  determined  by 
the  structure  of  the  bill  alone,  and  cannot  be  enforced,  explained,  or 
removed  by  proceedings  posterior  to  the  biU  and  demurrer,  nor  by  the 
evidence.  From  some  obscurity  in  the  bill  and  amended  bill,  as  has 
already  been  observed,  there  might  seem  to  be  a  want  of  connection 
in  interest  and  in  liability  between  the  defendants,  such  as  would  not 
warrant  their  being  joined  in  the  same  suit.  This  objection,  how- 
ever, will  entirely  vanish  upon  a  closer  examination  of  the  relative 
positions  of  the  parties. 

The  complainants  consist  of  two  sets  of  creditors.  First,  the  firm 
of  Nelson,  Carleton,  and  Co. ;  secondly,  the  firm  of  Parish,  Marshall, 
and  Co.  To  each  of  these  firms  the  copartnership  of  Whitsett, 
Gray,  and  Co.  became  indebted.  The  debt  contracted  to  the  former 
house  was  evidenced  by  the  note  of  Whitsett,  Gray,  aijd  Co.  The 
debts  (for  there  were  several  in  the  second  instance)  due  to  Parish, 
Marshall,  and  Co.  were  evidenced  by  two  notes  of  Whitsett,  Gray, 
and  Co.,  by  a  bill  drawn  by  Whitsett,  Gray,  and  Co.  on  Sims  and  Co. 
(which  it  is  alleged  was  not  accepted,)  and  by  a  note  of  Whitsett 
and  Gray,  payable  to  White,  Brothers,  and  Co.,  and  passed  in  some 
mode  not  distinctly  set  forth  by  Whitsett,  Gray,  and  Co.  to  Parish, 
Marshall,  and  Co.  The  firm  of  Whitsett,  Gray,  and  Co.  was  com- 
posed of  William  H.  Whitsett,  Thomas  Gray,  and  John  J.  Hill; 
that  of  Whitsett  and  Gray  was  composed  of  William  H.  Whitsett 
and  Thomas  Gray.  Thus  it  appears  that  Thomas  Gray  was  a  mem- 
ber of  both  firms.  The  complainants  allege  the  deaths  of  both 
Whitsett  and  Gray,  leaving  Hill  as  surviving  partner  of  the  firm  of 
Whitsett,  Gray,  and  Co.  They  aver  that  Lipscomb  and  Hardin  ad- 
ministered upon  the  estate  of  Whitsett,  and  had  reported 
[*133]  that  estate   *to  the  county  court  to  be  insolvent;    that 
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Ann  B.  Gray,  widow  of  Thomas  Gray,  and  who  had  intermar- 
lied  with  L.  Sexton,  had,  conjointly  with  James  Gray,  taken  admin- 
istration of  the  estate  of  Thomas ;  that,  upon  judgments  obtained 
on  the  notes  of  Whitsett,  Gray,  and  Co.,  against  Hill,  the  surviving 
partner,  executions  had  been  sued  out  and  returned  nulla  bona.  There 
is,  in  the  next  place,  charged  a  belief  of  frauds  and  concealment  on 
the  part  of  Hill,  and  of  the  administrators  of  Whitsett,  and  also  the 
perfect  solvency  of  the  estate  of  Thomas  Gray ;  the  whole  concluding 
with  a  prayer  for  accounts  of  the  effects  of  Whitsett,  Gray,  and  Co., 
of  William  H.  Whitsett,  and  of  Thomas  Grray,  in  the  hands  of  their 
representatives,  and  for  satisfaction. 

It  is  now  a  rule  of  law  too  well  settled  to  be  shaken,  that  the  cred- 
itor of  a  partnership  may,  at  his  option,  proceed  at  law  against  the 
surviving  partner,  or  go  in  the  first  instance  into  equity  against  the 
representatives  of  the  deceased  partner.  See  the  several  cases  on  this 
point  collected  in  Story  on  Partnership,  §  362,  note  3.  This  being 
conceded,  there  can  be  no  valid  exception  to  the  prosecution  of  this 
suit  immediately  against  the  representatives  of  Thomas  Gray,  and  it 
IB  to  the  advantage  of  his  estate  that  the  representatives  of  Whitsett, 
and  the  surviving  partner,  HiU,  should  both  be  called  in,  that  they 
may  be  required  to  contribute  from  any  appropriate  means  in  their 
possession  towards  the  discharge  of  their  joint  and  several  obliga- 
tions. Here,  then,  will  be  perceived  the  answer  to  the  third  cause 
assigned  for  the  demurrer,  namely,  that  the  complainants  had  not  ex- 
hausted their  remedy  at  law  before  going  into  a  court  of  equity.  It  is 
the  right  also  of  the  representatives  of  the  deceased  partner,  Whitsett, 
and  that  of  the  surviving  partner.  Hill,  to  participate  in  settlements  in 
which  their  interests  are  directly  involved ;  and  an  omission  in  the 
bills  to  convene  these  joint  parties  in  interest  for  this  purpose,  with 
the  representatives  of  the  other  deceased  partner.  Gray,  would  have 
exhibited  a  palpable  and  material  defect  in  the  proceedings  of  the 
complainants'. 

According  to  the  case  made  in  the  bill  and  amended  bil].  there 
are  no  visible  partnership  effects,  and  it  may  be  the  fact  that  the  sur- 
viving partner.  Hill,  and  the  estate  of  the  deceased  partner,  Whitsett, 
are  both  insolvent.  Should  this  turn  out  to  be  true,  then  the  sepa- 
rate estate  of  the  partner.  Gray,  said  to  be  solvent,  must  be  respon- 
sible to  the  creditors  of  each  of  the  firms  of  which  he  was  a  member. 
In  order  to  ascertain  the  precise  extent  of  Gray's  responsibility, 
accounts  would  be  proper,  not  only  between  the  two  firms  and 
their  respective  creditors,  but  also  between  these  firms  themselves. 
Accounts  would  likewise  be  proper  of  the  separate  effects  of  the  de- 
ceased partners.     This  view  of  the  case  removes  the  ground  set  forth 
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in  the  second  assignment  of  causes  of  demurrer.  We  are  of  opinion 
that  the  court  could,  in  equity,  properly  take  cognizance  of  this  cause 

without  the  necessity  for  further  previous  proceedings  at 
[  *  134  ]   *  law ;  that  the  bill  and  amended  bill  of  the  complainants 

were  not  exceptionable  for  multifariousness;  that  the  de- 
cree of  the  circuit  court  dismissing  those  bills  for  either  of  the  causes 
assigned  for  the  demurrer  is  erroneous.  The  decree  is  therefore 
reversed,  and  this  cause  is  remanded  to  the  circuit  court,  with  direc- 
tions to  be  there  proceeded  in,  conformably  with  the  principles  here 
established. 


John  A.  Rowan  and  John  L.  Harris,  Copartners  in  Trade  under 
the  Name  and  Style  of  Rowan  and  Harris,  Plaintiffs  in  Error,  r. 
Hiram  G.  Runnels,  Defendant  in  Error.     Same  v*  Same. 

5  H.  134. 

This  court  having  deliberately  decided  a  contract  to  bo  valid,  declined  to  reverse  its  decision, 
though,  subsequent  thereto,  the  highest  court  of  the  State  where  the  contract  was  made 
and  to  be  performed,  decided  that  a  similar  contract  was  invalid  because  prohibited  bj  the 
constitution  of  the  State. 

Groves  v.  Slaughter,  ISP.  449,  affirmed. 

The  case  is  stated  in  the  opinion  of  the  court 
Nelsorij  for  the  plaintiffs. 
Bibbj  contra. 

[  •  138  ]       *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  action  was  brought  in  the  circuit  court  for  the  south- 
ern district  of  Mississippi,  by  the  plaintiffs,  upon  a  promissory  note 
made  to  them  by^the  defendant  for  $2,950.70,  dated  March  27, 1839, 
and  payable  on  the  1st  of  March,  1840. 

The  defendant  offered  in  evidence  that  the  only  consideration  of 
this  note  was  certain  slaves  sold  by  the  plaintiff  to  him  in  Missis 
sippi,  in  the  year  1836,  this  note  being  given  to  take  up  former  secu 
rities  which  had  not  been  paid ;  and  that  the  said  slaves  were  intro- 
duced  and  imported  into  the  State  in  the  year  last  above  mentioned, 
by  the  plaintiffs,  as  merchandise  and  for  sale. 

Upon  this  evidence,  the  court  instructed  the  jury  that  if  the  slaves 
were  so  introduced  after  the  1st  of  May,  1833,  the  note  was  void,  and 
their  verdict  must  be  for  the  defendant  The  plainti£&  excepted  to 
this  instruction,  and  the  verdict  and  judgment  being  against  them, 
they  have  brought  the  case  here  by  writ  of  error. 
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The  circuit  court  held  this  contract  to  be  illegal  and  void,  under 
the  following  section  of  the  constitution  of  Mississippi,  adopted  in 
1832 :  ^'  The  introduction  of  slaves  into  this  State,  as  merchandise  or 
for  sale,  shall  be  prohibited  firom  and  after  the  1st  day  of  May,  1833 ; 
provided  that  the  actual  settler  or  settlers  shall  not  be  prohibited  from 
purchasing  slaves  in  any  State  in  this  Union,  and  bringing  thera  into 
this  State  for  their  own  individual  use,  till  the  year  1845." 

The  question  presented  in  this  case  is  precisely  the  same  with  that 
decided  by  this  court  in  the  case  of  Groves  v.  Slaughter,  reported  in 
15  Pet.  449.  And  the  court  then  held,  after  hearing  a  very  full  and 
elaborate  argument,  that  the  clause  in  the  constitution  of  Mississippi, 
relied  on  by  the  defendant,  which  went  into  operation  on  the  1st  of 
May,  1833,  did  not  of  itself  prohibit  the  introduction  of  slaves  as 
merchandise  and  for  sale ;  and  that  contracts  for  the  purchase  and 
sale  of  slaves  so  introduced,  made  before  the  passage  of  the  law  of 
that  State  of  May  13,  1837,  were  valid  and  binding  upon  the  parties 
The  reasoning,  upon  which  that  opinion  was  founded,  is 
•  fully  set  forth  in  the  report  of  the  case,  and  need  not  be  |  *  139  ] 
repeated  here. 

It  now  appears,  however,  that  the  question  has  since  been  brought 
before  the  courts  of  the  State,  and  it  has  been  there  settled  by  its 
highest  tribunals  that  the  clause  in  the  constitution  above  referred  to 
did,  of  itself,  and  without  any  legislative  enactment,  prohibit  the  in- 
troduction of  slaves  as  merchandise  and  for  sale ;  and  rendered  all 
contracts  for  the  sale  of  such  slaves,  made  after  May  1,  1833,  illegal 
and  void.  And  it  is  argued,  that  inasmuch  as  this  court  adopts 
the  construction  given  by  the  state  courts  to  their  own  constitution 
and  laws,  we  ought  to  follow  the  decisions  in  Mississippi,  and  de- 
clare the  contract  before  us  to  be  void,  notwithstanding  the  case  of 
Groves  v.  Slaughter. 

But  we  are  not  aware  of  any  decision  in  this  court  which  presses 
the  rule  so  far,  or  that  would  justify  this  court  in  declaring  contracts 
to  be  void  upon  this  ground  which,  upon  the  fullest  consideration,  it 
has  so  recently  held  to  be  good.  It  will  be  seen,  by  a  reference  to 
the  opinion  delivered  in  the  case  of  Groves  v*  Slaughter,  that  the 
court  were  satisfied  not  only  that  the  construction  it  then  placed  on 
the  constitution  of  Mississippi  was  the  true  one,  but  that  it  conformed 
to  the  construction  upon  which  the  legislature  of  the  State  had  acted, 
and  that  the  validity  of  these  sales  had  not  been  brought  into  ques- 
tion in  any  of  the  tribunals  of  the  State  until  long  after  the  time 
when  this  contract  was  made ;  and  that  as  late  as  the  beginning  of 
the  year  1841,  when  Groves  v.  Slaughter  was  decided,  it  did  not  ap- 
pear, from  any  thing  before  the  court,  that  the  construction  of  the 
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clause  in  questioQ  had  been  settled  either  way,  by  judicial  decision, 
in  the  courts  of  the  State. 

Acting  under  the  opinion  thus  deliberately  given  by  this  court,  we 
can  hardly  be  required,  by  any  comity  or  respect  for  the  state  courts, 
to  surrender  our  judgment  to  decisions  since  made  in  the  State,  and 
declare  contracts  to  be  void  which  upon  full  consideration  we  have 
pronounced  to  be  valid.  Undoubtedly,  this  court  will  always  feel 
itself  bound  to  respect  the  decisions  of  the  state  courts,  and  from  the 
time  they  are  made  will  regard  them  as  conclusive  in  all  cases  upon 
the  construction  of  their  own  constitution  and  laws. 

But  we  ought  not  to  give  to  them  a  retroactive  effect,  and  allow 
them  to  render  invalid  contracts  entered  into  with  citizens  of  other 
States,  which  in  the  judgment  of  this  court  were  lawfully  made. 
For,  if  such  a  rule  were  adopted,  and  the  comity  due  to  state  decis- 
ions pushed  to  this  extent,  it  is  evident  that  the  provision  in  the  con- 
stitution of  the  United  States,  which  secures  to  the  citizens  of  another 
State  the  right  to  sue  in  the  courts  of  the  United  States,  might  be- 
come utterly  useless  and  nugatory. 

We  are  of  opinion,  therefore,  that  the  decision  in  the  case  of  Groves 
V.  Slaughter,  must  rule  this  case,  and  consequently  that  the  judgment 

of  the  circuit  court  must  be  reversed. 
[  •  140  ]       *  The  same  judgment  must  also  be  given  in  the  other  case 
before  us  between  the  same  parties,  as  it  depends  on  the 
same  principles. 

Daniel,  J.,  dissented. 

From  the  decision  of  the  court  pronounced  in  these  causes,  1  tee\ 
myself  constrained  to  dissent.     The  rule  heretofore  announced  and 
uniformly  observed  by  this  court,  with  respect  to  the  construction  to 
be  given  to  the  constitutions  and  statutes  of  the  several  States,  has 
been  this :  That  the  interpretations  put  upon  those  constitutions  and 
statutes  by  the  supreme  tribunals  of  the  States  respectively,  should 
be  received  and  followed  as  the  true  interpretation.     This  rule,  so 
reasonable  in  itself,  so  inseparable  from  every  idea  of  the  competency 
or  indeed  the  very  being  of  the  systems  of  which  those  constitutions 
and  statutes  make  an  essential  part,  is  not  even  now  denied ;  but 
whilst  it  is,  in  general  terms,  assented  to  in  the  decision  of  these 
causes,  it  is  in  effect,  if  not  in  terms,  by  the  same  decision  utterly 
overthrown.     In  the  case  of  Groves  et  aL  v.  Slaughter,  15  Pet  449, 
this  court,  as  it  was  constrained  to  do  in  the  absence  of  any  inter- 
pretation by  the  state  courts,  gave  its  own  construction  to  the  consti- 
tution of  MississippL     Since  the  decision  in  Groves  v.  Slaughter, 
decisions  of  the  supreme  court  of  Mississippi,  giving  an  interpretation 
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to  the  constitution  of  that  State,  have  become  generally  known,  -— 
they  are  familiar,  unequivocal,  unifprm,  numerous.  That  any  or  all 
of  these  expositions,  may  have  been  made  posterior  to  the  decision  of 
the  cause  of  Groves  v.  Slaughter,  I  hold  to  be  perfectly  immaterial, 
so  far  as  this  circumstance  can  affect  their  force  and  validity.  If 
these  expositions  establish  the  meaning  of  the  constitution  of  Mis- 
sissippi, such  meaning  must  have  relation  to  the  period  of  the  con- 
summation of  that  instrument.  The  constitution  has  always  been 
the  same  thing  from  the  time  of  its  adoption.  It  could  not  have 
been  some  other  thing  than  the  constitution,  because  it  had  not  been 
interpreted  to  this  court,  and  subsequentiy  had  become  the  constitu- 
tion merely  because  its  interpretation  was  then  generally  declared 
The  decision  of  the  causes  now  before  this  court  gives  to  the  consti- 
tution of  Mississippi  different  meanings  at  different  periods  of  its 
existence,  and  deduces  those  meanings  from  circumstances  wholly 
unconnected  with  the  intrinsic  signification  of  the  terms  of  the  instru- 
ment itself.  Such  a  rule  of  interpretation  involves,  in  my  view,  a 
contradiction  which  I  am  wholly  unwilling  to  adopt. 
6H.U1;  0H.1;  7H.  698,812;  16 H. 416;  18 H.  596;  19 H.  898;  1  Wal.  175, 884. 


Bbnnkv  B.  Truly,  Complainant  and  Appellant,  v.  Moses  Wan- 
ZEB,  Jabez  Harrison,  and  John  R.  Nicholson. 

6  H.  141. 

It  k  ooe  caiue  for  eDJoining  a  judgment  at  law  that  it  was  recovered  for  the  consideration  of 
m  sale,  and  that  the  complainant  apprehends  a  failure  of  title  of  the  vendor,  he  still  being 
Apoasession. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  southern 
r^trict  of  Mississippi 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court 

OriUendetij  for  the  appellant. 

CdxCj  contrk 

•  Grier,  J^  delivered  the  opinion  of  the  court.  [  •  141  ] 

It  is  not  easy  to  apprehend  or  appreciate  the  grounds 
upon  ^rhich  the  complainant  in  this  case  has  invoked  the  aid  of  a 
court  of  chancery. 

He  purchased  some  negroes  j5rom  one  Herbert,  in  1836,  to  whom 
he  gave  two  notes  in  payment.  On  one  of  these,  suit  was  brought, 
and  a  judgment  obtained,  which  has  been  paid  and  satisfied.  The 
'>rher  remains  unpaid;  but  the  complainant  has  been  summoned  as 


S40        SUPREME   COURT  OF  THE   UNITED   STATES. 

Trulj  V,  Wanser.    5  H. 


garnishee  of  Herbert  in  a  suit  by  Wanzer  and  Harrison,  in  which  a 
judgment  has  also  been  obtained,  and  an  execution  issued ;  and  he 
now  asks  the  interposition  of  a  court  of  equity,  not  only  to  protect 
him  from  the  judgment  and  execution,  but  also  to  restore  to  him  that 
portion  of  the  consideration  which  has  been  recovered  by  due  course 
of  law. 

The  reasons  alleged  for  this  request  are,  first,  because  the  negroes 
purchased  by  him  were  brought  into  the  State  of  Mississippi  for  sale, 
contrary  to  the  provisions  of  the  constitution  of  the  State,  and,  there- 
fore, the,  contract  was  illegal  and  void.  And,  secondly, 
[  *  142  ]  *  because  he  has  been  informed  that  the  vendor  had  not  a 
good  title  to  the  negroes,  but  held  them  as  guardian  for  his 
infant  brothers  and  sisters,  <^  and  ran  them  off  to  the  State  of  Missis- 
sippL"  As  the  complainant  still  retains  the  undisturbed  possession 
of  the  property,  without  even  a  threat  of  molestation,  this  allegation 
would  seem  to  have  been  inserted  in  the  bill,  not  as  containing^  in 
itself  sufficient  grounds  for  an  injunction,  but  rather  to  give  some 
plausibility  to  the  charge  of  fraud,  and  thus  veil  the  naked  deformity 
of  his  case. 

That  a  note,  given  for  the  purchase  of  negroes  brought  into  the 
State  of  Mississippi,  aft;er  1833,  (when  the  constitution  was  adopted,) 
and  before  1837,  (when  the  legislature  imposed  penalties  to  enforce 
the  constitutional  prohibition,)  was  not  void,  has  been  decided  by  this 
court  in  the  case  of  Groves  v.  Slaughter,  15  Pet  459,  and  again  at 
the  present  term,  in  the  case  of  Rowan  and  Harris  v.  Runnels,  5  Ho^w. 
134. 

But  even  if  the  alleged  illegality  of  the  contract  would  have  con- 
stituted an  available  defence  to  the  payment  of  note,  it  would  be  a 
strange  abuse  of  the  functions  of  a  court  of  equity,  to  grant  an  in- 
junction against  enforcing  a  judgment  at  law,  because  a  purchaser, 
with  a  full  knowledge  of  his  defence,  had  omitted,  or  was  ashamed 
to  urge  it. 

It  may  be  stated  as  a  general  principle,  with  regard  to  injunctions 
after  a  judgment  at  law,  that  any  fact  which  proves  it  to  be  against 
conscience  to  execute  such  judgment,  and  of  which  the  party  could 
not  have  availed  himself  in  a  court  of  law,  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  negligence  in  himself  or  his  agents,  ^wiil 
authorize  a  coiurt  of  equity  to  interfere  by  injunction  to  restrain  the 
adverse  party  fit>m  availing  himself  of  such  judgment  See  2  Story's 
Equity  Jurisprudence,  §  887. 

It  is  too  plain  for  argument  that  none  of  these  conditions  can   be 
predicated  of  the  present  case. 
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The  complainant  has  had  the  undisturbed  enjoyment  of  his  pur- 
chase, without  challenge  of  its  title,  for  ten  years ;  and  it  is  with  a 
bad  grace  that  he  now  invokes  the  aid  of  a  court  of  equity  to  shield 
him  from  the  payment  of  the  consideration,  on  the  allegation  that  he 
bad  neglected  to  urge  an  unconscionable  defence,  or  that  he  had 
heard  that  some  persons  unknown  might  possibly,  at  some  future 
time,  assert  a  claim  to  the  property.  It  is  in  vain  to  search  the  annals 
of  equity  jurisprudence  for  a  precedent  of  an  injunction  granted  on 
such  bald  pretences. 

^  There  is  no  power,  the  exercise  of  which  is  more  delicate,  which 
requires  greater  caution,  deliberation,  and  sound  discretion,  or  more 
dangerous  in  a  doubtful  case,  than  the  issuing  an  injunction.  It  is 
the  strong  arm  of  equity,  that  never  ought  to  be  extended,  unless  to 
cases  of  great  injury,  where  courts  of  law  cannot  afford  an  adequate 
and  commensurate  remedy  in  damages.  The  right  must 
*be  dear,  the  injury  impending,  and  threatened,  so  as  to  be  [  *  143  ] 
averted  only  by  the  protecting  preventive  process  of  injunc- 
tion.'' Baldwin,  218.  It  never  should  be  permitted  to  issue  where 
it  is  even  suspected  that  it  will  be  prostituted  to  the  unworthy  pur- 
pose of  delaying,  vexing,  and  harassing  suitors  at  law  in  the  prose* 
cation  of  their  just  demands. 

Tjet  the  judgment  of  the  circuit  court  be  affirmed. 

9  H.  297. 


Christopher  Ford,  Appellant,  v.  Archibald  Douglas,  Maxwbll 
W.  Bland,  and  Emeline,  his  Wife,  Appellees. 

5  H.  143. 

In  Loaisiaiia,  a  creditor  cannot  treat  a  judicial  sale  as  void,  and  levy  his  execution  oil  lae 
property  as  still  belonging  to  the  vendor,  though  the  sale  was  made  in  fraud  of  his  rights ; 
he  must  institute  some  proper  direct  judicial  proceeding  to  set  aside  the  sale. 

Where  a  creditor  levied  his  execution  on  property  which  had  belonged  to  his  debtor,  after  a 
jadicial  sale,  and  in  his  answer  to  a  bill  for  an  injunction,  set  up  that  the  sale  was  frandib 
lent,  it  was  held  that  this  answer  was  insufficient  in  Louisiana;  but  that  he  should  have 
leave  to  file  a  cross-bill,  impeaching  the  sale. 

The  case  is  stated  in  the  opinion  of  the  court 

Bibbj  for  the  appellant. 
Meredith^  contra. 

*  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  163  ] 

This  is  an  appeal  from  a  decree  of.  the  circuit  court  of  the 

United  States,  held  in  and  for  the  eastern  distdct  of  the  State  of 

Louisiana. 

29* 


842         SUPREME   COURT   OF  THE   UNITED   STATES. 

Ford  V,  "Douglas.    5  H. 


The  complainants  below,  the  appellees  here,  filed  their  bill  against 
Christopher  Ford,  the  appellant,  and  Robertson,  the  marshal  of  the 
district,  for  the  purpose  of  obtaining  injunctions  to  stay  proceedings 
upon  the  several  judgments  and  executions,  which  Ford  had  recov- 
ered in  the  circuit  court  of  the  United  States  against  one  Stephen 
Douglas,  as  executor  of  J.  S.  Douglas,  deceased. 

The  judgments  amounted  to  some  (^18,000,  and  the  marshal  had 
levied  upon  two  plantations,  and  the  slaves  thereon,  of  which  the 
testator,  J.  S.  Douglas,  had  died  seised  and  possessed. 

The  bill  set  forth  that  Stephen  Douglas,  against  whom  the  judg- 
ments had  been  recovered,  neither  in  his  own  right  nor  as  executor 
of  J.  S.  Douglas,  deceased,  had  any  title  to,  or  interest  in  the  planta- 
tions and  slaves  which  had  been  seized  under  and  by  virtue  of  the 
said  executions ;  and  that  the  same  formed  no  part  or  portion  of  the 
succession  of  the  testator  in  the  hands  of  the  said  executors  to  be 
administered.  But  that  the  whole  of  the  said  plantations  and  slaves, 
including  the  crops  of  cotton,  and  all  other  things  thereon, 
[  •  164  ]  were  *  the  true  and  lawful  property  of  the  complainants ; 
that  they  were  in  the  lawful  possession  of  the  same,  and 
had  been  for  a  long  time  before  the  issuing  of  the  executions  and 
seizure  complained  of;  and  had  acquired  the  said  property,  and  the 
title  thereto,  at  a  probate  sale  of  all  the  property  belonging  to  the 
estate  and  succession  of  the  said  testator ;  which  sale  was  lawfully 
made,  and  vested  in  the  complainants  a  good  and  valid  title.  All 
which  would  appear  by  the  proces  verbal  of  the  said  adjudications, 
and  the  mortuary  proceedings  annexed  to  and  forming  a  part  of  the 
bill. 

An  injunction  was  granted,  in  pursuance  of  the  prayer  of  the  bill, 
staying  aU  proceedings  on  the  judgments  rendered  in  the  three  sev- 
eral  suits,  and  also  on  the  executions  issued  thereon  against  the 
property. 

Christopher  Ford,  the  adjudged  creditor,  in  answer  to  the  bill,  de- 
nied the  validity  of  the  probate  sales  of  the  plantations  and  slaves  to 
the  complainants,  and  charged  that  they  were  effected,  and  the  pre- 
tended tide  thereto  acquired  by  fraud  and  covin  between  the  exec- 
utor, Stephen  Douglas,  and  the  executrix,  the  widow  of  the  testator, 
and  one  of  the  complainants,  for  the  purpose  of  hindering  and  de- 
frauding the  creditors  of  the  estate ;  that  in  furtherance  of  this  design, 
a  large  amount  of  simulated  and  fraudulent  claims  of  the  executor 
and  executrix  were  presented  against  the  succession,  to  wit,  $53,000 
and  upwards  in  favor  of  the  former,  and  $76,000  and  upwards  in 
favor  of  the  latter,  which  were  received  and  allowed  by  the  probate 
court  without  any  vouchers  or  leg^  evidence  of  the  genuineness  of 
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the  debts  against  the  estate;  that  these  simulated  and  fraudulent 
claims  were  made  the  foundation  of  an  application  to  the  said  pro- 
bate court  for  an  order  to  sell  the  two  plantations  and  slaves  thereon, 
under  whom  the  widow  and  one  Archibald  Douglas  became  the  pur- 
chasers at  the  probate  sale ;  that  neither  had  paid  any  part  of  the 
purchase-money  to  the  executor  or  probate  court ;  and  which  was  the 
only  title  of  the  complainants  to  the  property  in  question,  upon  which 
the  defendant  had  caused  the  executions  to  be  levied. 

In  confirmation  of  the  fraud  thus  alleged  in  the  probate  sales  in 
the  parish  of  Madison  and  State  of  Louisiana,  the  defendant  farther 
charges,  that  the  testator  died  seised  and  possessed,  also,  of  a  large 
plantation,  and  slaves  and  personal  property  therein  situate  in  the 
county  of  Claiborne,  and  State  of  Mississippi,  inventoried  at  upwards 
of  $70,000,  besides  notes  and  accounts  to  the  amount  of  $161,000 
and  upwards ;  that  the  said  plantations  and  slaves  were,  on  applica- 
tion of  Stephen  Douglas,  the  executor,  to  the  probate  court  in  that 
State,  and  an  order  for  that  purpose  obtained,  sold,  and  purchased  in 
by  the  widow  and  executrix  for  about  the  sum  of  $40,000  ;  and  that 
the  personal  estate  of  $161,000  and  upwards,  of  notes  and  accounts 
were  not,  and  have  not  been,  accounted  for  by  the  executor  to  the 
court  of  probate. 

•  In  short,  according  to  the  answer  of  the  defendant,  the  [  *  166  ] 
estate  and  succession  of  the  deceased  debtor,  inventoried  at 
about  the  sum  of  $300,000,  and  for  aught  that  appears  available  to 
that  amount,  has  been  sold  and  transferred  through  the  instrumen- 
tality and  agency  of  family  connections,  under  color  of  proceedings 
apparently  in  due  form  in  the  probate  court,  into  the  hands  of  the 
widow  and  a  brother  of  the  deceased,  without  adequate  considera- 
tion, if  consideration  at  all,  and  with  the  intent  to  hinder,  delay, 
and  defiraud  the  creditors  of  the  estate,  and  particularly  the  de- 
fendant. 

The  complainants  excepted  to  the  answer  filed  by  the  defendant, 
because  the  matters  and  doings  set  forth  therein  could  not,  in  law,  be 
inquired  into  in  the  present  suit,  or  proceedings  instituted  by  the  said 
complainants,  and  prayed  that  they  might  have  the  benefit  of  their 
injunction,  and  that  it  might  be  made  perpetual. 

And  thereupon  it  was  agreed  that  the  case  might  be  set  down  for 
argument  on  the  matters  of  law  arising  on  the  bill  and  answer ;  and 
that  if  the  judgment  of  the  court  in  matters  of  law  should  be  for  the 
defendant,  the  complainants  might  join  issue  on  the  fact,  and  testi- 
mony be  taken  in  the  usual  manner. 

The  court,  after  argument  of  counsel,  decreed  that  the  exception 
if  the  complainants  to  the  defendant's  answer  was  well  taken,  and 
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gave  leave  to  answer  over,  which  was  declined ;  and,  therefore,  the 
court  adjudged  and  decreed  that  the  injunction  theretofore  awarded  in 
the  case  should  be  made  perpetual ;  and  it  was  farther  adjudged  an.d 
decreed  that  complainants  recover  the  costs  of  suit,  without  prejudice 
to  the  right  of  the  defendant  to  any  action  he  might  think  proper. 

The  decision  of  the  court  below,  and  the  view  which  we  have 
taken  of  the  case  here,  do  not  involve  the  question  whether  the  mat- 
ters set  forth  in  the  answer  sufficiently  established  the  fact  that  a 
fraud  had  been  committed  by  the  complainants  against  creditors,  in 
the  several  sales  and  transfers  of  the  property  in  question,  through 
the  instrumentality  of  the  probate  court,  nor,  as  it  respects  the 
effect  of  the  fraud,  if  established,  upon  the  title  derived  under 
these  sales.  K  the  case  depended  upon  the  decision  of  these 
questions,  we  entertain  little  doubt  as  to  the  judgment  that  should 
be  given. 

The  ground  of  the  decision  below,  and  of  the  argument  here,  is, 
that  the  complainants  were  not  bound  to  answer  the  allegations  of 
fraud  against  their  title,  in  the  aspect  in  which  the  case  was  pre- 
sented to  the  court;  that  a  title  derived  under  a  public  sale,  in  due 
form  of  law,  by  the  probate  judge,  protected  them  in  the  full  and 
peaceable  possession  and  enjoyment  of  the  property  until  the  convey- 
ance was  vacated  and  set  aside  by  a  direct  proceeding  instituted  for 
that  purpose ;  and  that  this  step,  on  the  part  of  the  judgment  credi- 
tors, was  essential,  upon  the  established  law  of  the  State  of 
[  *  166  ]  *  Louisiana,  before  he  could  subject  the  property  to  the 
satisfaction  of  his  judgment. 

We  have,  accordingly,  looked  into  the  law  of  that  State  on  this 
subject,  and  find  the  principle  contended  for  well  settled  and  uni- 
formly applied  by  its  courts  in  cases  like  the  present.     The  judgment 
creditor  is  not  permitted  to  treat  a  conveyance  from  the  defendant  in 
the  judgment  made  by  authentic  act,  or  in  pursuance  of  a  judicial 
sale  of  the  succession  by  a  probate  judge,  as  null  and  void,  and  to 
seize  and  sell  the  property  which  had  thus  passed  to  the  vendee.    The 
law  requires  that  he  should  bring  an  action  to  set  the  alienation 
aside,  and  succeed  in  the  same  before  he  can  levy  his  execution. 
And  so  firmly  settled  and  fixed  is  this  principle  in  the  jurisprudence 
of  Louisiana,  as  a  rule  of  property,  and  as  administered  in  the  courts 
of  that  State,  that  even  if  the  sale  and  conveyance  by  authentic  act^ 
or  in  pursuance  of  a  judicial  sale,  are  confessedly  fraudulent  and  void, 
still,  no  title  passes  to  a  purchaser  under  the  judgment  and  execution, 
not  a  creditor  of  the  vendor,  so  as  to  enable  him  to  attack  the  con- 
veyance, and  obtain  possession  of  the  property.     In  effect,  the  scQe, 
if  permitted  to  take  placey  is  null  and  void,  and  passes   no  title. 
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Henry  v.  Hyde,  5  Martin,  (N.  S.)  633 ;  Yocum  v.  Bullitt,  6  ibiA  324 ; 
Peet  v.  Morgan,  6  ibid.  137 ;  Childres  v,  Allen,  3  Louisiana,  477 ; 
Brunet  v,  Duvergis,  5  ibid.  124 ;  Samory  v.  Hebrard  et  cU.  17  ibid.  558. 

The  case  of  Yocum  v,  Bullitt  et  ai.,  among  many  above  referred  to, 
is  like  the  one  before  us. 

The  court  there  say  :  "  The  record  shows  that  the  slaves  had  been 
conveyed  by  the  defendant  in  the  execution  by  a  sale  under  the  pri- 
vate signature  recorded  in  the  office  of  the  parish  judge  of  St.  Landry, 
where  the  sale  was  made.  If  the  sale  was  fraudulent,  it  must  be 
regularly  set  aside  by  a  suit  instituted  for  that  purpose ;  that  it  was 
not  less  a  sale,  and  binding  upon  third  parties  until  declared  null  in 
an  action  which  the  law  gives;  (Caria  Phil.  Revocatoria,  n.  2;)  that 
the  possession  of  the  vendee  was  a  legal  one,  until  avoided  in  due 
course  of  law.**  The  court  further  remarked  that :  "  The  same  point 
had  been  determined  at  the  preceding  term ;  in  which  it  had  been 
held  that  a  conveyance  alleged  to  be  fraudulent  could  not  be  tested 
by  the  seizure  of  the  property  or  estate  belonging  to  the  vendor,  but 
an  action  must  be  brought  to  annul  the  conveyance." 

The  principle  runs  through  all  the  cases  in  the  books  of  reports  in 
that  State,  and  has  its  foundation  in  the  civil  code  (art  1965, 1973, 
1984,)  and  in  the  code  of  practice  (§  3,  art.  298,  301,  604,  607,)  and 
in  Stein  v.  Gibbons  and  Irby,  16  Louisiana,  103.  And  from  the 
course  of  decision  on  the  subject,  it  is  to  be  regarded  not  merely  as  a 
rule  of  practice,  or  mode  of  proceeding  in  the  enforcement  of  civil 
rights,  which  would  not  be  binding  upon  this  court,  but  as 
a  rule  of  property  that  affects  the  title  and  estate  of  *  the  [  *  167  ] 
vendee,  and  cannot,  therefore,  be  dispensed  with  without 
disturbing  one  of  the  securities  upon  which  the  rights  of  property 
depend.  It  gives  strength  and  stability  to  its  possession  and  enjoy- 
ment, by  forbidding  the  violation  of  either,  except  upon  legal  pro- 
ceedings properly  instituted  for  the  purpose.  Neither  can  be 
disturbed  except  by  judgment  of  law.  For  this  purpose  the  appro- 
priate action  is  given,  providing  for  the  secession  of  all  contracts,  as 
well  as  for  revoking  all  judgments  when  founded  in  fraud  of  the  rights 
of  creditors* 

In  this  court,  a  bill  filed  on  the  equity  side  is  the  appropriate 
remedy  to  set  aside  the  conveyance.  In  the  present  case  a  cross-bill 
should  have  been  filed,  setting  forth  the  matters  contained  in  the 
answer  of  the  defendant.  The  vendees  would  then  have  had  an 
opportunity  to  answer  the  allegations  of  fraud  charged  in  the  bill, 
and,  if  denied,  the  parties  could  have  gone  to  their  proofs,  and  the 
case  disposed  of  upon  the  merits. 

It  is  said  that  in  some  of  the  western  States  an  answer  like  the 
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one  in  question  would  be  regarded  by  their  courts  in  the  nature  of  a 
cross-bill,  upon  which  to  found  proceedings  for  the  purpose  of  setting 
aside  the  fraudulent  conveyance.  But  the  practice  in  this  court  is 
otherwise,  and  more  in  conformity  with  the  established  course  of  pro- 
ceeding in  a  court  of  equity. 

We  are  of  opinion,  therefore,  that  the  appellant  mistook  his  rights 
in  attempting  to  raise  the  question  of  fraud  in  the  probate  sales  in 
his  answer  to  the  injunction  bill ;  and  that  instead  thereof  he  should 
have  filed  a  cross-bill,  and  have  thus  instituted  a  direct  proceeding 
for  the  purpose  of  setting  aside  the  sales  and  subjecting  the  property 
to  his  judgments  and  executions ;  and  that  in  this  respect,  and  to  this 
extent,  the  decree  of  the  court  below  was  correct 

But  on  looking  into  the  decree,  we  are  apprehensive  that  it  has 
been  carried  further  than  the  assertion  of  the  principle  which  we  are 
disposed  to  uphold,  and  which  may  seriously  embarrass  the  appel- 
lant in  the  pursuit  of  a  remedy  that  is  yet  clearly  open  to  him. 

The  injunction  issued,  on  filing  the  bill  of  complainants,  com- 
manded the  appellant  to  desist  from  all  further  proceedings  on  his 
three  judgments,  or  on  the  executions  issued  against  the  property ; 
and  the  court,  on  the  coming  in  of  the  answer,  has  decreed  that  the 
same  be  made  perpetual.  And  further,  that  the  complainants  re- 
cover the  costs  of  suit,  without  prejudice  to  the  right  of  the  defend- 
ant to  any  action  he  may  think  proper. 

It  is  at  least  a  matter  of  doubt,  and  might  be  of  litigation  here- 
after, whether,  upon  the  broad  and  absolute  terms  of  the  decree  used 
in  enjoining  the  proceedings,  the  party  is  not  concluded  from  further 
proceedings  against  the  property  in  question,  founded  upon  these 
judgments  and  executions. 

They  must  constitute  the  foundation  of  his  right  and  title,  upon 
filing  a  cross-bill,  to  any  relief,  that  he  may  hereafter  show 
[*168]  himself  •entitled  to.  The  saving  clause  may  not  be  re- 
garded as  necessarily  leaving  a  proceeding  of  this  descrip- 
tion open  to  him.  A  question  might  also  be  raised,  whether  the 
judgments  are  not  so  effectually  enjoined,  as  to  prevent  their  enforce- 
ment against  property  of  the  judgment  debtor  not  in  controversy  in 
this  suit  At  all  events,  we  think  it  due  to  the  appellant,  and  to 
justice,  looking  at  the  nature  and  character  of  the  transaction  and 
proceeding  as  developed  in  the  pleadings,  that  the  case  should  be 
cleared  of  all  doubts  and  dispute  upon  this  point  We  shall,  there- 
fore, reverse  the  decree,  and  remit  the  proceedings  to  the  court  below, 
with  direction  that  all  further  proceedings  on  the  three  judgments  and 
executions  be  stayed,  as  it  respects  the  property  seized  and  in  ques- 
tion, but  that  the  appellant  have  liberty  to  file  a  cross-bill,  and  take 
sucii  further  proceedings  thereon  as  he  may  be  advised 
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Hezekiah  H.  Gear,  Appellant,  v.  Thomas  J.  Parish. 

5  H.  168. 

A  question  of  fact  as  to  the  basis  of  a  judgment,  and  the  agreemeDt  under  which  it  was 

recovered. 

Appeal  from  a  decree  of  the  supreme  court  of  the  territory  of 
Wisconsin,  in  a  suit  in  equity  to  enjoin  a  judgment  at  law.  As  the 
case  turned  on  matters  of  fact,  the  opinion  of  the  court  is  referred  to 
for  the  conclusions  arrived  at. 

Breese,  for  the  appellant. 
Mapf  contra. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  175  ] 

We  are  unable  to  discover  any  foundation  for  the  decree 
of  the  court  below.  The  pleadings  and  proofs  narrowed  the  ques- 
tion down  to  the  simple  inquiry  as  to  the  force  and  effect  of  the 
judgment  between  the  parties,  which  had  been  rendered  upon  con- 
fession. The  answer  appears  to  have  removed  all  further  complaint 
about  the  refusal  of  Gear  to  cancel  the  mortgage  and  disincumber 
the  premises,  as  the  subject  is  not  carried  into,  nor  made  a  part  of, 
the  decree.  That  is  confined  to  the  order  enjoining  the  defendant, 
his  agents  and  attorneys,  perpetually  from  collecting  the  judgment. 

The  sole  question,  therefore,  is,  whether  or  not,  upon  the  pleadings 
and  proofs,  the  appellant  is  justly  entitled  to  enforce  the  payment  of 
this  money. 

The  bill  of  complaint  admits,  and  the  answer  reiterates  the  admis- 
sion, that  the  mortgage  was  executed  to  secure  the  payment  of  an 
unadjusted  balance  of  accounts  arising  out  of  extended  business 
transactions.  The  exact  sum  being,  at  the  time,  unascertained,  an 
amount  was  agreed  upon,  and  carried  into  the  mortgage,  supposed 
to  be  large  enough  to  cover  any  balance  that  might  be  found  due. 

Neither  party  was  to  be  concluded  by  the  mortgage,  or  the  amount 
agreed  upon.  The  actual  indebtedness  was  to  depend  upon  a  future 
eettlement  of  the  accounts. 

The  proofs  confirm  this  view,  and  further  establish,  that  the  judg- 
ment was  confessed  voluntarily  and  advisedly,  for  a  balance  ascer- 
tained, and  claimed  by  Gear  to  be  due  over  and  above  the  mortgage; 
and  that  the  only  reservation  made,  at  the  time,  was  the  privilege  of 
correcting  errors  in  the  adjustment  of  the  accounts,  if  any  should  be 
made  to  appear  thereafter. 

The  judgment  was  not  given,  as  in  the  case  of  the  mortgage,  for 
an   unascertained  balance ;   and  therefore  a  security,  simply,  for 
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whatever  sum  the  plaintiff  might  thereafter  show  to  remain  due  and 
unpaid.  A  specific  sum  was  claimed,  as  the  true  balance  of  the 
accounts,  and  a  suit  threatened.  The  judgment  was  confessed  for 
this  sum,  subject  to  the  right  of  Parish  to  reduce  the  amount.  Fail- 
ing or  omitting  to  do  this,  the  whole  amount  was  collectable.  The 
burden  lay  upon  him  to  show  the  errors,  if  any ;  that  he  £|.ssumed, 
according  to  the  very  terms  upon  which  he  consented  to  confess  the 
judgment ;  and  as  no  errors  were  shown,  or  are  even  pretended,  in 
the  case  before  us,  it  is  clear  the  plaintiff  is  entitled  to  the  whole 
amount  of  his  judgment  and  to  execution  for  the  same ;  and  that  the 
court  below  erred  in  entertaining  the  bill  and  awarding  the  injuDction. 
We  shall,  therefore,  reverse  the  decree  of  the  court  below,  with 
costs,  and  remit  the  proceedings,  "^^dth  direction  to  dissolve  the  in- 
junction, and  dismiss  the  bill  with  costs  of  suit. 


In  the  Matter  of  Nicholas  Lucibn  Metzger. 

5  H.  176. 

Where  one  was  imprisoned  nnder  a  warrant  from  a  district  judge  of  the  United  States,  to 
abide  the  order  of  the  President  of  the  United  States  in  respect  of  making  extradition  of 
him,  as  a  fugitive  from  justice,  under  the  convention  with  France  of  Noveml>er  9,  1*843, 
it  was  held,  that  this  court  had  not  jurisdiction  to  issue  a  writ  of  habeas  corpus,  to  inquire 
into  the  cause  of  his  commitment 

The  case  is  stated  in  the  opinion  of  the  court 

Goxcy  for  the  petitioner. 

Clifford^  (attorney-general,)  contrd. 

[  •  188  ]       *  M'Lean,  X,  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  a  habeas  corpus^  in  which  the  peti- 
tioner represents  that  he  is  a  prisoner  in  jail,  under  the  custody  of 
the  marshal  for  the  southern  district  of  the  State  of  New  York,  by 
virtue  of  a  warrant  issued  by  the  judge  of  the  United  States  for  said 
district,  as  an  alleged  fugitive  from  justice,  pursuant  to  the  provisions 
of  the  convention  signed  between  the  United  States  and  the  French 
government  on  the  9th  of  November,  1843.* 

On  a  full  hearing  at  chambers,  the  district  judge  held  "  that  the 
evidence  produced  against  the  said  Metzger  was  sufficient  in  law  to 
justify  his  apprehension  and  commitment  on  the  charge  of  forgery, 
had  the  crime  been  committed  within  the  United  States ; "  and  the 
prisoner  ^as  ''  committed,  pursuant  to  tlie  provisions  of  the  said 
treaty,  to  abide  the  order  of  the  President  of  the  United  States." 

1  8  Stats,  at  Large,  580. 
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Id  the  first  article  of  the  convention  for  the  surrender  of  criminals, 
between  the  United  States  and  his  majesty,  the  king  of  the  French, 
on  the  9th  of  November,  1843,  it  was  <'  agreed,  that  the  high  con- 
tracting parties  shall,  on  requisitions  made  in  their  name,  through  the 
medium  of  their  respective  diplomatic  agents,  deliver  up  to  justice 
persons  who,  being  accused  of  the  crimes  enumerated  in  the  next 
following  article,  committed  within  the  jurisdiction  of  the  requiring 
party,  shall  seek  an  asylum,  or  shall  be  found  within  the  territories 
of  the  other ;  provided,  that  this  shall  be  done  only  when  the  fact  of 
the  conunission  of  the  crime  shall  be  so  established,  as  that  the  laws 
of  the  country  in  which  the  fugitive  or  the  person  so  accused  shall 
be  found,  would  justify  his  or  her  apprehension  and  commitment  for 
trial,  if  the  crime  had  been  there  committed." 

The  second  article  specifies,  among  other  crimes,  that  of  forgery, 
with  which  the  prisoner  was  charged. 

The  third  article  declares  that,  "  on  the  part  of  the  government  of 
the  United  States,  the  surrender  shall  be  made  only  by  the  authority 
of  the  executive  thereof." 

It  is  contended  that  the  treaty,  without  the  aid  of  legislation,  does 
not  authorize  an  arrest  of  a  fugitive  fi'om  France,  however  clearly 
the  crime  may  be  proved  against  him ;  that  the  treaty  provides  for  a 
surrender  by  the  executive  only,  and  not  through  the  instrumentality 
of  the  judicial  power. 

The  mode  adopted  by  the  executive  in  the  present  case  seems  to 
be  the  proper  one.  Under  the  provisions  of  the  constitution,  the 
treaty  is  the  supreme  law  of  the  land,  and,  in  regard  to  rights  and 
responsibilities  growing  out  of  it,  it  may  become  a  subject  of  judicial 
cognizance.  The  surrender  of  fugitives  from  justice  is  a  matt-er  of 
conventional  arrangement  between  States,  as  no  such  obligation  is 
imposed  by  the  laws  of  nations. 

Whether  the  crime  charged  is  sufficiently  proved,  and  comes  within 
the  treaty,  are  matters  for  judicial  decision  ;  and  the  executive,  when 
he  late  demand  of  the  surrender  of  Metzger  was  made, 
very  properly,  as  we  suppose,  referred  it  to  the  judgment  [  *  189  ) 
f  a  judicial  officer.     The  arrest  which  followed,  and  the 
committal  of  the  accused,  subject  to  the  order  of  the  executive,  seems 
to  be  the  most  appropriate,  if  not  the  only,  mode  of  giving  effect  to 
the  treaty. 

The  jurisdiction  of  this  court  in  this  matter  is  the  main  question 
for  consideration.  As  this  has  been  argued  fully,  and  as  it  is  sup- 
posed that  there  is  a  conflict  in  the  decisions  of  this  court  on  the 
subject,  a  reference  will  be  made  to  the  cases  which  have  been 
adjudged. 

YOL.  XYI.  30 
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In  the  United  States  v.  Hamilton,  3  Dall.  17,  a  writ  of  habeas  car^ 
pus  was  issued,  on  which  the  defendant,  who  was  charged  with  high 
treason,  was  brought  into  court.  He  had  been  committed  on  the 
warrant  of  the  district  judge.  A  motion  was  made  for  his  discharge, 
"  absolutely,  or  at  least  npon  reasonable  bail."  The  court  held  the 
prisoner  to  bail.  From  the  opinion  pronomiced,  it  appears  the  deliber- 
ation of  the  court  was  chiefly  on  the  subject  of  appointing  a  special 
circuit  court  to  try  certain  offences,  which,  for  the  reasons  assigned, 
they  refused  to  do. 

Here,  it  is  said,  was  an  original  exercise  of  jurisdiction  by  the 
court,  as  it  does  not  appear  that  the  district  judge  was  holding  a 
court  at  the  time  of  the  commitment.  No  objection  seems  to  have 
been  made  to  the  jurisdiction,  and  the  court  did  not  consider  it.  The 
defendant  was  discharged  on  bail,  and  this  may  be  presumed  to  have 
been  one  of  the  main  objects  of  the  writ. 

The  33d  section  of  the  judiciary  act  of  1789,^  provides,  that  "  upon 
all  arrests  in  criminal  cases,  bail  shall  be  admitted,  except  where  the 
punishment  may  be  death,  in  which  cases  it  shall  not  be  admitted 
but  by  the  supreme  or  a  circuit  court,  or  by  a  justice  of  the  supreme 
court,"  &c.  Hamilton's  case  was  within  this  section,  the  charge 
against  him  being  treason,  which  was  punishable  with  death.  The 
case  is  not  fully  reported.  The  motion  to  discharge  the  prisoner  is 
not  noticed  in  the  opinion  of  the  court,  and  this  omission  may  be 
accounted  for  on  the  ground  that  they  had  no  power  to  discharge. 
But,  whether  this  presumption  be  well  founded  or  not,  it  is  dear,  if 
this  were  not  the  exercise  of  an  original  jurisdiction,  that  the  court 
had  a  right  to  admit  to  baU,  under  the  section,  and  for  that  purpose 
to  cause  the  defendant  to  be  brought  before  them  by  a  habeas  corpus. 

Ex  parte  Burford,  3  Cranch,  448,  was  a  liabeas  corpus^  on  which 
the  prisoner,  who  had  been  committed  by  the  circuit  court  of  this 
district,  was  discharged,  there  being  no  sufficient  cause  for  the  com- 
mitment 

Ex  parte  Bollman  and  Swartwout,  4  Cranch,  75,  gave  rise  to 
much  discussion  on  the  power  of  the  court  to  issue  a  writ  of  habeas 
carpus;  and,  in  their  opinion,  they  consider  the  subject  with  great 

care. 
[  *  190  ]  *  The  chief  justice  disclaimed  all  jurisdiction  in  the  case, 
"  not  given  by  the  constitution  or  laws  of  the  United  States.'' 
He  refers  to  the  14th  section  of  the  judiciary  act,  above  cited,  in 
these  words :  '^  That  all  the  before-mentioned  courts  of  the  United 
States  shall  have  power  to  issue  writs  of  scire  facias^  habeas  corpus^ 
and  all  other  writs,  not  specially  provided  for  by  statute,  which  may 

*  1  Stats,  at  Large,  91. 
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be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law.  And  that  either  of 
the  justices  of  the  supreme  court,  as  well  as  judges  of  the  district 
courts,  shall  have  power  to  grant  writs  of  habeas  corpus,  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  commitment.  Provided,  that 
writs  of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in  jail, 
unless  where  there  are  in  custody  under  or  by  color  of  the  authority 
of  the  United  States,  or  are  committed  for  trial  before  some  court  of 
the  same,  or  are  necessary  to  be  brought  into  court  to  testify." 

BoUman  and  Swartwout  had  "been  committed  by  the  circuit 
court  of  the  District  of  Columbia,  on  a  charge  of  treason  against 
the  United  States." 

The  court  held,  that  the  proviso  limiting  the  cases  in  which  the 
writ  should  issue,  extends  to  the  whole  section,  and  that  they  could 
issue  the  writ,  as  it  was  clearly  the  exercise  of  an  appellate  jurisdic- 
tion ;  that  "  the  revision  of  a  decision  of  an  inferior  court,  by  which 
a  citizen  has  been  committed  to  jail,"  is  an  appellate  power. 

In  Ex  parte  Kearney,  "who  was  committed  by  the  circuit  court  of 
the  District  of  Columbia,  for  an  alleged  contempt,"  7  Wheat.  38,  the 
court  said,  that  the  case  of  Bollman  and  Swartwout  expressly  decided, 
upon  full  argument,  that  this  court  possessed  such  an  authority,  and 
the  question  has  ever  since  been  considered  at  rest."  And  they  held, 
"  that  a  writ  of  habeas  corpus  was  not  a  proper  remedy,  where  a 
party  was  committed  for  a  contempt  by  a  court  of  competent  juris- 
diction." 

The  preceding  cases  were  all  referred  to  in  Ex  parte  Watkins,  3 
Pet.  193,  and  the  court  said :  "  Without  looking  into  the  indictments 
under  which  the  prosecution  against  the  petitioner  was  conducted, 
we  are  unanimously  of  opinion  that  the  judgment  of  a  court  of 
general  mminal  jurisdiction  justifies  his  imprisonment,  and  that  the 
writ  of  habeas  corpus  ought  not  to  be  awarded." 

Again,  in  7  Pet  568,  the  case  of  Ex  parte  Watkins  was  brought 
before  the  court  on  a  writ  of  habeas  corpus^  on  the  ground  that  the 
prisoner  "  would  not  be  detained  in  jail  longer  than  the  return  day 
of  the  process,  and  he  had  been  brought  into  court  and  committed, 
by  the  order  of  the  court,  to  the  custody  of  the  marshal."  This 
committal  was  required  by  the  law  of  Maryland,  in  force  in  this  dis- 
trict, and  it  not  having  been  ordered,  the  court  discharged  the  peti- 
tioner. 

In  all  the  above  cases,  except  in  that  of  Hamilton,  this 
court  *  sustained  the  power  to  issue  the  writ  of  habeas  [  *  191  ] 
corpusj  in  tiie  exercise  of  an  appellate  jurisdiction  under  the 
14th  section  of  the  act  of  1789 ;  and  the  case  of  Hamilton  was  prob- 
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ably  sustained  under  the  33d  section  of  the  same  act,  for  the  purpose 
of  taking  bail.  The  same  doctrine  was  maintained  in  Ex  parte  Dorr, 
3  How.  104.  In  that  case  the  proviso  in  the  14th  section  was  con- 
sidered as  restricting  the  jurisdiction  to  cases  where  a  prisoner  is  "  in 
custody  under  or  by  color  of  the  authority  of  the  United  States,  or 
das  been  committed  for  trial  before  some  court  of  the  same,  or  is 
necessary  to  be  brought  into  court  to  testify. 

The  case  under  consideration  was  heard  and  decided  by  the  dis- 
trict judge  at  his  chambers,  and  not  in  court;  and  the  question  arises, 
whether  the  court  can  exercise  jurisdiction  to  examine  into  the  cause 
of  commitment,  under  such  a  state  of  fiEtcts. 

There  is  no  pretence  that  this  can  be  done,  in  the  nature  of  an 
appellate  power.  This  court  can  exercise  no  power,  in  an  appellate 
form,  over  decisions  made  at  his  chambers  by  a  justice  of  this  court, 
or  a  judge  of  the  district  court  The  argument  of  the  court,  in  the 
case  of  BoUman  and  Swartwout,  that  the  power  given  to  an  individ- 
ual judge  may  well  be  exercised  by  the  court,  must  not  be  considered 
as  asserting  an  original  jurisdiction  to  issue  the  wrii  On  the  con- 
trary, the  power  exercised  in  that  case  was  an  appellate  one,  and  the 
jurisdiction  was  maintained  on  that  ground. 

It  may  be  admitted  that  there  is  some  refinement  in  denominating 
that  an  appellate  power  which  is  exercised  through  the  instrumen- 
tality of  a  writ  of  habeas  corpus.  In  this  form  nothing  more  can  be 
examined  into  than  the  legality  of  the  commitment.  However  erro- 
neous the  judgment  of  the  court  may  be,  either  in  a  civil  or  criminal 
case,  if  it  had  jurisdiction,  and  the  defendant  has  been  duly  commit- 
ted, under  an  execution  or  sentence,  he  cannot  be  discharged  b^  this 
writ  In  criminal  cases,  this  court  have  no  revisory  power  over  the 
decisions  of  the  circuit  court ;  and  yet,  as  appears  from  the  cases 
cited,  "  the  cause  of  commitment,"  in  that  court,  may  be  examined 
in  this,  on  a  writ  of  habeas  corpus.  And  this  is  done  by  the  exercise 
of  an  appellate  power, — a  power  to  inquire  merely  into  the  legality 
of  the  imprisonment,  but  not  to  correct  the  errors  of  the  judgment  of 
the  circuit  court  This  does  not  conflict  with  the  principles  laid 
down  in  M arbury  v.  Madison,  1  Cranch,  137.  In  that  case,  the  coiul 
refused  to  exercise  an  original  jurisdiction  by  issuing  a  maruiamus  to 
the  secretary  of  state;  and  they  held,  that  "congress  have  not  power 
to  give  original  jurisdiction  to  the  supreme  court  in  other  cases  than 
those  described  in  the  constitution." 

There  is  no  form  in  which  an  appellate  power  can  be  exercised 
by  this  court  over  the  proceedings  of  a  district  judge  at  his  chambers. 
He  exercises  a  special  authority,  and  the  law  has  made  no  provision 
for  the  revision   of  his  judgment     It  cannot  be  brought  before 
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•  the  district   or  circnit   court ;    consequently,  it   cannot,  [  *  192  ] 
in  the  nature  of  an  appeal,  be  brought  before  this  court. 
The  exercise  of  an  original  jurisdiction  only  could  reach  such  a  pro- 
ceeding, and  this  has  not  been  given  by  congress,  if  they  have  the 
power  to  confer  it. 

Upon  the  whole,  the  motion  for  the  writ  of  habeas  corpus  in  this 

case  is  overruled. 

UH.108;1  Wal.248. 


Albert  G.  Creath's  Abministrator,  Complainant  and  Appellant, 

17.  William  D.  Sims. 

5  H.  192. 

A  court  of  equity  will  not  aid  a  judgment  debtor  to  escape  (torn  payment  of  the  judgment, 
npon  the  ground  that  the  contract  on  which  the  action  at  law  was  founded  was  prohibited 
by  a  statute.    Both  parties  being  in  pari  deiicto,  neither  will  be  assisted. 

If  a  bill  to  enjoin  a  judgment  shows  no  sufficient  reason  why  the  defence  was  not  made  at 
law,  it  must  be  dismiased. 

Voluntary  forbearance  ,  toward  the  principal  debtor,  which  the  creditor  is  at  liberty,  at  any 
time,  to  terminatei  will  not  discharge  a  surety. 

The  following  statement  of  the  case  was  prefixed  to  the  opinion 
of  the  court,  as  delivered  by  Daniel,  J. 

*  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  [  *  193  ] 
the  United  States  for  the  9th  circuit  and  southern  district  of 
Mississippi.  The  facts  of  this  case,  so  far  as  it  is  necessary  to  set 
them  forth,  are  as  follows :  On  the  25th  of  June,  1838,  A.  G.  Creath, 
together  with  William  N.  Pinkard|  (who  signed  himself  as  principal,) 
John  L  Guion,  and  Samuel  Mason,  executed  their  promissory  note  to 
the  appellee,  as  administrator  of  John  C.  Ridley,  for  the  sum  of 
$10,392i^,  payable  on  the  1st  day  of  October  following,  at  the  branch 
of  the  Planters'  Bank  at  Yicksburg  in  Mississippi.  Upon  failure  to 
pay  this  note,  an  action  was  instituted  thereupon,  in  the  circuit  court 
above  mentioned ;  a  judgment  was  recovered  for  the  amount  at  the 
May  term  of  the  court,  1839 ;  and  upon  ^  fieri  facias  sued  out  upon 
this  judgment,  the  marshal  having  returned,  on  the  2d  of  October, 
that  he  had  levied  upon  certain  slaves  enumerated  in  his  return,  the 
parties  to  the  promissory  note,  the  defendants  in  the  judgment,  to- 
gether with  a  certain  T.  L.  Arnold,  on  the  2d  day  of  October,  1839, 
executed  to  the  plaintiff  in  the  action  a  forthcoming  or  delivery  bond, 
which  has  the  force  of  a  judgment,  by  virtue  of  which  the  property 
levieil  upon  was  released.  The  condition  of  this  forthcoming  bond, 
not  having  been  complied  with,  a  fieri  facias  was,  on  the  16th  of 
I>ecember,  1839,  sued  out  thereupon,  and  on  this  process  the  marshal, 
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on  the  24th  of  March,  made  a  return  that  it  had  been  levied  on  sev- 
eral lots  and  parts  of  lots  in  the  town  of  Vicksburg,  which  were  not 
sold  by  order  of  the  plaintiff's  attorney.  A  copy  of  the  order  referred 
to  by  the  marshal  is  made  a  part  of  the  record,  and  is  in  the  following 
words :  "  The  marshal  is  authorized  to  levy  on  property  enough  of 
the  defendants  to  pay  the  plaintiff's  execution,  and  return  the  levy 
to  court  without  selling  or  advertising  for  sale,  unless  other  judgments 
younger  than  this  are  pressed  to  an  amount  to  endanger  this  debt ; 
if  so,  the  property  will  have  to  be  sold,  March  24, 1840."  On  the 
21st  of  May,  1840,  a  venditioni  exponas  was  sued  out,  ordering  the 
sale  of  the  property  which  had  been  levied  upon,  and  on  that  pro- 
cess there  was  a  return  that  there  had  been  no  sale  for  the  want 
of  bidders.  A  second  venditioni  exponas  was  next  sued  in  Novem- 
ber, 1840,  and  on  this  the  marshal  returned  that  the  property  had 
been  sold  on  the  2d  of  March,  1841,  and  the  proceeds  applied  to  the 
execution.  The  amount  made  by  this  sale  does  not  appear  by  the 
return  of  the  officer,  but  it  is  stated,  in  the  answer  of  the  respondent, 
to  have  been  $101  only.  In  consequence  of  the  insufficiency  of  the 
sale,  under  the  last  venditioni  eacponas^  to  satisfy  the  judgment,  pro- 
cess of  Jieri  facias j  alias  fieri  facias,  pluries  and  alias  pluries  fieri 
facias  was  sued  out,  until  the  autumn  of  the  year  1842,  when  the 
marshal,  having  levied  upon  certain  real  and  personal  estate  of  the 
said  A.  G.  Creath,  as  set  forth  in  the  return  of  that  officer,  and  in  his 
advertisement  for  the  sale  th^eof,  the  complainant,  on  the  2dth  day 

of  November,  1842,  obtained  £rom  the  district  judge  of  the 
[  *  194  ]  *  southern  district  of  Mississippi,  an  injunction  to  stay  all 

proceedings  upon  the  judgment  recovered  against  him  and 
others  at  law.  The  grounds  set  forth  in  the  bill,  and  on  which  rehef 
is  prayed,  are  the  following :  1.  That  the  complainant  was  a  mere 
surety  in  the  note  on  which  the  action  was  instituted,  and  that  the 
indulgence  granted  by  the  direction  to  the  marshal  after  judgment 
obtained  was  in  fraud  of  defendant's  rights  as  a  surety ;  was  in  its 
operation,  in  fact,  injurious  to  him,  from  the  deterioration  of  the 
property  of  Pinkard  the  principal  during  the  interval  of  that  indul- 
gence ;  was  an  infraction  of  the  undertaking  of  the  surety,  and  there- 
fore absolved  him  from  all  responsibility.  2.  That  the  instrument  oa 
which  the  judgment  was  obtained  was  one  of  several  notes  given  for 
the  purchase  of  a  number  of  slaves  sold  by  the  intestate  of  the  plaintiff 
to  Pinkard,  several  of  whom  were  unsound,  although,  as  the  plaintiff 
charges,  they  were  (as  he  believes)  warranted  to  be  sound  and  healthy, 
3.  That  although  the  slaves,  for  which  the  notes  were  given,  were 
delivered  in  the  State  of  Tennessee,  yet  the  contract  for  them  was  in 
bust  made  at  Vicksburg,  in  Mississippi,  and  was  designed  to  be,  aad 
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was  in  reality,  a  fraud  upon  the  constitution  and  laws  of  Mississippi, 
forbiddingthe  introduction  of  slaves,  as  merchandise,  within  that  State. 

The  respondent  denies  that  the  complainant,  Creath,  could  prop- 
erly be  regarded  as  a  surety,  either  in  the  note  on  which  the  action  at 
law  was  instituted,  or  in  the  forthcoming  bond  executed  posterior  to 
the  judgment;  but  insists  that  in  both  the  complainant  must,  with 
respect  to  the  respondent,  be  considered  as  a  principal,  equally  with 
the  other  makers  of  the  note,  or  obligors  in  the  forthcoming  bond. 
Bat  even  could  Creath  be  viewed  as  a  surety,  it  is  further  insisted 
tiiat  he  could  have  no  just  cause  of  complaint,  because,  in  the  short 
space  of  five  weeks,  during  which  the  execution  was  held  up,  there 
could  be  no  material  depreciation  in  property  of  any  intrinsic  value ; 
and  because,  moreover,  the  forbearance  was  merely  voluntary  on  the 
part  of  counsel  of  the  respondent,  was  whoUy  without  consideration, 
and  without  any  agreement  for  delay  with  either  of  the  parties,  and 
might  have  been  terminated  at  any  moment,  at  the  will  of  the  re- 
spondent, or  at  the  request  of  either  of  the  defendants,  had  this  been  de- 
sired by  them.  The  allegations  in  the  bill  of  a  warranty  of  the  sound- 
ness of  the  said  slaves,  and  of  the  making  of  the  contract  of  sale 
within  the  State  of  Mississippi,  and  in  fraud  of  the  constitution  and 
laws  of  that  State,  are,  in  the  first  instance,  directiy  denied ;  and  it 
is  next  insisted  by  the  respondent,  that  these  are  objections  which,  if 
they  ever  had  any  validity,  should  have  been  urged  as  grounds  of 
defence  to  the  action  at  law.  A  copy  of  the  bill  of  sale  from  Ridley 
to  Pinkaid  and  others,  conveying  the  slaves,  is  made  an  exhibit  in 
the  cause,  and  upon  the  face  of  that  instrument  there  is  no  warranty 
of  any  thing  except  of  the  tide  to  the  property  conveyed. 
Several  depositions  were  taken  on  *  behalf  of  the  complain-  [  *  195  ] 
anty  and  some  exhibits  filed  by  the  respondent,  but  as  these 
are  deemed  immaterial  to  the  questions  on  which  the  decision  of 
this  cause  properly  depends,  they  will  not  be  made  subjects  of  com-^ 
ment  Upon  a  final  hearing  before  the  circuit  judge,  on  the  15th  of 
May,  1844,  it  was  decreed,  that  the  injunction  awarded  by  the  dis- 
trict judge  on  the  SSth  of  October,  1842,  should  be  dissolved,  and  the 
bill  of  the  complainant  dismissed  with  costs. 

From  this  decree,  an  appeal  was  taken  to  this  court 

OriUendefij  for  the  appellant 
Coze  and  Chalmers^  contra. 

*  Daniel,  J.,  after  having  read  the  statement  of  the  case  [  *304  ] 
orefixed  to  this  report,  proceeded  to  deliver  the  opinion  of 
the  (soort 
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In  reviewing  the  grounds  relied  on  by  the  complainant  as  the 
foundation  of  his  claim  to  relief,  the  second  and  third,  being  coinci- 
dent with  the  order  and  progress  of  the  transactions  between  the 
parties  as  stated  in  the  bill,  and  evincing  especially  the  circumstances 
and  the  attitude  under  which  this  approach  to  a  court  of  equity  has 
been  made,  will  be  first  considered,  and  this  examination  will  be 
premised  by  stating  the  following  principles  of  equity  jurisprudence, 
which  may  be  affirmed  to  be  without  exception;  that  whosoever 
would  seek  admission  into  a  court  of  equity  must  come  with  dean 
hands;  that  such  a  court  will  never  interfere  in  opposition  to 
conscience  or  good  faith ;  and  again,  and  in  intimate  connection 
with  the  principles  just  stated,  that  it  will  never  be  called  into  activ* 
ity  to  remedy  the  consequences  of  laches  or  neglect,  or  the  want 
of  reasonable  diligence.  Whenever,  therefore,  a  competent  remedy 
or  defence  shall  have  existed  at  law,  the  party  who  may  have 
neglected  to  use  it,  will  never  be  permitted  here  to  supply  the  omis- 
sion, to  the  encouragement  of  useless  and  expensive  litigation,  and 
perhaps  to  the  subversion  of  justice.  The  effect  of  these  principles 
upon  the  statements  of  the  complainant  is  obvious  upon  the  slightest 
inspection.  The  complainant  alleges,  that  the  obligation  to  which 
he  had  voluntarily  become  a  party,  was  intentionally  made  in  firaud 
of  the  law,  and  for  this  reason  he  prays  to  be  relieved  from  its  fulfil- 
ment. This  prayer,  too,  is  preferred  to  a  court  of  conscience,  to 
a  court  which  touches  nothing  that  is  impure.  The  condign  and 
appropriate  answer  to  such  a  prayer  from  such  a  tribunal  is  this : 
that,  however  unworthy  may  have  been  the  conduct  of  your  oppo- 
nent, you  are  confessedly  t7»  part  delicto;  you  cannot  be  admitted 
here  to  plead  your  own  demerits ;  precisely,  therefore,  in  the  position 
in  which  you  have  placed  yourself,  in  that  position  we  must  leave 

you.  And  so  with  respect  to  the  omission  by  the  compiain- 
[.*  205  ]  *ant  to  set  up  at  law  either  the  failure  or  the  illegality  of 

the  consideration  for  which  the  note  was  given;  no  reason  is 
perceived  why  such  a  defence  should  not  have,  been  made  or  attempted* 
The  action  at  law  was  founded  upon  a  simple  promissory  note,  a 
parol  contract  in  legal  intendment,  and  not  upon  a  specialty ;  the 
consideration  was  fully  open  to  investigation,  and  it  was  surely  a  saf- 
ficient  indulgence  to  the  payees  of  that  note  to  have  been  permitted 
once  to  set  up  a  defence  by  which  payment  may  have  been  resisted, 
whilst  the  whole  consideration  received  by  them  for  their  under- 
taking would  have  been  withheld,  and  absolutely  possessed  and 
enjoined  by  them.  But  these  payees  of  the  note  did  not  stop  even 
here.  After  the  first  judgment  recovered  against  them,  and  after 
the  levy  of  an  execution  sued  out  on  that  judgment,  they  voluntarily 
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go  forward,  the  complainant  amongst  them,  execute  to  the  respon- 
dent their  forthcoming  bond,  equivalent  in  effect  to  a  confession  of 
a  second  judgment,  and  after  these  repeated  and  conclusive  recogni- 
tions of  their  liability,  they  invoke  the  aid  of  a  court  which  repels 
whatever  is  unfair,  or  even  illiberal,  to  declare  that  these  proceedings, 
thus  solemnly  had  and  evidenced  of  record,  shall  be  utterly  null ; 
that  the  respondent  shall  be  stripped  of  his  property  without  the 
promised  equivalent,  and  that  property  be  secured,  if  not  to  the  com- 
plainant, to  one  with  whom  he  was  associated  in  effecting  its  relin- 
quishment by  the  owner. 

Recurring  now  to  the  first  ground  for  relief  set  up  in  the  bill,  being 
that  on  which  greatest  stress  is  laid,  —namely,  the  suretyship  of  the 
complainant,  and  the  wrong  alleged  to  have  been  done  him  by  a 
change  of  his  position  and  responsibility,  by  the  indulgence  extended 
to  his  co-defendant,  Pinkard,  —  let  us  test  this  ground,  first,  by  the 
proofs  upon  the  record,  and  next,  by  trying  the  accuracy  of  the  de- 
ductions attempted  to  be  drawn  from  them.  The  promissory  note, 
on  which  the  action  at  law  was  founded,  is  made  an  exhibit,  and  it 
appears  that  to  the  name  of  Pinkard,  the  first  signer  of  that  note, 
there  is  added  the  word  ^^  principal,"  and  to  the  name  of  each  of  the 
other  makers  is  added  the  word  "  surety."  It  is  insisted  by  the  re- 
spondent, that  these  designations  upon  the  note  had  no  effect  upon 
the  obligations  of  these  parties  to  him,  however  it  might  be  sup- 
posed to  operate  upon  their  relations  with  each  other;  that  with 
respect  to  the  respondent  all  the  makers  of  the  note  were  from  the 
beginning  principals,  but  that  at  any  rate,  after  their  liability  was 
fixed  by  judgment  upon  the  note,  and  still  more  after  their  uniting 
in  the  forthcoming  bond,  in  the  nature  of  a  second  judgment,  their 
equal  responsibility  as  principals  was  irrevocably  settled.  In  con- 
nection with  this  view  of  the  case  it  may  not  be  irrelevant  here  to 
remark,  that  by  the  statute  of  the  State  of  Mississippi,  promissory 
notes,  though  it  be  not  so  expressed  upon  the  face  of  them,  are 
declared  in  their  legal  effect  to  be  joint  and  several.  See  Howard 
&  Hutchinson's  Statutes  of  Miss.  578.  The  proposition 
contended  *  for  by  the  respondent,  were  it  necessary  here  [  *  206  ] 
to  pass  upon  it,  would  not  be  found  without  support  from 
decided  cases.  Thus,  for  instance,  it  was  rul^d  by  Chancellor  Kent,  in 
Bay  and  others  v,  Tallmadge,  5  Johnson's  Chancery  Reports,  305,  that 
where  bail  become  fixed  with  the  payment  of  the  debt  of  the  defend- 
ant, their  character  of  bail  ceases;  that  after  judgment  and  execution 
against  bail  and  sureties,  there  is  an  end  of  the  relation  of  principal 
and  surety,  and  the  bail  cannot  claim  any  advantage  against  the  cred- 
I   itor  on  the  ground  of  want  of  diligence  in  prosecuting  the  principal 
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debtor.  In  Lenox  v.  Prout,  3  Wheat  520,  it  is  laid  down  by  Living- 
ston, Justice,  in  delivering  the  opinion  of  the  court,  that  ^<  the  indorser 
of  a  note,  who  has  been  charged  by  due  notice  of  the  maker's  default, 
is  not  entitled  to  the  aid  of  a  court  of  equity  as  a  surety.  But  with- 
out pushing  further  an  investigation  which  is  unnecessary  to  the  decis- 
ion of  the  case  before  us,  let  it  be  conceded  that' the  complainant  was 
strictly  a  surety  in  the  note  on  which  the  judgment  was  obtained  at 
law ;  have  any  of  his  rights  been  impaired,  or  have  any  new  rights 
grown  up  to  him,  springing  from  the  conduct  of  the  respondent  or 
his  agents  in  reference  to  that  judgment  and  the  proceedings  had 
thereupon  ?  The  directions  given  by  the  attorney  for  the  plaiotifT 
in  the  judgment  have  been  set  out  in  eztemo.  These  directions 
express  upon  their  face  no  consideration  received  or  promised  for 
the  forbearance,  —  no  limitation  upon  the  right  of  the  plaintiff  at  law 
to  proceed  upon  his  execution,  —  no  condition  or  stipulation  of  any 
kind ;  nor  is  there  a  tittle  of  proof  as  to  the  existence  of  any  such 
consideration,  limitation,  or  agreement,  expressed  or  understood. 
We  see  nothing  in  the  case  but  a  voluntary  forbearance,  which  the 
plaintiff  was  at  perfect  liberty  to  terminate  at  his  pleasure.  What 
say  the  authorities  in  relation  to  a  proceeding  of  this  character  ?  In 
the  case  of  Rees  v.  Berrington,  2  Ves.  Jr.  540,  cited  and  pressed  in 
the  argument,  the  interposition  of  the  chancellor  was  founded  upon 
the  ground  of  an  actual  and  substantive  change  of  the  relation  and 
responsibility  of  the  surety,  and  in  such  a  case  his  lordship  very 
justly  observed,  that  he  would  not  undertake  to  calculate  the  degree 
of  injury  which  might  have  flowed  £rom  it ;  that  if  the  situation  had 
in  fact  been  changed,  that  was  sufficient  to  release  the  surety  alto- 
gether, for  it  was  an  attempt  to  impose  on  him  a  responsibility  he  had 
never  assumed ;  but  in  the  case  before  us  was  there  any  such  change 
wrought  by  a  mere  voluntary  forbearance,  creating  no  obligation 
anywhere,  contracting  with  nothing,  nor  with  any  person?  A  few 
of  the  numerous  cases,  both  at  law  and  in  equity,  which  are  appli- 
cable to  this  question  will  be  adduced. 

Reynolds  v.  Ward,  6  Wend.  501.  It  was  ruled,  that  an  agreement 
without  consideration,  enlarging  the  time  of  payment,  was  not  a 
discharge  of  the  surety  to  the  note.  So  held  on  demurrer  to  a  plea 
by  surety,  averring  that*  at  the  time  when  the  note  became  due,  the 
principal  was  able  to  pay,  and  would  have  paid  had  not  the 
[  ^207  ]  •time  been  extended,  and  that  after  the  note  fell  due  the 
principal  became  insolvent.  Held  also,  in  that  case,  that  a 
promise  to  pay  interest  during  the  time  of  forbearance  was  no  con- 
sideration for  such  agreement. 

Bank  of  Utica  v,  Ives,  17  Wend.  501.     Indulgence  to  the  maker 
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of  a  note,  on  receiving  securities  from  him,  does  not  discharge  the 
indorser,  where  theie  is  no  vaUd  agreement  for  giving  time  of  pay- 
ment  for  a  definite  period;  and  per  Nelson,  chief  justice,  in  this  case  : 
"  Mere  indulgence  at  the  will  of  the  creditor,  extended  to  the  debtor, 
in  no  way  discharges  the  obligation  of  the  surety ;  if  it  did,  it  would 
be  a  most  inconvenient  and  oppressive  rule,  as  then  suits  must  imme- 
diately follow  the  maturity  of  paper.  It  is  a  settled  rule  that  there 
must  be  a  valid  common  law  agreement  to  give  time,  founded  of 
course  on  a  good  consideration,  to  have  this  effect.^ 

Norris  v.  Crummey,  2  Randolph,  328.  It  is  ruled,  that  indulgence 
granted  by  a  creditor  to  the  principal  debtor  will  not  discharge  the 
sureties  of  such  debtor,  unless  the  creditor  shall  have  bound  himself 
in  law  or  in  equity  not  to  pursue  his  remedy  against  the  principal  for 
a  definite  length  of  time. 

Hunter's  Administrators  v.  Jett,  4  Randolph,  104.  A  surety  wiU 
not  be  discharged  by  indulgence  granted  by  the  creditor  to  the  prin- 
cipal debtor,  unless  such  indulgence  ties  up  the  hands  of  the  creditor 
from  pursuing  the  debtor  at  law ;  nor  will  the  surety  be  discharged 
even  then,  if  the  indulgence  shall  have  been  given  with  his  knowl- 
edge and  assent. 

McKenny's  Executors  v.  Waller,  1  Leigh,  434.  A  mere  indul- 
gence to  a  principal  debtor  by  a  creditor,  not  binding  him  to  suspend 
bis  proceedings  for  any  time,  though  such  indulgence  be  given  at  the 
very  time  the  sheriff  is  about  to  levy  execution  on  the  property  of  the 
principal,  and  although  in  consequence  of  that  indulgence  the  prin- 
cipal debtor  has  been  enabled  to  remove  his  property  out  of  the 
Teach  of  future  process,  was  not,  even  in  equity,  a  discharge  of  the 
surety. 

Alcock  V.  Hill,  4  Iieigh,  622.  A  creditor  suspends  execution  on  a 
forthcoming  bond  for  several  years,  but  he  does  so  without  consid^ 
eration,  and  he  nowise  binds  himself  to  suspend  execution  for  any 
definite  time ;  the  principal  and  all  the  sureties  but  one  become  in- 
solvent ;  and  then  the  creditor  sues  out  execution  against  the  solvent 
surety.  Held,  that  the  surety  is  not  entitled  to  relief  in  equity.  The 
requisites  in  that  case  stated  as  indispensable  for  absolving  the  surety 
are,  first,  a  consideration ;  second,  a  promise  to  indulge ;  third,  the 
definite  nature  of  such  a  promise ;  and,  fourth,  the  absence  of  assent 
by  the  surety. 

The  last  case  which  will  be  cited  on  this  point  is  that  of  M'Lemore 
V.  Powell  et  aL  12  Wheat,  554,  in  which  it  was  ruled  by  this 
court,  that  an  agreement  between  a  creditor  and  the  *  prin-  [  *208  ] 
dpal  debtor  for  delay,  or  otherwise  changing  the  nature  of 
the  contract,  in  order  to  discharge  the  surety,  must  be  an  agreement 
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having  a  sufficient  consideration  to  support  it,  and  be  binding  upon 
the  parties.  There  is  not  one  of  the  authorities  above  cited  which 
does  not  more  than  cover  the  predicament  presented  by  the  case 
under  consideration.  Those  authorities  furnish  examples  of  agree- 
ments—  arrangements  between  creditor  and  debtor  —  situations 
from  which  something  like  hardship  might  possibly  spring.  In  the 
present  case,  there  is  neither  contract,  arrangement,  nor  even  a  scin- 
tilla of  right,  on  which  either  law  or  equity  can  lay  hold.  The  com- 
plainant, after  permitting  a  judgment  on  the  note,  without  attempting 
a  defence  at  law,  and  after  execution  was  levied  upon  the  judgment, 
voluntarily  united  in  withdrawing  the  effects  of  his  associate  firom 
the  operation  of  that  process,  and  by  this  very  act  bound  himself  with 
the  force  of  a  second  judgment  for  the  validity  and  for  the  satisfac- 
tion of  the  demand.  After  this  course  of  conduct,  he  addresses  him- 
self to  a  court  of  equity,  praying  that  court  to  undo  all  that  he  has 
voluntarily  and  deliberately  performed,  and  in  order  to  accomplish 
this  end,  he  seeks  to  stamp  his  own  acts  with  illegality  from  their 
very  inception.  For  such  purposes  he  surely  would  have  no  standing 
and  receive  no  countenance  in  a  court  of  equity,  upon  any  of  its 
known  principles.  We  hold  the  decree,  therefore,  of  the  circuit  court, 
dissolving  the  injunction  awarded  the  complainant  below,  and  dis- 
missing his  bill  with  costs,  to  be  correct ;  and  that  decree  is  accord- 
ingly affirmed. 

UH.  70,  584;  17  H.  443. 


The  United  States,  Plaintiff,  v.  Ephraim  Briogs. 

5  H.  208. 

This  ooart  Is  not  authorized  hj  tho  act  of  April  S9, 1802,  §  6,  (2  Stats,  at  Lai^,  159,)  to 
take  jurisdiction  upon  a  certificate  that  the  judges  of  a  circuit  court  were  divided  in  opin- 
ion upon  the  question  whether  a  demurrer  was  well  taken.  The  particular  point  on  whidi 
there  was  a  division  must  be  stated. 

The  case  was  thus  stated  by  the  chief  justice. 
[  *  209  ]       *  This  case  comes  before  the  court  upon  a  certificate  of 
division  from  the  circuit  court  of  the  United  States  for  the 
district  of  Michigan. 

The  defendant  was  indicted  under  the  act  of  congress  of  March  2, 
1831,  c.  66,  (4  Stats,  at  Large,  472,)  for  unlawfully  cutting  timber 
upon  certain  lands  of  the  United  States,  called  the  Wyandotte .  re- 
serve.   He  demurred  to  the  indictment  upon  the  following  grounds  :  -^ 

1.  Because  the  offence  stated  and  set  forth  in  the  indictment  is  not 
an  offence  under  the  statute  of  the  United  States,  punishable  ciimi« 
nally  by  indictment. 
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2.  Becanse,  under  the  statutes  of  the  United  States,  trespass  on  the 
public  lands  of  the  United  States  is,  in  no  case,  an  offence  punish- 
able criminally  by  indictment ;  but  is  either  a  mere  trespass,  punish- 
able by  action  of  trespass  at  common  law,  or  by  action  of  debt  in  the 
statute. 

3.  For  that  the  said  indictment  is  in  other  respects  informal,  insuf- 
ficient, and  defective. 

The  United  States  joined  in  demurrer ;  and  the  record  states,  that 
the  demurrer  coming  on  to  be  heard,  and  having  been  argued  by 
counsel  on  either  side,  the  opinions  of  the  court  were  opposed  as  to 
the  point  whether  said  demurrer  should  be  sustained ;  and  thereupon 
it  ^^Tas  ordered  that  the  cause  be  certified  to  this  court  on  the  indict- 
ment, demurrer,  and  joinder  thereto. 

Clifford^  (attorney-general,)  and  Norvelle^  on  behalf  of  the  United 
States. 

Tanet,  C.  J.,  after  stating  the  case  as  above,  proceeded  to  deliver 
the  opinion  of  the  court. 

The  act  of  congress  of  April  29,  1802,  o.  31,  §  6,  provides  that 
whenever  a  question  shall  occur  before  a  circuit  court,  upon  which 
the  opinions  of  the  judges  shall  be  opposed,  the  point  on  which  the 
disagreement  shall  happen,  upon  the  request  of  either  party,  shall  be 
stated,  and  certified  to  this  court,  to  be  finally  decided.  It  is  this  act 
alone  that  gives  jurisdiction  to  the  supreme  court  in  cases  of  division 
of  opinion  in  the  circuit  court,  and  the  jurisdiction  thus  given  must 
of  course  be  exercised  in  the  manner  pointed  out  in  the  law.  Conse- 
quently, we  are  not  authorized  to  decide  in  such  cases,  unless  the 
particular  point  upon  which  the  judges  differed  is  stated  and  certified. 
United  States  v.  Bailey,  9  Pet  272 ;  Adams  v.  Jones,  12  Pet  213 ; 
White  V.  Turk  and  others,  12  Pet  238. 

Now  in  the  case  before  us,  the  question  upon  which  the  disagree- 
ment took  place  is  not  certified.  The  difference  of  opinion  is  indeed 
stated  to  have  been  on  the  point  whether  the  demurrer  should  be 
sustained.  But  such  a  question  can  hardly  be  called  a 
point  in  *  the  case  within  the  meaning  of  the  act  of  con-  [  *  210  ] 
gress;  for  it  does  not  show  whether  the  difficulty  arose 
upon  the  construction  of  the  act  of  congress  on  which  the  indictment 
was  founded  —  or  upon  the  form  of  proceeding  adopted  to  inflict  the 
punishment — or  upon  any  supposed  defect  in  the  counts  in  the  in- 
dictment On  the  contrary,  the  whole  case  is  ordered  to  be  certified 
upon  the  indictment,  demurrer,  and  joinder,  leaving  i^his  court  to  look 
into  the  record,  and  determine  for  itself  whether  any  sufficient  objec- 
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tioa  can  be  made  ia  bar  of  the  prosecution ;  and  -without  informing 
us  what  questions  had  been  raised  in  the  circt»it  court,  upon  which 
they  differed^ 

Neither  can  this  omission  in  the  certificate  be  supplied  by  the 
causes  of  demurrer  assigned  by  the  defendant.  The  judges  do  not 
certify  that  they  differed  on  the  points  there  stated,  or  on  either  of 
them,  and  indeed  the  third  ground  there  taken  is  as  vague  and  in- 
definite as  the  certificate  itself,  and  could  not  therefore  help  it,  even 
if  it  could  be  invoked  in  its  aid. 

But  we  are  bound  to  look  to  the  certificate  of  the  court  alone  for 
the  question  which  occurred,  and  for  the  point  on  which  they  differed, 
and  as  this  does  not  appear,  we  have  no  jurisdiction  in  the  case,  and 
it  must  be  remanded  to  the  circuit  court. 

18  H.  666;  8  Wal.  250. 

John  C.  Sheppard  and  others.  Plaintiffs  in  Errori  v.  John  Wilson. 

5  H.  210. 

Under  the  act  of  Jane  12,  1838,  §  9,  (5  Stats,  at  Large,  237,)  the  derk  of  the  saperior  court 
of  the  territory  of  Iowa  could  issue  a  writ  of  error  to  bring  a  record  of  that  court  hither, 
and  the  chief  justice  could  sign  the  citation. 

Motion  to  dismiss. 

Grant  and  Basting's^  for  the  motion. 

C.  C.  CoxCf  contr^ 

[  •  211  ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  up  by  a  writ  of  error  to  the  supreme 
court  of  the  territory  of  Iowa. 

A  motion  has  been  made  to  dismiss  it,  upon  the  ground  that  the 
writ  of  error  was  allowed,  the  citation  signed,  and  the  bond  ap- 
proved, by  the  chief  justice  of  the  territorial  court,  and  not  by  one  of 
the  justices  of  a  circuit  court  of  the  United  States,  or  a  justice  of  . 
the  supreme  court,  as  required  by  the  act  of  1789,  c.  20,  §  22.^ 

The  act  of  1838,  c.  96,  §  9,  under  which  this  writ  of  error  is 
brought,  provides  that  writs  of  error  and  appeals  from  the  final  decis- 
ion of  the  supreme  court  of  the  territory  shall  be  allowed  and  taken 
to  this  court  in  the  same  manner  and  under  the  same  regulations  as 
from  the  circuit  courts  of  the  United  States,  where  the  value  in  qchi- 
tiroversy  shall  exceed  $1,000.  And  the  act  of  1789,  which  regulates 
writs  of  error  from  the  circuit  coorts,  requires  the  citation  to  be  sigQod 

I  ^  Stats,  at  Lai^ge,  84. 
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by  a  judge  of  the  circuit  court  in  which  the  judgment  was  rendered, 
or  by  a  justice  of  the  supreme  court;  and  iliat  the  judge  or  justice 
signiog  the  citation  shedl  take  good  and  sufficient  security  for  the 
prosecution  of  the  writ  of  error,  and  the  payment  of  the  damages  and 
costs  if  the  plaintiif  in  error  shall  fail  to  make  his  plea  good.  And 
the  act  of  May  8, 1792,  c  36,  §  9,^  authorizes  the  clerks  of  the  circuit 
courts  to  issue  writs  of  error  in  the  same  manner  as  the  clerk  of  the 
supreme  court  might  have  issued  them  under  the  act  of  1789. 

Under  these  two  last-mentioned  acts  of  congress,  the  judgment  of 
a  circnit  court  may  be  brought  up  for  reexamination  to  the 
*  supreme  court,  by  a  writ  of  error,  issued  by  the  clerk  of  [  *  212  ] 
the  court  in  which  the  judgment  was  rendered,  and  the  ci- 
tation may  be  signed,  and  the  bond  approved  by  a  judge  of  the  said 
court  And  as  the  district  judge  is  a  member  of  tiie  circuit  court 
when  sitting  for  his  district,  he  may  sign  the  citation  and  approve  the 
bond.  The  act  of  1838  having  declared  that  writs  of  error  may  be 
prosecuted  from  the  judgments  of  the  supreme  court  of  the  territory 
of  Iowa,  to  this  ooort,  in  the  same  manner  and  under  the  same  reg- 
ulations as  from  circuit  courts  of  the  United  States,  it  would  seem 
to  be  very  clear  that  the  writ  of  error  may  be  issued  by  the  derk  of 
the  territorial  court,  and  the  citation  signed  and  the  bond  approved 
by  one  of  the  judges.  This  is  the  plain  import  of  the  words  of  the 
law ;  and  we  think  they  cannot  justly  receive  any  other  interpretation. 
There  is  certainly  nothing  in  the  object  and  purpose  of  tiie  act  of 
congress  calculated  to  create  any  doubt  upon  this  subject,  or  to  call 
for  a  different  construction.  For  it  can  hardly  be  suf^osed  that  con- 
gress intended  to  deny  to  suitors  in  the  territorial  courts,  the  conven- 
iences and  facilities  which  it  had  provided  for  suitors  in  the  courts  of 
the  United  States  when  sitting  in  a  State,  and  to  require  them  to 
apply  to  the  derk  of  the  supreme  court  for  a  writ  of  error«  and  to  a 
justice  of  the  supreme  court  to  sign  the  citation,  and  approve  the 
bond,  when  these  duties  could  be  more  convenientiy  performed  by 
the  clerk  and  a  judge  of  the  court  of  the  territory,  —  and  indeed  far 
better  and  more  safely  performed,  as  regards  the  approval  of  the  bond, 
since  the  judge  of  the  supreme  court  would  have  frequently  much 
difficulty  in  deciding  upon  the  sufficiency  of  the  sureties  in  a  bond 
executed  in  a  remote  territory.  The  construction  contended  for 
would,  in  its  results,  be  very  nearly  equivalent  to  an  absolute  denial 
of  tiie  writ  of  error.  We  think  it  cannot  be  maintained,  and  that 
the  writ  of  error  in  this  case  was  lawfully  issued  by  the  clerk  of  the 
supreme  court  of  the  territory,  and  the  citation  and  bond  properly 
signed  and  approved  by  the  chief  justice  of  the  court. 


A  1  StotB.  at  I^i)$e,  278. 
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Another  objection  was  taken  upon  the  motion  to  dismiss.  It  was 
insisted  that,  Iowa  having  been  admitted  into  the  Union  as  a  State 
since  the  writ  of  error  was  brought,  the  act  of  1838,  regulating  its 
judicial  proceedings  as  a  territory,  is  necessarily  abrogated  and  re- 
pealed ;  and  consequently  there  is  no  law  now  in  force  authorizing 
this  court  to  reexamine  and  affirm  or  reverse  a  judgment  rendered  by 
the  suprenie  court  of  the  territory,  or  giving  this  court  any  jurisdic- 
tion over  it.  This  difficulty  has,  however,  been  removed  by  an  act 
of  congress,  passed  during  the  present  session,  (and  since  this  motion 
was  made,)  which  authorizes  the  supreme  court  to  proceed  to  hear 
and  determine  cases  of  this  description.  And  as  this  objection  no 
longer  exists,  and  the  writ  of  error,  citation,  and  bond  appear  to 
have  been  regularly  issued,  signed,  and  approved,  the  case  is  legally 
and  properly  in  this  court,  and  the  motion  to  dismiss  must  be  over- 
ruled. 

Note  by  Mr.  Howard  to  the  Case  of  Sieppard  v.  Wilsony  p.  212. 

The  court  refrained  from  pronouncing  its  opinion  in  this  case,  and 
also  in  one  from  Florida,  until  congress  might  pass  an  act  to  supply 
the  omission  of  previous  legislation  in  relation  to  writs  of  error  and 
appeals  from  their  territorial  courts  upon  judgments  and  decrees  ren- 
dered before  their  admission  into  the  Union  as  States.  An  act  was 
passed,  as  the  court  understood,  with  this  view,  and  then  the  above 
opinion  was  given.  But  it  appears  that,  owing,  it  is  supposed,  to 
some  misapprehension,  the  act  provides  for  Florida  and  Michigan, 
and  Iowa  is  not  included  in  it.  Act  of  I^'ebruary  22, 1847,  c.  17. 
9  Stats  at  Large,  128.^     There  is,  therefore,  no  law  relating  to  Iowa. 


This  note  has  been  shown  to  and  approved  by  the  chief  justice, 
who  delivered  the  opinion  of  the  court 

6  H.  260. 


Miners'  Bank  of  Dubuque,  Plaintiffs  in  Error,  v*  The  United 

States  ex  reL  James  Grant. 

5  H.213. 

An  infbrif  court  gave  jadgment  on  a  demurrer  against  the  defendant,  in  an  information  la 
the  natire  of  a  quo  warranto;  the  defendant  removed  the  case  to  the  superior  ooart, 
wh«rt  the  jadgment  was  affirmed^  and  a  procedendo  awarded ;  held^  that  this  was  not  a 
final  judgment  upon  which  a  writ  of  error  would  lie  to  this  court. 

The  case  is  stated  in  the  opinion  of  the  court 

1  9  Stats,  at  Large,  211. 
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Grant  and  JBdstingSj  for  the  motion. 
Webster  J  contra. 

Tanbt,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  has  been  brought  here  by  a  writ  of  error  to  the  supreme 
court  of  the  territory  of  Iowa.  A  motion  has  been  made  to  dis- 
miss the  writ  upon  several  grounds,  and  among  others,  upon  the 
ground  that  ihe  judgment  of  the  territorial  court  is  not  a  final  one  : 
and  therefore,  under  the  act  of  June  12,  1838,  c.  96,  §  9,  5  Statutes 
at  Large,  237,  cannot  be  brought  here  for  revision  by  writ  of  error. 

It  appears  that  an  information  in  the  nature  of  a  qtu)  warranU)  was 
filed  by  the  United  States  in  the  district  court  of  Iowa,  against  cer- 
tain persons  named  in  the  information,  who  are  now  the  plaintiffs  in 
error,  charging  them  with  having  used  the  liberties  and 
*  franchises  of  president,  directors,  and  company  of  the  [  *  214  ] 
Miners'  Bank  of  Dubuque,  without  any  lawful  authority ; 
and  calling  upon  them  to  show  by  what  warrant  they,  claim  the  right 
to  use  the  liberties  and  franchises  aforesaid. 

The  plaintiffs  in  error  appeared,  and  pleaded  that  the  privileges 
and  franchises  which  they  were  exercising  were  conferred  on  them 
by  a  charter  of  incorporation,  duly  passed  by  the  proper  authority 
which  is  more  particularly  set  forth  in  the  plea,  but  need  not  be  here 
stated. 

To  this  plea,  the  defendant  in  error  replied,  that  the  act  of  incor- 
poration conferring  the  privileges  in  question  was  repealed  by  the 
legislature  of  Iowa ;  and  the  plaintiffs  in  error  rejoined,  averring  that 
the  repealing  law  was  passed  without  any  notice  to  them,  or  any 
opportunity  afforded  them  of  being  heard  in  their  defence,  and  with- 
out any  evidence  of  the  abuse  and  misuse  of  any  of  the  liberties  and 
franchises  in  question.  To  this  rejoinder  the  defendant  in  error  de- 
murred, and  the  plaintifis  joined  in  demurrer,  and  at  the  trial  of  the 
case,  the  following  judgment  was  given  by  the  court :  — 

^  It  appears  to  the  court  that  the  said  rejoinder,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  to  bar  or  preclude  the 
said  plaintiffs  from  having  and  maintaining  their  aforesaid  informa- 
tion thereof  against  the  said  defendants,  and  that  said  demurrer 
oa^t  to  be  sustained. 

"  Therefore  it  is  ordered  by  the  court  here,  that  the  said,  defend- 
ants take  nothing  by  their  said  rejoinder,  and  that  they  have  leave  to 
amend  or  answer  over  to  the  said  plaintii&'  replication,  by  Monday 
morning  next,  at  the  meeting  of  the  court" 

No  amendment,  however,  appears  to  have  been  made,  nor  any 
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further  proceeding  to  have  been  had  in  the  district  coturt;  bnt  upon 
the  judgment  above  stated,  the  case  wsls  removed  to  the  supreme 
court  of  the  territory,  where  the  judgment  of  the  district  court  was 
affirmed,  and  a  procedendo  awarded. 

It  is  evident  that  this  judgment  is  not  a  final  one  against  the  plain- 
tiffs in  error.  It  merely  decides,  that  the  rejoinder,  and  the  matters 
therein  contained,  are  not  sufficient  to  bar  the  information,  and  that 
the  demurrer  ought  to  be  sustained,  and  that  the  plaintif&  in  error 
take  nothing  by  their  rejoinder.  But  there  is  no  judgment  of  ouster 
against  them,  nor  any  thing  in  the  judgment  which  prevents  them 
from  continuing  to  exercise  the  liberties  and  privileges  which  the  in- 
formation charges  them  to  have  usurped.  In  order  to  make  the 
decision  a  final  one,  the  court,  under  the  opinion  expressed  by  them, 
should  have  proceeded  to  adjudge  that  the  plaintifik  in  error  do  not 
in  any  manner  use  the  privileges  and  franchises  in  question,  and  that 
they  be  forever  absolutely  forejudged  and  excluded  from  exercising 
or  using  the  same,  or  any  of  them,  in  future.  And  we  presume  that 
the  supreme  court  of  the  territory  awarded  the  procedendo 
[  *  216  ]  to  the  district  court  in  order  to  enable  it  to  proceed  *  to  final 
judgment,  the  supreme  court  having  no  power  to  give  a 
judgment  of  ouster,  in  the  shape  in  which  the  case  came  before  it. 

Inasmuch,  therefore,  as  there  has  been  no  final  judgment,  the  writ 
of  error  from  this  court  must  be  dismissed  for  want  of  jurisdiction. 
And  being  dismissed  on  this  ground,  it  is  unnecessary  to  examine 
the  other  objections  which  have  been  taken  in  support  of  ihe  motion. 

8  Wal.  286. 


Wharton  Jones,  Plaintiff,  v.  John  Van  Zandt. 

5  H.  215. 

In  an  action  for  the  penalty  under  the  4th  section  of  the  act  of  Febraary  12,  1793,  (I  Stats 
at  Large,  302,)  respecting  fugitives  from  labor,  it  was  held:  — 

1.  That  notice  of  the  fieu!t  that  the  person  harbored  was  such  fngittve,  need  not  be  in  writ- 
ing, nor  published  in  a  newspaper,  but  might  be  acquired  from  the  slaye  himself,  and  need 
not  be  preceded  or  accompanied  by  a  claim. 

2.  That  taking  the  fugitive  into  a  covered  wagon,  and  driving  him  about  twelve  miles  in 
the  night,  to  aid  his  escape,  was  ''harboring"  him  within  the  meaning  of  the  act ;  as  is 
any  overt  act  which  shQprs  an  intention  to  elude  the  master  or  his  agent,  and  is  ealoniated 
to  attain  that  end. 

S.  That  the  subsequent  recovery  of  a  slave  did  not  vary  the  prior  harboring,  or  bar  the  action 
for  the  penalty. 

4.  That  the  allegations  in  this  dedsration  were  soflldent  in  the  fovr  parClcnlirs  objected  to 

5.  That  this  law  is  oonstitntional,  is  among  the  settled  a^jodicatbns  of  this  conrt. 

6.  Tliat  the  ordinance  of  1787,  for  the  government  of  the  territory  northwest  of  the  River 
Ohio,  is  not  in  conflict  with  this  act. 

The  opinion  of  the  court,  together  with  the  order  at  its   close, 
states  the^case. 
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JUbreheadj  for  the  plaintiiE 
Seward  and  Chase j  contra. 

•  Woodbury,  X,  delivered  the  opinion  of  the  court  [  *  223  ] 
This  case  comes  here  on  a  division  of  opinion  in  the  cir- 
cuit court  of  Ohio. 

The  subject-matter  of  the  original  suit  was  debt  for  a  penalty  of 
$500,  under  the  act  of  congress  of  February  12, 1793,  for  concealing 
and  harboring  a  fugitive  slave  belonging  to  the  plaintiff* 

The  certificate  of  the  division  of  opinion,  as  will  be  seen  in  the 
record,  relates  to  various  questions,  arising  under  two  heads. 

*  First,  on  rulings  made  at  the  trial,  and,  secondly,  on  a  [  *  224  ] 
motion  in  arrest  of  judgment. 

These  questions  extend  to  the  unusual  number  of  fourteen.  Not, 
however,  that  tiie  presiding  judge  in  the  circuit  and  his  associate 
entertained  strong  doubts  concerning  the  general  principles  involved 
in  them  all,  as  may  be  seen  in  the  report  of  the  case,  (2  M'Lean,  C. 
C.  615,)  but  because  the  questions  involved  could  not  otherwise  be 
brought  here ;  and  they  possessed  so  wide  and  deep  an  interest  as 
to  render  it  desirable  they  should  come  under  the  revision  of  this 
court. 

For  that  purpose,  in  conformity  to  what  is  understood  to  have 
been  the  usage  in  the  circuits,  they  accommodated  the  parties  by 
letting  a  division  pro  formd  be  entered  on  all  the  points  presented. 

It  is  not  understood  that  any  of  them  embrace  things  urged  merely 
•  as  reasons  for  a  new  trial.  For  if  they  did,  —  as  such  a  trial  rests  in 
tiie  discretion  of  the  court,  and  is  not  a  matter  of  strict  right,  —  a 
division  of  opinion  in  relation  to  it  furnishes  no  cause  for  bringing 
the  case  here  for  our  decision  on  questions  certified.  United  States 
V.  Daniell,  6  Wheat.  542 ;  4  Wheat.  213 ;  5  Cranch,  11,  187 ;  4 
Wash.  C.  C.  333. 

Before  entering  on  the  examination  of  the  points,  it  will  make 
several  of  them  more  intelligible,  if  we  advert  to  the  clause  in  the 
constitution  bearing  on  this  subject,  and  the  act  of  congress  under 
which  the  action  was  instituted. 

The  former  is,  that  **  No  person  held  to  service  or  labor  in  one 
State,  under  the  laws  thereof,  escaping  into  another,  shall,  in  con- 
sequence of  any  law  or  regulation  tiierein,  be  discharged  fit>m  such 
service  or  labor,  but  shall  be  delivered  up  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due."     Art  4,  §  2. 

In  respect  to  the  statute,  it  will  not  be  necessary  to  repeat  here 
any  of  it,  except  portions  of  the  3d  and  4th  sections  :  — 
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§  3.  ''And  be  it  also  enacted,  That  when  a  person,  held  to  labor 
in  any  of  the  United  States,  or  in  either  of  the  territories  on  the 
northwest  or  south  of  the  River  Ohio,  under  the  laws  thereof,  shall 
escape  into  any  other  of  the  said  States  or  territory,  the  person  to 
whom  such  labor  or  service  may  be  due,  his  agent  or  attorney,  is 
hereby  empowered  to  seize  or  arrest  such  fugitive  from  labor." 

§  4.  ''And  be  it  further  enacted,  that  any  person  who  shall  know- 
ingly and  willingly  obstruct  or  hinder  such  claimant,  his  agent  or 
attorney,  in  so  seizing  or  arresting  such  fugitive  from  labor,  or  shall 
rescue  such  fugitive  from  such  claimant,  his  agent  or  attorney,  when 
so  arrested  pursuant  to  the  authority  herein  given  or  declared,  or  shall 
harbor  or  conceal  such  person,  after  notice  that  he  or  she  was  a  fugi- 
tive from  labor,  as  aforesaid,  shall,  for  either  of  the  said  offences, 
forfeit  and  pay  the  sum  of  five  hundred  dollars."     1   Statutes  at 

Large,  302,  305,  Act  of  Feb.  12, 1793. 
[  *  225  ]       *  The  first  question  at  the  trial  on  which  a  division  arose 
was,  in  substance,  whether  the  "  notice  "  referred  to  in  the 
4th  section  must  be  in  writing. 

No  doubt  exists  with  this  court  that  it  may  be  otherwise  than  in 
writing,  if  it  only  bring  home  clearly  to  the  defendant  knowledge 
that  the  person  he  concealed  was  "  a  fugitive  from  labor." 

The  offence  consists  in  continuing  to  secrete  from  the  owner  what 
the  acts  of  congress  and  the  constitution,  as  well  as  the  laws  of  sev- 
eral of  the  States,  treat,  for  certain  purposes,  as  property,  after  know 
ing  that  claims  of  property  exist  in  respect  to  the  fugitive. 

Now,  the  act  of  congress  does  not,  in  terms,  require  the  notice  to 
be  in  writing,  nor  does  the  reason  of  the  provision,  nor  the  evil  to  be 
guarded  against,  nor  any  sound  analogy. 

The  reason  of  the  provision  is  merely,  that  the  party  shall  have 
notice  or  information  sufficient  to  put  him  on  inquiry,  whether  he  is 
not  intermeddling  with  what  belongs  to  another. 

If  the  information  given  to  him,  orally  or  in  writing,  is  such  as 
ought  to  satisfy  a  fair-minded  man  that  he  is  concecding  the  property 
of  another,  it  is  his  duty  under  the  constitution  and  laws  to  cease 
to  do  it  longer.  Eades  v.  Yandeput,  5  East,  39,  note ;  Blake  i;. 
Lanyon,  6  D.  &  E.  221. 

Such  a  notice  is  suflicient  jJso  by  way  of  analogy ;  as,  for  in- 
stance, notice  in  relation  to  a  prior  claim  on  property  purchased. 
The  Ploughboy,  1  Gall.  41 ;  9  Jurist,  649 ;  1  Sumner,  C.  C.  173 ; 
1  Cranch,  45.  Or  of  a  prior  defence  or  set-off  against  a  demand 
assigned  to  him.  Humphries  v.  Blight's  Assignees,  4  Dall.  370.  Or 
even  in  crimes,  that  the  notiCs  or  coin  one  is  passing  away  are  coqd« 
terfeit. 
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Any  other  construction  would  go,  likewise,  beyond  the  evil  to  be 
avoided  by  the  notice,  which  was  the  punishment  of  an  individual 
for  harboring  or  concealing  a  person,  without  having  reasonable 
grounds  to  believe  he  was  thereby  injuring  another. 

Any  other  construction,  too,  would  be  suicidal  to  the  law  itself, 
as  before  a  notice  in  writing  could  be  prepared  and  served  on  the 
defendant,  the  fugitives  would  be  carried  beyond  the  reach  of  recov- 
ery in  many  cases,  and  in  others  would  have  passed  into  unknown 
hands. 

This  is  not  a  case  like  some  cited  in  the  argument,  where  the 
party  prosecuted  was  not  concerned  in  getting  away  the  appientice 
or  person  harbored,  but  merely  entertained  him  afterwards  firom  hos- 
pitality, or  in  ignorance  of  his  true  character  and  condition. 

Then  a  more  formal  notice  and  demand  of  restoration  may  be 
proper,  before  suit,  in  order  to  remove  any  doubts  as  to  the  condition 
of  the  fugitive  who  is  thus  entertained,  or  the  intent  of  the  master 
to  enforce  his  rights  and  reclaim  his  property.  1  Chit.  Gen.  Prac 
449.  But  verbal  notice  is  enough  then.  See  the  cases  in  East  and 
Damford  &  East,  just  cited. 

*  Besides  this,  the  present  is  a  case  where  the  defendant  [  *  226  ] 
was  a  partaker  in  accomplishing  the  escape  itself,  like  a 
particeps  criminis^  and  where  the  concealment  and  harboring  were 
not  after  the  escape  was  over,  but  during  its  progress,  while  the 
slaves  were  in  transitu  ;  and  where  the  notice  is  not  exclusively  with 
a  view  to  procure  their  restoration,  but  is  also  an  element  in  the  case 
to  show  whether  the  party  was,  knowingly  or  ignorantly  as  to  their 
condition,  rendering  them  assistance  to  escape  by  temporarily  har- 
boring or  secreting  them.  So  far  as  regards  this  point,  it  is  a  ques- 
tion merely  of  scienter.  No  matter  how  or  whence  the  knowledge 
came,  if  it  only  existed.  The  concealment  here  was  practised  during 
fresh  pursuit  to  retake  the  slaves ;  and  hence,  without  any  formal 
notice  or  demand,  no  doubt  could  exist  as  to  the  wish  to  reclaim 
them,  as  well  as  the  fact  of  their  being  slaves.  See  Hart  v.  Aldridge, 
Cowp.  54. 

Furthermore,  that  the  defendant  has  not  suffered  by  the  charge  to 
the  jury  on  this  point,  is  manifest  from  his  own  declarations  at  the 
time,  that  he  knew  the  fugitives  to  be  slaves,  (Jones  v.  Van  Zandt, 
2  McLean,  C.  C  599,)  and  from  the  instruction  to  the  jury  that  this 
fact  must  be  clearly  proved  before  they  ought  to  convict  him.  p.  607. 

This  view  of  the  subject  disposes  of  several  other  points  of  divis- 
ion connected  with  it  Because  every  purpose  contemplated  by  the 
notice  is  accomplished,  without  a  publication  of  it  previously  in  a 
newspaper,  which  is  the  second  question. 
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To  require  such  a  publication  would  be  entirely  arbitrary,  and 
would  still  more  surely  defeat  the  whole  law  than  to  hold  the  notice 
must  be  in  writing,  and  served  on  the  defendant,  before  he  is  liable. 

So,  as  to  the  third  question,  whether  the  information  be  sufficient 
if  acquired  from  the  slave  himself,  —  it  is  manifest  that  such  a  source 
of  information  for  that  fact  is  one  of  the  most  satisfactory,  as  he  has 
good  means  of  knowing  it,  and  is  not  likely  to  admit  his  want  of 
freedom,  unless  it  actually  exist. 

The  next  question  relates  to  what  constitutes  concealment  or  har- 
boring of  a  slave,  within  the  meaning  of  this  statute. 

It  seems  from  the  facts,  which  by  agreement  are  all  those  reported 
in  the  printed  case  as  tried  in  the  court  below,  (2  M'Lean,  596,)  as 
well  as  those  inserted  in  this  record,  that  several  slaves,  owned  by 
the  plaintiff  in  Kentucky,  escaped  from  him  and  fled  to  Ohio,  ad- 
joining, and,  aided  by  some  person  not  named,  and  when  about 
twelve  miles  distant  from  their  master's  residence,  were  taken  into  a 
covered  wagon  by  the  defendant  in  the  night,  and  driven  with  speed 
twelve  or  fourteen  miles,  so  that  one  was  never  retaken,  though  fresh 
suit  was  made  for  the  whole. 

Now,  whatever  technical  definition  may  exist  of  the  word  conceal 

or  harbor,  as  applied  to  apprentices  or  other  subjects,  no 

[  *  227  ]  *  doubt  can  exist,  that  these  words  and  their  derivatives 

must  here  be  construed  in  reference  to  iiie  matter  of  the 

statute,  and  the  nature  of  the  offence  to  be  punished. 

These  show  this  offence  to  consist  often  in  assistance  to  escape, 
and  reach  speedily  some  distant  place,  where  the  master  cannot  find 
or  reclaim  such  fugitives,  rather  than  in  detaining  them  long  in  the 
neighborhood,  or  secreting  them  about  one's  premises. 

We  see  nothing,  then,  in  the  facts  here,  or  in  the  instruction  of  the 
judge  on  them,  secundum  subjectam  nuUeriam^  which  shows  this  case 
not  to  have  been,  as  the  jury  found  it  to  be,  one  within  the  manifest 
design  of  the  statute  against  harboring  and  concealing  persons  who 
were  fugitives,  from  labor,  after  notice,  or  full  knowledge  of  tlAir 
character. 

Indeed,  the  general  definition  of  the  word  harbor,  in  1  Bouvier, 
460,  as  quoted  by  the  defendant's  counsel,  —  saying  nothing  as  to 
the  authority  of  that  work,  —  is  such  as  to  be  fully  covered  by  the 
facts  in  this  case,  as  stated  in  the  record,  and  as  found  by  the  jury. 
It  is, "  to  receive  clandestinely,  and  without  lawful  authority,  a  per- 
son for  the  purpose  of  concealing  him,  so  that  another,  having  the 
right  to  the  lawftil  custody  of  such  person,  shall  be  deprived  of  the 
same." 

There  was  a  clandestine  reception  of  the  slaves,  and  without  law* 
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ful  authority,  and  a  concealment  of  them  in  a  covered  wagon,  and 
carrying  them  onward  and  away,  so  as  to  deprive  the  owner  of  their 
custody.  "To  harbor"  is  also  admitted  in  the  argument  often  to 
mean  "  to  secrete."  Such  is  one  of  the  established  definitions  by 
the  best  lexicographers.  Yet  here  they  were  secreted,  not  only,  as 
just  stated,  by  being  placed  in  a  covered  wagon,  and  carried  to  a 
greater  distance  from  their  master,  but  it  was  done  rapidly,  and  in 
part  under  the  shades  of  night. 

That  no  mistake  on  this  point  occurred  at  the  trial,  is  likewise 
manifest  from  the  fact,  that  the  judge  charged  the  jury,  the  defendant 
must  not  be  considered  as  harboring  or  concealing  the  slaves,  unless 
his  conduct  was  such  "  as  not  only  to  show  an  intention  to  elude  the 
vigilance  of  the  master,  but  such  as  is  calculated  to  attain  that  ob- 
ject."   2  M'Lean,  C.  C.  615. 

Nor  can  the  recovery  of  one  of  the  slaves  afterwards,  who  was  thus 
concealed  and  transported,  vary  the  previous  fact  of  secreting  and 
harboring  him.  That  is  the  fifth  inquiry.  The  answer  to  the  sixth 
is  involved  in  that  to  the  fourth  and  fifth ;  as  is  an  answer  to  the 
seventh  in  that  to  the  first  question.  Because,  if  the  notice  need  not 
come  from  the  claimant  himself,  nor  be  in  writing,  it  need  not  be 
preceded  or  accompanied  by  a  claim,  which  is  the  seventh  inquiry. 
A  claim,  subsequently  made,  must  be  equally  valid  with  one  before 
the  notice,  whether  looking  to  the  reason  of  the  case  or  the  language 
of  the  statute. 

The  gist  of  the  offence  consists  in  the  concealment  of 
another's  *  property,  under  knowledge  that  it  belongs  to  [  *  228  ] 
another,  and  not  in  a  claim  being  previously  made  and 
refused.  That  refusal  might  constitute  a  separate  wrong,  or  be 
another  species  of  evidence  to  prove  a  harboring  of  the  slave,  but  it 
is  not  the  offence  itself,  for  which  the  penalty  now  sued  for  is  im- 
posed. 

The  eighth  and  last  question  under  this  head  seems  to  be  an  ab- 
slCact  proposition,  and  does  not  refer  to  any  particular  facts  in  the 
case.  But  if  it  was  laid  down  in  relation  to  some  of  them,  as  it  must 
be  presumed  to  have  been  in  order  to  make  it  a  proper  subject  for  a 
division  of  opinion,  to  be  reconsidered  here,  we  are  not  aware  of  any 
thing  objectionable  in  it  The  "  overt  act "  spoken  of,  was  required 
to  be  one  both  intended  and  calculated  to  elude  the  master's  vigi- 
lance. K  so,  it  showed  acts  and  designs  of  the  defendant,  which,  in 
the  words  and  spirit  of  the  statute,  amount  or  tend  directly  to  "  har- 
bor or  conceal "  the  fugitive  from  labor. 

We  shall  now  proceed  to  the  points  of  division  in  respect  to  the 
ffiiotiop  in  airest.     They  are,  firstly,  whether  the  counts  contain  the 
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necessary  averments  that  the  slave  Andrew  escaped  from  Kentucky 
to  Ohio. 

It  is  admitted  that  this  prosecution  being  a  penal  one,  the  declara- 
tion must  bring  it  within  the  statute  clearly,  whether  looking  to  its 
language  or  spirit  Dwarris  on  Statutes,  736 ;  5  Dane's  Abr.  244, 
§  8 ;  Simmons's  case,  4  Wash.  C.  C.  397.  It  is  not  necessary  to 
multiply  authorities  on  so  elementary  a  proposition. 

On  turning  to  the  counts,  however,  it  will  be  seen  that  they  allege 
the  residence  of  the  plaintiff  in  Kentucky, — the  ownership  by  him 
of  these  slaves,  held  to  labor  there,  —  and  their  "  unlawfully "  and 
"  without  his  consent "  going  from  that  place  to  Ohio,  as  "  fugitives 
from  labor."  All  these  allegations  combined,  and  not  merely  the 
going  away,  are  a  clear  and  sufficient  averment  of  an  escape  of  the 
slave  Andrew,  under  the  first  objection  in  arrest.  If  they  contain 
sufficient  matter  to  show  an  escape,  it  need  not  be  alleged  in  the 
very  words,  ipsissimis  verbis^  of  the  statute.  1  Chit  PL  357 ;  The 
King  V.  Stevens  et  al,  5  East,  244. 

The  ungrammatical  use  of  the  word  "  was  "  for  "  were,"  in  speak- 
ing of  both  slaves,  is  urged  as  an  uncertainty  which  vitiates  this  part 
of  the  declaration.  But  no  one  can  doubt  that  both  are  referred  to, 
and  the  more  especially  after  a  verdict.  As  to  what  is  thus  covered 
by  a  verdict,  see  Garland  v.  Davies,  4  How.  131,  and  the  cases  there 
cited,  and  11  Wend.  374. 

The  second  point  certified  under  the  motion  in  arrest  is,  whether 
the  "counts  contain  the  necessary  averments  of  notice  that  said 
Andrew  was  a  fugitive  from  labor  within  the  description  of  the  act 
of  congress." 

We  cannot  doubt  that  they  do,  when  the  first  count  alleges  that 
said  Andrew  was  in  Ohio,  "  a  fugitive  from  labor,  and  the  defendant, 
well  knowing  that  said  Andrew  was  the  slave  of  the  plaintiff,  and  a 

fugitive  from  labor,"  &c.,  did  harbor  and  conceal  him. 
[  •  229  ]  •  So  in  respect  to  the  third  question  connected  with  the 
arrest  of  judgment,  which  is,  whether  the  averments  aire 
sufficient  under  the  statute  as  to  harboring  the  slave  Andrew,  the 
answer  can  be  but  one  way.  However  strict,  the  construction  should 
be,  yet  the  count  alleges,  in  so  many  words,  that  the  defendant  did 
'^knowingly  and  wilfully  harbor,  detain,  conceal,  and  keep  said 
slave." 

Under  the  fourth  general  objection  of  insufficiency  in  the  declara- 
tion, no  specific  point,  not  otherwise  designated,  has  been  called  to 
our  attention,  except  that  all  the  acts  alleged  in  the  declaration,  are 
not  said  to  be  "contrary  to  the  statute."  This  last  expression  follows 
the  concluding  portion  of  the  count,  and  this  expression  may  be  neo- 


DECEMBER    TERM,    1846.  878 

Jones  17.  Van  Zandt.    5  H. 

essary  in  a  penal  declaration.     Lee  v.  Clark,  2  East,  333 ;   1  GralL 
259,  266,  271 ;  1  Chit  PL  358. 

Bat  all  know  that,  where  it  is  inserted  at  the  end  of  a  declaration 
or  indictment,  it  does  not,  as  a  general  rule,  relate  to  the  last  preced- 
ing averments  alone,  but  the  whole  subject-matter  before  alleged  to, 
constitute  an  offence.  It  is  all  that  misconduct  which  is  contrary  to 
the  statute,  and  not  the  concluding  part  of  it  only. 

It  remains  to  consider  the  fifth  and  sixth  divisions  of  opinion  under 
this  head.  They  are,  whether  the  act  of  congress,  under  which  the 
action  is  brought,  is  repugnant  either  to  the  constitution  or  the  ordi- 
nance "  for  the  government  of  the  territory  northwest  of  the  River 
Ohio." 

This  court  has  already,  after  much  deliberation,  decided  that  the 
act  of  February  12,  1793,  was  not  repugnant  to  the  constitution. 
The  reasons  for  their  opinion  are  fully  explained  by  Justice  Story,  in 
Prigg  V.  Pennsylvania^  16  Pet.  611. 

In  coming  to  that  conclusion,  they  were  fortified  by  the  idea  that 
the  constitution  itself,  in  the  clause  before  cited,  flung  its  shield,  for 
aecority,  over  such  property  as  is  in  controversy  in  the  present  case, 
and  the  right  to  pursue  and  reclaim  it  within  the  limits  of  another 
State. 

This  was  only  carrying  out,  in  our  confederate  form  of  govern- 
ment,  the  clear  right  of  every  man  at  common  law  to  make  firesh 
suit  and  recapture  of  his  own  property  within  the  realm.  3  Black* 
Com.  4. 

But  the  power  by  national  law  to  pursue  and  regain  most  kinds 
of  property,  in  the  limits  of  a  foreign  government,  is  rather  an  act  of 
comity  than  strict  right ;  and  hence,  as  the  property  in  persons  might 
not  thus  be  recognized  in  some  of  the  States  in  the  Union,  and  itif 
reclamation  not  be  allowed  through  either  courtesy  or  right,  this 
clause  was  undoubtedly  introduced  into  the  constitution,  as  one  of 
its  compromises,  for  the  safety  of  that  portion  of  the  Union  which 
did  permit  such  property,  and  which  otherwise  might  often  be  de- 
prived of  it  entirely  by  its  merely  crossing  the  line  of  an  adjoining 
State.     3  Madison  Papers,  1569,  1589. 

This  was  thought  to  be  too  harsh  a  doctrine  in  respect 
to  any  *  title  to  property,  of  a  friendly  neighbor,  nor  brought  [  *  230  ] 
nor  placed  in  another  State,  under  its  laws,  by  the  owner 
himself,  but  escaping  there  against  his  consent,  and  often  forthwith 
pursued  in  order  to  be  reclaimed. 

The  act  of  congress,  passed  only  four  years  after  the  constitution 
^was  adopted,  was  therefore  designed  merely  to  render  effective  the 
guarantee  of  the  constitution  itself;  and  a  course  of  decisions  since* 
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in  the  courts  of  the  States  and  general  government,  has  for  half  a 
century  exhibited  great  uniformity  in  favor  of  the  validity  as  well  as 
expediency  of  the  act.  5  Serg.  &  R.  62 ;  9  Johns.  67 ;  12  Wend. 
311,  507 ;  2  Pick.  11 ;  Baldw.  C.  C.  326 ;  4  Wash.  C.  C.  326 ;  18 
Pick.  215. 

While  the  compromises  of  the  constitution  exist,  it  is  impossible 
to  do  justice  to  their  requirements,  or  fulfil  the  duty  incumbent  on 
us  towards  aU  the  members  of  the  Union,  under  its  provisions,  with- 
out sustaining  such  enactments  as  those  of  the  statute  of  1793, 

We  do  not  now  propose  to  review  at  length  the  reasoning  on 
which  this  act  has  been  pronounced  constitutional.  All  of  its  pro- 
visions have  been  found  necessary  to  protect  private  rights,  under 
the  clause  in  the  constitution  relating  to  this  subject,  and  to  execute 
the  duties  imposed  on  the  general  government,  to  aid,  by  legislation, 
in  enforcing  every  constitutional  provision,  whether  in  favor  of  itself 
or  others.  This  grows  out  of  the  position  and,  nature  of  such  a  gov- 
ernment, and  is  as  imperative  on  it  in  cases  not  enumerated  specially, 
in  respect  to  such  legislation,  as  in  others. 

That  this  act  of  congress,  then,  is  not  repugnant  to  the  constitu- 
tion, must  be  considered  as  among  the  settled  adjudications  of  this 
court. 

The  last  question  on  which  a  division  is  certified,  relates  to  the 
ordinance  of  1787,  and  the  supposed  repugnancy  to  it  of  the  act  of 
congress  of  1793. 

The  ordinance  prohibited  the  existence  of  slavery  in  the  territory 
northwest  of  the  River  Ohio,  among  only  its  own  people.  Similar 
prohibitions  have  from  time  to  time  been  introduced  into  many  of 
the  old  States.  But  this  circumstance  does  not  affect  the  domestic 
institution  of  slavery,  as  other  States  may  choose  to  allow  it  among 
their  people,  nor  impair  their  rights  of  property  under  it,  when  their 
slaves  happen  to  escape  to  other  States.  These  other  States,  whether 
northwest  of  the  River  Ohio,  or  on  the  eastern  side  of  the  Alleghanies, 
if  out  of  the  Union,  would  not  be  bound  to  surrender  fugitives,  even 
for  crimes,  it  being,  as  before  remarked,  an  act  of  comity,  or  imper- 
fect obligation.  Holmes  v.  Jennison  et  al.  14  Pet.  540.  But,  while 
within  the  Union  and  under  the  obligations  of  the  constitution  and 
laws  of  the  Union,  requiring  that  this  kind  of  property  in  citizens  of 
other  States  —  the  right  to  "service  or  labor"  —  be  not  discharged 
or  destroyed,  they  must  not  interfere  to  impair  or  destroy 
[  •  231  ]  it,  but,  if  one  so  held  to  labor  escape  into  *  their  limits, 
should  allow  him  to  be  retaken  and  returned  to  the  place 
where  he  belongs.  In  all  this,  there  is  no  repugnance  to  the  ordi- 
nance.    Wherever  that  existed,  States  still  maintain  their  own  iaws^ 
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as  well  as  the  ordinance,  by  not  allowing  slavery  to  exist  among 
their  own  citizens.  4  Martin,  385.  But  in  relation  to  inhabitants 
of  other  States,  if  they  escape  into  the  limits  of  States  within  the 
ordinance,  and  if  the  constitution  allow  them,  when  fugitives  from 
iabor,  to  be  reclaimed,  this  does  not  interfere  with  their  own  laws  as 
^  their  own  people,  nor  do  acts  of  congress  interfere  with  them, 
which  are  rightfully  passed  to  carry  these  constitutional  rights  into 
effect  there,  as  fully  as  in  other  portions  of  the  Union. 

Before  concluding,  it  may  be  expected  by  the  defendant  that  some 
notice  should  be  taken  of  the  argument,  urging  on  us  a  disregard  of 
the  constitution  and  the  act  of  congress  in  respect  to  this  subject,  on 
account  of  the  supposed  inexpediency  and  invalidity  of  all  laws  recog* 
nizing  slavery,  or  any  right  of  property  in  man.  But  that  is  a  po- 
litical  question,  settled  by  each  State  for  itself;  and  the  federal  power 
over  it  is  limited  and  regulated  by  the  people  of  the  States  in  the 
constitution  itself,  as  one  of  its  sacred  compromises,  and  which  we 
possess  no  authority  as  a  judicial  body  to  modify  or  overrule. 

Whatever  may  be  the  theoretical  opinions  of  any  as  to  the  expe- 
diency of  some  of  those  compromises,  or  of  the  right  of  property  in 
persons  which  they  recognize,  this  court  has  no  alternative,  while  they 
exist,  but  to  stand  by  the  constitution  and  laws  with  fidelity  to  their 
duties  and  their  oaths.  Their  path  is  a  straight  and  narrow  one,  to 
go  where  that  constitution  and  the  laws  lead,  and  not  to  break  both, 
by  travelling  without  or  beyond  them. 

Let  our  opinion  on  the  several  points  raised  be  certified  to  the 
cnxcnit  court  of  Ohio,  in  conformity  to  these  views. 

Order,  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  firom  the  circuit  court  of  the  United  States  for  the  district  of 
Ohio,  and  on  the  points  and  questions  on  which  the  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  were  certified 
to  this  court  for  its  opinion,  agreeably  to  the  act  of  congress  in  such 
case  made  and  provided,  and  was  argued  by  counsel ;  on  considera- 
tion whereof  it  is  the  opinion  of  this  court :  — 

1.  That,  under  the  4th  section  of  the  act  of  12th  February,  1793, 
respecting  fugitives  firom  justice,  and  persons  escaping  firom  the  ser- 
vice of  their  master,  on  a  charge  for  harboring  and  concealing  fugitives 
from  labor,  the  notice  need  not  be  in  writing  by  the  claimant  or  his 
agent,  stating  that  such  person  is  a  fugitive  from  labor,  under  the  3d 
section  of  the  above  act,  and  served  on  the  person  harboring  or  con- 
cealing such  fugitive,  to  make  him  liable  to  the  penalty  of  ^500 
und^r  the  act. 

•  2.  That  such  notice,  if  not  in  writing  and  served  as  [  *  232  ] 
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aforesaid,  may  be  given  verbally  by  the  claimant  or  his  agent, 
to  the  person  who  harbors  or  conceals  the  fagitive,  and  that  to 
charge  him  under  the  statute,  a  general  notice  to  the  public  in  a 
newspaper  is  not  necessary. 

3.  That  clear  proof  of  the  knowledge  of  the  defendant,  by  his  own 
confession  or  otherwise,  that  he  knew  the  colored  person  was  a  slave 
and  fugitive  from  labor,  though  he  may  have  acquired  such  knowl- 
edge from  the  slave  himself,  or  otherwise,  is  sufficient  to  charge  him 
with  notice. 

4.  That  receiving  the  fugitive  from  labor  at  three  o'clock  in  the 
morning,  at  a  place  in  the  State  of  Ohio,  about  twelve  miles  distant 
from  the  place  in  Kentucky  where  the  fugitive  was  held  to  labor, 
from  a  certain  individual,  and  transporting  him  in  a  closely  covered 
wagon  twelve  or  fourteen  miles,  so  that  the  boy  thereby  escaped 
pursuit,  and  his  services  were  thereby  lost  to  his  master,  is  a  harbor- 
ing or  concealing  of  the  fugitive  within  the  statute. 

5.  That  a  transportation  under  the  above  circumstances,  though 
the  boy  should  be  recaptured  by  his  master,  is  a  harboring  or  con- 
cealing of  him  within  the  statute. 

6.  That  such  a  transportation,  in  such  a  wagon,  whereby  the  ser- 
vices of  the  boy  were  entirely  lost  to  his  master,  is  a  harboring  of  him 
within  the  statute. 

7.  That  a  claim  of  the  fugitive  from  the  person  harboring  or  con- 
cealing him,  need  not  precede  or  accompany  the  notice* 

8.  That  any  overt  act,  so  marked  in  its  character  as  to  show  an 
intention  to  elude  the  vigilance  of  the  master  or  his  agent,  and  which 
is  calculated  to  attain  such  an  object,  is  a  harboring  of  the  fugitive 
within  the  statute. 

9.  That  the  first  and  second  counts  contain  the  necessary  aver- 
ments, that  Andrew,  the  colored  man,  escaped  from  the  State  of 
Kentucky  into  the  State  of  Ohio. 

10.  That  said  counts  contain  the  necessary  averments  of  notice 
that  said  Andrew  was  a  fugitive  from  labor  within  the  description 
of  the  act  of  congress. 

11.  That  the  averments  in  said  counts,  that  the  defendant  har- 
bored said  Andrew,  are  sufficient. 

12.  That  said  counts  are  otherwise  sufficient. 

13.  That  the  act  of  congress,  approved  February  12, 1793,  is  not 
repugnant  to  the  constitution  of  the  United  States.     And, 

Lastly.  That  the  said  act  is  not  repugnant  to  the  ordinance  of 
congress  adopted  July,  1787,  entitled :  "An  ordinance  for  the  govern- 
ment of  the  territory  of  the  United  States  northwest  of  the  Bivei 
Ohio." 
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It  is,  thereupon,  now  here  ordered  and  adjudged  by  this  court,  that 
it  be  so  certified  to  the  said  circuit  court  of  the  United  States  for  the 
district  of  Ohio. 

7  H.  185. 


William  Taylor,  George  Taylor,  William  Primrose,  and  Eliza, 
his  Wife,  George  Porter,  and  Elspet,  his  Wife,  William  Rainey, 
Alexander  Rainey,  and  Elizabeth  Rainey,  Complainants  and 
Appellants,  v.  Vincent  M.  Benham,  Administrator  de  bonis  non, 
with  the  Will  annexed,  of  Samuel  Savage,  deceased,  Respondent 
and  Appellee.    Vincent  AL  Benham,  &c.  v.  George  Taylor,  &c. 

5  H.  233. 

Under  the  law  of  Alabama,  an  administrator  de  botiis  non  is  responsible  for  assets  in  the 

hands  of  the  deceased  as  executor. 
Where  an  account  was  settled  by  an  executor  in  1818,  and  no  fraud,  but  only  a  mistake  in 

law  in  the  rule  for  computing  interest,  was  alleged,  it  was  held  that  after  the  lapse  of  twenty 

years  and  the  death  of  the  executor,  the  settlement  should  not  be  opened. 
An  imperative  direction  to  executors  to  sell  land,  and  dispose  of  the  proceeds  in  a  certain 

way,  constitute  a  power  coupled  with  a  trust,  which  survives ;  and  in  this  case  it  was  held 

that  such  a  power  was  created  over  lands  held  by  the  testator  in  trust. 
Land  devised  to  an  alien,  docs  not  escheat  until  office  found. 
Where  an  executor,  pursuant  to  directions  in  the  will,  which  the  testator  had  power  to  give, 

sold  land  held  by  the  testator  in  trust,  and  received  the  proceeds,  he  is  accountable  to  the 

eestws  que  trust  in  the  State  where  he  resides,  though  the  will  has  not  been  proved  there ; 

and  he  cannot  set  up,  that  not  having  recorded  or  proved  the  will  in  the  State  where  the 

land  lay,  he  had  no  power  to  sell. 
A  trustee  is  liable  for  damages  for  neglect  in  not  receiving  more  money  from  the  sale  of 

land,  only  in  cases  of  wilful  default,  or  very  supine  negligence. 
The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  trustee  who  has  received  money 

for  his  cestui  que  trusty  until  a  demand  and  refusal. 

The  case  is  stated  in  the  opinion  of  the  court 

Morehead  and  Sergeomt^  for  Taylor  et  oL 

OriUenden  and  Berrien^  contra. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court.  [  *  260  J 

The  original  proceeding  in  this  case  was  a  bill  in  equity. 
The  complainants  are  heirs  and  devisees  of  William  F.  Taylor,  being 
aliens  and  resident  in  Scotland.  He  was  a  naturalized  citizen  of 
South  Carolina.  The  respondent  was  George  M.  Savage,  of  Ala- 
bama, prosecuted  there  as  executor  of  Samuel  Savage  of  that  State. 
The  claim  set  up  in  the  bill  was,  that  William  F.  Taylor,  before  his 
death  in  1811,  made  a  will,  devising  the  residue  of  ills  estate,  after 
the  payment  of  a  few  legacies,  to  the  complainants,  directing  all  his 

32  • 
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property  to  be  first  sold  and  converted  into  money,  and  making  the 
said  Samuel  Savage  one  of  his  executors,  associated  with  three  oth- 
ers. It  was  further  alleged,  that  the  business  was  divided  between 
them,  and  each  had  settled  for  what  he  took  in  charge,  except  Savage, 
who  had  not  accounted  fully  for  the  property  received  by  him  in 
South  Carolina,  or  the  proceeds  of  certain  lands  of  William  F.  Taylor 
in  Kentucky  sold  by  Savage,  and  that  by  his  negligence  large  quan- 
tities of  other  lands  situated  there  had  been  lost. 

The  original  answer  denied  that  the  executors  took  out  letters 
testamentary,  except  in  South  Carolina,  or  assumed  any 
[  •  261  ]  trusts  as  to  *  the  property  of  the  testator  beyond  the  Umi^ 
of  that  State,  or  ever  proved  the  will  in  Kentucky.  It  also 
denied  that  any  part  of  William  F.  Taylor's  property  in  South  Csuro- 
lina  had  not  been  duly  accounted  for.  As  to  lands  in  Kentucky,  it 
averred  that  the  testator  owned  none,  and,  though  he  set  up  some 
title  to  about  4,400  acres,  that  it  was  invalid,  and  was  compromised 
and  released  by  an  agent  of  the  complainants  in  a.  d.  1836.  That,  as 
the  latter  were  aliens,  the  title  in  the  mean  timie  had  escheated  to  the 
State;  the  executors  having,  as  alleged,  only  a  bare  power  to  sell, 
and  some  of  them  dying  before  a.  d.  1818,  this  power  could  not  be  ex- 
ercised by  the  others.  And  though  it  admitted  that  Samuel  Savage 
in  that  year  executed  deeds  of  about  one  fourth  of  the  land  claimed 
by  the  testator,  receiving  a  small  consideration  therefor,  yet  it  con- 
tended that  no  title  passed  thereby,  and  that  no  court  out  of  the 
State  of  South  Carolina,  had  any  jurisdiction  over  the  matter.  The 
statute  of  limitations  was  also  pleaded  to  all  the  claims. 

Some  other  particulars,  and  some  amendments  of  the  answer, 
which  may  be  found  material  in  the  progress  of  the  inquiry,  will  be 
noticed  as  occasion  shall  require. 

A  preliminary  question  has  been  raised  in  this  court,  in  conse- 
quence of  what  had  taken  place  in  the  progress  of  the  cause,  which 
it  may  be  proper  to  dispose  of  first.  After  judgment  had  been  ren- 
dered in  the  circuit  court  in  favor  of  the  complainants  for  a  portion 
of  their  claims,  and  before  an  appeal  was  taken,  Greorge  M.  Savage, 
the  executor  of  Samuel,  was  removed,  and  Vincent  M.  Benham  ap- 
pointed administrator  de  bonis  non  of  Samuel  Savage,  with  the  will 
annexed.  The  cause  was  then  entered  in  this  court,  and  attempted 
to  be  proceeded  in,  but  was  directed  to  be  remitted  to  the  circuit 
court  in  order  first  to  make  Benham  a  party.  1  How.  282 ;  2  ibid.  396. 
This  having  been  done,  the  case  came  here  again,  and  now  it  is  ob- 
jected, at  the  threshold,  to  any  examination  of  the  original  questioas 
in  the  case,  thsct  an  administrator  de  bonis  non  is  not  liable  for  assets 
in  the  hands  of  the  deceased  executor.     See  Grout  v.  Chambeiiin, 
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4  Mass,  611 ;  Akop  v.  Mather,  8  Conn.  684 ;  1  Serg.  &  R.  649 ;  1  Gill 
&  Johns.  207 ;  and  other  cases  cited. 

But  if  the  correctness  of  these  decisions  be  not  doubtful  at  law, 
they  may  require  several  exceptions  and  limitations  in  equity.  See 
Blower  v.  Morrets,  3  Atkins,  773 ;  2  Ves.  sen.  465 ;  Mitford's  Plead- 
ings, 64,  78 ;  2  Vern.  237  ;  Fletcher's  Administrator  v.  Wier,  7  Dana, 
347 ;  1  How.  284,  in  this  case.  And  it  is  clear  that,  under  a  statute 
of  Alabama,  which  must,  by  the  34th  section  of  the  judiciary  act,' 
govern  this  case,  the  objection  cannot  be  sustained.  This  statute 
provides  that  "  where  any  suit  may  have  been  commenced,  on  behalf 
of  or  against  the  personal  representative  or  representatives  of  any 
testator  or  intestate,  the  same  may  be  prosecuted  by  or 
against  any  person  or  persons  who  *  may  afterward  succeed  [  *  262  ] 
to  the  administration  or  executorship ;  such  person  or  per- 
fsons  may,  at  any  time,  be  made  parties,  on  motion,  and  the  cause  shall 
proceed  in  the  same  manner,  and  judgment  therein  be  in  all  respects 
as  effectual,  as  if  the  same  were  prosecuted  by  or  against  the  parties 
originally  named."    Passed  September  4, 1821.    See  Clay's  Dig.  227. 

The  grounds  or  causes  for  relief  presented  in  the  bill,  are  next  to 
be  examined,  and  are  two.  One  is  the  claim  on  account  of  an  al- 
leged failure  by  Samuel  Savage  to  settle,  as  executor  in  South  Caro- 
lina, for  a  debt  due  from  himself  to  William  F.  Taylor,  and  some 
other  debts  collected  there,  with  proper  interest  thereon.  This  is  the 
first  ground  on  the  merits  ;  and  it  may  be  better  considered  separate 
from  the  second  one,  which  is  the  amount  demanded  for  alleged  neg- 
lects and  receipts  of  money  by  Savage  in  relation  to  the  lands  situated 
in  Kentucky.  The  property  left  by  the  testator  in  South  Carolina 
was  held  in  his  own  right,  and  the  proceeds  of  it  were  collected  by 
the  executor  by  virtue  of  his  letters  testamentary.  The  first  objection 
interposed  to  the  claim  respecting  th^t  is,  that  in  point  of  fact  nothing 
is  shown  to  have  been  due  or  collected  there  which  the  executor  did 
not  account  for,  and  finally  settle  and  pay  over  the  balance,  April  22, 
1818.  Another  is,  that  if  any  thing  collected  there  and  then  omitted, 
or  not  since  paid  over,  should  now  be  accounted  for,  it  ought  to  be 
in  the  State  of  South  Carolina,  where  the  letters  issued,  and  not  in 
Alabama.  Or,  at  all  events,  that  some  action  must  first  be  had  in 
South  Carolina,  and  the  account  reopened,  and  the  new  matters  ex- 
amined and  charged  there  upon  Samuel  Savage,  one  of  th'e  original 
executors,  before  he  or  George  M.  Savage,  his  executor,  can  be  prose- 
cuted elsewhere  for  the  amount.  The  following  cases  may  be  referred 
to  in  support  of  such  a  position :  Yaughan  et  at  v.  Northup  ei  aL 
16  Pet.  1 ;  14  ibid.  33 ;  Story's  Confl.  of  Laws,  513 ;  Aspden  et  al.  v. 

1  1  Stats,  at  Large,  92. 
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Nixon,  4  How.  467 ;  Caxmichael  v.  Ray,  1  Richardson,  116.     While 
others  may  be  seen  against  it,  in  14  Pet  116 ;  16  ibid.  119 ;  2  Wash. 

But  it  is  to  be  recollected,  that  the  statute  of  limitations  is  pleaded 
against  this  no  less  than  the  other  claim ;  and  hence,  if,  on  examina- 
tion, that  statute,  or  the  great  length  of  time  which  has  elapsed  since 
1818,  should  be  found,  under  all  the  circumstances  of  the  case,  to 
render  a  recovery  of  any  part  of  this  claim  illegal  or  inequitable,  a 
decisive  opinion  on  the  other  points  just  mentioned  will  become  un- 
necessary. 

We  therefore  proceed  to  inquire  into  this  first 

The  settlement  in  1818  seems  to  have  been  a  final  one ;  the  bal- 
ance was  paid  over  to  an  agent  of  the  plaintiff  then  present ;  and  the 
executor,  Samuel  Savage,  soon  after  left  the  State,  and,  for  aught 
which  appears,  never  returned  again.  The  statute,  if  running  at  all 
as  to  the  matters  in  South  CaroUna,  should,  therefore,  as  a 
[  *  263  ]  •  general  principle,  begin  in  1818 ;  and  any  special  excuse 
for  not  suing  the  executor  within  six  years  for  any  thing  not 
then  accounted  for,  such  as  coverture,  minority,  or  residence  abroad, 
ought  in  equity  as  well  as  law  to  have  been  set  up  in  the  bill  origi- 
nally, 7  Johns.  Ch.  R.  74 ;  or  by  an  amendment  of  it,  allowed  after 
the  answer,  instead  of  a  special  replication,  as  provided  by  the  45th 
rule  of  this  court  See  Marstaller  et  al.  v.  M' Clean,  7  Cranch,  156, 
and  MiUer  r.  Mclntyre,  6  Pet  64. 

But,  notwithstanding  this  omission,  as  some  doubts  exist  whether 
the  statute  of  limitations  can  technically  apply  to  a  claim  situated 
like  this,  we  have  looked  further, — to  the  circumstances  of  laches 
and  long  neglect  by  the  complainants,  independent  of  the  statute. 
And  they  seem  to  us  to  operate  in  equity  very  conclusively  against 
going  back  of  an  executor's  account,  thus  formally  and  finally  settled, 
after  the  lapse  of  twenty  years  and  the  death  of  the  parties  con- 
cerned. Ghirdner  r.  Wagner,  1  Bald.  394,  454.  It  must  be  a  very 
strong  case  of  fraud,  proved  in  such  a  settlement,  or  of  clear  accident 
or  mistake,  which  could  ever  make  it  just,  under  such  circumstances, 
to  reopen  and  revise  it    9  Leigh,  393. 

Considering,  then,  that  the  agent  of  the  complainants,  present  at 
the  final  settlement  of  the  account  and  receiving  the  balance,  had, 
for  aught  which  appears,  a  full  opportunity  to  know  all  the  circum- 
stances, and  make  objections  if  he  pleased,  and  that  no  fraud  or  mis- 
take is  shown  in  the  settlement,  whatever  error  in  law  may  have 
happened  in  computing  interest,  we  consider  it  as  a  very  proper  case 
for  length  of  time  to  bring  repose.  In  support  of  this  may  be  seen 
the  following  cases.    1  Sch.  &  Lef.  428 ;  2  ibid.  309 ;  10  Wheat 
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162 ;  1  Madd.  Ch.  E.  99 ;  2  ibid.  308 ;  MiUer  v.  Mclntyre,  6  Pet.  66, 
67 ;  Cholmonddy  v.  Clinton,  2  Jac  &  Walk.  1 ;  9  Pet.  62 ;  6  Johns. 
Ch.  R.  266 ;  7  ibid.  90. 

The  other  claim  for  the  money  received  by  Samuel  Savage,  on 
account  of  his  conveyance  of  a  portion  of  the  lands  situated  in  Ken- 
tucky, and  to  which  William  F.  Taylor  set  up  an  interest,  rests  on 
principles  entirely  different,  both  as  regards  the  title  of  Taylor  and 
the  responsibility  of  Savage.  It  does  not  seem  to  have  been  con- 
sidered fully,  heretofore,  that  those  lands  did  not  belong  to  William 
F.  Taylor,  like  the  rest  of  his  property  in  South  Carolina,  absolutel)- 
as  his  own  in  fee.  They  came  to  him  by  a  deed  in  trust  for  others, 
from  Mary  Forbes,  administratrix  of  William  Forbes,  who  was  uncle 
of  William  Forbes  Taylor,  and  a  naturalized  citizen  of  Pennsyl- 
vania, dying  without  issue,  except  a  son,  Nathaniel,  who  also  died 
without  issue  after  William  F.  Taylor's  death  in  a.  d.  1811,  and 
before  September,  1815.  The  facts  in  the  case  do  not  seem  to  fix  the 
time  with  any  greater  certainty.  These  lands,  amounting  to  about 
4,400  acres,  had  been  conveyed  to  William  Forbes  in  fee,  in  a.  d. 
1786,  by  one  Daniel  Broadhead,  and  by  Forbes  to  John  Philips, 
in  A.  D.  1794.  They  seem  to  have  remained  in  PhiUps's 
*  hands  till  June  3,  a.  d.  1802,  when  he  conveyed  them  to  [  *  264  ] 
the  said  Mary,  the  administratrix  of  William  Forbes,  with 
the  following  limitation  in  the  deed,  namely :  <^  In  trust,  nevertheless, 
and  for  the  only  proper  use  and  behoof  of  the  right  heir  or  heirs  of 
the  abovenamed  William  Forbes,  deceased,  in  such  way  and  man- 
ner as  such  heir  or  heirs  may  order,  direct,  and  appoint" 

On  the  17th  day  of  September,  1805,  she,  as  before  mentioned, 
conveyed  them  to  William  Forbes  Taylor,  the  nephew  of  her  hus- 
band, and  his  only  heir  or  relative  naturalized  in  this  country,  except 
the  son  Nathaniel,  the  rest  beuig  aliens  in  Scotland,  and  the  son  in 
such  health  as  not  likely  long  to  survive.  The  lands  were,  therefore, 
in  danger  of  escheating  to  the  State  of  Kentucky,  or  a  part  of  them 
at  least,  unless  so  conveyed  as  to  pass  an  interest  to  some  person 
here,  which  could  be  held  in  behalf  of  those  heirs  who  might  reside 
abroad,  so  that  their  shares  might  not  be  lost  or  forfeited.  The  limi- 
tation in  the  deed  to  William  F.  Taylor  from  Mary  Forbes  was  the 
same  in  form  as  that  in  the  conveyance  to  her,  except  the  clause 
creating  the  trust  begins  '*  in  witness  nevertheless,"  instead  of  "  in 
trust  nevertheless."  Whether  this  is  an  error  of  the  press,  or  in  copy- 
ing, or  an  intended  alteration,  is  not  stated,  but  it  seems  not  to  have 
been  contended  in  argument  that  any  different  meaning  was  de- 
signed to  be  attached  to  the  expression.  After  receiving  such  a  con- 
veyance for  such  a  purpose,  it  appears  that  in  1808,  William  F. 
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Taylor  instituted  thirty-three  suits  in  ejectment  in  the  State  of  Ken- 
tucky against  settlers  on  these  lands,  which  were  pending  at  his  death 
in  A.  D.  1811.  But,  as  the  actions  were  in  the  name  of  nominal 
lessees,  they  did  not  abate  by  his  death,  but  continued  on  the  docket 
till  a  recovery  was  had  in  all  of  them,  in  January,  1818. 

Prior  to  this  recovery,  and  subsequent  to  the  death  of  William  P. 
Taylor  in  1811,  it  does  not  appear  that  any  of  his  executors,  or  any 
of  the  heirs  of  William  Forbes,  or  any  of  the  devisees  of  William  F. 
Taylor,  did  any  thing  respecting  these  lands,  except  this.  Samuel 
Savage,  in  his  administration  account  rendered  in  December,  1812, 
charged  for  a  journey  to  Kentucky  in  relation  to  them.  And  on  the 
14th  of  September,  1815,  Mary  Taylor  and  her  husband  gave  a  power 
of  attorney  to  Patrick  McDowell  and  Samuel  Taylor  to  collect  her 
share  not  only  in  the  estate  of  William  F.  Taylor,  but  in  the  lands  in 
Kentucky  of  which  she  claimed  to  be  one  of  the  heirs,  in  conjunction 
with  Samuel  Taylor,  from  Nathaniel,  the  son  of  William  Forbes,  and 
their  mother  Elizabeth.  Samuel  Taylor  soon  after,  in  1816,  visited 
this  country,  and  on  the  2d  of  April  in  that  year,  appointed  Adam 
Hutchinson  and  Peter  Bennock  attorneys  for  himself  and  sister,  not 
only  to  collect  and  receive  what  was  due  to  them  from  the  estate  of 
William  F.  Taylor,  but  to  prosecute  all  actions  necessary  to  recover 

the  real  estate  in  Kentucky  belonging  to  him  and  his  sister. 
[  •  266  ]  But  notwithstanding  this,  and  not  *  exactiy  in  keeping  with 

it,  on  the  26th  of  September,  1817,  Samuel  Savage,  rather 
than  these  attorneys,  writes  a  letter  to  Samuel  Taylor  about  the 
Kentucky  lands,  as  well  as  the  estate  of  William  F.  Taylor  in  South 
Carolina,  then  unsettied.  And  to  show  the  further  progress  as  to 
these  lands  after  the  recoveries  in  1818,  it  does  not  appear  that  any 
of  the  heirs,  or  their  agents  took  possession  of  them  under  the  judg- 
ments, or  did  any  thing  in  respect  to  them  till  1837.  But,  on  tbe 
contrary,  Samuel  Savage  visited  Kentucky  in  July,  1818,  having  re- 
moved from  South  Carolina  to  Tennessee  in  May  previous,  and  sold 
about  one  fourth  of  the  lands  to  the  oocupemts  for  $2,118,  calling 
himself,  in  the  deeds,  <^  surviving  executor  of  the  last  will  and  testa- 
ment of  William  Taylor,"  and  "  authorized "  to  sell  by  the  wilL 
The  other  occupants,  who  did  not  buy  of  him,  took  out,  soon  after- 
wards, injunctions  against  the  judgments  recovered,  and  continued 
to  possess  the  lands  peaceably  till  William  Primrose,  an  attorney 
of  the  complfidnants,  visited  Kentucky  in  1837,  to  look  after  their 
interests. 

The  previous  special  attorneys  had  not  interfered,  as  Hutohinson, 
one  of  them,  soon  died,  and  Bennock,  the  other,  declined  to  act. 
And  Samuel  Taylor,  in  letters  to  him  in  1824  and  1825,  inquiring. 
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among  other  things,  if  Savage  had  Tetomed  to  South  Carolina,  and 
exhibited  any  further  account  of  his  doings  in  the  ordinary's  court, 
makes  no  mention  of  the  Kentucky  lands. 

Primrose,  soon  ascertaining  that,  in  1818,  Savage  had  sold  about 
1,100  acres  of  them,  and  the  rest  had  been  sufFereii  to  remain  in  the 
possession  of  the  former  occupants,  persuaded  the  latter  to  give  him 
something  more  for  a  release  or  quitclaim,  but  a  sum,  including 
what  had  been  paid  to  Savage,  not  at  all  equal  to  their  full  value. 

It  is  a  very  important  fact,  in  connection  with  this  arrangement, 
that  Primrose,  though  at  first  denying  the  validity  of  Savage's  doings, 
was  compelled,  in  order  to  effect  a  compromise  with  the  occupants, 
and  obtain  something  more  on  a  settlement,  finally  to  agree,  under 
his  hand  and  seal,  in  behalf  of  the  plaintiffs,  "  as  far  as  it  is  in  their 
power  to  do  so,  to  ratify  and  confirm  the  deed  made  as  aforesaid  by 
the  said  Savage,"  but  "reserve  to  themselves  the  benefit  of  all 
claims  they  may  havel  against  the  said  Savage  or  his  representatives 
for  the  consideration  which  the  said  Savage  received  for  the  sale  of 
the  land  aforesaid."  After  executing  the  releases,  he  visited  Samuel 
Savage,  in  Alabama,  and  demanded  of  him  the  money  he  had  re- 
ceived in  behalf  of  the  heirs,  and  indemnity  for  injuries  they  had  sus- 
tained by  his  alleged  neglect  in  respect  to  all  the  lands. 

Another  material  circumstance  is  very  imperfectly  stated  in  the 
record ;  but  it  is  probably  thus.     When  William  F»  Taylor  died,  in 
1811,  both   Nathaniel,  the  son  of  William   Forbes,   and 
Elizabeth,  *  the  sister  of  William  Forbes,  being  the  mother  [  *  266  ] 
of  Taylor,  were  aliens. 

On  these  facts,  it  is  next  to  be  decided,  whether  the  interests  of 
the  complainants  were  such  in  the  lands  in  Kentucky,  when  Samuel 
Savage  sold  a  part  of  them,  in  1818,  as  to  make  him  liable  to  the 
complainant  for  his  conduct,  wherever  he  might  reside  ;  and,  if  so,  to 
what  extent.  It  is  first  manifest,  firom  a  part  of  the  statement  that 
the  interest  of  William  F.  Taylor,  at  the  time  of  his  death,  was  only 
that  of  a  trustee  in  these  lands,  and  not  as  the  owner  of  any  portion 
of  them  in  his  own  right  But  stiU,  in  that  capacity,  he  had  power 
by  his  will  to  direct  the  sale  of  them  by  his  executors,  and  into  whose 
hands  the  proceeds  should  afterwards  be  placed,  to  be  held,  of  course, 
for  the  benefit  of  the  true  cestui  que  trusts. 

The  clause  in  his  will,  bearing  on  the  sale,  is :  <^  I  do  hereby  order, 
will,  and  direct,  that  on  the  first  day  of  January  next  after  my  decease, 
<x  as  near  that  day  as  can  conveniently  be,  that  the  whole  of  the 
property  that  I  may  die  seised  and  possessed  of^  or  may  be  anywise 
belonging  to  me,  be  sold." 

This  undoubtedly  meant  to  empower  the  executors  to  sell  the  land 
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he  held  in  trust,  as  well  as  that  in  fee,  by  including  any  property  that 
may  be  "  anywise  belonging  to  me."  But  what  interest  was  thus 
vested  in  the  executors  concerning  it  ?  A  mere  naked  power  to  sell  ? 
or  a  power  coupled  with  a  trust  ?  or  merely  a  power  coupled  with 
an  interest  ?  The^e  are  necessary  inquiries  as  to  the  question  made 
in  the  case,  that  these  lands  have  escheated  to  the  State  of  Kentucky, 
and  also  are  useful,  if  not  necessary,  towards  settling  the  validity  of 
the  sale  by  Savage,  and  the  place  where,  if  liable  at  all,  he  can  be 
made  to  account  for  the  proceeds.  To  determine  these  inquiries,  it 
will  be  necessary  to  look  further  into  the  will. 

In  that,  after  directing  the  payment  of  a  few  small  legacies  out  of 
the  proceeds  of  his  property,  he  proceeds :  "  I  do  hereby  order,  give, 
grant,  and  devise  all  the  remainder  or  residue  of  my  estate,  which 
shall  remain  after  paying  the  before-mentioned  legacies  to  my  dearly 
beloved  brother,  Samuel  Taylor,"  &c.,  "  and  to  my  beloved  sister,  of 
the  same  place,  share  and  share  alike,  provided  they  shall  be  both 
alive  at  the  time  of  my  decease,  and  have  issue,  which  issue,  after 
their  respective  deaths,  shall  share  the  same  equally,"  &c.  On  this 
and  the  previous  provision  in  the  will,  coupled  with  the  facts  which 
have  been  mentioned,  we  consider  the  law  to  be,  that  William  F. 
Taylor,  taking  this  property  by  a  deed  which  made  it  an  express 
trust  in  his  hands  for  the  heirs  of  William  Forbes,  held  it  as  trustee 
for  them  till  his  death.  He  then  virtually  devised  the  trust  and  the 
lands  to  the  complainants,  by  directing  that  the  lands  be  sold,  and, 

after  discharging  some  special  legacies,  the  proceeds  be  paid 
[  •  267  ]  over  to  the  complainants,  as  his  residuary  legatees.     *  The 

executors  were  thus  invested  with  d  power  to  sell,  coupled 
with  a  trust ;  and  the  residuary  legatees  thus  became  trustees  to  the 
heirs  of  William  Forbes.  To  identify  those  heirs  is  somewhat 
difficult,  but  is  very  important  to  a  true  construction  of  the  will. 
Probably,  in  1810,  they  were  his  son  Nathaniel,  who,  dying  between 
that  period  and  1815,  without  issue,  his  grandmother,  Elizabeth 
Forbes,  succeeded  to  him ;  and,  on  her  death  about  that  time,  the 
complainants,  her  only  surviving  children,  succeeded  to  her.  As  all 
these,  except  Nathaniel,  were  aliens,  and  he  was  in  feeble  health  in 
1811,  the  paramount  intention  of  the  testator  doubtless  was  to  pre- 
vent an  escheat  of  this  and  his  own  property.  From  considerations 
of  affection,  as  well  as  duty,  he  must  have  desired  to  secure  both 
that  and  his  own  estate  free  from  escheat  in  the  hands  of  those  near 
relatives  likely  soon  to  be  the  heirs  both  of  William  Forbes  and  him- 
self. 

Either  of  two  constructions  of  his  will  would  accomplish  this  ob- 
ject.    The  one  we  have  just  adopted,  considering  him  as  devising 
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(be  proceeds  of  the  lands,  and  hence  their  title,  to  his  brother  and 
sister,  subject  to  a  power  in  the  executors,  coupled  with  a  trust,  to 
sell  them,  and  pay  certain  legacies ;  or  another,  which  would  consider 
the  power  of  the  executors  as  one  coupled  with  an  interest,  and  vest 
the  title  at  once  in  them  for  the  purpose  of  selling  the  lands  and  dis- 
charging the  small  legacies  and  debts,  if  any,  but  holding  the  proceeds 
in  trust  to  be  paid  over  to  his  brother  and  sister,  for  the  benefit  of  the 
heirs  of  William  Forbes,  whomsoever  they  might  then  happen  to  be. 
See  2  P.  Wms.  198 ;  8  Ves.  437 ;  Lewin  on  Trusts,  234 ;  Peter  v. 
Beverly,  10  Pet.  532.  One  of  these  seems,  also,  to  have  been  the 
construction  put  on  the  will  by  Samuel  Savage  himself,  as  he  pro- 
ceeded to  visit  Kentucky  twice  to  discharge  his  trust  in  relation  to 
these  lands,  and  finally  sold  about  a  fourth  of  them  as  surviving  exec- 
utor, which  he  could  not  have  done  honestly,  unless  deeming  him- 
self possessed  of  more  than  the  naked  power  which  his  executor  in 
his  answer  now  sets  up.  In  order  to  survive  to  him,  it  must  have 
been  a  power  coupled  either  with  a  trust  or  an  interest.  See  cases, 
posU  To  show  that  the  executors,  by  such  a  devise,  became  pos- 
sessed of  a  power  coupled  with  a  trust  at  leasts  reference  may  be 
bad  to  the  following  cases  beside  those  abeady  cited.  1  Atk.  420, 
469 ;  2  Johns.  Ch.  254 ;  Clay  et  oL  v.  Hart,  7  Dana,  1 ;  Sugden 
on  Powers,  95,  167;  3  Co.  Litt  113,  note,  146,  181,  a;  2  Story's 
Eq.  Jurisp.  §  790;  5  Paige,  318;  Zebach  o.  Smith,  3  Binney,  69. 
One  of  the  tests  on  this  subject  is,  that  a  naked  power  to  sell 
may  be  exercised  or  not  by  the  executors,  and  is  discretionary; 
while  an  imperative  direction  to  sell  and  dispose  of  the  proceeds 
in  a  certain  way,  as  in  this  case,  is  a  power  coupled  with  a  trust, 
7  Dana,  1 ;  10  Pet  533 ;  12  Wend.  554 ;  2  Story's  Eq.  Jurisp. 
§  1070;  10  Ves.  536. 

*  There  are  some  conflicting  cases  on  this  subject ;  but  [  *  268  ] 

it  is  not  necessary  to  review  them  again,  it  having  been 

so  ably  performed  by  Thompson,  J.  for  thb  court  in  Peter  v,  Beverly, 

10  Pet  665.   There,  as  here,  the  executors  were  not  expressly  named 

as  the  persons  who  were  to  sell  the  land,  yet,  say  the  court,  ^'  it  is  a 

power  vested  in  them  by  necessary  implication."     See  also  2  Sim. 

&  Stu.  238 ;  2  Story's  Eq.  Jurisp.  §  1060 ;   1  Atk.  420 ;  15  Johns. 

346 ;  4  Kenf  s  Com.  326 ;  2  Johns.  Ch.  254 ;  4  HiU.  492.     There,  as 

liere,  it  was  also  contended,  that  if  they  had  the  power  to  sell  it  was 

m  naked  one,  and  could  not  survive ;  but  the  court  say,  if  they  had 

smother  duty  to  perform  under  the  will,  with  the  proceeds,  it  was  a 

power  coupled  with  a  trust  or  an  interest,  and  survived.   10  Pet  567 ; 

15  Johns.  349.     And  the  only  difference  is,  that  the  subsequent  duty 

tiO  be  performed  there  was  the  payment  of  debts,  and  here  it  was  to 
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pay  over  the  money  as  legacies,  and  of  course  after  the  payment  of 
any  existing  debts  out  of  it. 

If  William  F.  Taylor,  when  making  his  will,  supposed  that  he,  as 
trustee  of  this  land,  could  direct  the  proceeds  to  be  paid  over  to  others 
than  the  heirs  of  William  or  Nathaniel  F.,  the  devise  would  none  the 
less  show  his  intent  to  pass  to  the  executors  a  power  to  sell  coupled 
with  a  trust ;  and  they  would  none  the  less  take  it  coupled  with  a 
trust.  Indeed,  if  it  was  necessary,  in  a  case  like  this,  to  carry  into 
effect  the  leading  object  of  the  testator  in  the  will,  to  consider  him 
as  granting  to  the  executors  a  power  coupled  with  an  interest, 
rather  than  one  coupled  with  a  trust,  it' would  not  be  difficult  to 
sustain  such  a  construction  in  a  court  of  equity,  as  we  have  before 
intimated.  Courts,  in  carrying  out  the  wishes  of  testators,  the  pole- 
star  in  wills,  are  much  inclined,  especially  in  equity,  to  vest  all  the 
power  or  interest  in  executors  which  are  necessary  to  effectuate  those 
wishes,  if  the  language  can  fairly  admit  it.  4  Kent's  Com.  304, 
319 ;  10  Pet  536 ;  Schauber  v.  Jackson,  2  Wend.  34 ;  Bradstreet  v. 
Clarke,  12  ibid.  663 ;  Bloomer  v.  Waldron,  3  Hill,  365 ;  Gates  v. 
Cooke,  3  Burr.  1684 ;  Jackson  v.  Martin,  18  Johns.  31 ;  1  Yes.  sen. 
485 ;  Coster  v,  Lorillard,  14  Wend.  299.  They  are  inclined,  also, 
when  considering  it  a  trust,  or  a  power  coupled  with  an  interest,  to 
have  its  duration  and  quantity  commensurate  with  the  object  to  be 
accomplished.  Shelly  v.  EdUn,  4  Adol.  &  Ell.  585 ;  White  v.  Simp- 
son, 5  East,  164;  1  Barn.  &  Cres.  342;  5  Taunt  385.  Though  the 
distinctions  between  these  different  powers  are  not  always  well  pre- 
served, no  doubt  exists  that  a  power  coupled  with  an  interest  may 
be  infeired  by  obvious  implication  from  the  whole  will,  as  the  fee  not 
being  at  once  vested  elsewhere,  and  it  being  necessary  to  have  it  in 
the  executors  to  effect  the  general  design  (Jackson  t^.  Schauber,  2 
Wend.  1,  54,  55,  overruling  S.  C,  7  Cowen,  193,)  as  well  as  firom  the 

usual  course,  which  is  by  an  express  devise  to  the  executors. 
[  •  269  ]  Bradstreet  v.  Clarke,  12  Wend.  *  665,  667.     Nor  is  it  of 

any  consequence  how  small  the  interest  be.     Osgood    v, 
Franklin,  2  Johns.  Ch.  20;    Bergen  v.  Bennett,  1  Caines's  Cas.  in 
Err.  16 ;  2  P.  Wms.  102.     It  is  enough  if  only  to  distribute  the  pro- 
ceeds as  here,  or  to  take  the  rents  or  use  for  the  benefit  of  others* 
Same  cases,  and  14  Johns.  555 ;    Zebach  v.  Smith,  3  Binney,  69. 
The  interest,  too,  may  be  equitable  or  legal.     Hearle  i;.  Greenbank, 
3  Atk.  714 ;  2  Johns.  Ch.  20.     And  it  is  an  interest  not  required  to 
yield  a  profit  or  gain,  but  any  title  in  the  estate  itself,  the  thing  to  l>e 
sold.     Hunt  V.  Bousmanier,  8  Wheat.  174,  206.     Being  given  by  t;he 
will,  when  it  is  a  power  coupled  with  an  interest,  and  the  conveyanoe 
under  it  being  by  and  through  the  will,  it  is  of  course  for  the  use    o£ 
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the  person  designated  in  the  will,  as  if  it  was  a  devise  over  to  him. 
And  if  the  whole  scope  and  design  of  the  will  could  not  otherwise 
be  accomplished,  it  might  not  therefore  be  unjustifiable  in  a  court 
of  equity,  in  a  case  like  this,  to  let  the  title  vest  in  the  executors 
first,  for  the  purpose  of  being  sold  and  turned  into  personal  estate, 
for  the  alien  legatees,  in  order  to  avoid  the  very  escheat  now  set  up 
by  the  respondent.  Craig  v.  Leslie,  3  Wheat.  576,  577 ;  1  Ves.  sen. 
144,  485 ;  4  Kent's  Com.  304,  310,  note ;  14  Wend.  268.  Indeed,  a 
court  of  equity,  if  it  should  appear  necessary,  in  order  to  avoid  an 
escheat,  and  to  enforce  any  apparent  devise  of  the  testator  when 
trustee,  directing*  land  to  be  turned  into  money  and  to  go  to  cer- 
tain legatees,  or  cestui  que  trustSy  wiU  look  to  substance  rather  than 
form,  will  consider  the  act  as  done  at  once,  which  is  directed  to 
be  done,  and  the  land  as  money,  and  thus  to  be  passed  to  those 
entitled  to  it.  Peter  v.  Beverly,  10  Pet  532,  563 ;  3  Wheat  563 ; 
6  Paige,  318;  Bogert  v.  Hertell,  4  Hill.  495;  2  Story's  Eq.  Jurisp. 
§  790 ;  Newland  on  Contr.  48  to  64,  and  authorities  cited. 

But  as  the  title  here  can  be  considered  as  passing  to  the  com- 
plainants at  once,  leaving  only  a  power  coupled  with  a  trust  in  the 
executors,  and  still,  accomplish  the  object  of  the  testator  in  prevent- 
ing an  escheat,  we  are  inclined  to  adopt  that  construction  of  the 
will  as  the  safer  one,  amidst  several  conflicting  authorities  and 
opinions  in  relation  to  this  question.  See  some  of  them  in  4.  Kent's 
Com.  321,  note,  5th  ed.  In  such  cases,  till  the  sale  is  made,  the 
tiHe  usually  vests  in  the  heirs,  if  no.  other  intent  is  manifest. 
Jackson  v.  Burr,  9  Johns.  105,  106;  Denn  v.  Gaskin,  Cowp.  6S1. 
But  where  it  is  given  by  devise,  as  here,  and  the  devisees  were  not 
the  cestui  que  trusts  and  heirs  as  to  those  lands  when  he  died,  it 
is  proper  that  the  title  should  be  considered  as  passing  by  devise,  * 
and  as  being  in  the  complainants  by  devise  rather  than  descent 
Jackson  v.  Schauber,  7  Cowen,  197;  Cowp.  661;  8  Wheat  206, 
207 ;  2  Wend.  34 ;  Coster  v.  Lorillard,  14  Wend.  326.  And  the 
more  especially  is  it  so,  when,  if  the  heirs  took  it  as  heirs,  it  might 
escheat 

The  case  of  Jackson  v.  De  Lancy,  13  Johns.  555,  reviews  most 
of  the  cases  connected  with  this  question,  and  comes  to 
the  conclusion  *  substantially,  that  the  title  to  the  trust  [  *  270  ] 
estate  would  pass  in  a  case  like  this  to  the  residuary 
legatees,  and  be  held  by  them  for  the  cestui  que  trusts.  See  the 
cases  there  cited,  and  among  them  Braybroke  v.  Inskip,  8  Yes. 
417;  2  P.  Wms.  198;  Ex  parte  Sergison,  4  Ves.  147;  1  Merivale, 
t50 ;  6  Pick.  112.  See  also  Dexter  v.  Stewart,  7  Johns.  Ch.  R.  55, 
B  better  opinion  is,  that  a  trust  estate  always  passes  in  a  general 
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devise  like  this  to  the  residuary  legatees,  if  no  circumstances  appear 
to  indicate  a  contrary  intent.  Braybroke  v,  Inskip,  8  Ves.  417, 
436 ;  3  ibid.  348 ;  4  ibid.  147 ;  13  Johas.  537 ;  BaUard  et  al  v.  Carter, 
5  Pick.  115;  Marlow  v.  Smith,  2  P.  Wms.  198,  201.  Here,  the 
circumstances  fortify  the  idea,  rather  than  impair  it,  that  the  trust 
estate  was  intended,  in  the  end,  to  pass  to  the  residuary  legatees, 
as  they  were  then  probably  supposed  to  be  the  cestui  que  trttsts^  and 
in  fact  became  so  before  the  devise  took  effect. 

Another  reason  is,  that  the  devisees  would  if  not  cestui  que  trusts^ 
hold  the  estate  for  them,  and  be  bound  to  account  for  it  to  them,  so 
as  to  make  it  safe.     Marlow  v.  Smith,  2  P.  Wm8.*201. 

This  view  of  the  case  disposes  first  of  the  point  made,  that  these 
lands  had,  before  the  sale  by  Savage,  escheated  to  the  State  of 
Kentucky.  It  was  hence  argued  that  they  could  not  be  sold  by  him, 
though  no  office  had  been  found,  the  respondent  considering  an 
escheat  good  without  any  office  found.  Montgomery  r.  Dorion,  7  N. 
Hamp.  480 ;  6  Johns.  Ch.  R.  365.  But  that  is  correct  only  as  to  land 
cast  by  descent  on  an  alien.  7  Cranch,  629.  For,  as  to  land  taken 
by  devise  or  purchase,  an  alien  can  always  hold  it  till  office  found. 
Knight  V.  Duplessis,  2  Ves.  sen.  360 ;  Co.  Litt  2,  6 ;  Powell  on 
Devises,  316 ;  Hubbard  v.  Goodwin,  3  Leigh,  512 ;  3  Wheat  689 ; 
Qovemeur's  Heirs  v.  Robertson,  11  ibid.  332, 355 ;  Fairfax  v.  Hunter's 
Lessee,  7  Cranch,  618. 

It  will  be  seen,  on  a  very  brief  examination,  that  the  idea  of  a 
descent  cast  upon  aliens  of  these  lands,  on  the  death  of  William  F. 
Taylor  or  Nathaniel  Forbes,  cannot  be  sustained  under  the  opinions 
we  have  just  expressed.  The  aliens  took  them  by  devise,  and  not  by 
descent,  in  either  of  the  two  constructions  of  the  will  which  can  be 
.at  all  vindicated.  As  a  general  principle,  too,  in  all  cases,  a  court  of 
chancery  will  not  raise  a  use  '^  by  implication,"  in  an  alien,  so  as  to 
endanger  the  estate,  but  will  rather  pass  a  title  to  the  executors  in 
trust.  2  Wash.  C.  C.  447.  So  it  has  been  held  that,  if  it  can  be 
avoided,  a  court  will  not  vest  the  estate  in  an  alien  by  construction, 
in  order  to  have  it  escheat,  when  otherwise  it  would  not  3  Leigh, 
613,  and  cases  cited. 

We  are  prepared  next  to  see  whether  Samuel  Savsige  or  his  repre« 
sentatives  are  liable  to  account  for  this  property  in  Alabama,  provided 
he  is  chargeable  anywhere.  Because,  if  not  so  liable  in  Alabama^ 
this  part  of  the  case  must  fail  for  want  of  jurisdiction  in  the  State  in 
which  the  proceedings  were  instituted ;  and  the  further  questions  as 

to  his  liability  need  not  be  examined. 
[  *  271  ]       *  First,  then,  it  happens,  that  though  the  heirs  of  N^^ 
thaniel  Forbes  and  Elizabeth  are  the  same  persons  here 
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the  lesiduaiy  legatees  of  William  F.  Taylor,  yet  they  take  an  inter- 
est in  the  Kentucky  lands  and  their  proceeds,  in  a  different  right  and 
for  a  different  purpose  from  what  they  do  in  the  property  of  William 
F.  Taylor  held  in  his  own  right.  It  happens,  too,  that  the  interest 
they  thus  take  is  derived  from  the  deed  by  Mary  Forbes  to  William 
F.  Taylor,  and  not  through  the  will  of  the  latter,  except  as  directing 
the  trust  property  to  be  sold  by  his  executors  and  paid  over  to  them. 
It  ii3  important  to  observe  also,  in  this  connection,  that  their  taking 
of  this  property,  and  the  sale  of  it,  are  neither  of  them  by  virtue  of 
any  letters  testamentary  issued  in  South  Carolina ;  that  the  property 
is  not  assets  of  William  F.  Taylor  collected  or  to  be  accounted  for 
there ;  and  as  the  sale  made  by  Samuel  Savage  of  a  part  of  these 
lands  was  made  in  a  different  State,  and  of  property  situated  in  a 
different  State,  and  the  proceeds  of  it  never  carried  into  South 
Carolina,  and  the  sale  made  after  he  had  removed  therefrom  and 
closed  up  his  administration  there,  no  reason  exists  for  making  him 
account  in  that  State  for  the  sale.  See  1  Rich.  S.  C.  Rep.  116 ; 
2  Wend.  471 ;  6  Pick.  481 ;  3  Mon.  514 ;  Story's  Conflict  of  Laws, 
§  523.  So,  not  having  taken  out  letters  testamentary  in  Kentucky, 
or  even  proved  the  will  there,  and  residing  elsewhere,  he  could  not 
be  sued  in  that  State.  Fletcher's  Administrator  v,  Wier,  7  Dana, 
348.  It  follows,  then,  that  if  liable  at  ail  for  the  proceeds  of  the 
sale  of  this  trust  property,  being  not  that  owned  by  the  testator  in 
his  own  right,  and  the  sale  made  by  virtue  of  a  power  in  the  will, 
and  not  of  letters  testamentary,  he  was  liable  in  Alabama,  the  State 
where  he  had  his  domicile,  the  State  whither  he  carried  the  proceeds ; 
where  the  demand  was  made  on  him  by  the  complainants,  where 
George  M.  Savage,  his  executor,  took  out  letters  on  his  estate,  and 
where  alone  George  M.  Savage  could  be  proceeded  against  for  any 
claim  against  his  testator.  Bryan  et  aL  v.  McGee,  2  Wash.  C.  C. 
338 ;  Trecothick  v.  Austin  et  aL  4  Mason,  C.  C.  29. 

Being  liable,  then,  in  Alabama,  if  at  all,  for  the  acts  done  in  respect 
to  these  lands,  it  is  next  to  be  considered  whether  Samuel  Savage  or 
his  representatives  are  responsible  for  them  to  the  complainants  at 
all,  and  if  so,  to  what  extent.  When  applied  to  in  1838,  by  Prim- 
rose, the  attorney  of  the  complainants,  to  pay  over  the  proceeds  of 
his  sale.  Savage  admitted  that  in  1818  he  executed  releases  of  about 
one  fourth  of  these  lands,  in  which  he  acknowledged  a  consideration 
received  by  him  of  more  than  $2,000 ;  that  he  professed  to  make 
the  sale  and  receive  the  consideration  as  surviving  executor  of  Wil- 
liam F.  Taylor,  and  by  virtue  of  a  power  in  his  will,  and  that  he 
never  had  accounted  for  the  proceeds  since,  but  contended  that 
the  sum   actually  realized  by  him  was   much   smaller  than  that 
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[  *  272  ]  named  in  the  deeds,  and  objected  to  pay  over  any  •  thing, 
though  not  assigning  particularly  his  reasons  for  the  refusal. 
But  the  counsel  for  the  respondent  now  interpose  various  specific 
reasons  against  accounting  for  those  proceeds  beside  that  already 
disposed  of,  which  questioned  the  jurisdiction  over  the  matter  in 
Alabama.  One  of  their  objections  is  the  want  of  interest  in  the 
complainants  as  legatees  or  cestui  que  trusts  to  recover.  Another  is 
the  irregularity,  and  indeed  illegality^  of  his  sale.  Another  is  the 
small  amount  received,  not  exceeding  his  expenses.  And  another, 
still,  is  the  statute  of  limitations. 

But  we  have  already  shown  that  the  complainants,  as  residuary 
legatees,  were  entitled  to  the  trust  estate  under  the  devise  imme- 
diately, and,  in  any  permissible  view,  as  soon  as  it  was  converted  into 
money,  and  would  be  bound  to  manage  and  account  for  it  to  the 
true  cestui  que  trusts^  if  they  were  not  so  themselves.  See  before, 
13  Johns.  555,  and  8  Ves.  417,  436,  and  other  cases.  Being  now, 
however,  cestui  que  trusts  themselves,  as  well  as  devisees,  their  in- 
terest in  the  proceeds  of  the  sale  is  beyond  controversy,  there  having 
been,  as  already  shown,  no  previous  escheat  of  the  lands. 

In  respect  to  the  informality  and  illegality  of  the  sale,  they  are 
insisted  on  from  its  not  appearing  that  all  the  executors,  except  Sav- 
age, were  then  dead,  from  bis  not  recording  the  will  in  Kentucky, 
and  from  the  verbal  denial  at  first  of  the  validity  of  his  sale  by  Prim- 
rose. But  it  is  to  be  remembered  that  this  is  a  bill  in  equity,  that 
the  executors  had  a  power  under  the  will  to  sell  this  property,  which 
was  a  power  coupled  with  a  trust.  That  is  not  a  title  to  be  made 
out  at  law  under  a  special  statute,  where  much  strictness  is  required. 
6  Mass.  40 ;  14  ibid.  286. 

Nor  is  it  only  a  naked  power,  not  coupled  with  any  trust  or  in- 
terest, where  much  strictness  is  also  requisite.  Williams  et  aL  v. 
Peyton's  Lessee,  4  Wheat.  79 ;  10  Pet  161,  and  other  cases  cited* 
But  it  is  merely  a  case  to  show  such  a  sale  as  may  make,  in  a  court 
of  equity,  an  agent  or  trustee  liable  to  those  for  whom  he  acts. 
Minuse  v.  Cox,  5  Johns.  Ch.  R.  441,  and  Rodri^ez  v.  Heffernan, 
ibid.  429.  ^ 

Now  it  appears  that  Savage,  in  his  deeds  of  this  land,  averred 
himself  to  be  surviving  executor  of  Taylor's  wilL  And  the  case 
discloses  the  death  of  two  of  them,  but  says  nothing  of  the  other, 
except,  in  1824  and  1825,  he  is  referred  to  as  dead  "  some  time  ago." 
Considering  him  also  as  then  dead,  which  is  the  probable  inference 
from  these  facts,  the  right  of  Savage  alone  to  sell  under  the  will 
would  be  good.  A  power  to  sell,  not  merely  a  naked  one,  but 
coupled  either  with  an  interest  or  a  trust,  survives  to  the  surviving 
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executor.  Peter  v.  Beverly,  10  Pet.  532 ;  Co.  Litt  113  o,  181  b ; 
Lewin  on  Trusts,  266 ;  Sugden  on  Powers,  165, 166 ;  2  Johns.  Ch. 
IL  1 ;  7  Dana,  1 ;  5  Paige,  46 ;  2  Story's  Eq.  Jurisp.  §  1062 ; 
10  Johns.  562 ;  8  Wheat  203 ;  Jackson  v.  Ferris,  15  Johns.  346. 
Several  of  the  States  have  positive  statutes  regulating  this  matter, 
and  usually  in  this  way. 

*Again,  if  all  of  several  trustees  decline  the  trust  except  [  *  273  J 
one,  the  estate  vests  in  him,  and  he  is  authorized  to  sell 
alone.    3  Paige,  420 ;  4  Kent's  Com.  326,  note ;  King  v.  Donelly  et 
aL  5  Paige,  46 ;  Jn  r^  Van  Schoonhoven,  ibid.  560 ;  Cro.  Eliz.  80 ; 
7  Dana,  1 ;  Zebach  v.  Smith,  3  Binney,  69. 

All  the  executors  in  this  case,  except  Savage,  declined  to  have  any 
concern  with  these  lands,  and  do  not  appear  ever  to  have  done  any 
thing  concerning  them.  It  is  obvious,  likewise,  on  principle,  that 
where  a  sale  is  made  under  a  will,  which  is  merely  the  evidence  of 
authority  or  power  to  do  it,  the  omission  to  record  it  will  not  vitiate 
the  sale,  unless  recording  is  in  such  case  required  by  a  local  statute. 
If  so  required,  the  statute  must  of  course  govern.  9  Wheat.  565 ; 
10  Wheat.  202.  Probably  the  necessity  for  this  must  depend  en- 
tirely on  the  local  laws  applicable  to  the  transaction,  the  lex  rei  sitts, 
(2  Hanm.  124 ;  Kerr  v.  Moon,  9  Wheat.  670 ;  7  Cranch,  115,)  and 
not  on  any  general  principles  of  international  law  applicable  to  im- 
movable property.  If  not  necessary  by  those  laws,  the  omission  to 
do  it  would  not  be  taken  advantage  of  by  any  one  in  any  case  ;  and 
if  necessary,  it  would  not  seem  very  equitable  to  let  the  executor 
take  advantage  of  it,  who  himself  had  been  guilty  of  the  omission. 

But  however  this  should  be  decided,  looking  to  the  laws  of  Ken- 
tucky, and  how  far  it  may  be  cured  by  the  subsequent  proof  and 
lecording  of  the  will  by  Primrose  for  the  complainants,  11  Pet.  211, 
and  whether  it  is  necessary  to  take  out  letters  testamentary  in  Ken- 
tucky to  make  such  a  sale,  Lewis  v,  MacFarland,  9  Cranch,  151, 
we  need  not  give  any  decisive  opinion ;  since  this  branch  of  the  in- 
quiry, as  to  the  liability  of  Savage,  can  be  disposed  of  under  a  dif- 
ferent aspect  of  the  case. 

If  the  land  was  sold  informally  by  Savage,  still,  it  was  sold  in  fact; 
it  was  conveyed  in  the  character  of  surviving  executor ;  the  authority 
for  doing  it  was  claimed  under  the  will ;  the  money  for  it  w*as  re- 
ceived in  this  way;  the  lands  were  occupied  quietly  under  his  deed 
for  near  twenty  years ;  the  consideration  vsras  never  paid  back  to  the 
grantees,  nor  by  law  liable  to  be,  as  his  deed  was  without  warranty 
except  against  those  claiming  under  W.  F.  Taylor,  and,  as  regards 
tbem,  was  in  the  end  expressly  confirmed  by  his  heirs  and  devisees 
onder  the  compromise  before  detailed. 
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It  is' true,  that  their  agent  at  first  denied  the  legality  of  the  sale  by 
Savage,  but  from  its  having  actually  taken  place,  money  been  re- 
ceived under  it,  and  the  lands  occupied  in  conformity  to  it  so  long, 
he  was  in  the  end  obliged  to  compromise  and  confirm  it  for  much 
less  than  the  real  value  of  the  lands,  and  expressly  reserved  the  right 
to  resort  to  Savage  for  the  amount  he  had  received. 

On  a  consideration  of  these  facts,  can  there  be  a  doubt  that  it  is 
equitable  to  make  Samuel  Savage  and  his  representatives  pay  over 
to  the  cestui  que  trusts  the  money  he  thus  received  on  their 
[  •  274  ]  account  ?  *  Can  they  be  allowed  to  set  up  his  own  imper- 
fect doings  or  neglect  as  a  justification  for  not  paying  over 
what  he  actually  received  for  them,  and  still  holds  ?  Is  he  not  estop- 
ped in  equity  to  deny  his  liability  to  the  complainants  ?  Have  they 
not  suffered  in  their  interests  to  this  extent  by  his  conduct  ?  Have 
not  he  and  his  estate  profited  to  this  extent  by  his  sale  of  their  prop- 
erty ?  These  questions  can  be  answered  only  in  one  way,  and  the 
replies  must  give  a  stamp  and  character  to  the  whole  transaction  in 
a  court  of  conscience  unfavorable  to  Savage.  Consequently,  in  this 
bill  in  equity  between  the  parties  as  to  a  trust,  we  think  it  manifestly 
just  that  the  complainants,  as  against  Savage's  estate,  are  entitled 
to  this  money ;  at  least,  to  the  amount  adjudged  in  the  court  below. 

1  Johns.  Ch.  R.  620 ;  1  Paige's  Ch.  R.  147,  J61 ;  6  Paige,  356 ; 

2  Johns.  Ch.  R.  1 ;  7  ibid.  122.  Simple  interest  in  such  cases 
seems  proper,  and  was  allowed.  4  Yes.  101 ;  5  ibid.  794 ;  16  ibid. 
410.  As  an  analogy  for  estopping  Savage  to  deny  what  he  has  said 
in  bis  own  deed,  see  Speake  et  al.  v.  The  United  States,  9  Cranch, 
28,  and  cases  in  Com.  Dig.  Estoppel^  a,  2.  So,  ^'  it  is  a  settled  prin- 
ciple of  equity,  then  when  a  person  undertakes  to  act  as  an  agent 
for  another,  he  cannot  be  permitted  to  deal  in  the  matter  of  that 
agency  upon  his  own  account  and  for  his  own  benefit."  Sweet  t;. 
Jacocks,  6  Paige,  364. 

So,  "  every  person  who  receives  money  to  be  paid  to  another,  or 
to  be  applied  to  a  particular  purpose,  to  which  he  does  not  apply  it, 
is  a  trustee,  and  may  be  sued  either  at  law,  for  money  had  and  re- 
ceived, or  in  equity,  as  a  trustee,  for  a  breach  of  trust"  Kane  t;. 
Bloodgood,  7  Johns.  Ch.  Rep.  110 ;  Scott  v.  Surman,  Willes,  404 ; 
Shakeshaft's  case,  3  Bro.  Ch.  Cas.  198. 

He  is  liable,  then,  first,  on  the  ground  that  the  cestui  que  trusts 
might  confirm  the  sale  and  resort  to  the  proceeds,  as  they  finally 
did  in  this  case.  Story's  Eq.  Jurisp.  §  1262 ;  2  Johns.  Ch.  R.  442 ; 
1  ibid.  581.  It  is  true  that  such  a  confirmation  must  be  full  and 
distinct;  whereas  here  a  disavowal  of  it  was  first  made  by  their 
agent,  and  when  it  was  in  the  end  agreed  to  be  ratified,  the  act  was 
done  on  the  receipt  of  additional  money. 
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This,  however,  would  not  seem  to  vitiate  it  under  the  reservation 
made  of  a  right  to  proceed  against  Savage  for  what  be  had  received. 
The  complainants,  then,  fiilly  confirmed  Savage's  acts  as  a  sale,  just 
as  much  as  if  no  further  money  had  been  paid.  Though  they  asked 
for  this  additional  sum,  this  was  no  injury  to  Savage,  and  should 
constitute  no  objection  to  his  paying  over  to  them  what  his  vendees 
agreed  he  should,  and  what  he  virtually  promised  to  do,  when  taldng 
the  money  for  their  property. 

But  if  this  view  of  the  matter  was  at  all  doubtful,  another  ground 
exists  on  which  he  might  be  made  liable  to  a  like  extent,  and  on 
which  the  complainants  seek  to  charge  him  for  a  much  larger 
amount.  The  sale  by  Savage,  if  not  valid  and  not  con- 
firmed, was  •  still  injurious  to  the  complainants.  It  gave  [  *  276  ] 
such  a  color  of  title  to  the  tenants,  as  to  prevent  the  com- 
plainants from  obtaining  any  thing  more  for  their  lands,  but  by  way 
of  compromise,  and  then  a  price  in  all,  including  what  was  paid  to 
Savage,  far  less  than  their  true  value. 

A  trustee  is  liable  for  misconduct,  or  breach  of  trust,  or  negligence, 
as  well  as  for  money  actually  received.  Jacobs,  120.  And  if  in 
these  ways  he  injures  the  cestui  que  trusty  he  is  liable,  whether  he 
himself  gains  by  his  misbehavior  or  not.  Liewin  on  Trusts,  634;  3 
Bro.  Ch.  Cas.  198.  But  when  we  come  to  inquire,  as  the  complain- 
ants insist,  whether  Savage  was  not  liable  for  a  much  larger  sum  on 
this  ground  than  what  was  allowed  in  the  court  below,  we  are  met 
by  several  difficulties.  The  amount  beyond  the  money  received  and 
interest  thereon,  rests  on  estimates  somewhat  conjectural  after  so  long 
a  lapse  of  time ;  and  the  neglect  itself  is  not  so  easily  fixed  with 
much  certainty,  from  a  like  cause,  and  the  death  of  parties  preventing 
explanations,  and  an  extraordinary  omission  for  almost  a  whole  gen- 
eration, by  the  complainants  themselves,  to  bring  this  business  to  a 
close.  Savage,  also,  may  have  proceeded  no  further  in  subsequent 
years  to  seU  the  rest  of  the  lands,  and  take  charge  of  the  judgments 
which  had  been  recovered;  because  discovering  that  Samuel  and 
Mary  Taylor,  the  heirs,  had  appointed  Hutchinson  and  Bennock 
special  agents,  instead  of  himself,  to  manage  the  Kentucky  property. 
The  degree  of  neglect  to  be  made  out  for  any  sum  beyond  that  ac- 
tnally  received,  is  also  different  and  greater.  When  the  trustee  is 
made  liable  for  more,  it  must  be,  in  the  language  of  the  books,  'Mn 
cases  of  very  supine  negligence,  or  wilful  default."  14  Johns.  527 ; 
ibid.  634 ;  Pybus  v.  Smith,  1  Ves.  Jr.  193  ;  Palmer  v.  Jones,  1  Vern. 
144 ;  Osgood  v.  Franklin,  2  Johns.  Ch.  R.  27 ;  3  Bro.  Ch.  R.  340 ;  1 
Madd.  290;  Caffirey  v.  Darby,  6  Ves.  497.  It  would  hardly  be 
instifiable  to  find  the  existence  of  either  of  those  after  such  a  length 
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of  time,  obscuring  so  much  by  its  mists,  and  obliterating  so  much  by 
death. 

Damages,  likewise,  for  mere  neglect,  would  stand  in  a  different 
attitude  as  to  the  statute  of  limitations,  firom  what  we  shall  soon  see 
it  does  as  to  money  held  in  trust ;  and  if  the  claim  was  on  account 
of  a  breach  of  trust,  committed  and  perfected  when  the  neglect  first 
occurred,  it  would  be  difficult  to  overcome  the  bar  occasioned  by 
nineteen  or  twenty  years  since. 

As  to  the  remaining  objection  under  this  head,  that  the  sum  re- 
ceived did  not  exceed  Savage's  expenses,  this  is  not  in  the  first 
answer,  and  comes  from  an  executor  who  could  not  possess  full 
means  of  knowing  the  facts,  and  is  not  entitled  to  so  much  weight  as 
if  it  had  been  put  in  and  sworn  to  by  Samuel  Savage  himsel£  Car- 
penter V.  The  Providence  Insurance  Company,  4  How.  185,  and 
cases  cited  there. 

Besides  this,  there  is  no  evidence  to  support  the  deniaL 
[  *  276  ]  It  is  •  not  accompanied  with  any  exhibit  of  expenses ;  and 
no  account  for  them  seems  to  have  been  oflfered  in  evidence 
m  the  court  below.  To  overcome  this  denial  stands  the  admission 
in  the  first  answer  of  receipts,  to  the  extent  of  0300  or  $400,  and  no 
set-off  claimed ;  next,  the  acknowledgment  to  Primrose  of  something 
received ;  next,  the  recorded  confession  in  the  deed,  that  $2,118  was 
paid  to  him ;  and,  finally,  the  testimony  of  several  witnesses  to  actual 
payments,  and  the  solvency  of  all  the  purchasers.  But  if  any  doubt 
existed  as  to  this  amount  being  the  proper  one,  with  interest,  it  would 
be  removed  by  the  proceedings  in  the  district  court,  where  the  ac- 
count was  stated  in  this  manner  after  an  examination  by  agreement 
before  the  judge,  and  with  liberty  to  except  to  the  account,  and  no 
exception  taken. 

The  last  objection  to  the  recovery  of  the  amount  actually  received, 
with  interest  thereon,  is  the  statute  of  limitations.  As  before  inti- 
mated, this  statute,  in  respect  to  money  taken  in  express  trust,  rests 
on  principles  very  different  from  what  it  might  as  to  damages  claimed 
for  a  mere  neglect  of  duty,  which  happened,  if  at  all,  near  twenty 
years  before  any  demand  or  suit  Let  it  be  remembered,  that  though 
this  money  was  received  by  Savage,  as  trustee  of  the  plaintiffs,  in 
1818,  yet  he  never  was  requested  to  pay  it  over  till  1837,  and  that 
then  he  first  became  in  default  for  not  accounting  for  it.  Till  then 
he  lived  remote  from  the  complainants,  they  being  residents  in  a 
foreign  country,  and  was  not  obliged  to  settle  for  their  money  in 
South  Carolina,  as  assets  belonging  to  William  F.  Taylor,  in  his  own 
right,  as  has  before  been  shown. 

Betaining  it,  under  all  the  circumstances,  till  called  on  by  the  com* 
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plainants,  or  their  agent,  is,  therefore,  by  no  means  decisive  evidence 
of  any  neglect  or  intention  not  to  account  for  it,  till  the  demand 
made  by  Primrose,  in  a.  d.  1837.  Consequently,  the  statute  in  rela- 
tion to  this  would  not  begin  to  run  till  then,  and  hence  could  have 
created  no  bar  in  September,  1838,  when  this  bill  in  equity  was  filed. 
1  Jac.  &  Walk.  87 ;  Attorney-Greneral  v.  Mayor  of  Exeter,  Jac  448 ; 
10  Pet.  177 ;  Michoud  v.  Girod,  4  How.  603 ;  Zeller's  Lessee  «.  Eck- 
ert  et  al.  ibid.  289 ;  3  Johns.  Ch.  R.  190,  216 ;  Kane  v.  Bloodgood,  7 
Johns.  Ch.  R.  90 ;  Gist  et  aJ.  v.  Cattell,  2  Desauss.  55.  The  case  of 
Trecothick  v.  Austin,  4  Mason,  C.  C.  29,  was  in  this,  and  some  other 
respects,  such  as  to  involve  and  settle  principles  similar  to  what  have 
been  laid  down  in  this  opinion. 

The  question  of  fraud  and  concealment  has  also  been  raised  at  the 
bar,  not  only  to  aid  in  charging  the  respondent,  but  in  obviating  the 
operation  of  the  statute  of  limitations,  as  it  would  if  existing.  3 
Atk.  130;  Hardw.  184;  7  Johns.  Ch.  R.  122;  20  Johns.  676;  6  Wheat 
181.  But  as  it  is  not  necessary  to  decide  on  these,  we  waive  an 
opinion  as  to  imputations,  so  difficult  to  settle  correctly  after  the 
death  of  most  of  the  parties,  and  the  lapse  of  a  quarter  of  a  century. 

There  are  some  exceptions  as  to  the  form  of  the  claim,  and  of  the 
bill,  that  deserve  a  moment's  notice  before  closing. 

•  Though  the  plaintijSs  make  their  claim  in  both  cases  [  *  277  ] 
against  Savage,  and  would  be  entitled  in  the  end,  in  one  as 
legatees,  if  at  all,  and  in  the  other  as  cestui  que  trusts  rather  than 
legatees ;  yet  the  views  already  expressed  would  allow  them  to  re- 
cover in  both  cases  as  residuary  legatees,  because  the  trust  passes 
properly  to  them  under  the  devise,  though  accompanied  by  an  obliga- 
tion to  account  for  the  property  to  the  cestui  que  trusts^  if  they  should 
happen  to  be  persons  other  than  themselves. 

The  description  of  the  complainants,  and  of  their  rights,  then,  in 
the  bill,  is  not  exceptionable ;  but  the  description  of  the  liability  of 
Samuel  Savage,  which  is  also  objected  to,  is  not  so  free  from  imper- 
fection. He  acted  under  William  F.  Taylor's  will  in  a  fiduciary 
capacity  in  two  respects  not  exactly  the  same,  but  not  discriminated 
from  each  other  in  the  bill.  One  was,  to  sell  the  lands  his  testator 
held  in  Kentucky  in  trust,  and  the  other,  to  sell  the  lands  and  the 
other  property,  held  in  his  own  right,  in  South  Carolina.  Notwith- 
standing this,  the  variance  does  not  seem  to  us  to  be  such  as,  in  this 
stage  of  the  cause,  and  in  a  court  of  equity,  imperatively  to  require 
an  amendment. 

The  claim  in  both  respects  is  for  the  acts  of  Samuel  Savage  alone, 
and  is  to  be  recovered  from  his  executor  alone,  and  belongs  to  the 
eomplainantB  alone.     The  material  facts  are  alleged,  upon  which  it 
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rests  in  both  respects ;  and  hence,  as  no  objection  was  taken  to  this 
in  the  answer  or  other  pleadings,  it  may  be  regarded  as  cured  now, 
and  more  especially  in  a  proceeding  in  chancery,  and  where  there  is 
enough  alleged  to  indicate  with  distinctness  the  subject-matter  in 
dispute  between  the  parties.  See  32d  section  of  act  of  Sept.  24, 
1789,  (1  Statutes  at  Large,  91 ;)  Garland  v.  Davis,  4  How.  131. 

It  will  be  seen,  that  by  the  course  of  reasoning  we  have  adopted, 
and  by  the  points  on  which  our  opinions  have  been  formed,  it  has 
become  unnecessary  to  decide  some  other  questions  presented  in  this 
cause  in  the  able  arguinents  of  the  counsel  on  both  sides.  But  hav- 
ing decided  enough  to  dispose  of  the  case,  and  being  satisfied  that 
the  judgment  of  the  court  below  was  right,  however  we  differ  as  to 
some  of  the  reasons  assigned  in  its  support,  we  do  not  propose  to  go 
further  into  the  questions  raised,  and  direct,  that  in  this  case  the 
judgment  below  be  affirmed.  The  other  appeal,  relating  to  this 
matter  and  argued  with  it,  must  consequently  be  dismissed. 


Ueoroe   W.  Phillips,   Plaintiff  in  .Error,  v.  John  S.  Preston, 

Defendant  in  Error. 

5  H.  278. 

IF  a  party  to  a  salt  in  Lonisiana,  has  had  the  sabstantial  benefit  of  a  peremptoiy  exception, 

in  the  progress  of.  the  caase,  it  is  not  error  that  when  first  tendered  it  was  not  allowed. 
In  a  trial  at  law  in  the  circuit  court  for  Louisiana,  it  is  regular  and  proper  to  refuse  to  aUow 

the  clerk  to  take  down  the  oral  and  documentary  evidence ;  for  no  use  could  be  made  of  it 

as  there  can  be  no  appeal. 
An  agreement  between  the  first  and  second  indorsers,  for  the  accommodation  of  the  maker, 

to  share  any  loss  equally,  made  at  the  time  of  indorsing  the  notes,  may  be  proved  by  parol, 

has  a  valuable  consideration  in  the  mutual  promises,  and  is  binding. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana.  The  petition  showed  that  Preston,  the  first  indor- 
ser  on  certain  notes  for  the  accommodation  of  Robert  R.  Barrow, 
and  Phillips,  the  second  indorser,  agreed,  mutually,  at  the  time  of 
making  their  indorsements,  to  share  any  loss  equally,  and  the  action 
was  brought  to  recover  a  moiety  of  an  alleged  loss. 

The  questions  and  the  facts  on  which  they  depended,  are  sufficiently 
stated  in  the  record. 

Barton^  for  the  plaintiff. 

No  counsel  contrd. 

[  •288  ]       •  Woodbury,  J.,  delivered  the  opinion  pf  the  court. 

The  points  which  have  been  argued  in  this  case  are  in 
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part  connected  with  matters  of  form,  and  in  part  with  what  is  sub- 
stance. We  shall  dispose  of  the  first,  before  proceeding  to  examine 
the  last. 

The  principal  objection  in  respect  to  form  is,  that  the  court  below 
refused  to  receive  what  are  called  in  the  practice  of  the  State  of 
Louisiana  "  peremptory  exceptions."  These  are  of  two  kinds,  one 
as  to  form,  and  one  as  to  law.  Those  in  this  case  were  offered  as 
"  peremptory  exoeptions,  founded  in  law."  By  the  Code  of  Practice 
in  Louisiana,  art  345,  such  exceptions  ^'  may  be  pleaded  in  every 
stage  of  the  action  previous  to  the  definitive  judgment  1  Louis- 
iana, 316;  4  Martin,  (N.  S.)  437. 

Hence,  though  offered  here  after  the  pleadings  were  read,  they  are 
admissible,  while  peremptory  exceptions  relating  to  form  would  not 
be  then  admissible.  See  art  344.  The  only  doubt  as  to  their  being 
duly  ofiered  arises  from  the  provision  in  the  346th  article,  which  re- 
quires them  to  ''  be  pleaded  specially,"  and  they  are  not  here  in  the 
precise  form  of  a  special  plea  at  common  law.  But,  in  the  absence 
of  any  adjudged  cases  to  the  contrary,  we  are  inclined  to  think,  that, 
under  the  liberal  and  general  pleading  in  use  in  Louisiana,  these  ex- 
ceptions must  be  considered  as  ''  specially  pleaded,"  when  set  forth 
as  they  were  here  in  writing,  and  in  a  specific  or  detailed  form,  and 
judgment  prayed  on  them  in  favor  of  the  present  plaintiff.  Has  he 
then  been  deprived  of  the  advantage  attached  to  them  ?  That  is  the 
important  inquiry.  On  examination  of  the  record  it  will  be  seen, 
that  he  had  the  benefit  of  all  these  exceptions,  first  in  a  motion  in 
arrest  of  judgment 

Again,  he  had  the  benefit  of  all  the  important  matter  in  those  ex- 
ceptions by  the  bill  which  was  afterwards  filed  and  allowed,  and  upon 
which  this  writ  of  error  has  been  brought  We  cannot,  therefore, 
perceive  that  he  has  suffered  any  by  the  refusal  of  the  court  to  receive 
these  peremptory  exceptions  when  first  offered. 

The  case  in  this  respect  is  like  one  at  common  law,  where  the 
defendant  should  propose  to  demur  generally  to  the  declaration,  but, 
being  refused,  objects  to  the  sufficiency  of  it  to  cover  various  portions 
of  the  evidence  as  it  is  ofiered,  and  also  objects  to  the  sufficiency  of 
the  declaration  in  arrest  of  judgment  He  thus,  by  a  subsequent  biU 
of  exceptions  to  the  rulings  on  the  testimony  and  on  the  sufficiency 
of  the  declaration,  obtains  every  advantage  that  he  could  have  had 
under  his  general  demurrer,  and  thus  sufiers  nothing  which  requires  a 
reversal  of  the  judgment  and  a  new  trial  for  his  reliefl 

*  The  next  objection  of  a  formal  character  is,  that  the  court  [  *  289  1 
below  refused)  though  requested  by  the  original  defendant| 
VOL.  XVI.  34 
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to  have  the  clerk  take  down  in  writing  and  file  the  testimony  of  the 
witnesses  and  the  docnmentary  evidence. 

It  is  true,  that  by  a  statute  of  Louisiana,  passed  July  20, 1817, 
their  courts  are  directed  to  have  the  testimony  taken  down  "  in  all 
cases  where  an  appeal  lies  to  the  supreme  court,  if  either  party  re- 
quire it."  It  is  also  true,  that  an  act  of  congress,  passed  May  26, 
1824,  4  Stats,  at  Large,  62,  has  made  the  practice  existing  in  Lou- 
isiana the  guide  to  that  in  the  courts  of  the  United  States,  when 
sitting  in  that  State,  except  as  it  may  be  modified  by  rules  of  the 
judge  of  the  United  States  court 

And  it  is  further  shown  in  this  record,  that  the  district  judge  there, 
November  20,  1837,  adopted  the  practice  of  Louisiana,  as  then 
existing,  in  all  cases  not  of  admiralty  jurisdiction. 

In  a  cause  once  decided  by  this  court,  which  was  connected  with 
this  point,  Wilcox  et  aL  v.  Hunt,  13  Pet  378,  it  was  remarked  that 
the  plea  put  in  there  as  a  part  of  the  state  practice,  as  the  latter  had 
not  been  adopted,  was  not  received.  But  the  practice  there  standing 
differently  from  that  which  is  urged  in  this  case,  that  decision  does 
not  control  the  present  one. 

In  considering,  then,  the  propriety  of  the  ruling  of  the  court  here, 
it  is  first  to  be  noticed,  that,  by  the  words  of  the  statute,  this  testi- 
mony is  to  be  taken  down  and  filed  only  in  those  cases  "  where  an 
appeal  lies."  That  means,  of  course,  a  technical  appeal,  where  the 
facts  are  to  be  reviewed  and  reconsidered,  for  in  such  an  one  only  is 
there  any  use  of  taking  them  down.  But  in  the  present  case  no 
appeal  of  that  character  lay  to  this  court,  but  merely  a  writ  of  error 
to  bring  the  law  and  not  the  facts  here  for  reexamination.  To  con- 
strue the  act  of  1824,  as  if  meaning  to  devolve  on  this  court  such  a 
reexamination  of  facts,  without  a  trial  by  jury,  in  a  case  at  law,  like 
this,  and  not  one  in  equity  or  admiralty,  would  be  to  give  to  it  an 
unconstitutional  operation,  dangerous  to  the  trial  by  jury,  and  at 
times  subversive  of  the  public  liberties.  Parsons  v.  Bedford  et  oLS 
Pet  448. 

In  a  case  of  chancery  or  admiralty  jurisdiction  it  might  be  different, 
as  in  those,  by  the  law  of  the  land,  a  technical  appeal  lies,  and  the 
facts  are  there  open  to  reconsideration  in  this  court  Livingston  r. 
Story,  9  Pet  632 ;  McCollum  v.  Eager,  2  JHow.  64. 

In  this  case,  likewise,  it  would  be  totally  useless  to  have  all  tho 
facts  taken  down  in  that  manner,  because,  if  so  taken  and  sent  up 
here,  it  would  be  irrelevant  and  improperly  burdening  the  record,  as 
much  as  the  whole  charge  and  opinion  of  the  judge,  instead  of  the 
naked  points  excepted  to.  See  28th  rule  of  this  court,  and  Zelier's 
Lessee  v.  Eckert  et  aL  4  How.  297,  298.     If  a  case  comes  up  in  thai 
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manner,  this  court  never  reconsiders  or  reexamines  all  the  facts,  but 
merely  the  law  arising  on  them,  as  if  a  bill  of  exceptions 
•  had  been  properly  filed.     This  has  been  decided  already  [  *  290  ] 
in  Parsons  v.  Armor  et  al  3  Pet.  425 ;  Minor  v.  Tillotson, 

2  How.  394.    * 

Beside  these  considerations,  showing  that  neither  the  words  of  the 
statute,  nor  the  reasons  for  it,  re€u;h  a  case  like  this,  there  is  another 
in  the  practice  and  laws  of  Louisiana,  which  shows  that  this  provis- 
ion does  not  extend  to  a  cause  like  the  present  in  this  court.  There 
the  court  of  appeal,  even  in  cases  at  law,  often  decides  on  all  the 
facts  as  well  as  the  law ;  but  not  so  here.  The  court  there  may  be 
substituted  for  a  jury  by  consent  of  the  parties  in  a  trial  at  law,  and 
were  in  this  case  below.  But  no  such  power  can  be  conferred  on 
this  supreme  court  by  parties  in  cases  at  law ;  and,  as  before  shown, 
it  exists  under  acts  of  congress  merely  in  cases  in  equity  and  admi- 
ralty. 

To  conclude  on  this  point,  then,  it  will  be  seen  that  the  plaintiff 
in  error,  notwithstanding  the  refusal  to  have  the  derk  take  down  this 
evidence,  has  enjoyed  all  the  benefit  of  it  under  his  bill  of  excep- 
tions, wh»e  it  was  material,  and  he  wished  to  raise  any  question  of 
law  on  it,  and  has  enjoyed  it  as  folly  as  if  the  whole  had  been  taken 
doi9i^n  and  filed.  And  thus  he  loses  nothing  and  suffers  nothing  by 
the  court  refusing  to  do  what  we  think  neither  the  language  nor 
spirit  of  the  law  requires  in  a  case  like  this.     Parsons  v.  Bedford, 

3  Pet  433. 

There  are  two  other  objections  of  form,  which  appear  on  the  rec- 
ord and  may  well  be  noticed,  though  they  are  not  embodied  in  the 
bill  of  exceptions.  One  is  as  to  the  waiver  of  a  trial  by  jury  in  this 
case  in  the  court  below.  After  a  hearing  there,  it  was  urged,  that, 
the  waiver  not  having  been  entered  on  the  record,  the  court  was  not 
authorized  to  proceed  without  a  jury. 

But  it  would  hardly  be  permissible  for  a  party  to  proceed  without 
objection  in  a  trial  of  facte  before  the  court,  in  a  case  at  law  in  a 
State  where  the  statutes  permitted  it,  and  the  habits  of  the  people 
under  the  civil  law  inclined  them  to  favor  it,  and  then,  after  a  decision 
might  be  announced  which  was  not  satisfactory,  to  offer  such  an 
objection  as  this.  From  its  not  being  incorporated  into  the  bill  of 
exceptions,  or  argued  at  the  hearing  before  us,  a  strong  presumption 
arises  that  it  has  been  abandoned. 

The  other  objection  is  spread  upon  the  early  part  of  the  record, 
and  was  a  proper  cme  for  the  consideration  of  the  court  in  that  stage 
of  the  case,  as  it  went  to  its  jurisdiction.  This  was  urged  on  the 
ground,  that  the  notes  mentioned  in  the  petition  of  the  plaintiff  be- 
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low  belonged  or  ran  originally  to  R.  Barrow,  a  resident  of  Louisiana, 
in  the  same  State  with  the  defendant,  and  that  his  title  was  assigned 
to  the  plaintiff,  and  thus  the  latter  cannot  sue  the  defendant  in  this 
court,  if  Barrow  could  not.  This  position  would  be  well  taken  un- 
der the  provision  in  the  11th  section  of  the  judiciary  act  of  1789,'  if 
the  original  plaintiff  had  instituted  his  suit  upon  the  notes  as  assignee 
of  them.  See  Towne  v.  Smith,  1  Wood  &  Min.  115 ;  Bean 
f  •  291  ]  V.  Smith  *et  al.  2  Mason,  252 ;  16  Pet  315 ;  Turner  v. 
Bank  of  North  America,  4  Dall.  8-11 ;  Montalet  i;.  Mur- 
ray, 4  Cranch,  46.  But  so  far  from  that,  he  does  not  declare  at  all 
on  the  notes.  He  sets  out  a  separate  and  different  contract  as  his 
ground  for  recovery,  resting  on  an  original  agreement  between  him 
and  the  defendant ;  and  does  not  set  out  any  assignment  of  those 
notes  to  himself  by  Barrow.  Even  if  he  counted  on  the  notes,  but 
not  on  or  through  an  assignment  of  them,  this  court  would  have 
jurisdiction.  6  Wheat.  146  ;  9  ibid.  537 ;  2  Pet.  326 ;  11  ibid.  801  ; 
3  How.  576,  577  ;  1  Mason,  C.  C.  251 ;  1  M'Lean,  C.  C.  132.  The 
judge  below,  then,  properly  overruled  this  objection. 

We  come  next  to  the  only  remaining  question  in  this  case,  which 
branches  into  five  or  six  different  exceptions.  It  is  a  question  of 
substance,  and  in  some  respects  is  not  without  difficulty.  It  is 
whether  the  ground  upon  which  the  objection  going  to  the  jurisdic- 
tion was  overruled  is  weU  founded  in  the  declaration  and  the  facts, 
by  showing  a  separate  and  independent  contract,  and  one  which  had 
a  good  consideration  in  law. 

On  looking  to  the  petition,  it  will  be  seen  that  it  sets  out  a  sale  of 
land  between  other  parties ;  the  mode  of  payment  stipulated ;  the 
agreement  between  the  plaintiff  and  defendant  to  become  indorsers 
of  certain  notes,  and  divide  between  them  any  loss ;  the  subsequent 
failure  of  the  purchaser  to  pay  the  notes ;  the  settlement  of  them  by 
the  plaintiff,  and  his  right  und^r  the  agreement  and  facts  to  recover 
of  the  defendant  one  half  of  the  amount.  The  whole  claim  proceeds 
on  the  collateral  agreement  and,  there  is  no  pretence  of  grounding 
the  suit,  as  holder  or  indorsee,  on  any  promises  contained  in  the  notes 
or  in  the  indorsements  on  them. 

There  is  also  a  good  consideration  for  this  collateral  agreement. 
It  is  the  promise  of  the  plaintiff  beforehand  to  lose  one  half,  if  the 
defendant  would  become  a  surety  with  him  and  lose  the  other  half, 
and  the  actual  payment  afterwards  of  the  whole  by  the  plaintiff. 
Being  then  a  collateral  agreement  by  parol,  which  is  sued,  it  stands 
free  from  the  objection  to  the  parol  evidence  offered  to  prove  it 


1  1  StatB.  at  loTg^  78. 
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Were  the  action  on  the  notes,  and  this  evidence  offered  to  contra- 
dict them,  it  would  be  entirely  different ;  because,  in  an  action  on 
a  note,  parol  testimony  is  not  competent  to  vary  its  written  terms, 
and  probably  not  to  vary  a  blank  indorsement  by  the  payee  from 
what  the  law  imports.  Civi}  Code  of  Louisiana,  art.  2256 ;  Stone 
et  oL  V.  Vincent,  6  Martin,  (N.  S.)  517 ;  15  La.  539 ;  10  ibid. 
205 ;  1  Peters's  C.  C.  84 ;  .Bank  of  the  United  States  v.  Dunn,  6 
Pet  59;  3  Camp.  N.  P.  56,  57;  9  Wheat.  587;  1  Martin,  (N.  S.) 
641 ;  Chitty  on  Bills,  541 ;  12  East,  4 ;  4  Barn.  &  Aid.  454.  So, 
between  the  contracting  parties,  likewise,  all  prior  conversation  is 
supposed,  as  far  as  binding,  to  be  embodied  into  the  written  con- 
tract. 4  Louisiana,  269 ;  Taylor  v.  Biggs,  1  Pet.  591.  8  Wheat. 
211.  But  the  parol  evidence  here  is  not  offered  in  any 
*  action  on  the  note,  or  to  alter  its  terms  or  its  indorsements ;  [  *  292  ] 
nor  is  any  prior  or  contemporaneous  conversation  offered  to 
vary  the  note,  or  its  indorsement,  in  an  action  founded  on  either  of 
them.  But  it  is  oflFered  to  prove  a  separate  contract,  which  was 
made  by  parol,  and  is  of  as  high  a  character  as  the  law  requires  in 
such  cases,  and  this  evidence  is  plenary  and  entirely  satisfactory  to 
substantiate  the  separate  contract.  It  is  true,  at  the  same  time,  that, 
after  a  prior  indorser  has  paid  a  note,  he  cannot  recover,  even  in  an 
action,  not  on  it,  but  for  contribution  of  one  half  ftom  a  second 
indorser,  if  they  were  not  in  fact  joint  sureties,  nor  in  fact  made  any 
collateral  contract  whatever,  nor  in  fact  had  any  communication 
whatever  as  to  their  liability.  McDonald  v,  Magruder,  3  Pet.  474 ; 
3  Har.  &  Johns.  125 ;  7  Johns.  367. 

But  the  present  is  a  case  differing,  toto  c<bIo^  from  that.  Here,  by 
a  deliberate  arrangement  before  a  public  notary,  and  by  the  positive 
evidenoe  of  two  witnesses,  the  two  indorsers  were  co-sureties,  and 
specially  agreed  to  bear  any  loss  equally  between  them ;  and  the 
right  to  recover  is,  therefore,  entirely  clear.  3  Pet.  477 ;  Douglass  v. 
Waddle,  1  Hammond,  413,  420 ;  Deering  v.  The  Earl  of  Winchelsea, 
2  Bos.  &  PuIL  270. 

There  are  two  or  three  other  views  connected  with  this  part  of  the 
case,  which  may  be  usefully  adverted  to,  but  by  which  we  do  not 
decide  it. 

Thus,  where  a  person  like  Phillips,  the  original  defendant,  was  not 
a  party  to  a  note,  but  put  his  name  on  the  back  of  it,  parol  testimony 
has  been  deemed  competent  to  show  the  real  object  for  which  it  was 
placed  there ;  and  especially  if  it  did  not  contradict  any  legal  impli- 
cation from  the  name  being  there.  And  hence,  under  circumstances 
like  these,  where,  |8  in  Louisiana  and  some  other  States,  it  is  implied 
by  law,  that  such  a  person  puts  his  name  there  as  a  surety  or  guar- 
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antor,  no  objection  exists  to  parol  proof  to  that  effect.  10  Louisiana, 
374 ;  Lawrence  v.  Oakey,  14  ibid.  386 ;  Nelson  v.  Dabois,  13  Johns. 
175 ;  Dean  v.  HaU.  17  Wend.  214 ;  6  Mass.  358 ;  12  ibid.  281 ; 
1  Vermont,  136 ;  Ulen  v.  Kitteridge,  7  Mass.  233 ;  4  Wash.  C.  C.  R. 
480 ;  5  Serg.  &  Rawle,  363.  In  White  v.  Rowland,  9  Mass.  314,  he 
is  held  to  be  liable  as  if  signing  with  the  maker  as  a  surety.  But 
however  much,  in  some  States,  the  practice  may  go  beyond  this  in 
suits  between  the  parties  to  the  agreement,  as  in  1  Hammond,  420, 
and  5  Serg.  &  Rawle,  363,  it  could  generally  not  be  competent  to 
prove  any  thing  by  parol,  in  actions  on  the  note,  contrary  to  what  is 
written  or  to  what  is  implied  in  law.  Bank  of  the  United  States  v. 
Dunn,  6  Pet.  59. 

And  in  other  States  and  in  other  circumstances,  where  the  infer- 
ence of  law  is  not  that  such  a  name  is  placed  there  as  a  surety,  it  is 
very  doubtful  whether,  in  a  suit  on  the  note,  proof  that  he  did  it 
only  as  a  surety  is  competent.    6  Martin,  (N.  S.)  517 ;  Bank  of  the 

United  States  v.  Dunn,  6  Pet.  59. 
[  *  293  ]  *  In  England,  in  the  case  of  such  a  name  on  the  back  of 
a  bill  of  exchange,  the  person  may  be  treated  as  a  new  drawer ; 
Chitty  on  Bills,  241 ;  and  if  the  payee  there  has  also  indorsed  the  note, 
the  implication  deemed  most  proper  is,  that  another  name  on  the  back 
is  that  of  a  second  indorser,  and  should  so  be  held  in  the  hands  of 
third  persons.  Chitty  on  Bills,  188,  528 ;  Holt's  Nisi  Prius,  470  ; 
5  Adolph.  &  Ellis,  436 ;  6  Nev.  &  Man.  723.  So,  6  Martin,  517. 
It  will  be  seen,  however,  that  these  last  are  generally  cases  of  actions 
on  the  notes  or  bills  of  exchange  themselves,  while  the  present 
case  is  not  brought  on  the  note  itself,  but  on  a  distinct  and  col- 
lateral contract. 

Another  suggestion  bearing  on  the  case  might  be,  that  in  Louisiana 
the  surety,  when  paying,  may  step  into  the  shoes  of  his  creditor,  if 
he  pleases,  by  subrogation,  and  enjoy  all  his  rights  against  the  debtors 
or  other  sureties.  Hewes  et  oL  v.  Pierce,  1  Martin,  (N.  S.)  361 ; 
Calliham  v.  Tanner,  3  Rob.  (Louisiana,)  299 ;  Civil  Code  of  Lou- 
isiana, art.  2157.  But  there  the  suit  is  probably  in  the  creditor's 
name,  and  not,  as  here,  in  that  of  the  surety.  So,  in  some  coon* 
tries  where  the  civil  law  prevails,  such  a  contract  as  this,  deliberately 
made  before  a  notary,  and  by  him  reduced  to  writing  by  request 
of  the  parties,  would,  in  law,  be  deemed  equivalent  to  a  contract  in 
writing ;  and  on  that  ground  be  admissible  even  in  a  suit  on  the  note 
between  the  original  parties  to  it. 

The  doings  of  the  parties  thus  have  a  sort  of  public  form  given 
to  them,  quasi  judicial,  and  they  are  bound  by  tiiem,  though  not 
signed  by  the  parties.    2  Domaf  s  Civil  Law,  b.  2,  tit  1,  §  1,  art*  28, 
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and  tit  5,  §  5,  pp.  661,  662.  It  would  be  there  deemed  an  act  of  too 
mnch  deliberation  by  the  parties,  and  of  too  much  formality  before 
that  public  officer,  to  be  treated  merely  as  an  ordinary  verbal  ar- 
rangement. Coop.  Justinian,  586;  3  Burr.  1671;  Story  on  Bills, 
§  277.  But,  though  the  Louisiana  code,  founded  chiefly  on  the  civil 
law,  may  not  expressly  abrogate  such  a  doctrine,  it  does  not  in  terms 
make  records  by  a  notary  valid,  unless  signed  by  the  parties,  or 
consisting  of  copies  of  papers  signed  by  the  parties  and  acknowl- 
edged before  witnesses.  Civil  Code,  art.  2231,  2413 ;  8  Martin,  (N. 
S.)  568 ;  10  Louisiana,  207,  354  And  though  the  paper  contain- 
ing this  is  signed  by  the  parties  to  the  sale,  and  attested  by  wit- 
nesses, it  is  not  signed  by  Preston  and  Phillips,  the  parties  to  this 
arrangement. 

It  is  not  necessary,  however,  to  decide  absolutely  on  the  eflect 
of  either  of  these  last  views.  Deeming  the  action  here  to  be  founded 
on  the  collateral  agreement,  and  deeming  the  evidence  offered  to  be 
competent,  for  the  reasons  first  stated  under  this  head,  these  conclu- 
sions will  virtually  dispose  of  the  last  six  exceptions  contained  in  the 
record  of  this  case. 

Thus,  as  to  Barrow's  deposition,  the  admission  of  which  was  the 
ground  of  one  of  these  exceptions,  it  is  clearly  competent  to 
prove  this  *  separate  parol  contract  in  a  suit  on  that,  and  not  [  *  294  ] 
on  the  note.  So,  the  certificates  and  notices,  also  excepted 
to,  were  properly  proved  as  a  part  of  the  collateral  transaction  under 
the  general  expressions  in  the  petition,  and  not  as  notices  that  should 
be  specially  set  out  in  a  declaration,  where  notes  are  counted  on  by 
a  holder.  In  a  case  like  that,  the  averment  of  them  and  the  proof 
are  highly  material,  but  in  the  former  case  they  are  rather  historical 
and  merely  a  psxt  of  the  res  gestce,  without  its  being  essential  to  give 
them  in  detail.  The  original  plaintiff  avers  in  the  petition  that  the 
notes  were  protested,  and  that  he  was  obliged  to  pay  them,  which 
would  not  have  been  the  case  without  due  notices ;  and  this  is  quite 
enough  in  an  action  on  a  collateral  undertaking. 

So,  the .  notary's  evidence,  which  is  another  of  the  exceptions,  be- 
comes under  this  aspect  entirely  competent,  and  the  written  memoran- 
dum made  by  him  at  the  time,  which  is  another  objection,  was  also 
admissible  evidence  to  refresh  his  memory,  if  not  per  se  of  the  facts 
stated  in  it.  Greenleaf 's  Ev.  §§  436,  437.  That  it  was  admissible 
to  refresh  his  memory,  see  Smith  v.  Morgan,  2  M.  &  Rob.  259; 
Home  v.  McKenzie,  6  CI.  &  Fin.  628.  Other  cases  say  such  a 
memorandum  is  admissible  itself  to  go  to  the  jury.  Greenl.  Ev. 
^  437,  note ;  1  Rawle,  182 ;  Smith  v.  Lane  et  aL  12  Serg.  &  Rawlo, 
:n ;  2  Nott  &  WPCord,  331 ;  15  Wend.  193 ;  16  ibid.  586-598.     If  this 
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last  be  a  rule  controverted,  the  writing  here  was  "  the  act  of  sale,'' 
and  contained  other  matters  as  to  the  transaction  in  connection  with 
this  as  the  whole  terms  of  sale,  which  were  clearly  competent,  and 
the  whole,  properly,  went  together  to  the  jury  as  exhibiting  the 
progress  and  character  of  the  transaction,  beside  being  admissible 
to  refresh  the  memory  of  the  witness.  Bollen  i;.  Michel,  2  Price's 
Ex.  R.  422,  447,  476. 

So,  the  evidence  of  the  sale  of  Carr's  property  and  of  the  trans- 
fer of  it  to  the  original  plaintiff,  Preston,  by  the  sheriff,  and  the 
terms  of  the  transfer,  though  objected  to,  are  mere  links  in  the  chain 
of  the  transaction,  and  unexceptionable  in  that  view;  and  were,  like 
the  evidence  of  the  former  sale  to  Carr  by  Barrow,  duly  authenti- 
cated. 

Upon  the  whole  case,  then,  we  are  happy  to  find  that  no  legal 
objection  seems  to  be  tenable  against  making  the  original  defendant 
meet  an  engagement  which,  on  the  record,  he  appears  to  have  been 
bound  in  honor  and  justice,  no  leds  than  law,  faithfully  to  discharge. 
Although  the  court  have  deemed  it  proper  thus  to  deliver  an  opinion 
on  this  case,  as  it  has  been  argued  by  the  counsel  for  the  plaintiff  in 
error,  yet  the  death  of  the  plaintiff  has  since  been  suggested ;  and 
no  appearance  is  entered  for  the  defendant.  We  shall  not,  there- 
fore, enter  judgment  in  conformity  to  the  opinion  until  the  defendant 
or  the  representatives  of  the  deceased  appear. 

7  H.  8S8;  8  H.  284;  17  H.  6;  21  H.  146. 


Jabies  Inneraritt,  Plaintiff  in  Error,  v.  Thomas  Btrne. 

5  H.  295. 
Though  no  citation  appears  in  tho  record,  it  ma/  be  proved,  aliunde,  that  one  was  isioed. 

Bagby  moved  to  dismiss  the  writ  of  error  in  this  case  for  the  want 
of  a  citation.     None  appeared  in  the  record. 

McLean,  J.,  delivered  the  opinion  of  the  court,  saying,  that  the 
citation  was  not  necessarily  a  part  of  the  record,  it  forming  no  part 
oi  the  proceedings  of  the  court  below.  The  presumption  is,  that 
one  was  issued  when  the  writ  of  error  was  allowed,  and  it  may  be 
proved  aliunde* 

Motion  overruled,  and  case  continued  to  next  term. 

18  H.  530. 
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William  G.  Cook,  Plaintiff  in  Error,  y.  John   L.   Moffat   and 

Joseph  Curtis,  Defendants  in  Error. 

5  H.  295. 

Kotes  drawn  and  dated  at  Baltimore,  but  delivered  in  New  York,  in  payment  for  goods  pur- 
chased there,  are  payable  in,  and  to  be  governed  by  the  laws  of.  New  York. 

The  insolvent  law  of  Maryland  cannot  discharge  one  of  its  own  citizens  from  a  contract 
made  by  him  in  New  York,  with  citizens  of  that  State. 

Ogden  V.  Saunders,  12  W.  213,  did  not  decide  that  a  state  tribunal  was  boand  by  a  law  of 
the  State  repugnant  to  the  constitution  of  the  United  States,  which  is  the  snpreme  law. 

'When  this  court  has  declared  a  state  law  to  bo  in  conflict  with  the  constitution  of  the  United 
States,  the  courts  of  the  State  are  bound  to  conform  to  that  decision. 

The  case  is  stated  in  the  opinion  of  the  court 

Mayer  and  Johnson^  for  the  plaintiff 
SKnklei/j  contr^. 

•  Grier,  J.,  delivered  the  opinion  of  the  court.  [  •  807  j 

This  case  comes  before  us  by  a  writ  of  error  to  the  circuit 
court  of  the  United  States  for  the  Maryland  district. 

Moffat  and  Curtis,  merchants  in  New  York,  sold  goods  to  Cook, 
who  resided  in  Baltimore.  On  a  settlement  of  their  accounts,  Cook 
transmitted  his  notes  to  his  attorney  in  New  York,  who  delivered 
them  to  the  defendants  in  error.  After  the  notes  fell  due,  Cook 
applied  for  and  obtained  the  benefit  of  the  insolvent  laws  of  Mary- 
land. By  these  laws  the  debtor,  on  surrender  of  his  property,  is  dis- 
charged not  only  £rom  imprisonment,  but  from  his  previous  debts. 

On  the  trial  of  this  case  in  the  circuit  court,  the  plaintiff  in  error 
pleaded  this  discharge,  insisting,  "  that  the  contract  was  to  be  per- 
formed in  Maryland,  and  governed  by  the  laws  of  Maryland  in  ex- 
istence at  the  time  it  was  made ;  and  that,  therefore,  his  discharge 
under  her  laws  was  a  good  defence  to  the  action."  The  circuit 
court  gave  judgment  for  the  plaintiffs,  and  the  defendant  prosecuted 
this  writ  of  error. 

That  the  contract  declared  on  in  this  case  was  to  be  performed 
in  Maryland,  and  governed  by  her  laws,  is  a  position  which  cannot 
be  successfully  maintained,  and  was,  therefore,  very  properly  aban- 
doned on  the  argument  here.  For,  although  the  notes  purport  to 
have  been  made  at  Baltimore,  they  were  delivered  in  New  York,  in 
payment  of  goods  purchased  there,  and  of  course  were  payable 
there  and  governed  by  the  laws  of  that  place.  See  Boyle  v.  Zacharie 
and  Turner,  6  Pet.  635 ;  Story's  Confl.  of  Laws,  §  287. 

The  only  question,  then,  to  be  decided  at  present,  is,  whether  the 


406         SUPREME   COURT  OF  THE   UNITED   STATES. 


Cook  V.  Moffat    5  H. 


bankrupt  law  of  Maryland  can  operate  to  discharge  the  plaintiff  in 
error  from  a  contract  made  by  him  in  New  York,  with  citizens  oi 
that  State. 

In  support  of  the  af&rmation  of  this  proposition,  it  has  been 
'•ontended  — 

1.  "  That  the  State  of  Maryland,  having  power  to  enact  a  bank- 
rupt law,  it  follows  as  a  necessary  consequence,  that  such  law  must 
control  the  decisions  of  her  own  forums." 

2.  "  That  the  courts  of  the  United  States  are  as  much  bound 
to  administer  the  laws  of  each  State  as  its  own  courts." 

It  has  also  been  contended,  that  the  case  of  Ogden  v.  Saunders, 
12  Wheat  213,  while  it  admits  the  first  proposition,  denies  the  sec* 
ond,  and  that  this  court  ought  to  reconsider  the  whole  subject,  and 
establish  it  on  principles  more  consistent. 

But  we  are  of  opinion,  that  the  case  of  Ogden  v.  Saunders  is  not 
subject  to  the  imputation  of  establishing  such  an  anomalous  doc- 
trine, although  such  an  inference  might  be  drawn  from  some  remarks 
of  the  learned  judge  who  delivered  the  opinion  of  the  court  in  that 
case ;  the  question,  whether  a  state  court  would  be  justifiable  in 
giving  effect  to  a  bankrupt  discharge  which  the  courts  of  the 
[  •  308  ]  United  *  States  would  declare  invalid,  was  not  before  the 
court,  and  was  therefore  not  decided.  Nor  has  such  a  de- 
cision ever  been  made  by  this  court 

The  constitution  of  the  United  States  is  the  supreme  law  of  the 
land,  and  binds  every  forum,  whether  it  derives  its  authority  from 
a  State  or  from  the  United  States.  When  this  court  has  declared 
state  legislation  to  be  in  conflict  with  the  constitution  of  the  United 
States,  and  therefore  void,  the  state  tribunals  are  bound  to  conform 
to  such  decision.  A  bankrupt  law  which  comes  within  this  category, 
cannot  be  pleaded  as  a  discharge,  even  in  the  forums  of  the  State 
which  enacted  it 

It  is  true,  that  as  between  the  several  States  of  this  Union,  their 
respective  bankrupt  laws,  like  those  of  foreign  states,  can  have  no 
efiVct  in  any  forum  beyond  their  respective  limits,  unless  by  comity. 
But  it  is  not  a  necessary  consequence,  that  state  courts  can  treat 
this  subject  as  if  the  States  were  wholly  foreign  to  each  other,  and 
inflict  her  bankrupt  laws  on  contracts  and  persons  not  within  her 
limits. 

It  is  because  the  States  are  not  foreign  to  each  other  in  every 
respect,  and  because  of  the  restraint  on  their  powers  of  legislation 
on  the  subject  of  contracts,  and  the  conflict  of  rights  arising  from 
the  peculiar  relations  which  our  citizens  bear  to  each  other,  as  mem* 
bers  of  a  common  government,  and  yet  citizens  of  independent 
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States,  that  doctrines  have  been  established  on  this  subject  apparently 
inconsistent  and  anomalous. 

Accordingly  we  find  that  when,  in  the  case  of  Sturges  v.  Crown- 
inshield,  4  Wheat  1-22,  this  court  decided,  "that  a  State  has  authority 
to  pass  a  bankrupt  law,  provided  there  be  no  act  of  congress  in  force 
to  establish  a  uniform  system  of  bankruptcy,"  it  was  nevertheless 
considered,  to  be  subject  to  the  farther  condition,  "  that  such  law 
should  not  impair  the  obligation  of  contracts  within  the  meaning  of 
the  constitution  of  the  United  States,  art  1,  §  10." 

It  followed,  as  a  corollary  from  this  modification  and  restraint  of 
the  power  of  the  State  to  pass  such  laws,  that  they  could  have  no 
effect  on  contracts  made  before  their  enactment,  or  beyond  their 
territory.  Hence,  at  the  same  term,  the  court  unanimously  decided, 
in  the  case  of  McMillan  v.  McNeil,  4  Wheat  209,  that  a 'contract 
made  in  South  Carolina  was  not  affected  by  a  bankrupt  discharge  in 
Louisiana,  under  a  law  made  antecedently  to  the  contract,  although 
the  suit  was  brought  in  the  circuit  court  of  the  United  States  foi 
Louisiana.  That  case  was  precisely  similar  in  all  respects  to  the  one 
before  us. 

In  the  Mechanics'  Bank  v.  Smith,  6  Wheat  131,  a  discharge  under 
a  Pennsylvania  bankrupt  law,  was  held  not  to  affect  a  contract  be- 
tween citizens  of  that  State,  made  previous  to  the  passage  of  the 
law. 

Next  followed  the  case  of  Ogden  v.  Saunders,  which  has  been 
made  the  subject  of  so  much  criticism.  In  that  case,  Saunders,  a 
citizen  of  New  York,  drew  bills  on  Ogden  in  New  York, 
which  •  were  accepted  and  protested  there.  Ogden  was  af*  [  *  309  ] 
terwards  discharged  under  the  insolvent  laws  of  New  York, 
passed  previous  to  the  contract  of  acceptance,  and  pleaded  this  dis- 
charge to  an  action  brought  against  him  in  the  district  court  for 
Louisiana.     A  majority  of  the  court  there  decided,  — 

1.  "  That  a  bankrupt  or  insolvent  law  of  any  State,  which  dis- 
charges the  person  of  the  debtor  and  his  future  acquisitions,  is  not  a 
law  impairing  the  obligation  of  contracts,  so  far  as  it  respects  debts 
subsequent  to  the  passage  of  such  law." 

2.  "That  a  certificate  of  discharge  under  such  a  law,  cannot 
be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another 
State." 

We  do  not  deem  it  necessary,  on  the  present  occasion,  either  to 
▼indicate  the  consistency  of  the  propositions  ruled  in  that  case  vrith 
the  reasons  on  which  it  appears  to  have  been  founded,  or  to  discuss 
anew  the  many  vexed  questions  mooted  therein,  and  on  which  the 
court  were  so  much  divided.     It  may  be  remarked,  however,  that  tne 
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members  of  the  court  who  were  in  the  minority  in  the  final  decision 
of  it,  folly  assented  to  the  correctness  of  the  decision  of  McMillan  v. 
McNeil,  which  rules  the  present  case. 

The  case  of  Boyle  v.  Zacharie,  6  Pet.  635,  is  also  precisely  par- 
allel with  the  present  The  contract  declared  on  was  made  in  New 
Orleans  ;  the  defendant  resided  in  Baltimore,  cmd,  on  suit  brought  in 
the  circuit  court  for  Maryland,  pleaded  his  discharge  under  the 
Maryland  insolvent  laws,  and  his  plea  was  overruled. 

So  far,  then,  as  respects  the  point  now  before  us,  this  court  appear 
to  have  always  been  unanimous ;  and  in  order  to  meet  the  views  of 
the  learned  counsel  for  the  plaintiff  in  error,  we  should  be  compelled 
to  overrule  every  case  heretofore  decided  on  this  most  difficult  and 
intricate  subject  But  as  the  questions  involved  in  it  have  already 
received' the  most  ample  investigation  by  the  most  eminent  and  pro- 
found jurists,  both  of  the  bar  and  the  bench,  it  may  be  well  doubted 
whether  further  discussion  will  shed  more  light,  or  produce  a  more 
satisfactory  or  unanimous  decision. 

So  far,  at  least,  as  the  present  case  is  concerned,  the  court  do  not 
think  it  necessary  or  prudent  to  depart  from  the  safe  maxim  of  stare 
decisis. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 

Taney,  C.  J.  I  gave  the  judgment  in  this  case  in  the  fourth  circniti 
because,  sitting  in  an  inferior  tribunal,  I  felt  myself  bound  to  follow 
the  decisions  of  this  court,  although  I  could  not  assent  to  the  correct- 
ness of  the  reasoning  upon  which  they  are  founded.  And  I  acquiesce 
in  the  judgment  now  given,  since  a  majority  of  the  justices  have  de- 
termined not  to  consider  the  question  upon  the  operation  of  the  insol- 
vent laws  of  the  States  as  altogether  an  open  one  ;  and  undoubtedly, 
according  to  the  decisions  heretofore  given,  the  judgment 
[  •  310  ]  of  •the  circuit  court  ought  to  be  affirmed.  But,  in  my 
opinion,  these  decisions  are  not  in  harmony  with  some  of 
the  principles  adopted  and  sanctioned  by  this  court,  and  therefore 
ought  not  to  be  followed. 

The  opinion  delivered  by  Judge  Johnson,  in  the  case  of  Ogden  ». 
Saunders,  was  afterwards  concurred  in  and  adopted  by  a  majority 
of  the  court  in  the  case  of  Boyle  v.  Zacharie  and  Turner,  6  Pet.  643. 
And  the  subject  has  not  since  been  brought  to  the  attention  of  this 
court  until  the  case  now  under  consideration  came  before  it 

The  opinion  of  Judge  Johnson  is  stated  by  him  in  the  following 
words :  — 

^  The  propositions  which  I  have  endeavored  to  maintain,  in  the 
oninion  which  I  have  delivered,  are  these :  — 
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1.  ^  That  the  power  given  to  the  United  States  to  pass  bankrupt 
laws  is  not  exclusive. 

2.  <'  That  the  fair  and  ordinary  exercise  of  that  power  by  the 
States  does  not  necessarily  involve  a  violation  of  the  obligation  of 
contracts,  muUo  fortiori  of  posterior  contracts. 

3.  <<  But  when  in  the  exercise  of  that  power  the  States  pass  beyond 
their  own  limits,  and  the  rights  of  their  own  citizens,  and  act  upon 
the  rights  of  citizens  of  other  States,  there  arises  a  conflict  of  sov- 
ereign power,  and  a  collision  with  the  judicial  powers  granted  to  the 
United  States,  which  renders  the  exercise  of  such  a  power  incom- 
patible with  the  rights  of  other  States,  and  with  the  constitution  of 
the  United  States." 

And  afterwards,  in  delivering  the  opinion  of  the  court,  in  the  case 
of  Boyle  v.  Zacharie  and  Turner,  Mr.  Justice  Story  says :  "  The 
ultimate  opinion,  delivered  by  Mr.  Justice  Johnson,  in  the  case  of 
Ogden  v.  Saunders,  12  Wheat.  213,  358,  was  concurred  in  and 
adopted  by  the  three  judges  who  were  in  the  minority  upon  the  general 
question  of  the  constitutionality  of  state  insolvent  laws,  so  largely 
discussed  in  that  case.  It  is  proper  to  make  this  remark,  in  order  to 
remove  an  erroneous  impression  of  the  bar,  that  it  was  his  single 
opinion,  and  not  of  the  three  other  judges  who  concurred  in  the 
judgment  So  far,  then,  as  decisions  upon  the  subject  of  state  insol- 
vent laws  have  been  made  by  this  court,  they  are  to  be  deemed  final 
and  conclusive." 

To  the  first  two  propositions,  maintained  in  the  opinion  of  Judge 
Johnson,  thus  sanctioned  and  adopted,  I  entirely  assent.  But  when 
the  two  clauses  in  the  constitution  therein  referred  to  are  held  to  be 
no  restriction,  express  or  implied,  upon  the  power  of  the  States  to 
pass  bankrupt  laws,  I  cannot  see  how  such  laws  can  be  regarded  as 
a  violation  of  the  constitution  of  the  United  States  upon  the  grounds 
stated  in  the  third  proposition.  For  bankrupt  laws,  in  the  nature  of 
things,  can  have  no  force  or  operation  beyond  the  limits  of  the  State 
or  nation  by  which  they  are  passed,  except  by  the  comity 
of  other  States  or  nations.  And  it  is  difficult,  *  therefore,  [  •  311  ] 
to  perceive  how  the  bankrupt  law  of  a  State  can  be  incom- 
patible with  the  rights  of  other  States,  or  come  into  collision  with 
the  judicial  powers  granted  to  the  general  government.  According 
to  established  principles  of  jurisprudence,  such  laws  have  always 
been  held  valid  and  binding  within  the  territorial  limits  of  the  State 
by  which  they  are  passed,  although  they  may  act  upon  contracts 
made  in  another  country,  or  upon  the  citizens  of  another  nation ; 
and  they  have  never  been  considered,  on  that  account,  as  an  in- 
fidngement  upon  the  rights  of  other  nations  or  their  citizens.  But 
VOL.  XVI.  35 
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beyond  the  limits  of  the  State  they  have  no  force,  except  such  as 
may  be  given  to  them  by  comity.  If,  therefore,  a  State  may  pass 
a  bankrupt  law  in  the  fair  and  ordinary  exercise  of  such  a  power,  it 
would  seem  to  follow,  that  it  would  be  valid  and  binding,  not  only 
upon  the  courts  of  the  State,  but  also  upon  the  courts  of  the  United 
States  when  sitting  in  the  State,  and  administering  justice  according 
to  its  laws ;  and  that  in  the  tribunals  of  other  States  it  should  receive 
the  respect  and  comity  which  the  established  usages  of  civilized 
nations  extend  to  the  bankrupt  laws  of  each  other.  But  how  far 
this  comity  should  be  extended  would  be  exclusively  a  question  for 
each  State  to  decide  for  itself,  by  its  own  proper  tribunals ;  and 
there  is  no  clause  in  the  constitution  which  authorizes  the  courts  of 
the  United  States  to  control  or  direct  them  in  this  particular.  It 
would  be  a  very  unsafe  mode  of  construing  the  constitution  of  the 
United  States,  to  infer  such  a  power  in  the  tribunals  of  the  general 
government,  merely  from  the  general  frame  of  the  .government  and 
the  grant  to  it  of  judicial  power. 

I  propose,  however,  merely  to  state  my  opinion,  not  to  argue  the 
question.  For,  since  the  year  1819,  when  the  validity  of  these  state 
laws  was  first  brought  into  question  in  this  court,  so  much  discus- 
sion has  taken  place,  and  such  conflicting  opinions  been  continually 
found  to  exist,  that  I  cannot  hope  that  any  useful  result  will  be 
attained  by  further  argument  here.  I  content  myBelf,  therefore,  with 
thus  briefly  stating  the  principles  by  which  I  think  the  question 
ought  to  be  decided,  and  referring  to  Story's  Conflict  of  Laws,  edit. 
of  1841,  §  335,  and  several  of  the  sections  immediately  following, 
where  the  decisions  in  foreign  courts  of  justice,  as  well  as  in  our 
own,  upon  this  subject,  are  collected  together  and  arranged,  and 
commented  on  with  the  usual  learning  and  ability  of  that  distin- 
guished jurist. 

IVFLean,  J.  I  assent  to  the  affirmation  of  the  judgment  of  the 
circuit  court.  How  an  act  which  impairs  the  obligations  of  con- 
tracts can  be  considered  constitutional  as  regards  subsequent  con* 
tracts,  and  not  prior  ones,  is  not  within  my  comprehension.  The 
notion,  that  such  a  law  becomes  a  part  of  the  contract,  is,  in  my 
judgment,  fallacious.  Whatever  constitutes  a  part  of  the 
[  •  312  j  contract  is  inseparably  connected  *with  and  governs  it, 
wherever  it  may  be  enforced.  All  other  forms  and  modes 
of  proceeding,  which  affect  the  contract,  belong  to  the  remedy. 

An  unconstitutional  law  has  the  same  and  no  greater  effect  on 
subsequent  than  on  prior  contracts.  If  a  State  can,  in  the  mode 
supposed,  disregard  the  inhibitions  of  the  federal  constitution,  there 
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is  no  limit  to  the  exercise  of  its  powers.  It  has  only  to  pass  an  act, 
however  repugnant  to  the  constitution,  and,  according  to  the  doctrine 
advanced,  it  operates  as  a  law  upon  all  subsequent  transactions  by 
a  presumed  assent  to  its  validity.  This  principle,  if  carried  out, 
would  effectually  subvert  all  restriction  on  the  exercise  of  state  pow- 
ers in  the  federal  constitution. 

Daniel,  J.  In  the  decision  just  pronounced,  so  far  as  it  affirms  the 
judgment  of  the  circuit  court,  I  readily  concur.  I  concur,  too,  in  the 
opinion  of  the  majority  of  the  court,  so  far  as  it  maintains  the  position, 
that  the  contracts  sued  upon  in  this  case,  being  essentially  New  York 
contracts,  could  not  be  discharged  by  the  insolvent  laws  of  Maryland. 
But  to  any  and  every  extent  to  which  it  may  have  been  intended  to 
assume  that  these  contracts,  if  properly  Maryland  contracts,  —  that 
is,  if  they  had  been  made  in  Maryland,  and  designed  to  have  been 
there  performed,  —  should  not  have  been  discharged  by  the  insolvent 
laws  of  that  State,  enacted  and  in  force  prior  to  the  contracts  them- 
selves, I  am  constrained  to  express  my  entire  dissent  I  hold  it  to 
be  invariably  jusl^  that  the  law  of  the  place  where  a  contract  is 
made,  or  at  which  it  is  to  be  performed,  enters  essentiaUy  into  and 
becomes  a  part  of  such  contract ;  and  should  govern  its  construction, 
whenever  a  departure  from  that  law  is  not  so  stipulated  as  to  estab- 
lish a  different  rule  by  the  contract  itself.  This  principle  of  interpre- 
tation I  deem  to  be  in  accordance  with  the  doctrine  of  the  writers 
upon  the  comity  of  nations,  as  we  find  it  extensively  collated  by  the 
late  Justice  Story,  in  his  learned  researches  upon  the  conflict  of  laws. 
This  role,  moreover,  I  hold  to  be  in  nowise  in  conflict  with  the 
eighth  section  of  the  first  article  of  the  constitution  of  the  United 
States,  conferring  upon  congress  the  power  to  establish  uniform 
laws  on  the  subject  of  bankruptcy ;  nor  with  the  tenth  section  of  the 
same  article,  which  prohibits  to  the  States  the  power  of  enacting  laws 
impairing  the  obligation  of  contracts.  On  the  contrary,  it  recognizes 
in  the  federal  government,  and  in  the  governments  of  the  States,  the 
correct  and  complete  distribution  of  powers  assigned  to  them 
respectively  by  the  constitution. 

By  a  reasonable  rule  of  interpretation,  and  by  repeated  adjudica- 
tions of  this  court,  it  is  held,  that  the  mere  investiture  of  congress 
with  the  power  to  pass  laws  on  the  subject  of  bankruptcy  would  not 
ipso  facto,  devest  such  a  power  out  of  the  States.  The  withdrawing 
of  the  power  firom  the  States  would  be  dependent  upon 
•  an  actual  exercise  by  congress  of  the  power  conferred  by  [  •  313  ] 
the  constitution,  and  upon  the  incompatibility  between  the 
modes  and  extent  of  its  exercise  with  an  exertion  of  authority  on  the 
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same  subject  by  the  States.     The  mere  grant  of  power  to  congress, 
whilst  that  power  remained  dormant,  would  leave  the  States  in  pos- 
session of  whatever  authority  appertained  to  them  at  the  period  of 
the  adoption  of  the  constitution.     These  conclusions  are  in  entire 
harmony  with  the  decisions  of  this  court  in  the  case  of  Sturges  v. 
C5rowninshield,  4  Wheat.  122;  in  that  of  Ogden  v.  Saunders,  12 
Wheat.  213,  so  far  as  the  latter  has  been  comprehended ;  for  whilst 
it  would  be  presumptuous  not  to  ascribe  any  perplexity  in  this  respect 
rather  to  my  own  infirmity  than  to  a  defect  in  the  work  of  much 
wiser  men,  I  must  be  permitted  to  say,  that  I  have  great  difficulty  in 
reconciling  the  case  of  Ogden  v.  Saunders  with  other  decisions  of 
this  court,  or  in  reconciling  it  even  with  itself.     These  conclusions, 
too,  are  in  accordance  with  the  very  perspicuous  opinions  of  Justices 
Washington  and  Thompson  in  the  case  last  mentioned,  and  with  the 
opinion  of  Justice  Story  in  that  of  Houston  v,  Moore,  5  Wheat.  1. 
Yet,  if  it  be  asked  whether  the  States  can  now  enact  bankrupt  laws 
within  the  sense  and  meaning  of  the  power  granted  to  congress,  I 
answer  that  they  cannot.     This  reply,  however,  is  by  no  means  a 
deduction  from  the  terms  of  the  grant  to  congress,  as  expressed  in 
the  8th  section  ef  the  first  article  of  the  constitution.    That  provision 
I  maintain,  for  aught  that  its  language  imports,  leaves  the  States 
precisely  where  it  found  them,  except  so  far  as  they  might  be  affected 
by  an  actual  exercise  of  authority  by  congress.     The  States  were 
found  in  the  habitual  practice  of  bankrupt  systems;  and  as  long  as 
they  should  not  be  controlled  in  that  practice  by  the  action  of  con- 
gress, they  would  have  remained  in  possession  of  the  right  to  continue 
their  familiar  practice,  so  far  as  the  mere  language  of  the  8th  section 
of  the  first  article  of  the  constitution  would  affect  them.     But  the 
constitution  has  proceeded  beyond  the  potential  restriction  of  the 
section  just  mentioned,  and  in  so  doing  has  abridged  the  power  it 
found  in  practice  in  the  States.     It  has,  in  section  10  of  the  same 
article,  declared  that  no  State  shall  have  power  to  pass  any  "  law- 
impairing  the  obligation  of  contracts ; "  and  in  this  inhibition,  as  I 
hold,  is  to  be  found  the  true  limit  upon  the  power  of  passing  bank- 
rupt laws,  previously  exercised  by  the   States.     Bankrupt  laws,  as 
understood  at  the  time  of  adopting  the  constitution,  and  at  all  other 
periods  of  time,  have  been  interpreted  to  mean  laws  which  discharge 
or  annihilate  the  contract  itself,  with  all  its  obligations ;  and  if  the 
constitution  had  stopped  short  at  providing  for  a  discretionary  power 
in  congress  to  enact  such  laws,  and  should  have  omitted  any  restraiat 
upon  the  States,  having  found  the  latter  exerting  the  power  of  pass- 
ing bankrupt  laws,  it  would  have  left  them,  by  the  mere  fact  of  this 
omission,  still  with  the  power,  by  retroactive  legislation  of  dissolving 
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and  abrogating  contracts.  By  connecting  the  power  given 
*to  congress  to  pass  bankrupt  laws  with  the  inhibition  [*314] 
upon  the  States  contained  in  the  10th  section  of  the  first 
article,  all  power  in  the  latter  to  enact  bankrupt  laws  as  laws  operat- 
ing upon  contracts  previously  existing,  has  been  taken  away.  But  a 
power  to  discharge  a  contract  made  under  a  system  of  laws  estab- 
lished and  known  to  all,  as  public  laws  are  inferred,  and  indeed  are 
necessarily  admitted  to  be ;  laws  which  may  permit,  nay,  which 
under  certain  circumstances  may  command  such  discharge,  presents 
a  whoUy  different  aspect  of  things ;  one  implying  no  bankrupt 
power,  no  power  that  is  retroactive,  and  incompatible  with  either  the 
legal  or  moral  obligations  involved  in  the  contract;  an  aspect  of 
things  which,  so  far  from  authorizing  an  infringement,  insists  upon  a 
fulfibnent  of  the  contract,  an  exact  compliance  with  its  true  obliga- 
tions. To  prevent  this,  then,  would  be  to  impair  the  obligations  of 
the  contract,  to  set  up  some  new  and  retroactive  rule  for  its  interpre- 
tation, and  thereby  to  inflict  a  wrong  on  a  portion,  if  not  on  all,  of 
the  contracting  parties. 

To  carry  into  effect  the  obligations  of  parties  is  the  perfect  right 
of  communities  of  which  those  parties  are  members,  and  within 
which  their  obligations  are  made,  and  within  which  it  may  have 
been  stipulated  that  they  should  be  fulfilled;  the  enforcement  of 
obligations,  when  intended  to  be  performed  according  to  the  laws  of 
other  communities,  constitutes  a  right  and  a  duty  recognized  by  the 
comity  existing  amongst  all  civilized  governments.  The  case  under 
consideration  being  one  of  a  contract,  which,  though  made  in  Mary- 
land, was  to  be  performed  in  the  State  of  New  York,  the  circuit 
court  decided  very  properly  that  it  could  not  be  discharged  by  the 
insolvent  laws  of  Maryland.  But  to  prevent  a  misapprehension  of 
the  grounds  on  which  this  decision  of  the  circuit  court  is  approved, 
by  myself  at  least,  and  that,  by  assenting  to  that  judgment,  I  may 
not  hereafter  be  considered  as  concluded  from  an  application  of  what 
is  deemed  the  correct  principle,  when  a  case  proper  for  its  application 
may  arise,  the  aforegoing  explanation  has  been  deemed  proper. 

WooDBURV,  J.  The  judgment  which  has  just  been  pronounced, 
meets  with  my  concurrence ;  but  I  have  the  misfortune  to  differ  as  to 
some  of  the  views  that  have  been  expressed  in  rendering  it. 

As  a  matter  of  fact,  the  merchandise  which  is  set  out  as  the  ground 
of  action  in  the  declaration  in  this  case  was  sold  in  New  York,  by  a 
citizen  resident  and  doing  business  there,  and  the  note  given  for  it 
and  offered  in  evidence  was  delivered  to  him  there.  Consequentiy, 
in  point  of  law,  the  contract  must  be  deemed  a  foreign  one,  or  in 
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common  parlance,  a  New  York,  and  not  a  Maryland,  contract.  6  Pet. 
644 ;  3  Wheat.  101, 146 ;  3  Met.  207 ;  3  Johns.  Ch.  C.  687. 
[  *  315  ]  *  The  lex  loci  contractuSj  which  must  govern  its  construc- 
tion and  obligations,  is  therefore  the  law  of  New  York,  unless 
on  its  face  the  contract  was  to  be  performed  elsewhere.  This  is  the 
rule  in  almost  every  country  which  possesses  any  civilized  jurispru- 
dence. 16  Johns.  233;  3  Caines,  154;  Story  on  Bills  of  Exchange, 
§§  146, 158, 168 ;  2  Barn.  &  Aid.  301 ;  1  Barn.  &  Cres.  16 ;  Story's 
Confl.  of  Laws,  §§  272-^29 ;  5  Clark  &  Pin.  1-13 ;  13  Mass.  1 ; 
6  Cranch,  221 ;  6  Pet.  172 ;  7  ibid.  436 ;  8  ibid.  361 ;  13  ibid.  65 ; 
Pet.  C.  C.  302 ;  4  DaU.  325 ;  Baldwin's  C.  C.  130,  537 ;  2  Mason's 
C.  C.  151.    See  more  cases,  in  Towne  v.  Smith,  1  Wood.  &  Min.  115. 

As  a  question,  then,  of  international  law,  without  reference  to  any 
constitutional  question,  such  a  contract  and  its  obligations  cannot  be 
affected  by  the  legislation  of  bankrupt  systems  of  other  States.  It  is 
understood  that  the  whole  court  concur  in  the  opinion,  that  this 
reasoning  and  these  decisions  would  be  sufficient  to  dispose  of  the 
present  case  without  going  into  other  questionable  matters;  and 
« accordingly,  no  expression  of  approbation  or  disapprobation  of  former 
decisions  in  this  tribunal,  concerning  bankrupt  discharges,  seems  to 
have  been  necessary  on  this  occasion. 

But  as  the  majority  of  the  court  have  deemed  it  proper  to  express 
some  opinions  upon  them,  it  devolves  on  me  the  necessity  of  stating 
very  briefly  and  very  generally  two  or  three  of  my  own  in  relation 
to  this  subject,  which  in  some  respects  do  not  accord  with  those  of 
the  majority. 

What  has  been  and  what  has  not  been  decided  heretofore  in  respect 
to  the  operation  of  insolvent  and  bankrupt  discharges,  in  the  various 
cases  which  have  come  before  this  court,  it  is  somewhat  diflicult  to 
eviscerate,  amidst  so  many  conflicting  and  diversified  views  among 
its  judges.  But  without  going  into  an  analysis  of  them  now,  and 
without  stating  in  detail  how  far  my  individual  opinions  coincide  or 
differ  with  what  is  supposed  to  have  been  adjudicated  in  each  case, 
I  would  say,  that  independent  of  any  binding  precedents,  the  true 
rules  on  this  subject  seem  to  me  to  be  these. 

1.  That  the  States  possess  a  constitutional  right  to  pass  laws, 
whether  called  insolvent  or  bankrupt,  discharging  contracts  subse- 
quently made,  provided  no  concurrent  legislation  by  congress  exists 
at  the  same  time  on  the  subject,  and  that  such  laws  cannot  be  con- 
sidered as  impairing  the  obligation  of  contracts,  which  are  made 
under  and  subject  to  them,  and  when  congress  is  expressly  empowered 
by  the  constitution  to  pass  similar  laws.  12  Wheat  23 ;  Bronson 
V.  Kinzie  etaL  1  Howard,  311 ;  2  ibid.  612. 
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3.  That  such  laws  are  to  be  regarded  as  if  a  part  of  the  subse- 
quent contract,  incorporated  into  it ;  and  hence  that  the  contract, 
being  construed  according  to  the  lez  loci  contractus^  should  be  dis- 
charged by  a  certificate  of  bankruptcy  given  to  the  obligor  in  the 
State  where  the  contract  was  made  and  was  to  be  per- 
formed. *  And  this  whether  the  action  on  it  is  brought  in  [  *  316  ] 
that  State  or  another,  or  in  the  courts  of  the  United  States 
or  those  of  the  States,  and  whether  the  obligee  reside  in  that  State 
or  elsewhere.  Considered  as  a  part  of  the  contract  itself,  it  is  insep* 
arable  &om  it,  and  follows  it  into  all  hands  and  all  places.  5  Mass. 
509 ;  13  ibid.  4 ;  13  Pick.  60 ;  3  Surge's  Col.  &  For.  Laws,  876 ; 

3  Story's  Conflict  of  Laws,  §§  281-284;  2  Kent's  Com.  390; 
2  Mason's  C.  C.  175 ;  Towne  et  aL  v.  Smith,  1  Wood.  &  Min.  115. 
And  though  in  other  States  and  in  other  forums  it  may  be  a  matter 
of  comity  merely,  in  one  sense  of  the  word,  to  respect  and  enforce 
foreign  contracts  and  their  obligations,  yet  courts  will  always  do  it 
as  right  whenever  the  contracts  are  valid  at  home,  and  not  immoral 
or  against  public  policy  elsewhere.  1  Dall.  229 ;  3  ibid.  369 ;  Story's 
Confl.  of  Laws,  §§  331-335 ;  3  Surge's  Col.  &  For.  Laws,  876,  925 , 
2  Kent's  Com.  392 ;  4  D.  &  E.  182 ;  5  East,  124 ;  2  Hen.  Bl.  553 ; 
1  Knapp's  P.  C.  265 ;  Adams  v.  Storey,  Paine's  C.  C.  79. 

3.  That  the  ancient  state  insolvent  laws,  which  were  often  called 
here  ^poor  debtor's  acts,"  and  in  England  'lord's  acts,"  and 
usually  discharged  only  the  body  from  imprisonment,  instead  of  the 
contract,  2  Tidd's  Practice,  978 ;  6  D.  &  E.  366,  were  and  still  are 
constitutional,  whether  they  apply  to  future  or  past  contracts. 
Because  they  do  not  interfere  at  all  with  the  debt  due,  the  contract 
itself,  or  its  obligations,  but  merely  the  remedy  on  it,  or  the  form  of 
legal  process,  and  thus  they  should  govern  in  that  respect  no  foreign 
forums,  but  merely  its  own  courts,  as  the  local  and  territorial  tribu- 
nals who  issue  the  precept  or  process.  4  Wheat.  112,  122,  209 ; 
6  ibid,  131 ;  12  ibid.  213,  272;  2  Kent's  Com.  392 ;  Adams  v.  Storey, 
Paine's  C.  C.  79;  Campbell  et  oL  v.  Claudius,   Pet  C.  C.  484 

4  Wash.  C.  C.  424. 

Without  feeling  justified  on  this  occasion  in  going  more  at  large 
into  these  questions,  and  some  others  of  an  interesting  character 
connected  with  them,  I  may  be  permitted  to  add,  that  these  rules 
seem  to  me  to  have  in  their  favor  over  some  others  at  least  this  merit 
They  give  full  effect  to  state  powers  and  state  rights  over  this  impor- 
tant matter,  when  not  regulated  by  congress.  They  produce  uniform- 
ity among  the  state  and  the  United  States  courts.  They  conform 
to  the  practice  in  other  countries,  and  are  easily  understood  and 
easily  enforced. 

6H.  801;  1  Wal.  228. 
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The  President,  Directors,  and  Company  of  the  Commercial 
Bank  of  Cincinnati,  Plalntiifs  in  Error,  v.  Eunice  Buckingham's 
Executors,  Defendants  in  Error. 

5  H.  317. 

Whore  a  state  law  is  admitted  to  be  valid,  and  the  o'tily  question  is  whether  it  has  been  cor- 
rectly constmed,  this  court  has  not  jurisdiction  under  the  25th  section  of  the  judiciary  act 
of  1789,  (I  Stats,  at  Laige,  85.) 

This  case  was  brought  up,  by  a  writ  of  error  issued  under  the 
25th  section  of  the  judiciary  act,  from  the  supreme  court  of  the  State 
of  Ohio. 

The  reporter  finds  the  following  statement  of  the  case  prepared  by 
Mr.  Justice  Grier,  and  prefixed  to  the  opinion  of  the  court,  as  pro- 
nounced by  him. 

Eunice  Buckingham,  the  plaintiff  below,  brought  an  action  of 
assumpsit  against  the  plaintiffs  in  error  in  the  court  of  common  pleas 
of  Hamilton  county,  and  filed  her  declaration  claiming  to  recover 
$20,000  for  bills  or  bank-notes  of  the  Commercial  Bank,  of  which 
she  was  owner,  and  of  which  demand  had  been  made  of  the  officers 
of  the  bank  and  payment  refused,  and  claiming  interest  thereon  at 
six  per  cent  from  the  suspension  of  specie  payments,  and  also  twelve 
per  cent  additional  damages  from  the  time  of  demand  and  refusal. 
The  cause  was  afterwards  removed  to  the  supreme  court  of  Ohio, 
who  gave  judgment  in  her  favor ;  and  thereupon  the  defendant  re- 
moved the  case  by  writ  of  error  to  the  supreme  court  in  bank,  by 
whom  the  judgment  was  affirmed,  and  the  plaintiff  in  error  after- 
wards sued  out  a  writ  of  error  to  this  court 

The  supreme  court  entered  on  their  record  the  following  certificate, 
which  contains  a  sufficient  statement  of  the  points  arising  in  the 
case:  — 

<<  And  upon  the  application  of  said  plaintiffs  in  error,  it  is  certified 
by  the  court  here,  that  the  said  plaintiffs  in  error,  on  the  trial  and 
hearing  of  this  case  in  said  supreme  court  for  Hamilton  county,  and 
also  in  this  court,  set  up  and  relied  upon  the  charter  granted  to  them 
by  the  general  assembly  of  the  State  of  Ohio,  on  the  11th  day  of 
February,  a.  d.  1829 ;  which  charter  contains  the  following 
[•318]  •provision:  The  4th  section  provides:  *  That  said  bank 
shall  not  at  any  time  suspend  or  refuse  payment,  in  gold  or 
silver,  of  any  of  its  notes,  bills,  or  other  obligations,  due  and  payable, 
or  of  any  moneys  received  on  deposit ;  and  in  case  the  officers  of  the 
same,  in  the  usual  banking  hours,  at  the  office  of  discount  and  depo- 
sit, shall  refuse  or  delay  payment  in  gold  or  silver  of  any  note  or  bill 
of  said  bank  ther6  presented  for  payment,  or  the  payment  of  any 
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money  previously  deposited  therein,  and  there  demanded  by  any 
person  or  persons  entitled  to  receive  the  same,  said  bank  shall  be 
liable  to  pay  as  additional  damages  at  the  rate  of  twelve  per  centum 
per  annum  on  the  amount  thereof  for  the  time  during  which  such 
payment  shall  be  refused  or  delayed ; '  and  insisted,  that,  by  the  pro- 
visions above  set  forth,  the  said  plaintiffe  in  error  ought  not  to  be 
held  liable  to  pay  for  interest  or  damages  in  case  of  suspension  of 
specie  payments,  or  upon  demand  and  refusal  of  payment  of  their 
notes  or  bills,  at  a  greater  rate  than  at  the  rate  of  twelve  per  centum 
per  annum,  and  the  court  here  overruled  the  defence  so  set  up,  and 
held,  that  under  and  by  virtue  of  the  act  of  the  general  assembly  of 
the  State  of  Ohio,  passed  January  28, 1824,  and  of  the  said  charter 
of  the  plaintifTs  in  error,  the  defendants  in  error  were  entitled  to  the 
interest  and  additional  damages  allowed  to  the  defendants  in  error 
by  the  supreme  court  for  Hamilton  county,  as  stated  in  the  bill  of 
exceptions.     The  1st  section  of  the  said  act  of  the  general  assembly 
of  the  State  of  Ohio,  of  January  28,  1824,  is  as  follows :  <  That  in 
all  actions  brought  against  any  bank  or  banker,  whether  of  a  public 
or  private  character,  to  recover  money  due  from  such  bank  or  banker, 
upon  notes  or  bills  by  him  or  them  issued,  the  plaintiff  may  file  his 
declaration  for  money  had  and  received  generally,  and   upon  trial 
may  give  in  evidence  to  support  the  action  any  notes  or  bills  of  such 
bank  or  banker  which  said  plaintiff  may  hold  at  the  time  of  trial, 
and  may  recover  the  amount  thereof,  with  interest  from  the  time  the 
same  shall  have  been  presented  for  payment,  and  payment  thereof 
refused,  or  from  the  time  that  such  bank  or  banker  shall  have  ceased 
or  refused  to  redeem  his  notes  with  good  and  lawful  money  of  the 
United  States.'     And  the  11th  section  of  which  is  as  follows :  '  That 
when  any  bank  or  banker  shall  commence  and  continue  to  redeem 
their  notes  or  bills  with  lavdul  money,  the  interest  on  their  notes 
or  bills  shall  cease  from  the  commencement  of  such  redemption, 
by   their   giving  six  weeks'  previous  notice,  in   some   newspaper 
having  a  general  circulation  in  the  county  where  such  bank  or 
banker  transacts  banking  business,  of  the  time  they  intend  to  redeem 
their  notes  or  bills  with  lawful  money.'      It  was  contended  and 
claimed  in  this  court,  by  said  plaintiffs  in  error,  that  the  said  act  of 
the  general  assembly  of  Ohio,  of  January  28, 1824,  as  applied  to  the 
said  fnrovisions  of  this  charter,  impaired  the  obligation  thereof,  and 
violated  the  provisions   of  the  constitution  of  the   United 
States;  which  claim  so  set  up  was  *  overruled  by  the  court  [  *  319  ] 
And  it  is  further  certified  by  the  court  here,  that  on  the  trial 
and  hearing  of  this  case  in  this  court,  the  validity  of  the  said  act  of 
the  legislature  before  mentioned  v^as  drawn   in  question,  on  the 


A 


418         SUPREME  COURT  OF  THE  UNITED  STATES. 

Commercial  Bank  of  Cincinnati  v,  Buckingham's  Execators.    5  H. 


ground  that  the  same,  as  applied  to  the  charter  of  the  plaintiff  in 
error,  impaired  the  obligations  thereof,  and  was  repugnant  to  the 
constitution  of  the  United  States,  and  that  the  decision  of  this  court 
was  in  favor  of  the  validity  of  the  said  act  of  the  legislature  as  so 
applied." 

Stanberry^  (attorney-general  of  Ohio,)  and  OiJpiT^  for  the  plaintif& 
in  error. 

Charles  C.  ConverSy  contr^. 

[  •  341  ]      •  Grier,  J.,  after  giving  the  statement  of  the  case  which 
is  prefixed  to  this  report,  proceeded  to  deUver  the  opinion 
of  the  court 

The  first  and  only  question  necessary  to  be  decided  in  the  present 
case  is,  whether  this  court  has  jurisdiction. 

To  bring  a  case  for  a  writ  of  error  or  an  appeal  firom  the  highest 
court  of  a  State,  within  the  25th  section  of  the  judiciary  act,  it  must 
appear  on  the  face  of  the  record :  1.  That  some  of  the  questions 
stated  in  that  section  did  arise  in  the  state  court ;  and,  3.  That  the 
question  was  decided  in  the  state  court,  as  required  in  the  section. 

It  is  not  enough,  that  the  record  shows  that  "  the  plaintiff  in  error 
contended  and  claimed "  that  the  judgment  of  the  court  impaired 
the  obligation  of  a  contract,  and  violated  the  provisions  of  the  con- 
stitution of  the  United  States,  and  "  that  this  claim  was  overruled 
by  the  court ; "  but  it  must  appear,  by  clear  and  necessary  intend- 
ment, that  the  question  must  have  been  raised,  and  must  have  been 
decided,  in  order  to  induce  the  judgment  Let  us  inquire,  then, 
whether  it  appears  on  the  face  of  this  record,  that  the  validity  of 
a  statute  of  Ohio,  <<on  the  ground  of  its  repugnancy  to  the  con- 
stitution or  laws  of  the  United  States,"  was  drawn  in  question  in 
this  case. 

The  Commercial  Bank  of  Cincinnati  was  incorporated  by  an  act 
of  the  legislature  of  Ohio,  passed  on  the  11th  of  February,  1829, 
which  provided,  that,  in  case  that  the  bank  should  at  any 
[  *  342  ]  time  *  suspend  payment,  and  refuse  or  delay  to  pay  in  gold 
or  silver  any  note  or  bill  on  demand,  it  should  be  ^  liable 
to  pay,  as  additional  damages,  to  the  holder  of  such  notes  twelve  per 
cent  per  annum  on  the  amount  thereof,  for  the  time  during  which 
such  payment  shall  be  refused  or  delayed."  By  a  previous  act  of 
24th  of  January,  1824,  all  banks  had  been  declared  liable  to  pay  six 
per  cent  interest  on  their  notes,  when  they  had  refused  payment  on 
demand,  from  the  time  of  such  demand  or  refused,  "  or  bora  the  time 
that  such  bank  or  banker  shall  have  ceased  or  refused  to  redeem  his 
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notes  with  good  and  .awful  money  of  the  United  States."  The  only 
question  which  arose  on  the  iarial  of  the  case  was,  whether  the  bank 
was  liable  to  pay  the  twelve  per  cent  in  addition  to  the  interest  of 
six  per  cent,  given  by  the  act  of  1824,  or  only  the  twelve  per  cent 
imposed  by  the  act  of  incorporation. 

Did  the  decision  of  this  point  draw  in  question  the  validity  of 
either  of  these  statutes,  on  the  ground  of  repugnancy  to  the  constitu- 
tion of  the  United  States  ?  Or  was  the  court  merely  called  upon  to 
decide  on  their  construction? 

We  are  of  opinion  that  there  can  be  but  one  answer  to  these  ques- 
tions, and  but  few  words  necessary  to  demonstrate  its  correctness. 

It  is  too  plain  for  argument,  that,  if  the  act  of  incorporation  had 
stated,  in  clear  and  distinct  terms,  that  the  bank  should  be  liable,  in 
case  of  refusal  to  pay  its  notes,  to  pay  twelve  per  cent  damages  in 
addition  to  the  interest  of  six  per  cent  imposed  by  the  act  of  1824, 
the  validity  of  neither  of  the  statutes  could  be  questioned,  on  account 
of  repugnancy  to  the  constitution.  But  the  allegation  of  the  plain- 
tiffs' counsel  is,  that  the  statute  of  1824  was  not  intended  by  the 
legislature  to  apply  to  their  charter,  and  that  the  court  erred  in  their 
construction  of  it ;  and  therefore  made  it  unconstitutional  by  their 
misconstruction.     A  most  strange  conclusion  from  such  premises. 

Bat  grant  that  the  decision  of  that  court  could  have  this  effect ;  it 
would  not  make  a  case  for  the  jurisdiction  of  this  court,  whose  aid 
can  be  invoked  only  where  an  act  alleged  to  be  repugnant  to  the 
constitution  of  the  United  States  has  been  decided  by  the  state  court 
to  be  valid,  and  not  where  an  act  admitted  to  be  valid  has  been  mis- 
construed by  the  court  For  it  is  conceded  that  the  act  of  1824  is 
vaUd  and  constitutional,  whether  it  applies  to  the  plaintiffs'  charter 
or  not;  and  if  so,  it  follows,  as  a  necessary  consequence,  that  the 
question  submitted  to  the  court  and  decided  by  them  was  one  of 
construction,  and  not  of  validity.  They  were  called  upon  to  decide 
what  was  the  true  construction  of  the  act  of  1829,  and  what  was  the 
meaning  of  the  phrase  '^  additional  damages,"  as  there  used,  and  not 
to  declare  the  act  of  1824  unconstitutional.  If  this  court  were  to 
assume  jurisdiction  of  this  case,  it  is  evident  that  the  question  sub- 
mitted for  our  decision  would  be,  not  whether  the  statutes  of  Ohio 
are  repugnant  to  the  constitution  of  the  United  States,  but 
*  whether  the  supreme  court  of  Ohio  has  erred  in  its  con*  [  *343  ] 
stmction  of  them.  It  is  the  peculiar  province  and  privilege 
of  the  state  courts  to  construe  their  own  statutes ;  and  it  is  no  part 
of  the  functions  of  this  court  to  review  their  decisions,  or  assume 
jurisdiction  over  them  on  the  pretence  that  their  judgments  have 
impaired  the  obligation  of  contracts.     The  power  delegated  to  us  is 
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for  the  restraint  of  unconstitational  legislation  by  the  States,  and  not 
for  the  correction  of  alleged  errors  committed  by  their  judiciary. 

We  are  of  opinion,  therefore,  that  this  case  most  be  dismissed  for 
want  of  jurisdiction. 

6H.801;  12  H.  Ill;  14H.149;  IWaLUe. 


John  Scott  and  Carl  Boland,  Plaintiffs  in  Error,  v.  John  Jonbs, 
Lessee  of  The  Detroit  Young  Men's  Society,  Defendant  in  Error. 

5  H.34d. 

Under  the  25th  section  of  the  jadidaiy  act  of  1789,  (I  Stats,  at  laage,  85,)  this  conrt  has 
not  jurisdiction  to  try  the  qaestion,  whether  the  political  body,  which  passed  a  particular 
law,  was  a  "  State,"  for  it  is  only  a  statute  of  a  "  State"  which  can  be  thns  reexamined. 

Error  to  the  supreme  court  of  the  State  of  Michigan. 

On  the  trial  of  this  cause  in  the  court  below,  the  plaintiffb  in  eject- 
ment relied,  among  other  things,  on  an  act  of  incorporation  of  the 
Detroit  Young  Men's  Society.  The  defendant  denied  that  the  act 
was  valid,  and  moved  the  court  to  instruct  the  jury  that  it  was  of  no 
force,  unless  the  jury  should  find  that  the  state  government  of  the 
State  of  Michigan  was  established,  and  in  full  and  legal  force  and 
operation  at  the  time  of  the  passing  and  approval  of  the  said  act. 
The  court  refused  to  submit  this  question  to  the  jury,  and  ruled,  aa 
matter  of  law,  that  the  act  was  valid,  and  the  defendant  excepted. 

Woodbridgef  for  the  plaintiffs. 

« 

Howard  and  JBdnd^  contra. 

[  •374  ]       •"Woodbury,  J.,  delivered  the  opinion  of  the  court 

I  am  instructed  by  the  court  to  say,  its  opinion  in  thifl 
case  b,  that  it  possesses  no  jurisdiction  over  the  questions  submitted. 
No  other  point  is  decided  by  us,  though  others  of  much  interest  are 
involved  in  the  merits  respecting  the  due  organization  of  States,  un- 
der our  political  system,  and  the  effect  which  their  admission  into 
the  Union  by  congress  has  on  the  validity  of  their  previous  proceed- 
ings. 

Some  contend,  that  when  these  matters  properly  arise  in  a  cause, 
they  are  mere  political  questions,  to  be  settled  by  the  action  of  the 
other  departments  of  the  government,  and  not  to  be  reexamined  here. 
Barclay  v.  Bussel,  3  Yes.  429 ;  The  Nabob  of  Arcof  s  case,  3  Bro. 
Ch.  292 ;  Foster  et  al.  v.  Neilson,  2  Pet  309 ;  The  Cherokee  Nation 
v.  Georgia,  5  Pet  20 ;  Rhode  Island  v.  Massachusetts,  12  Pet  730, 
736,  738 ;  Garcia  v.  Lee,  12  Pet  517.  618. 
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And  it  is  argued  that  the  acknowledgment  of  a  domestic  State,  is 
like  the  recognition  of  the  independence  or  existence  of  a  foreign 
state ;  and  the  latter  is  well  known  to  preclude  any  further  inquiry 
by  the  judicial  tribunals  into  the  fact  of  their  due  organization.  See 
on  this,  6  Pet.  60,  59 ;  2  Cranch,  241 ;  3  Wheat  634 ;  4  ibid.  64. 

It  is  further  contended,  that  if  a  State  be  recognized  or  admitted 
into  the  Union  under  a  particular  form  of  government  or  constitu- 
tion, this,  of  necessity,  implies  that  such  organic  arrangement  is  to 
be  treated  as  valid  from  its  creation,  and  the  previous  legislation 
under  it  is  to  be  considered  as  done  or  performed  by  a  competent 
authority. 

But  we  do  not  find  it  a  duty  to  decide  any  of  these  delicate  and 
important  questions,  considering  the  situation  of  the  record  in  this 
action  and  the  preliminary  points  which  arise  on  it,  and  which  must 
first  be  disposed  of. 

This  being  a  writ  of  error  to  a  state  court,  sued  out  with  a  view 
to  reverse  its  decision  in  a  case  of  ejectment  between  these  parties, 
the  only  authority  and  the  only  ground  for  our  interference  with  the 
decisions  of  the  stat6  tribunals  is,  in  substance,  that  they  have  over- 
ruled some  right  or  defence  set  up  under  an  act  of  congress,  or  treaty, 
or  constitution  of  the  United  States.  14  Pet.  46,  353 ;  12  ibid.  66 ; 
Williams  v.  Norris,  12  Wheat  124. 

The  principle  under  which  the  judiciary  act  of  1789  allows  this 
interference  of  ours  in  the  relations  between  the  two  govern- 
ments, *  always  of  so  sensitive  and  responsible  a  character,  [  *375  ] 
is,  that  no  government  can  be  efficient  or  just  without  the 
means  of  self-protection ;  and  hence,  that  those  who  act  under  it,  ol 
claim  rights  beneath  the  shield  of  its  laws,  should,  within  its  own 
territory,  be  able  to  appeal  to  its  own  tribunals  for  relief,  whenever 
their  claims  under  it  are  decided  against  in  the  courts  of  the  States. 
But  prejudices  here  are  to  be  guarded  against  as  well  as  there ;  and 
hence  the  paramount  rule  of  construction,  in  all  cases  of  this  kind, 
ought  to  be,  not  to  interfere  at  all,  unless  the  decision  is  shown  to 
come  clearly  within  the  letter  and  spirit  of  the  act  of  congress  per- 
mitting an  appeal;  and,  when  interfering,  not  to  overrule  the  judg- 
ment of  the  state  court  unless  clearly  erroneous. 

Firstly,  then,  is  there  a  proper  case  presented  here  for  our  interfer- 
ence at  all  ?  Three  instances  are  enumerated  in  the  judiciary  act, 
in  which  a  writ  of  error  lies  to  a  state  court,  e.  g.  1.  "  Where  is  drawn 
in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  against  their 
validity.  2.  Or  where  is  drawn  in  question  the  validity  of  a  statute 
of,  or  authority  exercised  under  any  State,  on  the  ground  of  their 
VOL.  XVI.  36 
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being  repugnant  to  the  constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  such  their  validity.  3.  Or 
where  is  drawn  in  question  the  construction  of  any  clause  of  the 
constitution,  or  of  a  treaty  or  statute  of,  or  commission  held  under 
the  United  States,  and  the  decision  is  against  the  title,  right,  priv- 
ilege, or  exemption  specially  set  up  or  claimed  by  either  party  under 
such  clause  of  said  constitution,  treaty^  statute,  or  commission." 
1  Stats,  at  Large,  85,  §  25. 

A  claim  is  made  to  sustain  this  writ  and  our  jurisdiction  under 
the  first  specification,  because  an  authority  was  set  up  by  the  original 
plaintiffs,  that  the  deed  to  the  Young  Men's  Society  was  good  un- 
der the  acts  of  congress,  and  th^  was  excepted  to  by  the  defendant. 
But  that  cannot  be  made  the  subject  of  a  writ  of  error,  because  the 
state  court  decided  in  favor  of  its  validity.  Gordon  v,  Caldcleugh' 
et  al  3  Cranch,  268 ;  Walker  v.  Taylor  et  al.  5  How.  64. 

Another  decision,  which  was  made  by  the  state  court  against  the 
right  set  up  by  the  original  defendant  under  acts  of  congress  in  re- 
spect to  his  title,  is  attempted  to  be  made  a  subject  for  reexamina- 
tion under  this  writ.  But  it  cannot  be,  for  two  reasons.  One  is,  it 
does  not  appear  what  acts  of  congress  are  referred  to  ;  and  the  other 
is  the  probability,  on  the  face  of  the  record,  not  that  such  acts  were 
decided  against,  but  only  that  the  evidence  adduced  in  relation  to 
the  right  set  up  under  them  was  overruled.  Consequently,  nothing 
remains  under  which  to  claim  jurisdiction,  except  the  second  specifi- 
cation in  the  judiciary  act.  It  is  contended  that  the  objection  which 
was  made  in  this  case,  to  the  validity  of  a  statute  of  the  State,  on 
the  ground  that  the  legislature  were  not  competent  or  duly  organized 
under  acts  of  congress  and  the  constitution,  so  as  to  pass 
I  *  376  ]  *  valid  statutes,  and  which  was  overruled,  comes  within  that 
specification. 

The  first  difficulty  interposed  against  this  point  is,  that  the  plain* 
tiffs  in  error  do  not  in  the  record  specify  what  parts  of  the  constitu- 
tion or  act  of  congress  they  consider  to  have  been  overruled  by  the 
state  court,  nor  in  terms  that  any  parts  of  either  were  so  overruled. 
The  course  pursued  here  is  a  looser  mode  of  stating  exceptions  than 
is  customary,  and  could  hardly  be  sustained  if  it  did  not  appear  on 
the  record  that  the  competency  of  the  legislature  of  the  State  of 
Michigan  to  pass  certain  laws  was  in  fact  called  directly  in  question, 
and  the  validity  of  them  contested,  on  the  ground  tliat,  when  the 
laws  passed,  the  territorial  government  over  Michigan  was  still  in 
force,  and  the  new  state  government  had  not  been  duly  organized. 
And  it  seems  to  have  been  admitted  on  both  sides  that  this  objec- 
tion was  urged;  and  it  is  difficult  to  conjecture  any  other  ground  for 
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such  an  objection  to  the  competency  and  power  of  the  new  state 
govemment,  unless  founded  on  its  non-conformity  to  the  existing 
acts  of  congress  as  to  the  territory,  and  the  clause  in  the  constitution 
for  the  admission  of  new  States.  The  argument  was  a  fair  one,  that, 
as  the  territorial  government  was  still  in  operation  in  S^ichigan  for 
some  purposes,  no  new  political  organization  could  take  place  within 
its  limits  which  was  capable  of  passing  valid  laws  or  charters  of  in- 
corporation without  a  previous  sanction  by  congress,  under  the  3d 
article  of  the  constitution. 

There  probably  is  enough  in  this  record  to  show  that  such  ques- 
tions were  raised,  and  that  the  state  court  decided  against  the  valid- 
ity of  the  objections,  and  under  "this  view  and  the  authorities  of  the 
following  cases,  we  shall  then  treat  this  exception  as  sufficiently  set 
out  in  the  record.  Coons  et  aL  v»  GaUager,  15  Pet.  18 ;  Williams  v. 
Norris,  12  Wheat  117 ;  McBride  v.  Hoey,  11  Pet  167 ;  Crowell  v. 
Randell,  10  Pet  368 ;  M'Kinney  v.  Carroll,  12  Pet  70 ;  6  Pet  248. 

But  the  exception,  if  well  stated,  applies  to  nothing  except  the 
validity  of  the  particular  statute  that  incorporated  the  Young  Men's 
Society,  under  which  Jones,  the  original  plaintiff,  claims.  Nor  does 
it  question  the  validity  of  that  statute  on  account  either  of  its  terms 
or  subject-matter,  but  the  inability  or  incompetency  of  its  makers  as 
a  political  body  to  pass  any  statute  whatever.  Now,  to  ascertain 
whether  such  an  objection  can  come  within  the  true  meaning  of  the 
judiciary  act,  it  will  be  necessary  to  look  at  the  language  as  well  as 
obvious  design  of  the  latter  in  conferring  this  searching  and  ovei^ 
shadowing  power  of  revision  over  the  state  tribunals.  As  before 
suggested,  it  was  to  prevent  partiality  in  them  against  the  authority 
and  agents  of  the  general  government ;  to  hold  the  protecting  super- 
vision in  respect  to  its  own  constitution,  treaties,  and  acts  of  con- 
gress, for  purposes  of  self-preservation  and  self-defence,  and  finally, 
to  insure  uniformity  in  the  construction  and  operation  of  them  over 
the  whole  Union. 

•  Hence,  two  things  must  unite,  in  order  to  justify  it  [  *  377  ] 
There  must  be  an  act  of  solemnity  and  importance,  such  as 
a  statute,  and  that  statute  must  be  by  a  State,  a  member  of  the 
Union  and  a  public  body,  ovmig  obedience  and  conformity  to  its 
constitution  and  laws.  This  seems  to  have  been  settied  by  this  court 
as  to  the  meaning  of  the  word  "  State,"  where  empowering  one  to 
bring  an  action.  It  must  be  a  member  of  the  Union.  Cherokee 
Nation  r.  Georgia,  5  Pet  18.  And  it  is  not  enough  for  it  to  be  an 
organized  political  body  within  the  limits  of  the  Union. 

In  conK>rmity  with  this,  where  it  is  required  that  a  party  should 
be  a  citizen  of  a  different  <'  State,"  in  order  to  give  a  cucuit  court 
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jurisdiction,  it  has  been  held  it  is  not  sufficient  to  be  a  citizen  of  the 
District  of  Columbia,  Hartshorn  v.  Wright  et  oL  Peters's  C.  C.  64; 
Hepburn  et  al.  v,  Eilzey,  2  Cranch,  445,  or  citizen  of  a  territory, 
New  Orleans  v.  Winter,  1  Wheat  91,  but  the  party  must  belong 
to  a  State  in  the  Union,  one  of  the  members  of  the  confederacy. 
Chief  Justice  Marshall,  in  Hepburn  et  oL  v.  EUzey. 

Indeed,  it  has  been  settled  also,  that  a  law  passed  by  Viiginia, 
before  the  government  of  the  Union  took  effect,  cannot  be  examined 
and  decided  upon  under  this  clause  of  the  judiciary  act.  Owings  v. 
Speed  et  al.  6  Wheat  420. 

The  words  of  this  clause  also  appear  to  be  such  as  to  admit  of  no 
other  construction  than  that  the  statute  is  a  measure  by  a  body  con- 
fessedly a  State.  They  are :  "Where  is  drawn  in  question  the  yalid- 
ity  of  a  statute  of,  or  authority  exercised  under  any  State,"  &c. 

Beside  this  apparent  recognition,  that  nothing  is  to  be  examined 
which  does  not  apply  to  what  is  contained  in  a  statute,  and  that 
passed  by  a  State,  the  evil  to  be  remedied  and  guarded  against,  was 
connected  merely  with  the  subject-matter  of  statutes,  and  not  with 
the  political  competency  of  their  makers. 

The  fears  were,  from  the  reasons  just  enumerated,  that,  through 
some  inadvertence,  if  not  design,  a  State  might  legislate  against 
some  part  of  the  constitution,  or  a  treaty,  or  an  act  of  congress,  and 
might  trench  upon  matters  not  within  its  province,  nor  belonging  to 
its  internal  concerns,  but  belonging  to  congress,  and  which,  by  ex- 
press terms  or  necessary  implication,  were  forbidden  to  be  acted  on 
by  the  state  governments. 

Such  being  the  evil  or  danger,  it  precludes  the  idea  that  this  clause 
in  the  judiciary  act  had  any  reference  to  the  fact  that  public  bodies, 
which  had  not  been  duly  organized  and  not  been  admitted  into  the 
Union,  would,  as  States,  undertake  to  pass  laws,  without  being 
empowered  to  do  it,  which  might  encroach  on  the  Union  or  its 
granted  powers,  and  hence  should  be  thus  guarded  against  Such 
conduct  by  such  bodies,  if  not  situated  within  the  territory  of  the 
Union,  would  be  a  foreign  affair,  and  not  within  the  cognizance  of 
any  of  the  departments  of  this  government,  unless  so  inter- 
[  •  378  j  fering  *  with  its  rights  as  to  call  for  the  political  exercise  of 
the  executive  and  legislative  authority  over  our  foreign 
relations. 

Again,  such  conduct  by  bodies  situated  within  our  limits,  unless 
by  States  duly  admitted  into  the  Union,  would  have  to  be  reached 
either  by  the  power  of  the  Union  to  put  down  insurrectijjns,  or  by 
the  ordinary  penal  laws  of  the  States  or  territories  within  which  these 
bodies  unlawfully  organized  are  situated  and  acting.     While  in  that 
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condition,  their  measures  are  not  examinable  at  all  by  a  writ  of  erroi 
to  this  court,  as  not  being  statutes  by  a  State,  or  a  member  of  the 
Union*  And  after  such  bodies  are  recognized  as  having  been  duly 
organized,  and  lire  admitted  into  the  Union,  if  they  ever  be,  the 
judicial  tribunals  of  the  general  government,  which  acquiesces  in  the 
political  organization  that  has  been  professing  to  pass  statutes,  and 
which  admits  it  as  a  legal  and  competent  State,  must  treat  its  stat- 
utes passed  under  that  organization,  as  they  would  the  statutes  of 
any  other  State,  within  the  meaning  and  spirit  of  the  judiciary  act 
And  if  so,  we  must  inquire  only  into  the  validity  of  their  subject- 
matter,  and  not  as  to  the  new,  any  more  than  the  old  States,  ever 
suppose  that  the  question  of  their  political  competency  or  power  to 
pass  statutes  at  all,  was  an  inquiry  intended  to  be  placed  under  our 
consideration  and  decision  by  the  25th  section  of  the  judiciary  act. 

It  follows,  then,  that  a  statute  passed  by  a  political  body  before 
its  admission  into  the  Union,  seems  either  not  to  be  one,  under  the 
cognizance  of  the  Union  or  its  judicial  tribunals,  by  means  of  §  25 
of  the  judiciary  act,  unless  reenacted  or  adopted  after  becoming  a 
State,  3  How.  482 ;  then  it  is  treated  like  the  statute  of  any  State  * 
or  the  admission  of  the  State  into  the  Union  by  congress,  subse- 
quently with  the  constitution  and  political  organization  under  which 
the  statute  was  passed,  must  bring  it  under  our  consideration  as  a 
statute  passed  by  the  State,  —  a  competent  State,  —  leaving,  as  in 
other  cases,  merely  its  subject-matter  to  be  examined,  in  order  to  see 
if  it  violates  or  not  any  acts  or  provisions  of  the  general  government. 

The  question  of  their  competency  is  not,  however,  thus  made  a 
closed  one,  but  may  be  discussed  before  the  proper  political  tribunals. 
And  where,  under  particular  laws,  their  competency  is  not  conceded, 
it  may  come  under  the  consideration  and  decision  of  the  state  courts, 
and  probably  of  those  of  the  United  States.  All  we  decide  in  this 
instance  is,  that  it  is  not  one  of  the  grounds  for  our  reexamination 
of  decisions  on  it,  under  the  judiciary  act.  And  it  is  no  more  objec- 
tionable to  shut  out  such  a  question  from  revision  in  that  way,  than 
numerous  others  w^hich  are  not  included  either  in  the  words  or  ob- 
jects of  that  act.  Indeed,  there  were,  and  still  are  some  of  the  highest 
motives  of  expediency  and  sound  public  policy  not  to  entangle  this 
court  with  the  reconsideration  in  this  way  of  a  matter  so  purely 
political  and  often  so  full  of  party  agitation.  It  is  pretty 
•strong  evidence  that  this  view  of  the  judiciary  act,  and  our  [  *  379  ] 
duties  under  it,  must  be  the  correct  one,  when,  on  full  ex- 
amination of  the  precedents,  no  case  can  be  found  where  an  objection 
of  this  character  to  a  statute  of  a  State  has  ever  been  sustained,  or 
deemed  even  a  proper  ground  for  exception  below,  and  afterwards 

36* 


426         SUPREME   COURT  OF  THE  UNITED   STATES. 

■■  -.^—  »^— ^i^— — ^ 

Scott  V.  Jones.    5  H. 

brought  under  the  revision  of  this  court  by  a  writ  of  error.  The  case 
of  Owings  V.  Speed  et  aL  5  Wheat  421,  before  cited,  comes  nearest 
to  this.  Taking  it  for  granted,  then,  we  have  shown  that  the  revision 
in  a  case  like  this  must  be  of  a  ^<  statute,"  and  a  stattite  of  a  ^<  State," 
and  not  of  a  territory,  or  corporation,  coUege,  or  unacknowledged 
political  body,  and  considering  these  as  concessions,  or  admitted 
data,  before  the  jurisdiction  arises  to  issue  a  writ  of  error,  and  look 
into  the  subject-matter  of  such  statute,  in  order  to  ascertain  whether 
in  its  terms  or  operation  it  runs  counter  to  the  powers  of  the  general 
government,  and  that  it  is  acknowledged  on  both  sides,  there  is 
nothing  exceptionable  in  the  subject-matter  of  this  statute,  it  follows 
that  there  is  nothing  to  revise  or  correct,  which  is  within  the  purview 
of  the  judicial  functions  of  the  general  government  under  the  judi- 
ciary act. 

Let  the  writ  of  error  be  dismissed  for  want  of  jurisdiction. 

• 

JNTLean,  J.  I  think  there  is  jurisdiction  in  this  case.  The  Detroit 
Young  Men's  Society,  in  their  corporate  capkcity,  brought  an  action 
of  ejectment  against  Scott  and  Boland,  to  recover  possession  of  the 
lot  in  question. 

The  deed  under  which  the  lessors  of  the  plaintiiF  claimed,  was 
dated  the  1st  July,  1836,  and  was  signed  by  three  judges  of  the  terri- 
tory of  Michigan.  Tn  making  the  conveyance,  the  judges  acted 
under  a  law  of  congress  of  the  21st  April,  1806.  As  regards  this 
question,  it  is  not  important  to  examine  the  execution  of  this  trust 

On  the  trial,  it  was  proved  ^  that  a  legislature  of  the  State  of 
Michigan,  duly  elected  and  returned,  was  organized  and  duly  quali- 
fied under  the  constitution  of  the  State  of  Michigan,  on  the  3d  No- 
vember, 1835 ;  and  that  Stevens  T.  Mason,  having  been  duly  elected 
and  returned,  was  on  the  same  day  qualified  as  governor,  &c.  That 
the  act  entitled:  ^An  act  to  incorporate  the  members  of  the  Detroit 
Young  Men's  Society,'  was  approved  26th  March,  1836." 

It  was  proved,  by  reputation,  that  John  S.  Horner  purported  to  act 
as  territorial  governor  of  Michigan,  until  some  time  in  the  year  1836, 
and  that  Greorge  Morell  and  Boss  Wilkins  acted  as  judges  until 
June  of  that  year.  That  a  session  of  the  territorial  court  was  held 
on  the  first  Monday  of  January,  1837. 

The  State  of  Michigan  was  admitted  into  the  Union  by  the  act 
of  the  26th  January,  1837.^ 

On  the  trial,  the  counsel  moved  the  court  to  instruct  the  jury  tiiat 

the  act  '<to  incorporate  the  members  of  the  Detroit  Young; 

[•380]  •Men's  Society,"  was  not  of  binding  force,  ^unless  the 

^  5  Stats,  at  Large,  144. 
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jury  should  find  that  the  state  goyernment  of  the  State  of  Michigan 
was,  at  the  time  of  the  passing  and  approval  of  said  act,  established, 
and  in  full  and  legal  force  and  operation." 

The  25th  section  of  the  judiciary  act  of  1789  provides,  "  that  a 
final  jadgment  or  decree  in  any  suit,  in  the  highest  court  of  law  or 
equity  of  a  State  in  which  a  decision  in  the  suit  could  be  had,  where 
is  drawn  in  question  "  "  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  State,  on  the  ground  of  their  being  repugnant  to 
the  constitution,  treaties,  or  laws  of  the  United  States,  and  the  de- 
cision is  in  favor  of  such  their  validity,"  may  be  reexamined  in  this 
court  by  a  writ  of  error. 

This  act  of  incorporation  was  given  in  evidence,  a^  a  part  of  the 
plaintiff's  title ;  and  on  the  validity  of  the  act,  his  right  to  a  recovery 
depended.  The  deed  having  been  made  to  the  lessors  of  the  plain- 
tiff as  corporators,  they  could  recover  only  in  that  capacity.  The 
validity  of  this  statute  was  questioned,  as  appears  from  the  record, 
on  the  ground  that  it  was  passed  before  the  State  was  admitted  into 
tiie  Union ;  and  the  court  held  that  the  statute  was  valid.  By  the 
constitution,  congress  has  power  to  admit  into  the  Union  ''new 
States."  The  time  of  admission  is  a  question  of  law,  and  not  a 
political  question.  At  the  present  term,  we  have  had  occasion  to 
decide  the  date  of  the  admission  into  the  Union  of  the  States  of 
Florida  and  Iowa. 

The  above  facts  present  the  very  case  provided  by  the  statute  for 
the  exercise  of  jurisdiction  by  this  court.  A  right  was  set  up  under 
the  statute  of  a  State,  and  that  statute  was  alleged  to  be  repugnant 
to  the  constitution  and  laws  of  the  United  States ;  and  the  decision 
of  the  state  court  was  in  favor  of  the  validity  of  such  statute.  No 
case,  it  would  seem,  could  arise  more  completely  within  the  letter 
and  spirit  of  the  2dth  section. 

It  is  said  that  the  act,  upon  its  face,  does  not  purport  to  be  repug- 
nant to  the  constitution  or  laws  of  the  United  States.  If  this  be  ad- 
mitted, it  by  no  means  follows  that  the  act  is  constitutionaL  Whether 
constitutional  or  not,  must  be  determined  by  the  effect  of  the  act. 
But  in  my  judgment,  this  act  is  repugnant  to  the  constitution  and 
laws  of  the  Union. 

Michigan  was  an  organized  territory  of  the  United  States.  Its 
governor,  judges,  and  all  other  territorial  officers,  were  in  the  dis- 
charge of  their  various  functions.  The  sovereignty  of  the  Union  ex- 
tended to  it  Under  these  circumstances,  the  people  of  Michigan 
assembled  by  delegates  in  convention,  and .  adopted  a  constitution, 
and  under  it  elected  members  of  both  branches  of  their  legislature, 
governor,  and  judges,  and  organized  the  state  government.     No 
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serioos  objection  need  be  made,  in  my  judgment,  to  the  assemblage 
of  the  people  in  convention  to  form  a  constitution,  although  it  is  the 
more  regular  and  customary  mode  to  proceed  under  the 
[  *381  ]  sanction  of  *an  act  of  congress.  But  until  the  State  shall 
be  admitted  into  the  Union  by  act  of  congress,  the  territorial 
government  remains  unimpaired. 

No  act  of  the  people  of  a  territory,  without  the  sanction  of  con- 
gress, can  change  the  territorial  into  a  state  government.  The  con- 
stitution requires  the  assent  of  congress  for  the  admission  of  a  State 
into  the  Union ;  and  "  the  United  States  guarantee  to  every  State  in 
the  Union  a  republican  form  of  government."  Hence  the  necessity, 
in  admitting  a  State,  for  congress  to  examine  its  constitution. 

The  act  "  to  incorporate  the  members  of  the  Detroit  Young  Men's 
Society,''  was  the  exercise  of  sovereign  power,  —  a  power  totally 
repugnant  to  the  sovereignty  of  the  Union,  in  its  territorial  form. 
Until  the  26th  of  January,  1837,  Michigan  was  not  admitted  into  the 
Union  and  recognized  as  a  State.  Whatever  effect  this  admission 
may  have,  by  way  of  relation,  on  the  exercise  of  the  political  powers 
of  the  State  prior  to  that  time,  is  not  now  a  question.  The  question 
of  jurisdiction  relates  to  the  time  the  act  was  passed,  and  its  validity. 

This  act  of  incorporation  was  repugnant  to  the  constitution  of  the 
United  States,  under  which  the  territorial  government  was  organized. 
It  was  repugnant  to  the  laws  of  congress  which  formed  that  organi- 
zation. It  was  an  exercise  of  sovereignty  incompatible  with  the 
sovereignty  of  the  Union,  in  all  its  legal  forms.  And  this  act  was 
declared  by  the  supreme  court  of  Michigan  to  be  valid.  I  cannot 
conceive  of  a  clearer  case  for  jurisdiction. 

In  Holmes  v.  Jennison,  14  Pet.  540,  the  governor,  in  the  exercise 
of  a  supposed  power  in  the  State,  directed  a  fugitive  from  justice, 
claimed  by  the  Canadian  government,  to  be  delivered  up ;  and  the 
supreme  court  of  that  State,  having  brought  the  accused  before  it  by 
a  habeas  corpus^  remanded  him  to  custody.  This  courts  under  the 
25th  section,  took  jurisdiction  of  the  case,  on  the  ground,  in  the  lan- 
guage of  the  chief  justice,  '^  that  the  exercise  of  the  power  in  ques- 
tion by  the  States,  is  totally  contradictory  and  repugnant  to  the 
power  granted  to  the  United  States.*'  And  again  he  says :  "All  the 
powers  which  relate  to  our  foreign  intercourse,  are  confided  to  the 
general  government"  "  If  there  was  no  prohibition  to  the  States, 
yet  the  exercise  of  such  a  power  on  their  part  is  inconsistent  with 
the  power  upon  the  same  subject  conferred  on  the  United  States." 

Now,  in  the  case  of  Holmes,  there  was  no  power  to  surrender  the 
fugitive  in  the  federal  government,  as  such  power  was  not  confened 
by  the  laws  of  nations,  but  must  be  given  by  a  treaty,  or  by  recipro- 
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cal  legislation.     Still,  as  the  foreign  intercourse  was  vested  in  the 

general  goyemment,  no  part  of  it  could  be  exercised  by  the  States, 

without  conflicting  with  the  federal  power.     Now,  the  conflict  of 

power,  in  the  case  under  consideration,  is  clear  and  direct. 

•  The  two  sovereignties  of  the  state  and  the  territorial  gov-  [  •  382  ] 

eminent  cannot  exist  at  the  same  time  within  the  same 

limits.     The  territorial  government  exists  in  full  vigor  until  it  is 

abolished  by  the  admission  of  the  State.     There  was,  then,  a  direct 

and  irreconcilable  repugnance  in  the  exercise  of  the  sovereign  power 

by  the  State,  so  long  as  the  federal  authority  wbs  exercised  in  the 

territoiy. 

Watne,  J.,  concurred,  that  this  court  had  not  jurisdiction  in  this 
case,  but  did  not  assent  to  any  conclusions  in  the  opinion  on  the 
nierits  in  this  controversy  involving  the  political  relations  of  Michi- 
gan with  the  United  States,  before  Michigan  was  admitted  into  the 
Union. 

Nblson,  J.,  concurred  with  the  opinion  of  M'Lean,  J. 

7  H.  1 ;  12  H.  1. 


Thb  United  StateSi  Plaintiff  in  Error,  v.  The  Bank  of  the 

United  States. 

6  H.  382. 

The  statote  of  Maryland  of  1785,  in  its  terms,  does  not  embrace  a  bill  of  exchange  drawn 
OB  a  foreign  goremment 

An  instroment,  though  in  the  form  of  a  bill  of  exchange,  drawn  by  one  goyemment  on  an- 
other, 18  not  governed  by  the  law  merchant,  and  therefore  is  not  subject  to  protest  and 
oonsequential  damages. 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania.  The  case  is  stated  in  the  opinion  of  the 
court. 

Cl^ordj  (attorney-general,)  and  Nelson^  for  the  plaintiffi. 

Sergeanij  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  394  ] 

The  United  States  sued  the  Bank  of  the  United  States 
£oat  a  dividend  on  stocks  held  by  the  government  in  the  bank,  and  the 
defendant  pleaded  and  relied  in  defence  on  a  set-off,  being  the  dam- 
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ages  claimed  by  the  defendant  of  15  per  cent,  on  a  protested  draft  in 
the  form  of  a  bill  of  exchange,  drawn  by  the  government  of  the 
United  States  on  the  government  of  Prance,  for  a  sum  of  money 
due  from  the  latter  government  to  the  former,  by  treaty  stipulations, 

to  obtain  possession  of  which  the  draft  was  drawn.  The 
[  •  395  ]  bank  was  the  payee  and  original  holder.     The  *  holders,  at 

the  time  of  protest,  (Messrs.  Rothschilds,  of  Paris,)  caused 
it  to  be  protested  for  non-payment ;  and  Hottinguer  and  Co.  inter- 
vened immediately  after,  and  took  up  the  draft  for  the  honor  of  the 
bank.  The  corporation  refunded  to  Hottinguer  and  Co.  the  amount 
advanced,  including  interest  and  charges,  together  with  one  half  per 
cent,  commissions,  and  thus  again  became  possessed  of  the  draft 

The  circuit  court,  on  a  former  trial,  held  that  the  damages  claimed 
as  a  set-off,  depended  on  a  statute  of  Maryland  of  1785 ;  that  by 
the  statute  the  holder,  at  the  time  of  protest,  alone  could  demand 
damages  from  any  previous  party  to  a  bill ;  and  that,  if  he  failed  to  do 
so,  and  recovered  less  from  any  previous  indorser,  the  latter  could  only 
recover  the  amount  actually  paid  (with  interest  and  charges  accruing 
subsequently)  from  the  drawer ;  and  therefore  the  bank  could  set  up 
no  claim  by  force  of  the  statute  of  Maryland,  taking  its  own  assump- 
tion to  be  true,  that  this  was  a  legal  bill  of  exchange,  and  properly 
subject  to  protest.  This  instruction  altogether  rejected  the  defence 
relied  on,  and  the  jury  found  for  the  plaintiffs ;  and  from  that  decision 
the  defendants  prosecuted  a  writ  of  error  to  this  court  When  the 
cause  came  before  us  in  1844,  2  How.  711,  this  single  question  was 
presented  for  our  determination ;  nor  could  this  court  decide  any 
other  question ;  and  such  was  the  unanimous  opinion  of  the  court, 
although  the  judges  then  present  differed  as  regarded  the  true  con- 
struction of  the  statute  of  Maryland ;  the  majority  holding  the  con- 
struction of  the  circuit  court  to  have  been  erroneous,  and  that  the 
bank,  as  payee,  on  taking  up  the  draft  from  Hottinguer  and  Co.,  had 
the  same  right  to  demand  damages  under  the  statute,  that  the  holder 
had  at  the  time  of  protest  The  court,  however,  when  giving  its 
opinion,  threw  out  some  suggestions  on  the  structure  of  the  bill ; 
first  remarking,  that,  ^'  before  we  consider  the  rulings  of  the  court 
excepted  to,  it  may  not  be  improper  to  «notice  the  structure  of  the 
bill,  which  has  been  much  commented  on  by  the  counsel,  though, 
not  having  been  excepted  to  by  the  government,  it  is  not  a  matter 
for  decision."  The  instruction  given  cut  off  every  other  question 
the  government  might  have  raised  in  opposition  to  the  set-off  claimed ; 
and  as  this  court,  when  acting  as  a  court  of  errors,  can  only  l^iti- 
mately  revise  the  questions  of  law  that  have  been  raised  and  decided 
in  the  circuit  courts,  it  must  of  necessity,  on  a  second  writ  of  error 
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being  piosecated,  have  power  to  revise  such  nilings  of  the  court  below 
on  the  second  trial  as  affect  the  merits  of  the  controversy,  and  to  pass 
on  the  questions  not  previously  presented,  as  open  questions,  in  the 
particular  cause.  However  high  the  regard  of  judges  that  did  not 
concur,  may  be  for  the  views  entertained  and  expressed  by  other 
judges,  on  a  question  of  law  not  brought  up  for  decision,  stiU,  it  is 
impossible  to  recognize  such  views  as  binding  authority,  consistently 
with  the  due  administration  of  justice ;  as  by  doing  so  the 
merits  of  *  the  controversy  might  be  forestalled,  without  [  *  396  ] 
proper  examination.  We,  therefore,  feel  ourselves  at  liberty 
to  treat  of  the  structure  and  character  of  the  instrument  before  us  as 
an  open  question.  And  so,  also,  we  deem  the  question  open,  whether 
tiie  statute  of  Maryland  subjected  to  protest  and  damages  a  govern- 
ment The  statute  provides :  "  That  upon  all  bills  of  exchange  here- 
after drawn  in  this  State  on  any  person,  corporation,  company,  or 
society  in  any  foreign  country,  and  regularly  protested,  the  owner  or 
hdder  of  such  biU  shall  have  a  right  to  so  much  money  as  will  pur- 
chase a  good  bill  of  the  same  time  of  payment,  and  upon  the  same 
place,  at  the  current  rate  of  exchange  of  such  biUs ;  and  also  15  per 
cent*  damages  upon  the  value  of  the  principal  sum  mentioned  in 
sach  bill,  with  costs  of  protest,  together  with  legal  interest,"  &c.  The 
United  States  refunded  to  the  bank,  on  the  return  of  the  draft,  the 
principal  sum,  together  with  all  the  charges  actually  incurred  by  the 
bank,  and  the  interest  accruing  from  the  date  of  drawing  to  the  time 
when  the  money  was  refunded ;  but  refused  to  pay  the  15  per  cent, 
damages  claimed  by  the  bank.  This  refusal  was  not  founded  on  the 
true  construction  of  the  Maryland  statute ;  the  government  insisting 
it  bad  no  application  to  the  transaction,  but  that  the  drawing  was  of 
nation  upon  nation,  and  not  governed  by  the  law  merchant ;  and  that 
the  form  of  one  of  the  instruments  making  up  the  transaction,  did 
not  and  could  not  alter  its  character  or  legal  effect,  so  as  to  bring  it 
within  the  law  merchant.  That  the  government  was  only  bound  to 
do  equity  to  the  bank  to  the  extent  of  the  amount  refunded  to  Hot- 
tingaer  and  Co.  And  these  conflicting  assumptions  make  up  the 
question  we  are  now  called  on  to  determine,  as  will  be  seen  by  refer- 
ring to  the  third  and  fourth  instructions  asked  to  be  given  to  the 
jury,  on  part  of  the  plaintiffs,  on  the  second  trial ;  they  are  as  fol- 
lows :  — 

^  3.  That  the  bill  in  question,  being  drawn  by  one  government 
apon  another,  and  upon  a  particular  fund,  is  not  a  bill  of  exchange 
within  the  legal  meaning  of  the  terms,  and  is  not  embraced  by  the 
statute. 

^4i.  That  the  defendants,  being  indorsers  of  the  bill,  and  not  the 
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holders  or  owners  at  the  time  of  protest,  are  not  entitled  to  the  dam« 
ages,  since  they  have  not  paid  them." 

Being  refused,  the  judge  stated  to  the  jury,  that  '^  these  questions 
appear  to  me  to  have  been  determined  by  the  supreme  court  of  the 
United  States  in  the  present  cause  in  favor  of  the  defendants ; "  and 
farther  remarking  that,  <'  if  I  am  mistaken  in  their  views  on  this,  it 
will  be  corrected  by  a  reexamination  of  the  cause  in  that  court." 

That  the  judge  was  mistaken  as  regarded  the  questions  arising  on 
the  third  instruction,  we  have  already  stated ;  but  in  regard  to  the 
fourth  instruction,  the  charge  was  proper,  as  the  question  presented 

by  it  had  been  decided. 
[  •  397  ]  *  Suppose,  then,  a  bill  of  exchange  could  be  drawn  by 
the  government  of  Maryland,  or  by  the  government  of  the 
United  States  in  this  district,  as  the  successor  of  Maryland,  on  the 
government  of  France;  would  the  statute  of  Maryland  give  dam- 
ages to  a  holder  in  case  the  bill  was  dishonored  by  France,  and  for- 
mally protested  ?  The  statute  provides  for  damages  upon  all  foreign 
bills  drawn  in  that  State,  '<  on  any  person,  corporation,  company,  or 
society." 

Is  the  government  of  France  either  a  person,  corporation,  cona- 
pany,  or  society,  within  the  meaning  of  the  act  ?  If  it  is,  and  waa 
indebted,  and  could  be  drawn  on  and  protested,  then  it  follows  that 
the  drawer  of  the  bill  in  such  an  instance  as  this,  on  taking  it  up 
and  paying  the  damages,  could  lawfully  demand  from  France,  as 
drawee,  the  damages  paid,  and  rightfully  enforce  the  demand  by  the 
sword,  if  payment  was  refused ;  as  the  demand  would  be  a  perfect 
right,  and  this  the  ultimate  remedy.  In  our  opinion,  Maryland,  by 
her  act  of  1785,  never  contemplated  the  idea  that  a  foreign  govern- 
ment should  be  subject  to  be  drawn  upon  by  bills  of  exchange,  and 
to  protest  and  damages  as  incidents,  like  individual  persons,  or 
trading  companies,  or  corporations ;  but  that  the  statute  had  refer- 
ence to  the  latter  only ;  and  that  therefore,  this  bill,  on  its  face,  "  is  not 
embraced  by  the  statute,"  in  the  language  of  the  rejected  instruction. 

The  second  consideration  arising  on  the  instruction  involves  the 
structure  and  character  of  the  instrument,  not  so  much  in  form,  as 
in  substance;  for  the  name  of  the  instrument  cannot  change  its 
nature  and  character.  The  draft  was  drawn  by  one  government  on 
another,  and  of  necessity  accompanied  by  other  documents,  and 
the  question  is,  was  it  a  negotiable  bill  of  exchange,  in  the  legal 
meaning  of  the  terms  ?  The  circuit  court  held  that  it  was ;  and 
this  is  the  prominent  legal  point  in  the  cause,  or  at  least  has  been  ao 
treated  at  the  bar,  and  on  which  this  court  has  bestowed  much  oon- 
sideration. 
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A  bill  of  exchange  is  an  instrument  governed  by  the  commercial 
law;  it  must  carry  on  its  face  its  authority  to  command  the  money 
drawn  for,  so  that  the  holder,  or  the  notary,  acting  as  his  agent,  may 
receive  the  money,  and  give  a  discharge,  on  presenting  the  bill  and 
receiving  payment ;  or,  if  payment  is  refused,  enter  a  protest,  from 
which  follows  the  incident  of  damages.  But  if  no  demand  can  be 
made  on  the  biU  standing  alone,  and  it  depends  on  other  papers  or 
documents  to  give  it  force  and  effect,  and  these  must  necessarily  ac- 
company the  bill  and  be  presented  with  it,  it  cannot  be  a  simple  bill 
of  exchange,  that  circulates  from  hand  to  hand,  as  the  representative 
of  current  cash. 

The  draft  in  question  was  drawn  for  4,856,666.66  francs ;  being 
moneys  owing  and  shortly  to  become  due  from  France  to  the  United 
States,  according  to  a  treaty  ^  stipulation ;  and  these  facts  are  dis- 
tinctly set  forth  on  the  face  of  the  draft,  and  by  indorse- 
ments on  it    *  The  paper  was  signed  by  the  secretary  of   [  *  398  J 
the  treasury  of  the  United  States,  and  addressed  to  the  min- 
ister and  secretary  of  state  for  the  department  of  finance  of  the  king- 
dom of  France,  and  was  payable  to  the  order  of  Samuel  Jaudon, 
cashier,  &c     The  mere  signature  of  our  secretary  of  the  treasury 
could  not  be  recognized  by  the  French  government  as  conferring  au- 
thority on  the  holder  to  demand  payment.     The  transaction  being 
one  of  nation  with  nation,  he  who  demanded  payment  must  have  had 
not  only  the  authority  of  this  nation  before  he  could  have  approached 
the  French  government,  but  that  authority  must  have  been  communi- 
cated by  the  head  of  this  government  through  the  proper  department 
carrying  on  our  national  intercourse,  which  was  the  state  department. 
Accordingly,  of  even  date  with  the  draft,  7th  February,  1833,  an  in- 
strument was  drawn  up  reciting  the  fact  of  indebtment,  and  cause 
thereof;  the  amount  due;  the  authority  conferred  by  an  act  of  con- 
gress^ on  the  secretary  of  the  treasury,  to  apply  for  the  money  in 
such  manner  as  he  might  deem  best ;  the  fact  and  manner  of  draw- 
ing for  it;  and  then  comes  the  official  authority  to  the  payee  to  receive 
the  money  in  these  terms :  — 

^  Now,  therefore,  be  it  known,  that  I,  Andrew  Jackson,  President 
of  the  United  States,  do  ratify  and  confirm,  and  approve  the  drawing 
of  the  said  bill  by  the  secretary  of  the  treasury  aforesaid,  and  do 
hereby  authorize  the  said  Samuel  Jaudon,  or  his  assignee  of  the  said 
bill,  to  receive  the  amount  thereof ;  and  on  receipt  of  the  sum  therein 
mentioned,  to  give  full  receipt  and  acquittance  to  the  government 

1  8  Stats,  at  Large,  430.  «  4  lb.  574. 
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of  France  for  the  said  first  instalment,  and  the  interest  due  on  all  the 
instabnents,  payable  on  the  said  2d  day  of  February,  by  virtue  of 
the  said  convention ;  and  I,  Andrew  Jackson,  President  as  aforesaid, 
do  hereby  ratify  and  confirm  all  that  may  be  lawfully  done  in  the 
premises. 
^'  In  testimony  whereof,  I  have  caused  the  seal  of  the  United  States 
to  be  hereunto  affixed.      Given  under  my  hand,  at  the 
city  of  Washington,  the  seventh  day  of  February,  in  the 
[us.]  year  one  thousand  eight  hundred  and  thirty-three,  and  of 
the  Independence  of  the  United  States  of  America  the  fifty- 
seventh.  Andrew  Jackson, 
"  By  the  President:                                        Enw.  Livingston, 

Secretary  of  Siaie.^ 

This  accompanied  the  draft,  and  was  placed  in  the  hands  of  the 
payee,  and  no  doubt  passed  through  the  hands  of  the  different  in- 
dorsees. Still,  neither  the  power  more  than  the  draft  coxdd  be  pre- 
sented to  the  French  government  by  a  mere  individual  who  was 
holder,  or  by  a  notary  public,  and  therefore,  on  the  neict  day  after  the 
draft  and  power  bear  date,  the  secretary  of  state  of  our  government 
addressed  a  dispatch  to  our  chargS  d'affaires  and  representative  at 
the  French  court,  in  the  foUowing  terms  :  — 

[  •  399  ]    •  "  Department  of  State,  Washn^ton,  80,  February,  1833. 

^^  Nathaniel  Niles,  Esq.,  Paris. 

"  Sir :  The  secretary  of  the  treasury,  in  conformity  with  the  pro- 
vision of  a  law  of  the  last  session  of  congress,  yesterday  drew  a  bill 
upon  the  minister  of  state  and  finance  of  the  French  government, 
for  the  first  instalment  and  interest  thereupon,  and  for  the  interest 
upon  the  remaining  instalments ;  which  interest  is  stipulated  to  be 
paid  by  that  government  to  this  in  twelve  months  firom  the  date  of 
the  exchange  of  the  ratification  of  the  late  convention  between  the 
United  States  and  his  majesty  the  king  of  the  French.     The  bill  is 
drawn  in  favor  of  Samuel  Jaudon,  cashier  of  the  Bank  of  the  United 
States,  or  order,  and  will  go  accompanied,  to  the  assignee  thereof  in 
France,  by  a  full  power  from  the  President,  authorizing  and  enipo^v- 
ering  him,  upon  ttie  due  payment  of  the  same,  to  give  the  necessaxy 
receipt  and  acquittance  to  the  French  government  according  to  tlie 
provision  of  the  convention  referred  to. 

^  You  will  take  an  early  opportunity,  tiieiefare,  to  apprise  tlie 
French  government  of  this  arrangement. 

^'  I  am.  Sir,  respectfully,  your  obedient  servant, 

"  Edw.  Livinoston.** 
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Until  the  French  government  was  thus  officially  advised,  the  bill 
and  accompanying  power  combined  were  valueless  in  the  hands  of 
the  holder,  as  against  France. 

It  follows,  as  we  suppose,  from  the  character  of  the  drawer  and  the 
drawee,  and  the  nature  of  the  fund  drawn  upon,  that  this  transaction 
could  not  be  governed  by  the  commercial  law,  much  less  by  a  statute 
of  Maryland,  which  happened  to  be  in  force  in  the  District  of  Co- 
lumbia, where  the  draft  was  drawn. 

Bat  it  is  insisted,  and  with  much  plausibility,  that  as  between  the 
bank  as  payee,  and  the  United  States  as  drawer,  no  such  objections 
can  be  alleged  by  the  United  States ;  they  having  assumed  the  draft 
to  be  a  bill  of  exchange,  and  dealt  with  it  as  conunercial  paper,  are 
bound  by  the  assumption.  Still,  the  question  meets  us,  that  no  form 
of  draft  could  authorize  a  legal  demand  upon  the  drawee  (France) 
on  the  face  of  the  draft.  So  far  from  being  a  simple  paper,  carrying 
its  authority  to  receive  the  money  with  it,  the  parties  now  before  the 
court  conceded,  at  the  time  the  drawing  took  place,  by  obtaining  the 
power,  that  the  right  to  receive  the  money  did  mainly  depend,  and 
must  depend,  on  the  power  signed  by  the  President,  and  countersigned 
by  the  secretary  of  state,  with  the  seal  of  the  United  States  attached, 
and  the  communication  of  the  facts  in  official  form,  and  through  the 
proper  channel,  to  the  government  of  France,  that  is,  through  its  de- 
partment of  foreign  affairs.  These  were  the  conditions  and  contin- 
gencies with  which  the  draft  was  incumbered.  They  were 
legal  consequences,  apparent  *  on  its  face,  and  are  yet  more  [  ^400  J 
apparent  by  the  accompanying  facts  that  took  place  at  the 
time  of  drawing. 

Again :  This  controversy  is  between  the  original  parties ;  the  law 
governing  the  dealing,  each  was  bound  to  know ;  the  facts  they  did 
know  equally  well;  and  if  a  mutual  mistake  was  made  in  supposing 
that  a  negotiable  commercial  instrument  could  be  founded  on  our 
claim  against  France,  this  mistake  cannot  change  the  commercial 
law,  which  ia  our  opinion  could  not  be  made  to  apply  to  the  subject- 
matter  of  drawing,  nor  in  any  form  of  instrument  founded  on  the 
subject-matter. 

The  principal  argument  adduced  to  sustain  the  set-off  claimed,  is 

/ounded  on  the  frict  that,  by  an  act  of  congress,  the  secretary  of  the 

treasury  bad  a  discretion  to  adopt  any  appropriate  means  to  obtain 

the  money,  and  that  a  bill  of  exchange  was  an  appropriate  means.    To 

diis  assumption  it  may  be  answered,  that  France  was  not  bound  by 

tiae  act  of  congress,  but  by  the  treaty ;  it  stipulated,  "  that  the  indem- 

csity  of  25,000,000  francs  should  be  paid  in  six  annual  instalments, 

irmto  the  hands  of  such  person  or  persons  as  should  be  authorized  tc 
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receive  it."  We  repeat,  that  this  authority  was  to  come  from  our 
govermxtent  to  the  French  goyemment ;  was  to  pass  through  the  de- 
partment  of  state  here,  and  through  the  department  of  foreign  af&irs 
there,  and  thus  only  could  it  reach  the  minister  of  finance,  M.  Hu- 
mann.  Our  secretary  of  the  treasury  could  not  communicate  with 
the  minister  of  finance,  nor  with  any  other  functionary  of  the  French 
goyemment^  and  therefore  the  bill  drawn  by  Mr.  McLane  on  AL 
Humann,  standing  alone,  was  idle  as  waste  paper,  notwithstanding 
the  act  of  congress,  in  so  far  as  the  French  government  was  con« 
cerned.  Nor  had  M.  Humann  any  power  to  pay  the  money  had  it 
been  in  the  treasury,  until  instructed  to  do  so  by  the  department  of 
foreign  affairs. 

1.  For  these  reasons,  we  are  of  opinion  that  the  question  on  the 
structure  of  the  bill  i&  an  open  question,  because  for  the  first  time 
presented  to  this  court  for  decision. 

2.  That  the  statute  of  Maryland,  of  1785,  in  its  terms,  does  not  em- 
brace a  bill  of  exchange  drawn  on  a  foreign  government. 

3.  That  a  bill  of  exchange  in  form,  drawn  by  one  government  on 
another,  as  this  was,  is  not,  and  cannot  be,  governed  by  the  law  mer- 
chant ;  and  that  therefore  it  is  not  subject  to  protest  and  consequen- 
tial  damages. 

And  on  tiiese  grounds  we  order  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  cause  be  remanded  to  that  court  for 
another  trial  thereof,  on  the  principles  stated  in  this  opinion. 

Tanet,  C.  J.,  filed  the  following  memorandum :  — 

The  chief  justice  withdrew  from  the  bench  in  the  argument  of  this 

case,  having  given  an  official  opinion,  when  he  was  attorney-general 

of  the   United   States,  against  the  claim   made  by  the 

[  *401  ]  *bank,  and  concurring  altogether  with  the  above  opinion 

given  by  the  court 

McLean,  J.  I  dissent  from  the  opinion  of  the  court.  No  point 
is  made  in  this  case,  which  was  not  elaborately  discussed  and  substan- 
tially  ruled  in  the  same  case,  reported  in  2  How.  711.  It  is  true,  the 
structure  of  the  bill,  and  the  liability  of  the  government  to  the  damages 
claimed,  not  being  points  made  in  the  former  bill  of  exceptions,  were 
not  authoritatively  adjudged.  But  these  points  were  so  connected 
with  the  construction  of  the  Maryland  statute,  the  question  then  be- 
fore the  court,  that  neither  the  counsel  nor  the  court  could  escape 
their  consideration.  No  other  instrument  than  a  foreign  bill  of  ex." 
change  is  embraced  by  the  statute,  and  if  the  government  be  not 
liable  to  damages  on  a  protested  bill,  no  decision  could  have  been 
given  against  it. 
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The  points  were  as  fully  and  as  ably  ai^ed  then  as  they  have 
been  at  the  present  term.  The  addition  of  one  learned  counsel  at 
the  bar  is  the  only  change  in  the  advocates.  But  the  changes  on  the 
bench  show  the  uncertainty  of  life,  and  the  emptiness  of  human 
hopes.  Two  judges,  distinguished  for  their  great  learning  and  abil- 
ity, who  participated  in  the  former  judgment,  have  gone  to  their  ac- 
count ;  ill  health  causes  the  absence  of  another,  and  the  opinions  of 
the  two  now  present  remain  unchanged.  We  submit,  as  we  are 
bound  to  do,  to  the  views  of  our  four  learned  associates  who  now 
decide  this  case. 

It  is  insisted  that  the  bank  did  not  purchase  the  bill  of  exchange 
from  the  government,  but  acted  as  its  agent,  using  the  bill  as  an  in- 
strument through  which  to  perform  its  agency. 

By  the  fifteenth  section  of  its  charter,^  the  bank,  when  required  by 
the  secretary  of  the  treasury,  was  bound  ^^  to  give  the  necesssury  facil- 
ities for  transferring  the  public  funds  from  place  to  place  within 
the  United  States  or  territories,  without  charge."  But  this  duty  was 
limited  to  transfers  within  the  Union,  and  did  not  extend  to  foreign 
countries. 

The  correspondence  between  the  secretary  of  the  treasury  and  the 
president  of  the  bank,  in  relation  to  this  bill,  shows  a  purchase  of  it 
by  the  bank.  In  his  first  letter  to  the  bank,  dated  the  31st  of  Octo- 
ber, 1832,  the  secretary  of  the  treasury  states  the  amount  due  under 
the  French  treaty ;  that  it  was  made  his  duty  to  have  the  amount 
transferred  to  the  United  States,  and  the  views  of  Mr.  Biddle  as  to 
the  mode  of  transfer  were  solicited.  In  his  answer,  Mr.  Biddle  says  : 
^  The  simplest  form  would  be  the  sale  of  a  bill  on  Paris,  drawn  by 
the  secretary  of  the  treasury  ; "  that  "  the  bank  has  already  in  Paris 
a  larger  sum  than  it  has  any  immediate  use  for,  yet  it  is  not  indis- 
posed to  increase  it,  because  it  may  hereafter  have  occasion 
for  the  fund,  and  because  it  is  believed  that,  if  *  the  terms  [  *  402  ] 
can  be  made  acceptable,  the  purchase  of  the  whole  by  the 
bank  would  be  the  best  operation  for  the  government"  The  rates 
of  exchange  are  then  stated,  and  a  proposition  to  purchase  the  bill  at 
a  certain  per  cent 

On  the  26th  of  January  ensuing,  the  secretary  says  he  is  ready  to 
draw  the  bill,  and  adds :  <<  I  presume  the  bank  is  still  disposed  to 
purchase,  and  on  the  terms  offered  in  your  letter  of  the  5th  of  Novem- 
ber." And  also  he  says :  ^^  It  is  desirable  that  the  credit  be  given  tc 
the  treasurer  by  the  bank,  on  receiving  the  bill." 

To  this  letter,  Mr.  Biddle  replies  that  the  rate  of  exchange  has  de* 

1  3  Stats,  at  Large,  274. 
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dined  between  England  and  France,  and  that  the  bank  cotdd  not 
take  the  bill  on  the  terms  at  first  proposed.  On  the  6th  of  February 
the  new  terms  were  accepted,  and  on  the  following  day  the  bill  was 
transmitted,  and  its  proceeds  were  placed  on  the  books  of  the  bank 
to  the  credit  of  the  government 

These  facts  show  a  proposal  to  sell  the  bill  by  the  secretary,  and 
an  agreement  to  purchase  it  by  the  bank  at  a  certain  per  cent. ;  that 
the  bill  was  drawn  and  forwarded  to  the  bank,  and  that  for  the 
amount  of  it  a  credit  w^s  entered  to  the  government.  In  the  &ce  of 
these  statements,  which  show  a  purchase  of  the  bill  beyond  aU  doubt, 
it  is  extraordinary  that  the  fact  should  be  controverted. 

It  is  contended  that  the  bill,  ^^  under  the  circumstances  stated  in 
the  record,  is  not  a  bill  of  exchange,  and  is  not  embraced  by  the 
Maryland  statute  of  1786." 

The  secretary  of  the  treasury  proposed  to  sell  a  bill  of  exchange  to 
the  bank,  and  the  bank  agreed  to  purchase  a  bill.  On  its  face  it  is 
called  a  bill  of  exchange,  and  it  was  negotiated  as  such  by  the  bank 
to  Baring,  Brothers,  and  Co.,  of  London,  and  by  them  to  N.  M. 
Rothschild,  who  indorsed  it  to  Messieurs  D.  Rothschild,  Brothers,  of 
Paris.  When  the  bill  became  due,  a  demand  of  payment  was  made 
on  the  drawee,  and  a  protest  for  non-payment,  which  was  followed 
by  due  notice  to  the  drawer.  The  government  paid  the  cost  of  pro- 
test and  other  expenses  to  the  bank,  and  also  the  commissions 
charged  by  Hottinguer  and  Co.,  who  took  up  the  bill,  supra  protest* 
as  the  agents  of  the  bank ;  but  the  15  per  cent  damages  given  by 
the  Maryland  statute  were  refused.  And  in  a  letter  to  the  secretary 
of  the  treasury,  the  attorney-general  says :  "  I  have  carefully  exam- 
ined the  claims  presented  by  the  Bank  of  the  United  States,  on  ac- 
count of  the  protest  of  the  bill  of  exchange  drawn  by  you  on  the 
French  government,"  &c.  "  The  account,"  he  says,  "  stated  by  the 
bank,  if  supported  by  proper  vouchers,  appears  to  be  correct,  with 
the  exception  of  the  claim  of  15  per  cent,  damages  on  the  amount 
of  the  bill." 

But  now  it  seems  that  these  eminent  civilians  and  bankers  were 
ignorant  of  the  legal  import  of  this  instrument  —  men  who  had  been 
all  their  lives  conversant  with  bills  of  exchange,  and  who  had  used 
them  in  their  moneyed  operations  annually,  to  an  amount 
[  *  403  ]  equal  to,  if  *  not  greater  than,  the  revenue  of  this  govern* 
ment.  Yet  these  men,  the  richest  and  most  experienced 
bankers  in  the  world,  were  mistaken  in  calling  and  treating  this  paper 
as  a  bill  of  exchange.  And  the  government,  too,  were  reprehensible 
for  paying  the  costs  of  protest,  for  such  costs  could  be  charged  onlj 
on  a  bill  of  exchange. 
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Against  all  this  knowledge,  experience,  and  action,  it  is  now  con- 
tended that  the  paper  is  a  mere  assignment,  or  any  thing  else  than  a 
bill  of  exchange.  That  designation  is  repudiated,  not  the  less  zeal- 
onsly  for  having  been  the  result  of  second  thought. 

But  what  are  the  new  lights  shed  upon  this  question  ? 

Two  documents  are  found  in  the  present  record,  which  were  not 
before  the  court  at  the  former  argument ;  and  these,  it  is  said,  have 
a  material  bearing  on  the  case.  The  first  is  a  letter  dated  8th  Feb- 
ruary, 1833,  from  the  secretary  of  state  to  Mr.  Niles,  our  charge 
{Paffaires  at  Paris,  informing  him  that  a  bill  had  been  drawn  on  the 
French  government  for  the  first  instalment  and  interest  under  the 
treaty,  in  favor  of  Samuel  Jaudon,  cashier  of  the  Bank  of  the  United 
States,  and  requesting  that  notice  should  be  given  of  the  arrange- 
ment to  the  French  government. 

This  is  nothing  more  than  a  letter  of  advice,  which  usually  pie- 
cedes  a  bill  of  exchange,  of  which  the  payee  in  this  instance  had  no 
knowledge.  It,  however,  conduces  to  show  the  nature  of  the  trans- 
action, as  not  only  the  substance  of  a  bill  of  exchange  was  regarded, 
but  also  its  form  and  accompaniment 

The  other  document  was  under  the  seal  of  the  United  States,  and 
signed  by  the  President  and  secretary  of  state.  It  stated  the  sub- 
stance of  the  treaty ;  the  act  of  congress  authorizing  the  secretary  of 
the  treasury  to  have  the  instalments,  as  they  became  due,  transferred 
to  the  United  States ;  and  that  the  secretary  had  drawn  a  '^  bill  on 
the  minister  and  secretcury  of  state  for  the  department  of  finance  of 
the  French  government,  payable  at  sight,  for  4,856,666  francs  and  66 
centimes,  being  the  amount  of  the  first  instalment,  payable  to  the 
United  States,  under  the  said  convention,  on  the  3d  of  the  present 
month  of  February,  and  of  the  interest  which  is  payable  at  the  same 
time ;  which  bill  is  payable  to  Samuel  Jaudon,"  &c.,  and  the  Presi- 
dent ratifies  the  act  of  drawing  the  bill,  and  the  receipt  which  shall 
be  given,  &c. 

Now  this  paper  is  supposed  to  take  away  from  the  bill  of  exchange 
its  character  as  a  commercial  instrument.  It  can  have  no  other 
effect  than  to  show  that  the  secretary  had  authority  to  draw  the  bill 
It  was  no  part  of  the  bill  of  exchange,  and  indeed  was  not  necessary 
to  its  negotiability.  The  indorsement  of  Jaudon  implied  an  under- 
taking that  he  was  the  cashier  of  the  bank,  and  that  the  bill  was 
genuine  and  would  be  paid.  No  one  can  doubt  that  the  payment 
of  the  money  by  the  French  government  on  the  bill,  without  any 
additional  evidence,  would  have  been  good.  The  bill  upon 
its  face  *  was  perfect,  and  authorized  the  holder  to  receive  [  *  404  J 
and  receipt  for  the  money. 
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At  most,  the  document  can  only  be  considered  as  authentieating 
the  law  under  which  the  secretary  acted  in  drawing  the  bilL  And 
this  was  all  that  the  French  government,  under  any  circumstances, 
could  require.  But  suppose  this  paper  was  a  power  of  attorney, 
signed  by  the  President,  authorizing  the  secretary  to  draw  the  bUl  ; 
would  that  change  or  in  any  way  affect  its  commercial  character  ? 

Any  person  may  draw,  accept,  or  indorse  a  bill  by  his  agent.  A 
partner  may  indorse  for  the  firm.  And  this  authority  may  be  by 
parol  or  writing  not  under  seal.  So  a  corporation  may  draw  by  its 
agent.  Banks  are  in  the  constant  practice  of  drawing  bills  through 
their  cashiers.  And  has  it  ever  been  supposed,  that,  if  evidence  ac- 
companied or  was  attached  to  the  bill  of  the  authority  of  the  drawer, 
it  impaired  its  commercial  properties  ?  Mr.  Chitty  says,  in  his  Trea- 
tise on  Bills,  p.  27 :  <^  Where  a  bill  is  not  signed  by  the  party  himself, 
the  party  taking  it  must  first  satisfy  himself  that  the  agent  had  power 
so  to  act  for  the  supposed  principal^'  In  tiie  case  of  the  East  India 
Company  v,  Tritton,  3  Barn.  &  Cres.  280,  three  bills  upon  the  East 
India  Company  were  payable  to  Hope  or  order ;  they  got  into  pos- 
session of  Card,  who  indorsed  them  for  Hope.  Card  had  a  power 
of  attorney  from  Hope,  but  it  was  not  sufficient  to  warrant  these  in- 
dorsements. This  power  being  seen  by  the  holders  of  the  bill,  they 
were  bound  by  it,  as  having  notice  of  its  extent. 

But  a  bill  drawn  by  an  agent,  under  a  power,  was  never  supposed 
to  be  less  a  bill,  than  if  it  had  been  drawn  by  the  principal.  And  in 
such  cases  the  assignee  has  only  to  satisfy  himself  that  the  drawer 
acted  under  a  proper  authority.  This  no  more  vitiates  the  bill,  than 
evidence  of  the  genuineness  of  the  signature  of  the  drawer.  The  bill 
in  question  was  complete  upon  its  face,  and  it  is  inconceivable  to  me 
how  the  paper,  signed  by  the  President,  can  affect  it. 

In  the  argument,  it  is  supposed  that,  in  drawing  this  bill,  the  gov- 
ernment acted  in  its  sovereign  capacity.  The  idea  of  attaching  sov- 
ereignty to  all  the  agencies  of  the  government,  however  exercised,  is 
as  novel  as  it  is  unconstitutional.  Cover  every  transaction  of  the 
agents  of  the  government  by  the  attributes  of  its  sovereignty,  and  a 
despotism,  characterized  by  the  grossest  acts  of  injustice  and  oppres- 
sion must  result. 

A  bill  of  exchange  derives  all  its  properties  from  the  commercial 
law.  It  is  a  most  convenient  instrument  for  the  transfer  of  funds 
from  one  country  to  another.  And  its  chief  and  only  value,  in  this 
respect,  arises  from  the  legal  principles,  with  which  it  is  invested, 
and  which  regulate  the  duties  and  liabilities  of  those  who  become 
parties  to  it.  In  negotiating  such  an  instrument,  the  government 
does  not  act  in  its  sovereign  capacity.     It  becomes  subject,  like  all 
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other  parties  to  the  bill,  to  the  eommercial  principles  which  govern 

it 

•  In  the  case  of  the  United  States  v.  Administratrix  of  Bar-  [  *  406  ] 
ker,  12  Wheat  569,  it  was  held  that  "  whenever  the  govern- 
ment of  the  United  States,  through  its  lawfully  authorized  agents,  be- 
comes the  holder  of  a  bill  of  exchange,  it  is  bound  to  use  the  same  dili- 
gence in  order  to  chcurge  the  indorser  as  in  a  transaction  between  indi- 
viduals." And  in  that  case,  the  indorser  was  held  to  be  discharged  by 
the  negligence  of  the  government.  And  again,  in  the  United  States  v. 
Bank  of  the  Metropolis,  16  Pet  392,  the  court  say :  "  When  the  United 
States,  by  its  authorized  officer,  become  a  party  to  negotiable  paper, 
they  have  all  the  rights  and  incur  all  the  responsibility  of  individuals 
who  are  parties  to  such  instruments.  We  know  of  no  difference 
except  that  the  United  States  cannot  be  sued.'' 

These  decisions,  and  many  others  that  might  be  referred  to,  put  an 
end  to  the  assumption  that  a  bpl  of  exchange  drawn  by  the  govern- 
ment is  an  act  of  sovereignty,  or  any  thing  different  in  principle 
firom  a  bill  drawn  by  an  individual.  Whether  drawn  by  the  govern- 
ment or  an  individual,  a  bill  of  exchange  is  the  same  commercial 
instrument,  and  subject  to  the.  same^law.-  No  principle  is  -better 
settled  than  this  by  the  decisions  of  this  court 

But  it  is  supposed  that  there  is  something  in  the  character  of  the 
drawee,  the  French  government,  which  destroys  the  commercial 
character  of  the  bill.  This  position  is  as  unsustainable  as  that  of  the 
character  assumed  for  the  drawer.  The  bill  was  drawn  on  M.  Hu- 
mann,  the  minister  of  finance  of  the  French  government  The 
money  was  due,  and  the  payment  of  it  was  subject  to  no  contingency 
firom  the  face  of  the  bill,  nor  firom  any  circumstance  connected  with 
it  The  drawer  guaranteed  the  payment  of  the  bill  on  presentation 
by  the  holder,  under  all  the  responsibilities  which  the  law  attached 
A  demand,  protest,  and  notice,  were  the  only  conditions  on  which 
these  responsibilities  were  to  become  fixed.  These  conditions  have 
been  performed  by  the  bank,  and  the  government  has  acknowledged 
its  liability  by  paying  a  part  of  the  damages  claimed.  But  throvdng 
itself  upon  its  sovereignty,  the  government  refuses  to  pay  the  dam- 
ages claimed  under  the  statute  of  Maryland,  on  the  ground  that  the 
instrument  is  not  a  bill  of  exchange.  K  this  ground  be  true,  the 
costs  of  protest  should  not  have  been  paid  by  it 

It  is  contended  that,  as  the  question  is  now  here,  between  the  orig- 
inal parties  to  the  bill,  the  ^ank  may  be  supposed  to  have  taken  the 
bill  under  a  full  knowledge  that  it  might  not  be  paid  by  the  French 
government;  and  could  not  be  paid  by  it,  unless  the  chambers 
should  make  an  appropriation.    And  firom  this  knowledge  it  is  infeired 
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that  the  bank  took  upon  itself  the  risk  of  the  punctual  payment  of 
the  bill.  This  assumption  is  shown  to  be  unfounded  by  the  fact  that 
the  government,  on  being  notified  of  the  protest,  immediately 
returned  the  money  to  the  bank  which  it  had  paid  on  account  of  the 
bill.  Now,  if  there  had  been  any  understanding,  express  or  implied, 
such  as  is  presumed,  in  regard  to  the  punctual  payment  of 
[•406]  *the  bill,  would  the  government  have  done  this?  There 
can  be  but  one  answer  to  this  question. 

There  was  no  doubt  in  the  minds  of  the  original  parties  to  this 
bill,  that  it  would  be  paid  on  presentation.  What  was  the  language 
of  this  government  on  receiving  notice  of  the  protest  ?  Was  the 
failure  of  the  French  chambers  to  make  the  appropriation  received 
as  an  apology  for  the  dishonor  of  the  bill  ?  That  government  was 
informed,  in  terms  not  to  be  misunderstood,  that  no  excuse  for  a 
delay  of  payment  could  be  received.  That  the  obligation  of  the 
French  government  was  absolute,  and  in  no  degree  dependent  on 
the  will  of  the  chambers  ;  and  an  immediate  payment  was  required. 
The  bank,  shortly  after  the  receipt  of  this  bill,  indorsed  it  to  Baring, 
Brothers,  and  Co.,  in  London.  This  affords  the  highest  evidence 
that  the  bank  believed  the  bill  would  be  honored. 

It  is  argued  that  the  French  government  did  not  subject  itself  to 
a  bill  of  exchange,  and  consequently  to  the  payment  of  damages  on 
a  default  of  payment.  This  may  be  admitted,  and  yet  it  does  not 
reach  the  question.  The  bill  was  not  presented  until  the  money  was 
due,  and  by  drawing  it,  our  own  government  undertook  that  it 
should  be  paid.  This  is  as  well  settled  as  any  other  principle  in  the 
commercial  law. 

It  seems  to  be  considered  that  the  case  might  have  been  stronger 
against  the  government,  had  it  been  made  by  an  indorsee  of  the  bill. 
This  cannot  be  correct.  Every  indorsee,  from  the  face  of  the  bill, 
had  all  the  notice  which  can  be  charged  against  the  bank. 

But  it  is  contended  that  the  bill  was  drawn  on  a  particular  fund, 
and  therefore  was  not  a  bill  of  exchange. 

It  is  admitted  if  the  payment  of  the  bill  is  made  to  depend  upon 
any  contingency,  it  is  not  a  bill  of  exchange.  In  the  language  of 
Mr.  Chitty :  "  If  the  payment  is  to  depend  on  the  sufficiency  of  a 
particular  fund,  the  bill  or  note  will  be  invalid."  The  case  of  Jenny 
V.  Herle,  2  Lord  Raym.  1361,  was  much  relied  on  in  the  argument. 
"  Herle  sued  Jenny  upon  a  bill  drawn  by  him  upon  Pratt,  and  pay- 
able to  Herle,  as  follows :  *  Sir,  you  are  to  pay  Mr.  Herle  iS  1,945, 
out  of  the  money  in  your  hands  belonging  to  the  proprietors  of  the 
Devonshire  Mines,  being  part  of  the  consideration  money  for  the 
purchase  of  the  manor  of  West  Buckland.'     Herle  had  judgment  in 
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the  common  pleas ;  but  upon  a  writ  of  error,  the  court  of  king's 
bench  held  that  this  was  no  bill  of  exchange,  because  it  was  only 
payable  out  of  a  particular  fund,  supposed  to  be  in  Pratt's  hands, 
and  the  judgment  was  accordingly  reversed." 

The  decision,  in  that  case,  did  not  turn  upon  the  words  on  tho 
face  of  the  bill,  "  being  part  of  the  consideration  money  for  the  pur<> 
chase  of  the  manor  of  West  Buckland ; "  but  on  these :  "  You  are 
to  pay  Mr.  Herle  out  of  the  money  in  your  hands  belonging  to  the 
proprietors  of  the  Devonshire  Mines."  The  former  words  here  cited 
in  effect  are  the  same  as  those  used  in  the  French  bill,  showing 
•  the  consideration  on  which  it  was  drawn ;  but  in  Herle's  [  *  407  ] 
case  these  words  constituted  no  objection  to  the  bill  and 
w^ere  not  referred  to  by  the  court  The  case  turned  exclusively  on  the 
direction  to  "'  pay  out  of  the  money  in  your  hands  belonging  to  the 
proprietors  of  the  Devonshire  Mines."  Had  these  words  been  omit- 
ted, the  biU  would  have  been  good.  So  .that  the  case  of  Herle,  so 
much  relied  on  by  the  plaintiffs'  counsel,  does  not  show  the  invalidity 
of  the  French  bill. 

The  bill  in  Herle's  case,  in  the  language  of  the  court,  was  pay- 
able out  of  money  supposed  to  be  in  Pratt's  hands.  Consequently,  it 
was  payable  out  of  no  other  fund.  And  if  the  fund,  supposed  to  be 
in  Pratt's  hands,  was  not  there,  then  the  bill  was  not  payable.  Com- 
pare  this  with  the  French  bill :  "  Sir,  I  have  the  honor  to  request  you 
to  pay  at  sight  of  this  my  first  of  exchange,  &c.,  to  the  order  of  Samuel 
Jaudon,  cashier  of  the  Bank  of  the  United  States,  the  sum  of  four 
millions  eight  hundred  and  fifty-six  thousand  six  hundred  and  sixty- 
six  francs  sixty-six  centimes,  which  comprises  the  sum  of  3,916,666.66 
£ranc8,  constituting  the  amount  of  the  first  payment  to  be  made  to 
the  United  States,  by  virtue  of  the  convention  concluded  between 
the  United  States  and  France,  the  4th  of  July,  one  thousand  eight 
hundred  and  thirty-one,  (deduction  made  of  the  amount  of  the  first 
payment,  reserved  to  France  by  said  treaty,)  and  the  additional  sum 
of  nine  hundred  forty  thousand  francs,  for  a  year's  interest  at  four 
per  centiupon  the  entire  sums  payable  to  the  United  States,  dating 
from  the  day  of  the  exchange  of  ratification  to  the  second  of  Febru- 
ary, 1833." 

Now  there  is  not  on  the  face  of  this  bill  any  intimation  out  of 
what  fund  the  French  government,  should  pay  it.  It  specifies  on 
what  account  the  bill  was  drawn,  showing  the  amount  was  due ;  but 
this  does  not  affect  the  character  of  the  bill.  The  instalment  '^  was 
referred  to,"  in  the  language  of  Mr.  Chitty,  "  in  order  to  show  the 
consideration,  and  not  to  render  the  payment  contingent." 

In  Burchell,  Administrator,  &c.,  v.  Slocock,  2  Lord  Eaym.  1545^ 
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the  action  was  on  a  promissory  note,  whereby  the  defendant  promised 
to  pay.  to ^^  B  £101  125.  in  three  months  after  the  date  of  the  said 
note,  "  value  received  out  of  premises  in  Rosemary  Lane,  late  in  the 
possession  of  G.  H.  The  court,  'on  demurrer,  held  this  to  be  a  prom- 
issory note  within  the  statute."     And  so  in  Haussoullier  v.  Hartsinck, 

7  Term  R.  733,  the  defendant  promised  to  pay ,  or  bearer,  £25, 

being  a  portion  of  a  yalue  as  under  deposited  in  security  for  the 
payment  thereof.  Upon  a  special  case  being  reserved,  the  court 
said  they  were  clearly  of  opinion,  that  though,  as  between  the  orig- 
inal parties  to  the  transaction,  the  payment  of  the  notes  was  to  be 
carried  to  a  particidar  account,  the  defendants  were  liable  on  these 
notes,  whieh  were  made  payable  at  all  events. 

The  question  is,  whether  the  payment  of  the  bill  is  made 
[  •408  ]  to  •depend  upon  any  contingency.     Now,  it  is  clear  this  is 
not  done  in  the  French  bill.     It  is  made  payable  absolutely, 
without  any  condition  expressed  or  implied. 

The  maker  of  a  note  promised  to  pay  A  B  eight  pounds,  so  much 
being  to  be  due  from  me  to  C  D,  my  landlady,  at  Lady-day  next, 
who  is  indebted  in  that  sum  to  A  B.  Was  held  not  to  be  conditionaL 
Chitty  on  Bills,  139.  Now,  in  this  instrument,  the  consideration  is 
stated,  but  that  did  not  vitiate  the  note.  The  French  bill  states 
nothing  more  than  that  the  amount  drawn  for,  was  due  by  treaty. 
And  yet  this  is  supposed  to  destroy  its  negotiable  character.  A  de- 
cision to  this  effect  would,  in  my  judgment,  introduce  a  new  prin- 
ciple into  the  law  governing  bills  of  exchange. 

Is  the  bank  entitled,  under  the  statute  of  Maryland,  to  the  fifteen 
per  cent,  damages  ? 

The  argument  that  the  State  of  Maryland  did  not  intend  to  sub- 
ject her  sovereignty  to  the  provisions  of  the  statute,  is  entitled  to  but 
little  consideration.  The  interest  involved  does  not  reach  the  sov- 
ereignty of  the  State ;  and  it  is  sufficient  to  say,  there  is  no  exemp- 
tion of  the  interests  of  the  State  in  the  statute ;  and  in  passing  it, 
the  legislature  intended,  as  in  the  enactment  of  every  other  law,  that 
all  legal  effect  should  be  given  to  it. 

The  words  of  the  statute  are,  '^  that  upon  all  bOls  of  exchange 
hereafter  drawn  in  this  State  on  any  person,  corporation,  company, 
or  society  in  any  foreign  country,"  &c.;  and  it  is  intimated  that  these 
words  do  not  embrace  a  foreign  government.  In  answer  to  this,  it 
may  be  said  the  bill  is  drawn  on  M.  Humann,  and  is  literally  within 
the  statute. 

From  the  cases  above  cited,  it  is  clear  that  the  government,  in 
drawing  or  negotiating  a  bill  of  exchange,  subjects  itself  to  all  the 
liabilities  of  an  individual ;  consequently,  it  is  liable  to  the  fifteen  per 
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cent,  damages,  under  the  Maryland  statute,  if  the  bank  is  entitled  to 
them.  These  damages  were  eonsidered  by  this  court  in  the  former 
decision,  as  designed  by  the  statute  to  cover  reexchange.  This  con- 
struction is  opposed,  and  it  is  argued  that  reexchange  is  provided  for 
in  the  statute,  where  it  declares  that  the  holder  of  a  protested  bill 
^  shall  have  a  right  to  receive  and  recover  so  much  current  money  as 
will  purchase  a  good  bill  of  exchange  of  the  same  time  of  payment, 
and  upon  the  same  place,  at  the  current  exchange  of  such  hilL" 
And  the  fifteen  per  cent,  damages,  in  this  view,  are  considered  as  a 
penalty. 

Instead  of  covering  reexchange  by  the  above  provision,  the  legis- 
lature intended  to  give  the  holder  of  the  protested  bill  the  money  he 
paid  for  it,  varying  only  as  the  rate  of  exchange  should  be  at  the 
time.  If  the  rate  of  exchange  of  the  protest  of  the  bill  was  lower 
than  when  it  was  purchased,  the  holder,  under  the  statute,  would 
recover  less  than  he  paid  for  it;  but  if  exchange  had  risen,  he 
-would  recover  more.  Now,  this  exchange  is  limited  to  this 
•  country,  and  therefore  cannot  have  been  intended  as  reex-  [  *  409  ] 
change.  Reexchange  is  a  bill  drawn  at  the  place  of  pay- 
ment of  the  protested  bill,  which  shall  sell  for  the  amount  of  such 
bilL  The  holder  of  the  French  bill,  on  its  protest,  was  entitled,  on 
commercial  principles,  independently  of  the  statute,  to  a  bill  on  this 
country,  which  would  sell  at  Paris  for  the  amount  of  the  protested 
bilL  This  would  be  a  very  different  sum  from  that  which  was  paid 
for  the  bill  in  this  country.  The  reexchange  depends  upon  the  state 
of  trade  between  the  two  countries,  direct  and  circuitous,  the  money 
market,  always  regulated  by  the  demand  and  supply,  and  other  cir- 
cumstances of  a  local  character,  which  show  that  the  price  at  which 
the  bill  was  purchased  in  this  country,  can  never  be  the  price  at 
which  a  bill  on  this  country  would  sell  at  Paris,  or  in  any  foreign 
country.  This  fact  being  known  to  the  legislature  of  Maryland,  they 
could  not  have  intended  by  the  above  provision,  to  cover  reexchange. 
The  statute  gives  to  the  purchaser  of  the  bill  the  amount  be  paid  for 
it,  with  the  small  variation  stated,  and  nothing  more.  The  fifteen 
per  cent,  damages  were  given  in  lieu  of  reexchange,  and  not  as  a 
penalty.     This  is  the  view  taken  by  the  court  in  its  former  decision 

It  is  said  that  the  bank,  not  having  paid  damages  on  the  bill,  is 
not  entitled  to  them.  The  bank,  having  negotiated  the  bill,  was 
responsible  for  its  payment,  with  damages.  And  after  the  protest, 
the  agents  of  the  bank  supervened,  and  paid  the  amount  of  it  to  the 
holder.  The  propriety  of  this  payment  is  not  questioned.  By  this 
act,  the  bank  became  the  holder  of  the  bill,  not  as  indorsee,  but  as 
the  original  payee.  In  effect,  this  owHiership  obliterated  and  annulled 
VOL.  XVI.  38 
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the  indorsements  on  the  bill.  The  bank,  as  the  holder,  could  look  to 
no  one  but  the  government  for  payment.  And  payment  to  the  bank 
in  this  country  was  made,  shortly  after  notice  of  protest  was  received. 

But  the  damages  given  by  the  statute  have  been  withheld.  Had 
the  bank  never  negotiated  the  bill,  and  make  a  demand  of  payment, 
and  protest  for  non-payment,  with  regular  notice,  the  right  to  the 
damages  claimed  could  not  have  been  contested.  And  this  is  the 
precise  condition  of  the  bank.  It  is  the  holder,  having  paid  the 
amount  of  the  bill  at  Paris. 

The  large  amount  of  the  damages  claimed  has  been  adverted  to 
in  the  argument  This  should  have  no  influence  on  the  legal  ques- 
tions that  arise. 

Suppose  the  bank  had  not  taken  up  the  bill  after  protest ;  is  there 
any  doubt  that  the  holders  could  have  recovered  damages  from  their 
indorsers,  and  they  from  the  bank  ?  This  would  have  subjected  the 
bank  to  the  payment  of  the  damages  given  by  the  law  of  the  place 
where  the  bill  was  first  indorsed.  But  this  circuitous  course  was 
prevented  by  the  payment  of  the  bill.  It  thus  appears  that 
[  •  410  ]  the  bank  paid  this  large  sum  of  money  in  Paris,  •unexpect- 
edly, which  in  the  nature  of  things  must  have  subjected  it 
to  great  inconvenience  and  loss.  By  the  payment,  the  credit  of  the 
government,  as  the  drawer  of  the  biQ,  was  sustained,  and  the  even- 
tual liability  of  the  bank  for  principal  and  damages  anticipated. 

Now,  as  between  individuals,  this  would  entitle  the  holder  of  the 
bill  to  the  15  per  cent,  damages.  And  it  is  equally  clear  and  just, 
that  the  bank  should  receive  the  same.  There  has  been  paid  to  it  by 
the  government,  the  principal,  costs  of  protest,  and  the  commission 
charged  by  Hottinguer  and  Co.,  as  the  agents  of  the  bank,  who  took 
up  the  bill,  but  not  one  cent  has  been  paid  to  the  bank  for  the  advance 
of  the  money  at  Paris.  On  the  principles  of  equity,  independently 
of  the  statute,  the  bank  is  entitled  to  the  difference  in  value  of  the 
sum  paid  by  it  in  Paris,  and  the  sum  received  by  it  from  the  govern- 
ment  in  this  country.  This  is  reexchange,  which  the  15  per  cent,  in 
my  opinion,  was  intended  to  cover.  Of  this  opinion  was  the  court 
which  formerly  decided  this  case. 

I  think  the  judgment  of  the  circuit  court  should  be  affirmed. 

Wayne,  J.,  also  dissented  from  the  opinion  of  the  court 

Woodbury,  J.,  having  given  an  official  opinion  as  secretary  of  the 
treasury  against  the  dsdm  of  the  bank  in  this  case,  did  not  sit 


DECEMBER  TERM,   1846.  441 

Fox  t;.  Sute  of  Ohio.    5  H. 

Malinda  Fox  v.  The  State  of  Ohio. 

5  H.  410. 

A  state  law,  punishing  the  ofTence  of  fraadulently  passing  a  counterfeit  dollar,  is  not  mjptg' 

nant  to  the  constitation  or  any  law  of  the  United  States. 

Converscj  for  the  plaintiff 

Stanburyj  (attorney-general,  of  Ohio,)  contrd. 

*  Daniel,  J.,  deliyered  the  opinion  of  the  court.  [  *432  ] 

This  case  comes  before  us  on  a  writ  of  error  to  the 
supreme  court  of  the  State  of  Ohio,  by  whose  judgment  was  affirmed 
the  judgment  of  the  court  of  common  pleas  for  the  county  of  Morgan 
in  that  State,  convicting  the  plaintiff  of  passing,  with  fraudulent 
intent,  a  base  and  counterfeit  coin  in  the  similitude  of  a  good  and 
legal  silver  dollar,  and  sentencing  her,  for  that  offence,  to  imprisonment 
and  labor  in  the  state  penitentiary  for  three  years. 

The  prosecution  against  the.  plaintiff  occurred  in  virtue  of  a  statute 
of  Ohio  of  March  7,  1835,  aud  the  particular  clause  on  which  the 
indictment  was  founded  is  in  the  following  language,  namely :  ^^  That 
if  any  person  shall  counterfeit  any  of  the  coins  of  gold,  silver,  or 
copper,  currently  passing  in  this  State,  or  shall  alter  or  put  off  counter- 
feit coin  or  coins,  knowing  them  to  be  such,"  &c.,  "  every  person,  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  imprisoned  in  the  penitentiary  and  kept  at 
hard  labor  not  more  than  fifteen,  nor  less  than  three  years."  As  has 
been  already  stated,  the  plaintiff  was  convicted  of  the  offence 
described  in  the  statute,  her  sentence  was  affirmed  by  the  supreme 
court  of  the  State,  and,  with  the  view  of  testing  the  validity  of  the 
sentence,  a  writ  of  error  to  the  latter  court  has  been  issued. 

With  the  exceptions  taken  to  the  formality  or  technical  accuracy 
of  the  pleadings  pending  the  prosecution,  this  court  can  have  nothing 
to  do.  I'he  on«}'  question  with  which  it  can  regularly  deal  in  this 
case  is  the  following,  namely :  Whether  that  portion  of  the  statute 
of  Ohio,  under  which  the  prosecution  against  the  plaintiff  has  taken 
place,  and,  consequently,  whether  the  conviction  and  sen- 
tence founded  on  *  the  statute,  are  consistent  with  or  in  [  *  433  ] 
contravention  of  the  constitution  of  the  United  States,  or 
of  any  law  of  the  United  States  enacted  in  pursuance  of  the  consti- 
tation ?  For  the  plaintiff,  it  is  insisted  that  the  statute  of  Ohio  is 
repugnant  to  the  fifth  and  sixth  clauses  of  the  8th  section  of  the  first 
article  of  the  constitution,  which  invest  congress  with  the  power  to 
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coin  money,  regulate  the  value  thereof  and  of  foreign  coin,  and  to 
provide  for  the  punishment  of  counterfeiting  the  current  coin  of  the 
United  States;  contending  that  these  clauses  embrace  not  only  what 
their  language  directly  imports,  and  all  other  offences  which  may  be 
denominated  offences  against  the  coin  itself,  such  as  counterfeiting, 
scaling,  or  clipping  it,  or  debasing  it  in  any  mode,  but  that  they  em- 
brace other  offences,  such  as  frauds,  cheats,  or  impositions  between 
man  and  man  by  intentionally  circulating  or  putting  upon  any  per- 
son a  base  or  simulated  coin.  On  behalf  of  the  State  of  Ohio,  it  is 
insisted  that  this  is  not  the  correct  construction  to  be  placed  upon  the 
clauses  of  the  constitution  in  question,  either  by  a  natural  and  philo- 
logical interpretation  of  their  language,  or  by  any  real  necessity  for 
the  attainment  of  their  objects;  and  that,  if  any  act  of  congress 
should  be  construed  as  asserting  this  meaning  in  the  constitution, 
and  as  claiming  from  it  the  power  contended  for,  it  would  not  be  a 
law  passed  in  pursuance  of  the  constitution,  nor  one  deriving  its 
authority  regularly  from  that  instrument. 

We  think  it  manifest  that  the  language  of  the  constitution,  by  its 
proper  signification,  is  limited  to  the  facts,  or  to  the  faculty  in  con- 
gress of  coining  and  of  stamping  the  standard  of  value  upon  what 
the  government  creates  or  shall  adopt,  and  of  punishing  the  offence 
of  producing  a  false  representation  of  what  may  have  been  so  created 
or  adopted.  The  imposture  of  passing  a  fabe  coin  creates,  produces, 
or  alters  nothing ;  it  leaves  the  legcd  coin  as  it  was,  affects  its  in- 
trinsic value  in  nowise  whatsoever.  The  criminality  of  this  act 
consists  in  the  obtaining,  for  a  false  representative  of  the  true  coin, 
that  for  which  the  true  coin  alone  is  the  equivalent.  There  exists 
an  obvious  difference,  not  only  in  the  description  of  these  offences, 
but  essentially  also  in  their  characters.  The  former  is  an  offence 
directly  against  the  government,  by  which  individuals  may  be  affect- 
ed; the  other  is  a  private  wrong,  by  which  the  government  may  be 
remotely,  if  it  will  in  any  degree,  be  reached.  A  material  distinction 
has  been  recognized  between  the  offences  of  counterfeiting  the  coin 
and  of  passing  base  coin  by  a  government  which  may  be  deemed 
sufficiently  jealous  of  its  authority ;  sufficiently  rigorous,  too,  in  its 
penal  code.  Thus,  in  England,  the  counterfeiting  of  the  coin  is  made 
high  treason,  whether  it  be  uttered  or  not ;  but  those  who  barely 
utter  false  money  are  neither  guilty  of  treason  nor  of  misprision  of 
treason.  1  Hawkins's  Pleas  of  the  Crown,  20.  Again,  1  East's  Crown 
Law,  178,  if  A  counterfeit  the  gold  or  silver  coin,  and  by  agreement, 
before  such  counterfeiting,  B  is  to  receive  and  vent  the 
[  *  434  ]  money,  he  is  an  aider  and  abettor  to  the  *  act  itself  of  coun- 
terfeiting, and  consequently  a  principal  traitor  within  the 
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law.  Bat  if  he  had  merely  vented  the  money  for  his  own  private 
benefit,  knowing  it  to  be  false,  in  fraud  of  any  person,  he  was 
only  liable  to  be  punished  as  for  a  cheat  and  misdemeanor,  &c 
These  citations  from  approved  English  treatises  on  criminal  law  are 
adduced  to  show,  in  addition  to  the  obvious  meaning  of  the  words 
of  the  constitution,  what  has  been  the  adjudged  and  established 
import  of  the  phrase  counterfeiting  the  coin,  and  to  what  descrip- 
tion of  acts  that  phrase  is  restricted. 

It  would  follow  from  these  views,  that  if  within  the  power  con- 
ferred by  the  clauses  of  the  constitution  above  quoted  can  be  drawn 
the  power  to  punish  a  private  cheat  effected  by  means  of  a  base 
dollar,  that  power  certainly  cannot  be  deduced  from  either  the  com- 
mon sense  or  the  adjudicated  meaning  of  the  language  used  in  the 
constitution,  or  from  any  apparent  or  probable  conflict  which  might 
arise  between  the  federal  and  state  authorities,  operating  each  upon 
these  distinct  characters  of  offence.  If  any  such  conflict  can  be 
apprehended,  it  must  be  from  some  remote,  and  obscure,  and  scarcely 
comprehensible  possibility,  which  can  never  constitute  an  objection 
to  a  just  and  necessary  state  power.  The  punishment  of  a  cheat  or 
a  misdemeanor  practised  within  the  State,  and  against  those  whom 
she  is  bound  to  protect,  is  peculiarly  and  appropriately  within  her 
functions  and  duties,  and  it  is  difficult  to  imagine  an  interference 
with  those  duties  and  functions  which  would  be  regular  or  justifiable. 
It  has  been  objected  on  behalf  of  the  plaintiff  in  error,  that  if  the 
States  could  inflict  penalties  for  the  offence  of  passing  base  coin,  and 
the  federal  government  should  denounce  a  penalty  against  the  same 
act,  an  individual  under  these  separate  jurisdictions  might  be  liable 
to  be  twice  punished  for  the  one  and  the  same  crime,  and  that  this 
would  be  in  violation  of  the  fifth  article  of  the  amendments  to  the 
constitution,  declaring  that  no  person  shall  be  subject  for  the  same 
ofFence  to  be  twice  put  in  jeopardy  of  life  or  limb.  Conceding  for 
the  present  that  congress  should  undertake,  and  could  rightfully 
undertake,  to  punish  a  cheat  perpetrated  between  citizens  of  a  State 
because  an  instrument  in  efiecting  that  cheat  was  a  counterfeited 
coin  of  the  United  States,  the  force  of  the  objection  sought  to  be 
deduced  from  the  position  assumed  is  not  perceived ;  for  the  posi- 
tion is  itself  without  real  foundation.  The  prohibition  alluded  to 
as  contained  in  the  amendments  to  the  constitution,  as  well  as  others 
with  which  it  is  associated  in  those  articles,  were  not  designed  as 
limits  upon  the  state  governments,  in  reference  to  their  own  citizens. 
They  are  exclusively  restrictions  upon  federal  power,  intended  to 
prevent  interference  with  the  rights  of  the  States,  and  of  their  citi- 
zens.    Such  has  been  the  interpretation  given  to  those  amendments 
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by  this  court,  in  ihe  case  of  Barron  v.  The  Mayor  and  City  Council 
of  Baltimore,  7  Pet  243;  and  such,  indeed,  is  the  only 
[  *435  ]  rational  and  *  intelligible  interpretation  which  those  amend- 
ments can  bear,  since  it  is  neither  probable  nor  credible  that 
the  States  should  have  anxiously  insisted  to  ingraft  upon  the  federal 
constitution  restrictions  upon  their  own  authority,  restrictions  which 
some  of  the  States  regarded  as  the  sine  qua  non  of  its  adoption  by 
them.  It  is  almost  certain,  that,  in  the  benignant  spirit  in  which  the 
institutions  both  of  the  State  and  federal  systems  are  administered, 
an  offender,  who  should  have  suffered  the  penalties  denounced  by  the 
one,  would  not  be  subjected  a  second  time  to  punishment  by  the 
other,  for  acts  essentially  the  same,  unless  indeed  this  might  occur  in 
instances  of  peculiar  enormity,  or  where  the  public  safety  demanded 
extraordinary  rigor.  But  were  a  contrary  course  of  policy  and  action 
either  probable  or  usual,  this  would  by  no  means  justify  the  conclu- 
sion, that  offences  failing  within  the  competency  of  different  authori- 
ties to  restrain  or  punish  them  would  not  properly  be  subjected  to  the 
consequences  which  those  authorities  might  ordain  and  affix  to  their 
perpetration.  The  particular  offence  described  in  the  statute  of  Ohio, 
and  charged  in  the  indictment  against  the  plaintiff  in  error,  is  deemed 
by  this  court  to  be  clearly  within  the  rightful  power  and  jurisdiction 
of  the  State.  So  far,  then,  neither  the  statute  in  question,  nor  the 
conviction  and  sentence  founded  upon  it,  can  be  held  as  violating 
either  the  constitution  or  any  law  of  the  United  States  made  in 
pursuance  thereof.  The  judgment  of  the  supreme  court  of  the  State 
of  Ohio,  affirming  that  of  the  court  of  common  pleas,  is  therefore  in 
aU  things,  affirmed. 

IVFLean,  J.  I  dissent  from  the  opinion  of  the  court,  and,  as  this 
is  a  constitutional  question,  I  will  state  the  reasons  of  my  dissent. 

The  defendant  in  the  state  court  was  indicted  and  convicted  of 
passing  "  a  certain  piece  of  fcdse,  base,  counterfeit  coin,  foiged  and 
counterfeited  to  the  likeness  and  similitude  of  the  good  and  legal 
silver  coin,  currently  passing  in  the  State  of  Ohio,  called  a  dollar." 
This  is  made  an  offence  by  the  law  of  Ohio,  and  punished  by  impris- 
onment in  the  penitentiary,  and  being  kept  at  hard  labor,  not  more 
than  fifteen,  nor  less  than  three  years.  The  defendant  was  sentenced 
to  imprisonment  at  hard  labor  for  three  years. 

The  act  of  congress  of  the  3d  of  March,  1835,'  punishes  the  same 
offence,  '^  by  a  fine  not  exceeding  $5,000,  and  by  imprisonment  and 
confinement  to  hard  labor  not  exceeding  ten  years.^ 

The  eighth  article  of  the  constitution  gives  power  to  congress  ^  to 

*  4  Stats,  at  Lai^ge,  119. 
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ooin  money,  regulate  the  value  thereof,  and  of  foreign  coin.''  Also, 
^  to  provide  for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States." 

Jurisdiction  is  taken  in  this  case,  on  the  ground  that  the  law,  under 
which  the  defendant  in  the  state  court  was  sentenced,  is  re- 
pugnant *to  the  constitution  of  the  United  States,  and  the  [  *  43(5 
above-cited  act  of  congress. 

Objection  is  made  to  the  sufficiency  of  the  description  of  the  coun- 
terfeit coin  alleged  to  have  been  passed.  But  I  think  the  indictment, 
although  not  technical  in  this  averment,  is  maintainable.  The  false 
coin  is  alleged  to  be  of  the  similitude  <<  of  the  good  and  legal  silver 
coin,  currently  passing  in  the  State  of  Ohio,  called  a  dollar."  The 
w<»xls  '4egal,"  ^'  currently  passing,"  and  ^^  dollar,"  are  significant,  and 
must  be  held  to  be  the  coin  made  legal  and  current  by  act  of  con- 
gress, and  that  the  denomination  of  a  dollar,  so  connected,  is  a  coin 
]eg8l  and  current. 

The  power  to  "  coin  money,  regulate  the  value  thereof  and  of 
foreign  coin,"  vested  by  the  constitution  in  the  federal  government^ 
is  an  exclusive  power.  It  is  expressly  inhibited  to  the  States.  And 
the  power  to  punish  for  counterfeiting  the  coin  is  also  expressly 
vested  in  congress.  This  power  is  not  inhibited  to  the  States  in 
tenns,  but  this  may  be  inferred  from  the  nature  of  the  power.  Two 
governments  acting  independently  of  each  other  cannot  exercise  the 
same  power  for  the  same  object  It  would  be  a  contradiction  in 
terms  to  say,  for  instance,  that  the  federal  government  may  coin 
money  and  regulate  its  value,  and  that  the  same  thing  may  be  done 
by  the  state  governments.  Two  governments  might  act  on  these 
subjects,  if  uniformity  in  the  coin  and  its  value  were  not  indis- 
pensable. There  can  be  no  independent  action  without  a  freedom 
of  the  will,  and  in  this  view  how  can  two  governments  do  the  same 
thing,  not  a  similar  thing  ?  The  coin  must  be  the  same  and  the 
value  the  same ;  the  regulation  must  be  the  result  of  the  same  dis- 
cretion, and  not  of  distinct  and  independent  judgments.  This  i)Ower, 
therefore,  cannot  be  exercised  by  two  governments. 

The  act  of  congress  of  the  3d  of  March,  1825,  "  more  effectually  to 
provide  for  the  punishment  of  certain  crimes  against  the  United 
States,"  &&,  provides,  by  the  twenty-sixth  section,  that  ^  nothing  in 
that  act  shall  be  construed  to  deprive  the  courts  of  the  individual 
States  of  jurisdiction,  under  the  laws  of  the  several  States,  over 
offences  made  punishable  by  that  act" 

Offences  are  made  punishable  in  that  act,  committed  on  the  high 
seas,  in  navy-yards,  and  other  places  where  the  United  States  have 
exclusive  jurisdiction,  and  also  for  counterfeiting  the   coin  of  the 
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United  States.     Now  it  must  be  admitted  that  congress  cannot  cede 
any  portion  of  that  jmisdiction  which  the  constitation  has  vested  in 
the  federal  government     And  it  is  equally  obvious,  that  a  State  can- 
not punish  oilTences  committed  on  the  high  seas,  or  in  any  place 
beyond  its  limits.     The  above  section,  therefore,  cannot  extend  to 
offences  without  the  State,  nor  to  state  statutes  subsequently  enacted* 
It  is  a  settled  rule  of  construction,  that  the  statutes  of  a  State,  subse* 
quently  enacted,  must  be  expressly  adopted  by  congress. 
•  437  ]  The  statute  under  which  the  defendant  below  was  *  indicted, 
was  passed  the  7th  of  March,  1835,  so  that  no  force  could 
be  given  to  it  by  the  act  of  congress  of  1825. 

That  congress  have  power  to  provide  for  the  punishment  of  this 
offence,  seems  to  admit  of  no  doubt.  Coin  is  the  creation  of  the 
federal  government ;  and  the  power  to  punish  the  counterfeiting  of 
this  coin  is  expressly  given  in  the  constitution.  And  these  powers 
must  be  incomplete,  and  in  a  great  degree  inoperative,  unless  con- 
gress can  also  exercise  the  power  to  punish  the  passing  of  counter- 
feit coin.  Such  a  power  has  been  exercised  by  the  federal  govern- 
ment for  many  years,  and  its  constitutionality  has  never  been  ques- 
tioned* 

Counterfeiting  the  notes  of  the  Bank  of  the  United  States,  was 
made  an  offence  by  congress,*  and  punishments  were  inflicted  under 
that  law.  This  power  was  never  doubted  by  any  one  who  believed 
that  congress  had  power  to  establish  a  national  bank.  It  seemed  to 
be  the  necessary  result  of  the  power  to  establish  the  bank  ;  for  the 
principal  power  was  in  a  great  degree  a  nullity,  unless  congress  had 
power  to  protect  that  which  they  had  created.  I  speak  not  of  the 
power  to  establish  the  bank,  but  of  the  power  which  necessarily 
resulted  from  the  exercise  of  that  power.  And  if  this  power  to  pro- 
tect the  notes  of  the  bank  was  necessary,  the  power  to  protect  the 
coin  is  still  clearer,  ^s  there  can  be  no  question  as  to  the  constitatioii- 
ality  of  the  act  of  congress  to  establish  the  coin  and  punish  the  act 
of  counterfeiting  it.  In  relation  to  the  bank,  the  principal  power  is 
doubted  by  many,  but  in  relation  to  the  coinage,  there  can  be  no 
doubt  The  protection  of  the  coin  was  at  least  as  necessary  as  the 
protection  of  the  notes  of  the  bank.  But  it  cannot  be  necessary 
further  to  iUustrate  the  power  of  congress  to  punish  the  passing  of 
counterfeit  coin.  It  is  a  power  which  seems  never  to  have  been 
doubted. 

Under  the  power  "  to  establish  post-offices  and  post  roads,"  con- 
gress have  provided  for  punishing  violations  of  the  mail,^  regulated 
the  duties  of  the  agents  of  the  post-office  depcurtment,  required,  under 

1  3  Stats,  at  Lai^e,  276.  ^  4  Ibid.  102. 
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heavy  penalties,  ferry-keepers  to  pass  over  the  mail  without .  delay, 
&€•  These,  and  numerous  other  regulations,  are  necessary  to  carry 
out  the  principal  power.  And  so  in  relation  to  the  coins.  Is  it  rea- 
sonable to  suppose  that  congress,  having  power  to  coin  money,  and 
to  punish  for  counterfeiting  the  coin,  should  have  no  pover  to  punish 
for  passing  counterfeit  coin  ?  Is  this  coin  created  by  the  federal  gov- 
ernment, and  thrown  upon  the  community,  without  power  to  prevent 
a  fraudulent  use  of  it  ?  The  powers  of  the  general  government  were 
not  delegated  in  this  manner.  Where  a  principal  power  is  clearly 
delegated,  it  includes  all  powers  necessary  to  give  effect  to  the  prin- 
cipal power.  This  is  not  controverted,  it  is  believed,  by  any  one.  It 
would  seem,  therefore,  that  the  power  to  punish  for  passing  counter- 
feit coin,  is  clearly  in  the  federal  government, 

•  Can  this  same  power  be  exercised  by  a  State  ?  I  think  [  •438  ] 
it  cannot  Formerly,  congress  provided  that  the  state  courts 
should  have  jurisdiction  of  certain  offences  under  their  laws,  and  in 
several  States  indictments  were  prosecuted,  and  to  a  limited  extent 
the  laws  of  the  Union  were  enforced  by  the  States.  But  some 
States  very  properly  refused  to  exercise  the  jurisdiction  in  such  cases ; 
and  it  was  too  clear  for  argument  that  congress  could  not  impose 
Buch  duties  on  state  courts.  And  this  doctrine  is  now  universally 
established.  Consequently,  no  state  court  will  undertake  to  enforce 
the  criminal  law  of  the  Union,  except  as  regards  the  arrest  of  per- 
sons charged  under  such  law.  It  is  therefore  clear  that  the  same 
power  cannot  b6  exercised  by  a  state  court  as  is  exercised  by 
the  courts  of  the  United  States,  in  giving  effect  to  their  criminal 
iav^. 

In  some  cases  the  acts  of  congress  adopt  the  laws  of  the  States 
on  particulsur  subjects ;  but  even  these,  so  far  as  the  United  States 
are  concerned,  become  their  laws  by  adoption,  as  fully  as  if  they 
had  been  originated  by  them,  and  cannot  be  considered  in  any  differ- 
ent light  than  as  if  they  had  been  so  passed. 

If  a  State  punish  acts  which  are  made  penal  by  an  act  of  con- 
gress, the  power  cannot  be  derived  from  the  act  of  congress,  but  from 
the  laws  of  the  State.  And  in  this  light  must  the  act  of  Ohio  be 
considered,  under  which  the  defendant  below  was  punished. 

The  act  of  Ohio  does  not  prescribe  the  same  punishment  for  pass- 
ing counterfeit  coin,  as  the  act  of  congress.  This  state  law  must 
stand  upon  the  power  of  the  State  to  punish  an  act  over  which  the 
law  of  congress  extends  and  punishes.  The  passage  of  counterfeit 
coin  is  said  to  be  a  fraud  which  the  State  may  punish. 

With  the  same  propriety,  it  is  supposed  that  a  State  may  punish 
for  larceny  a  person  who  steals  money  from  the  mail  or  a  post-office* 
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And  yet  a  jurisdiction  over  this  offence,  it  is  believed,  has  not  been 
exercised  by  a  State. 

The  postmaster  or  the  carrier,  as  the  case  may  be,  has  a  temporary 
possession  of  letters,  but  the  money  abstracted  from  a  letter  in  the 
mail  or  in  the  post-office,  may  be  laid  in  the  owner,  who,  in  contem« 
plation  of  law,  retains  the  right  of  property  until  the  money  shall  be 
received  by  the  person  to  whom  it  is  forwarded. 

Many,  if  not  all,  of  the  States  punish  for  counterfeiting  the  coin 
of  the  United  States,  while  the  same  offence  is  punished  by  act  of 
congress.  And,  as  before  stated,  the  constitution  vests  this  power 
expressly  in  congress.  Now,  in  these  two  cases,  namely,  counterfeii>> 
ing  the  coin,  and  passing  counterfeit  coin,  the  same  act  is  punished 
by  the  federal  and  state  governments.  Each  government  has  defined 
the  crime,  and  affixed  the  punishment,  without  reference  to  the  action 
of  any  other  jurisdiction.  And  the  question  arises  whether,  in  such 
cases,  where  the  federed  government  has  an  undoubted  jurisdiction, 
a  state  government  can  punish  the  same  act.  The  point  is 
[  •439  ]  not,  •  whether  a  State  may  not  punish  an  offence  under  an 
act  of  congress,  but  whether  the  State  may  inflict,  by  virtue 
of  its  own  sovereignty,  punishment  for  the  same  act,  as  an  offence 
against  the  State,  which  the  federal  government  may  constitutionally 
punish. 

If  this  be  so,  it  is  a  great  defect  in  our  system ;  for  the  punish* 
ment  under  the  state  law  would  be  no  bar  to  a  prosecution  under 
the  law  of  congress.  And,  to  punish  the  same  act  by  the  two  gov- 
ernments, would  violate  not  only  the  common  principles  of  humanity, 
but  would  be  repugnant  to  the  nature  of  both  governments.  If 
there  were  a  concurrent  power  in  both  governments  to  punish  the 
same  act,  a  conviction  under  the  laws  of  either  could  be  pleaded  in 
bar  to  a  prosecution  by  the  other.  But,  it  is  not  pretended  that  the 
conviction  of  Malinda  Fox,  under  the  state  law,  is  a  bar  to  a  prose- 
cution under  the  law  of  congress.  Each  government,  in  prescribing 
the  punishment,  was  governed  by  the  nature  of  the  offence,  and 
must  be  supposed  to  have  acted  in  reference  to  its  own  sovereignty. 

There  is  no  principle  better  established  by  the  common  law,  none 
more  fully  recognized  in  the  federal  and  state  constitutions,  than  that 
an  individual  shall  not  be  put  in  jeopardy  twice  for  the  same  offence. 
This,  it  is  true,  applies  to  the  respective  governments ;  but  its  spirit 
applies  with  equal  force  against  a  double  punishment,  for  the  same 
act,  by  a  State  and  the  federal  government 

Mr.  Hamilton,  in  the  32d  number  of  The  Federalist,  says  there  ia 
an  exclusive  delegation  of  power  by  the  States  to  the  federal  govern- 
ment  in  three  cases:     1.  Where    in    express  terms  an  exclusive 
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authority  is  granted ;  2.  Where  the  power  granted  is  inhibited  to  the 
States ;  and  3.  Where  the  exercise  of  an  authority  granted  to  the 
Union  by  a  State,  would  be  ^^  contradictory  and  repugnant" 

The  power  in  congress  to  punish  for  counterfeiting  the  coin,  and 
also  for  passing  it,  is  exercised  under  the  third  head.  That  a  State 
should  punish  for  doing  that  which  an  act  of  congress  punishes,  is 
contradictory  and  repugnant.  This  is  clearly  the  case,  whether  we 
regard  the  nature  of  the  power,  or  the  infliction  of  the  punishment 
As  weU  might  a  State  punish  for  treason  against  the  United  States, 
as  for  the  offence  of  passing  counterfeit  coin.  No  government  could 
exist  without  the  power  to  punish  rebellion  against  its  sovereignty. 
Nor  can  a  government  protect  the  coin  which  it  creates,  unless  it  has 
power  to  punish  for  counterfeiting  or  passing  it  If  it  has  not  power 
to  protect  the  constitutional  currency  which  it  establishes,  it  is  tha 
only  exception  in  the  exercise  of  federal  powers. 

There  can  be  no  greater  mistake  than  to  suppose  that  the  federal 
government,  in  carrying  out  any  of  its  supreme  functions,  is  made 
dependent  on  the  state  goviernments.  The  federal  is  a  limited  gov- 
ernment, exercising  enumerated  powers;  but  the  powers 
given  are  *  supreme  and  independent.  If  this  were  not  the  [  *  440  ] 
case,  it  could  not  be  called  a  general  government  Nothing 
can  be  more  repugnant  or  contradictory  than  two  punishments  lor 
the  same  act.  It  would  be  a  mockery  of  justice,  and  a  reproach  to 
civilization.  It  would  bring  our  system  of  government  into  merited 
contempt  The  6th  article  of  the  constitution  preserves  the  govern- 
ment from  so  great  a  reproach.  It  declares,  that  '<  this  constitulioni 
and  the  laws  of  the  United  States  made  in  pursuance  thereof,  &c., 
shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every  State 
shall  be  bound  thereby,  any- thing  in  the  constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding."  That  the  act  of  congress 
which  punishes  the  passing  of  counterfeit  coin,  is  constitutional, 
would  seem  to  admit  of  no  doubt.  And  if  that  act  be  constitutional, 
it  is  the  supreme  law  of  the  land ;  and  any  state  law  which  is  repug- 
nant to  it,  is  void.  As  there  cannot,  in  the  nature  of  things,  be  two 
punishments  for  the  same  act,  it  follows  that  the  power  to  punish 
being  in  the  general  government,  it  does  not  exist  in  the  States. 
Such  a  power  in  a  State,  is  repugnant  in  its  existence  and  in  its  ex- 
ercise to  the  federal  power.     They  cannot  both  stand. 

I  stand  alone  in  this  view ;  but  I  have  the  satisfaction  to  know, 
that  the  lamented  Justice  Story,  when  this  case  was  discussed  by 
the  judges  the  last  term  that  he  attended  the  supreme  court,  and,  if 
I  mistake  not,  one  of  the  last  cases  which  was  discussed  by  him  in 
consultation,  coincided  with  the  views  here  presented.    But,  at  that 
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time,  on  account  of  the  diversity  of  opinion  among  the  judges 
present,  and  the  absence  of  others,  a  majority  of  them  being  re- 
quired,  by  a  rule  of  the  court,  in  constitutional  questions,  to  make  a 
decision,  a  reargument  of  the  cause  was  ordered.  I  think  the  judg- 
ment of  the  state  court  should  be  reversed* 

7  H.  288;  9  H.  eeO;  14  H.  18;  18  H.  71;  20  H.  84;  7  WaL  821. 


Nathaniel  S.  Waring  and  Peter  Dalman,  Owners  of  the  Steam- 
boat De  Soto,  her  Tackle,  Appafel,  and  Furniture,  Appellants,  v 
Thomas  Clarke,  late  Master  of  the  Steamboat  Luda,  and  Agent 
of  P.  T.  Marionoux  and  T.  J.  Abel,  Owners  of  said  Steamboat 
Luda,  her  Tackle,  Apparel,  Furniture,  and  Machinery,  Appellees. 

5H.  441. 

A  caso  of  collision  on  the  Riyer  Mississippi,  within  the  ebb  and  flow  of  the  tide,  is  within 
.    the  admiralty  and  maritime  jurisdiction  of  the  courts  of  the  United  States,  though  also 

infra  corpus  comitatus. 
The  act  of  July  7,  1838,  (5  Stats,  at  Large,  304,)  providing  for  the  better  security  of  the 
lives  of  passengers,  is  obligatory  upon  the  owners  and  masters  of  steamers  navigating  the 
waters  of  the  Biver  Mississippi  ninety-five  miles  above  New  Orleans. 

The  case  is  stated  in  the  opinion  of  the  court.  It  is  deemed  un- 
necessary to  detail  the  evidence. 

jReverdy  Johnson^  for  the  appellants. 

Orittendefij  contra. 

[  *  451  ]       *  Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  libel  in  rem^  to  recover  damages  for  injuries 
arising  from  a  collision,  alleged  to  have  happened  within  the  ebb  and 
flow  of  the  tide  in  the  Mississippi  Biver,  about  ninety-five  miles 
above  New  Orleans. 

The  decree  of  the  circuit  court  is  resisted  upon  the  merits,  and 
also  upon  the  ground  that  the  case  is  not  within  the  admiralty  and 
maritime  jurisdiction  of  the  courts  of  the  United  States. 

We  will  first  consider  the  point  of  jurisdiction. 

The  learned  counsel  for  the  appellants,  Mr.  Reverdy  Johnson,  con- 
tended that,  even  if  the  evidence  proved  that  the  collision  took  place 
within  the  ebb  and  flow  of  the  tide,  the  court  had  not  jurisdiction, 
because  the  locality  is  infra  corpus  comitatus. 

Two  grounds  were  taken  to  maintain  that  position. 

1.  That  the  grant  in  the  constitution  of  '^  all  cases  of  admiralty 

and  maritime  jurisdiction  "  was  limited  to  what  were  cases 

\  •  462  ]  of  *  admiralty  and  maritime  jurisdiction  in  England,  when 

our  revolutionary  war  began,  or  when  the  constitution  was 
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adopted,  and  that  a  collision  between  ships  within  the  ebb  and  flow 
of  the  tide,  infra  corpus  comitatus^  was  not  one  of  them. 

2.  That  the  distinguishing  limitation  of  admiralty  jurisdiction,  and 
decisive  test  against  it,  in  England  and  in  the  United  States,  except 
in  the  cases  allowed  in  England,  was  the  competency  of  a  court  of 
common  law  to  give  a  remedy  in  a  given  case  in  a  trial  by  jury. 
And,  as  auxiliary  to  this  ground,  it  was  urged  that  the  clause  in  the 
9th  section  of  the  judiciary  act  of  1789,  1  Statutes  at  Large,  77, 
^  saving  to  suitors  in  all  cases  the  right  of  a  common  law  remedy, 
where  the  common  law  is  competent  to  give  it,"  took  away  such 
cases  from  the  admiralty  jurisdiction  of  the  courts  of  the  United 
States. 

The  same  positions  have  been  taken  again  by  Mr.  Ames  and  Mr. 
Whipple^  in  the  case  of  the  New  Jersey  Steam  Navigation  Company 
t;.  The  Merchants'  Bank  of  Boston.  6  H.  344.  Every  thing  in  sup- 
port of  them,  which  could  be  drawn  from  the  history  of  admiralty 
jurisdiction  in  England,  or  from  what  had  been  its  practice  in  the 
United  States,  and  from  adjudged  cases  in  both  countries,  was  urged 
by  those  gentlemen.  All  must  admit,  who  heard  them,  that  nothing 
was  omitted  which  could  be  brought  to  bear  upon  the  subject.  We 
come,  then,  to  the  decision  of  these  points,  with  every  advantage 
which  learned  research,  and  ingenious  and  comprehensive  deduction 
from  it,  can  give  us. 

It  is  the  first  time  that  the  point  has  been  distinctly  presented  to 
this  court,  whether  a  case  of  collision  in  our  rivers,  where  the  tide 
ebbs  and  flows,  is  within  the  admiralty  jurisdiction  of  the  courts  of 
the  United  States,  if  the  locality  be,  in  the  sense  in  which  it  is  used 
by  the  common  law  judges  in  England,  infra  corpus  comitatus.  It  is 
this  point  that  we  are  now  about  to  decide ;  and  it  is  our  wish  that 
nothing  which  may  be  said  in  the  course  of  our  remarks,  shall  be  ex- 
tended to  embrace  any  other  case  of  contested  admiralty  jurisdiction. 

We  do  not  think  that  either  of  the  grounds  taken  can  be  main- 
tained. But,  before  giving  our  reasons  for  this  conclusion,  it  will  be 
well  for  us  to  state  the  cases  in  which  the  instance  court  in  England 
exercised  jurisdiction  when  our  constitution  was  adopted. 

In  cases  to  enforce  judgments  of  foreign  admiralty  courts,  when 
the  person  or  his  goods  are  within  the  jurisdiction.  Mariners'  wages, 
except  when  the  contract  was  under  seal,  or^made  out  of  the  custom- 
ary way  of  such  contracts.  Bottomry,  in  certain  cases  only,  and 
under  many  restrictions.  Salvage,  when  the  property  shipyrecked 
"was  not  cast  ashore.  Cases  between  the  several  owners  of  ships, 
when  they  disputed  among  themselves  about  the  policy  or  advantage 
of  sending  her  upon  a  particular  voyage.  In  cases  of  goods,  and  the 
VOL.  XVI.  39 
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proceeds  of  goods  piratically  taken,  which  will  be  arrested 
[  •453  ]  by  a  •warrant  from  the  court,  as  belonging  to  the  crown 

and  as  droits  of  the  admiralty.     And  in  cases  of  collision 
and  injuries  to  property  or  persons  on  the  high  seas. 

It  may  as  well  be  said  by  us,  at  once,  that,  in  cases  of  thb  last 
class,  it  has  frequently  been  adjudicated  in  the  English  common  law 
courts,  since  the  restraining  statutes  of  Richard  IL  and  Henry  IV. 
were  passed,  that  high  seas  mean  that  portion  of  the  sea  which 
washes  the  open  coast ;  and  that  any  branch  of  the  sea  within  the 
faucet  terrcBy  where  a  man  may  reasonably  diseem  from  shore  to 
shore,  is,  or  at  least  may  be,  within  the  body  of  a  county.  In  fact, 
the  general  rule  in  England  has  been,  since  the  time  of  Lord  Coke, 
upon  the  interpretation  given  by  the  courts  of  common  law  to  the 
statutes  13  and  15  Richard  II.  and  2  Henry  IV.,  to  prohibit  the 
admiralty  from  exercising  jurisdiction  in  civil  cases,  or  causes  of 
action  arising  infra  corpus  comitatus.  So  sternly  has  the  admiralty 
been  excluded  from  what  we  believe  to  have  been  its  ancient  juris- 
diction in  England,  that  a  prohibition  within  a  few  years  has  been 
issued  in  a  case  of  collision  happening  between  the  Isle  of  Wight 
and  the  Hampshire  coast ;  and  a  case  of  collision  in  the  River  Hum- 
ber,  twenty  miles  from  the  main  sea,  but  within  the  flux  and  reflux 
of  the  tide,  has  been  held  not  to  be  within  the  admiralty  jurisdiction. 
The  Public  Opinion,  2  Hagg.  398. 

It  has  not,  however,  been  the  undisputed  rule,  nor  allowed  to  be 
the  correct  interpretation  of  the  statutes  of  Richard.  It  has  always 
been  contended  by  the  advocates  of  the  admiralty,  that  ports,  creeks, 
and  rivers  are  within  its  jurisdiction,  and  not  within  those  statutes ; 
meaning  that  the  ancient  jurisdiction  in  such  localities  was  not  ex- 
cluded by  the  words  of  the  statutes.  Browne,  however,  in  his  Civil 
and  Admiralty  Law,  vol.  2,  p.  92,  thinks  they  were  within  the  words 
of  the  statutes ;  not  meaning,  though,  to  affirm  the  declaration  of 
Lord  Coke,  that  those  statutes  were  affirmative  of  the  common  law. 
We  think  they  were  not  However  much  every  true  English  and 
American  lawyer  may  feel  himself  indebted  to  the  learning  of  that 
great  lawyer,  and  will  ever  be  cautious  of  disparaging  it,  it  is  difficult 
for  any  one  to  read  and  reflect  upon  the  part  which  he  took  in  the 
controversy  upon  admiralty  jurisdiction  in  England,  without  assent- 
ing to  Mr.  Justice  BuU^r's  remarks,  in  Smart  v.  Wolf,  3  Durn.  & 
East,  348 :  "  With  respect  to  what  is  said  relative  to  the  admiralty 
jurisdiftion  in  4th  Inst  135,  I  think  that  part  of  Lord  Coke's  work 
has  always  been  received  with  great  caution,  and  frequentiy  contra- 
dicted. He  seems  to  have  entertained  not  only  a  jealousy  of,  but  an 
enmity  against  that  jurisdiction.     The  passage  in  4th  Inst  135,  dis- 
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allowing  the  right  to  take  stipulations,  is  expressly  denied  in  2  Lord 
Baym.  1826.  And  I  may  conclude  with  the  words  of  Lord  Holt  in 
that  case,  that  in  this  case  <  the  admiralty  had  jurisdiction,  and  there 
is  neither  statute  nor  common  law  to  restrain  them.' " 

*  Having  thus  admitted,  to  the  fullest  extent,  the  locality  [  *  454  ] 
in  England,  within  which  the  courts  of  common  law  per- 
mitted the  admiralty  to  exercise  jurisdiction  in  cases  of  collision,  we 
return  to  the  ground  taken,  that  the  same  limitation  is  to  be  imposed, 
in  like  cases,  upon  the  admiralty  courts  of  the  United  States. 

We  have  ahready  said,  it  cannot  be  maintained.  It  is  opposed  by 
general,  and  also  by  constitutional  considerations,  to  which  we  have 
not  heard  an  answer. 

In  the  first  place,  those  who  framed  the  constitution,  and  the  law- 
yers in  America  in  that  day,  were  familiar  with  a  different  and  more 
extensive  jurisdiction  in  most  of  the  States  when  they  were  colonies, 
than  was  allowed  in  England,  from  the  interpretation  which  was 
given  by  the  common  law  courts  to  the  restraining  statutes  of  Rich* 
ard  II.  and  Henry  IV.  The  commissions  to  the  vice-admirals  in  the 
colonies  in  North  America,  insular  and  continental,  contained  a 
much  larger  jurisdiction  than  existed  in  England  when  they  were 
granted.  That  to  the  governor  of  New  Hampshire,  investing  him 
with  the  power  of  an  admiralty  judge,  declares  the  jurisdiction  to 
extend  ^throughout  all  and  every  the  sea-shores,  public  streams, 
ports,  fresh-water  rivers,  creeks  and  arms,  as  well  of  the  sea  as  of  the 
rivers  and  coasts  whatsoever,  of  our  said  provinces." 

In  a  work  by  Anthony  Stokes,  his  majesty's  chief  justice  in 
Georgia,  entitled,  "A  View  of  the  Constitution  of  the  British  Colo- 
nies in  North  America  and  the  West  Indies,"  will  be  found,  at  page 
166,  the  form  of  the  commission  of  vice-admiral  for  the  provinces  in 
North  America.  He  says,  in  page  150,  the  dates  in  the  commission 
ore  arbitrary,  and  the  name  of  any  particular  province  is  omitted. 
Its  language  is :  "And  we  do  hereby  remit  and  grant  unto  you,  the 
aforesaid  A  B,  our  power  and  authority  in  and  throughout  our 
province  of aforementioned,  &c.  &c.,  and  maritime  ports  what- 
soever, of  the  same  and  thereto  adjacent,  and  also  throughout  all  and 
every  of  the  sea-shores,  public  streams,  ports,  fresh-water  rivers, 
creeks,  and  arms,  as  well  of  the  sea  as  of  the  rivers  and  coasts  what- 
soever, of  our  said  province  of  F."  The  extracts  from  both  commis- 
sions are  the  same.  We  have  the  authority  of  Chief  Justice  Stokes, 
that  all  given  in  the  colonies  were  alike.  The  jurisdiction  given  in 
those  commissions,  is  as  large  as  was  exercised  in  the  ancient  prac* 
lice  in  admiralty  in  England.  It  should  be  observed,  too,  that  they 
were  given  long  before  any  difficulties  occurred  between  the  mother 
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country  and  ourselves;  and  that  they  contained  no  power  complained 
of  by  us  afterwards,  when  it  was  said  an  attempt  was  made  to  ex- 
tend admiralty  powers  '^  beyond  these  ancient  limits."  The  king's 
authority  to  grant  those  commissions  in  the  colonies,  has  never  been, 
and  cannot  be  denied.  In  all  the  appeals  taken  from  the  colonial 
courts  to  the  high  court  of  admiralty  in  England,  no  such  thing  was 
ever  intimated. 

Was  it  not  known,  also,  that,  whilst  the  States  were 
[  *  455  ]  colonies,  vice  *  admiralty  courts  had  been  in  all  of  them,  -— 
in  some,  as  has  just  been  said,  by  commissions  from  the 
crown,  with  additional  powers  conferred  upon  them  by  acts  of  par- 
liament ;  in  others,  by  rights  reserved  in  their  charters,  and  in  other 
colonies  by  their  own  legislation? — that,  whether  from  either  source, 
they  exercised  a  jurisdiction  over  all  maritime  contracts,  and  over 
torts  and  injuries,  as  well  in  ports  as  upon  the  high  seas  ? — that  acts 
of  parliament  recognized  their  jurisdiction  as  original  maritime  juris- 
diction, in  all  seizures  for  contravention  of  the  revenue  laws  ? 

Was  not  a  larger  jurisdiction  in  admiralty  exercised  in  Massachu- 
setts, throughout  her  whole  colonial  existence,  than  was  permitted 
to  the  admiralty  in  England  by  the  prohibitions  of  her  common  law 
courts?  Were  her  members  in  the  convention  which  formed  our 
constitution  ignorant  of  it? 

Were  the  members  from  Pennsylvania  and  South  Carolina  for- 
getful, that  the  extent  of  the  admiralty  jurisdiction  in  the  colonies 
had  been  the  subject  of  judicial  inquiry  in  England,  growing  out  of 
proceedings  in  the  admiralty  courts  of  both  of  those  States  in  revenue 
cases  ? — that  it  had  been  decided  in  1764,  in  the  case  of  The  Vrow 
Dorothea,  2  Rob.  246, — which  was  an  appeal  from  the  vice-admiralty 
judge  in  South  Carolina  to  the  high  court  of  admiralty,  and  thenoe 
to  the  delegates, — that  the  jurisdiction  in  admiralty  in  the  colonies 
for  a  breach  of  the  revenue  laws,  was  in  its  nature  maritime,  and 
was  not  a  jurisdiction  specially  conferred  by  the  statute  of  William 
IIL  c.  22,  §  6;  a  judgment  which  subsequeijtly  received  the  assent 
of  all  the  common  law  judges,  in  a  reference  to  them  from  the  privy 
council  ?  2  Rob.  246 ;  8  Wheat.  397,  note.  This,  too,  after  an 
eminent  lawyer,  Mr.  West,  assigned  as  counsel  to  the  commissioners 
of  trade  and  plantations,  had,  in  1720,  expressed  the  opinion  that  the 
statutes  of  13  and  15  Richard  II.  c.  3,  and  2  Henry  IV.  c  11,  and 
27  Elizabeth,  c  11,  were  not  introductive  of  new  laws,  but  only 
declarative  of  the  common  law,  and  were  therefore  of  force  in  the 
plantations ;  and  that  none  of  the  acts  of  trade  and  navigation  gave 
the  admiralty  judges  in  the  West  Indies  increase  of  jurisdiction 
beyond  that  exercised  by  the  high  court  of  admiralty  at  home. 
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Shall  it  be  presumed,  also,  that  the  members  of  the  convention 
were  altogether  disregardful  of  what  had  been  the  early  legislation 
of  several  of  the  States,  when  they  were  colonies,  upon  admiralty 
jurisdiction  and  the  rules  for  proceeding  in  such  courts? — of  the 
larger  jurisdiction  given  by  Virginia  by  her  act  of  1660,  than  was  at 
that  time  allowed  to  the  admiralty  in  England? — that  it  was  passed 
in  the  year  that  the  ordinance  of  the  republican  government  in  Eng- 
land expired  by  the  restoration  ?  That  ordinance  revived  much  of 
the  ancient  jurisdiction  in  admiralty.  It  was  judicially  acted  upon 
in  England  for  twelve  years.  When  it  expired  there,  the  enlightened 
influences  connected  with  trade  and  foreign  commerce, 
"  and  •  the  uncertainty  of  jurisdiction  in  the  trial  of  mari;  [  *  456  J 
time  causes,"  which  ted  to  its  enactment,  no  doubt  had  their 
weight  in  inducing  Virginia,  then  our  leading  colony  in  commerce, 
to  adopt  by  legislation  many  of  its  provisions.  That  ordinance,  and 
the  act  of  Virginia  have,  in  our  view,  important  bearings  upon  the 
point  under  consideration.  They  were  well  known  to  those  who 
represented  Virginia  in  the  convention.  In  its  proceedings,  they  had 
an  active  and  intellectual  agency,  which  makes  it  very  unlikely  that 
they  were  unmindful  of  the  admiralty  jurisdiction  in  Virginia.  In 
New  York,  also,  there  was  a  court  of  admiralty,  the  proceedings  of 
which  were  according  to  the  course  of  the  civil  law.  Maryland,  too, 
had  her  admiralty,  differing  in  jurisdiction  from  that  of  England. 

Further,  the  proceedings  of  our  continental  congress  in  1774,  afford 
reasons  for  us  to  conclude  that  no  such  limitation  was  meant.  The 
admiralty  jurisdiction,  ancient  and  circumscribed  as  it  afterwards 
was  in  England,  and  as  it  was  exercised  in  the  colonies,  was  neces- 
sarily the  subject  of  examination,  when  the  congress  was  preparing 
the  declaration  and  resolves  of  the  14th  October,  1774 ;  in  which  it  is 
said,  '^  that  the  several  acts  of  4  Qeo.  III.  c.  15,  34 ;  5  Geo.  III. 
c  26 ;  6  Geo.  IIL  c.  52 ;  7  Geo.  III.  c.  41 ;  and  8  Geo.  Ill  c.  22, 
which  impose  duties  for  the  purpose  of  raising  a  revenue  in  America, 
extend  the  power  of  the  admiralty  courts  beyond  their  ancient  limits." 
Journal  of  Congress,  1774,  21.  Again,  when  it  was  said.  Journal, 
33,)  after  reciting  other  grievances  under  the  statute  of  1767  :  "  And 
amidst  the  just  fears  and  jealousies  thereby  occasioned,  a  statute  was 
made  in  the  next  year  (1768)  to  establish  courts  of  admiralty  on  a 
new  model,  expressly  for  the  end  of  more  effectually  recovering  of 
the  penalties  and  forfeitures  inflicted  by  acts  of  parliament,  framed 
for  the  purpose  of  raising  revenue  in  America.'*  And  again,  in  the 
address  to  the  king  (Journal,  47,)  it  is  said :  ^'  By  several  acts  of 
parliament,  made  in  the  4th,  5th,  6th,  7th,  and  8th  years  of  your 
majesty's  reign,  duties  are  imposed  upon  us  for  the  purpose  of  rais- 
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ing  a  revenue,  and  the  powers  of  the  admiralty  and  vice-admiralty 
courts  are  extended  beyond  their  ancient  limits ;  whereby  our  prop- 
erty is  taken  from  us  without  our  consent,"  &c.  Why  this  repeated 
allusion  to  the  ancient  limits  of  admiralty  jurisdiction,  by  men  fiilly 
acquainted  with  every  part  of  English  jurisprudence,  if  they  had  not 
believed  it  had  existed  in  England  at  one  time  much  beyond  what 
was  at  that  time  its  exercise  in  her  admuralty  courts  ? 

With  these  proceedings  of  the  continental  congress,  every  member 
of  the  convention  which  framed  the  constitution  was  familiar.  They 
knew,  also,  what  had  been  the  extent  and  the  manner  of  the  <$xercise 
of  admiralty  jurisdiction  in  the  States,  after  the  war  began,  until 
the  articles  of  confederation  had  been  ratified, — what  it  had  been 
thence  to  the  adoption  of  the  constitution.     Advised,  as  they  were 

by  personal  experience,  of  the  difficulties  which  attended  the 
[  *  457  ]  *  separate  exercise  by  the  States  of  admiralty  powers,  before 

the  confederation  was  formed,  and  afterwards  from  the  le- 
stricted  grant  of  judicial  power  in  its  articles,  can  it  be  supposed,  in 
framing  the  constitution,  when  they  were  endeavoring  to  apply  a 
remedy  for  those  evils  by  getting  the  States  to  yield  admiralty  juris- 
diction altogether  to  the  United  States,  it  was  intended  to  circum- 
scribe the  larger  jurisdiction  existing  in  them  to  the  limited  cases, 
and  those  only  then  allowed  in  England  to  be  cases  of  admiralty  and 
maritime  jurisdiction? — that  the  latter  was  exclusively  intended, 
without  any  reference  to  the  former,  with  which  they  were  most 
familiar  ?  Can  it  be  reasonable  to  infer  that  such  were  the  inten- 
tions of  the  framers  of  the  constitution  ?  Is  it  not  more  reasonable 
to  say, — nay,  may  we  not  say  it  is  certain, — that,  in  their  discus- 
sions and  thoughts  upon  the  grant  of  admiralty  jurisdiction,  they 
mingled  with  what  they  knew  were  cases  of  admiralty  jurisdiction 
in  England,  what  it  actually  was  and  had  been  in  the  States  they 
were  representing,  with  an  enlarged  comprehension  of  the  controversy 
which  had  been  carried  on  in  England  for  more  than  two  hundred 
years,  between  the  judges  of  the  common  law  courts  and  the  admi- 
ralty, upon  the  subject  of  its  jurisdiction  ?  Besides,  nothing  can  be 
found  in  the  debates  of  the  convention,  nor  in  its  proceedings,  nor 
in  the  debates  of  the  conventions  in  the  States  upon  the  constitution, 
to  sanction  such  an  idea.  It  is  remarkable,  too,  that  the  words,  ^  all 
cases  of  admiralty  and  maritime  jurisdiction,''  as  they  now  are  in  the 
,  constitution,  were  in  the  first  plan  of  government  submitted  to  the 
convention,  and  that  in  all  subsequent  proceedings  and  reports  they 
were  never  changed.  There  v^as  but  one  opinion  concerning  the 
grant,  and  that  was,  the  necessity  to  give  a  power  to  the  United 
States  to  relievo  them  from  the  difficulties  which  had  arisen  from 
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the  exeicise  of  admiralty  jurisdiction  by  the  States  separately.  That 
would  not  have  been  accomplished,  if  it  had  been  intended  to  limit  the 
power  to  the  few  cases  of  which  the  English  courts  took  cognizance. 
But,  besides  what  we  have  already  said,  there  is,  in  our  opinion, 
an  unanswerable  constitutional  objection  to  the  limitation  of  "  all 
cases  of  admiralty  and  maritime  jurisdiction,"  as  it  is  expressed  in 
the  constitution,  to  the  oases  of  admiralty  and  maritime  jurisdiction 
in  England  when  our  constitution  was  adopted.  To  do  so  would 
make  the  latter  a  part  and  parcel  of  the  constitution, — as  much  so 
as  if  those  cases  were  written  upon  its  face.  It  would  take  away 
from  the  courts  of  the  United  States  the  interpretation  of  what  were 
cases  of  admiralty  and  maritime  jurisdiction.  It  would  be  a  denial 
to  congress  of  all  legislation  upon  the  subject.  It  would  make,  for 
all  time  to  come,  without  an  amendment  of  the  constitution,  that 
unalterable  by  any  legislation  of  ours,  which  can  at  any  time  be 
changed  by  the  parliament  of  England, — a  limitation  which  never 
could  have  been  meant,  and  cannot  be  inferred  from  the  words,  which 
extend  the  jurisdiction  of  the  courts  of  the  United  States 
^  to  all  *  cases  of  admiralty  and  maritime  jurisdiction."  [  *458  ] 
One  extension  of  the  jurisdiction  of  the  courts  of  the  United 
States  exists  beyond  the  limitation  proposed,  just  as  it  existed  in  the 
colonies  before  they  became  independent  States,  which  never  has 
been  a  case  of  admiralty  jurisdiction  in  England.  We  mean  seizures 
under  the  laws  of  impost,  navigation,  or  trade  of  the  United  States, 
where  the  seizures  are  made  on  waters  navigable  from  the  sea  by 
▼essels  of  ten  or  more  tons  burden,  within  the  respective  districts  of 
the  courts,  as  well  as  upon  the  high  seas.  And  this,  we  have  shown 
in  a  previous  part  of  this  opinion,  was  decided  in  England  as  early 
as  1754,  with  the  subsequent  assent  of  the  common  law  judges, 
not  to  be  a  jurisdiction  confeired  upon  the  courts  of  admiralty  in 
the  colonies  by  statutes,  but  was  a  case  in  the  colonies  of  admi- 
ralty jurisdiction*  2  Rob.  246.  And  so  it  is  treated  in  the  9th 
section  of  the  judiciary  act  of  1789.  We  cannot  help  thinking  that 
section — a  declaration  by  congress  contemporary  with  the  adoption 
of  the  constitution— very  decisive  against  the  limitation  contended 
for  by  counsel  in  this  case.  Again,  this  court  decided,  as  early  as 
1805, 2  Cranch,  406,  in  the  case  of  The  Sally,  that  the  forfeiture  of 
a  vessel,  under  the  act  of  congress  against  the  slave-trade,  was  a  case 
of  admiralty  and  maritime  jurisdiction,  and  not  of  common  law. 
And  so  it  had  done  before,  in  the  case  of  The  La  Vengeance.  3  DaU. 
297.  Again,  congress,  by  an  act  passed  the  19th  of  June,  1813,  3 
Stats,  at. Large,  2,  declared  that  a  vessel  employed  in  a  fishing  voy- 
age should  be  answerable  for  the. fishermen's  share  of  the  fish  caught, 
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upon  a  contract  made  on  land,  in  the  same  form,  and  to  the  same 
ejBfect  as  any  other  vessel  is  by  law  liable  to  be  proceeded  against  for 
the  wages  of  seamen  or  mariners  in  the  merchant  service.  We  shall 
cite  no  more,  though  we  might  do  so,  of  legislative  and  judicial  inter- 
pretations, to  show  that  the  admiralty  jurisdiction  of  the  courts  of 
the  United  States  is  not  confined  to  the  cases  of  admiralty  jurisdic- 
tion in  England  when  the  constitution  was  adopted. 

No  such  interpretation  has  been  permitted  in  respect  to  any  other 
power  in  the  constitution.  In  what  aspect  would  it  not  be  pre- 
sented, if  applied  to  the  clause  immediately  preceding  the  grant  of 
admiralty  jurisdiction,  <'to  all  cases  affecting  ambassadors,  other 
ministers  and  consuls  ? "  Is  that  grant,  too,  to  be  interpreted  by 
the  jurisdiction  which  the  English  common  law  courts  exercise  in 
cases  affecting  those  functionaries,  or  to  be  regulated  by  what  Lord 
Coke  says,  in  4  Inst.  152,  to  be  their  liabilities  to  punishment  for 
offences?  Try  the  interpretation  proposed  by  its  application  to 
the  grant  to  congress  '^  to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States.''  Would  it  not  result 
in  this,  that  all  the  power  which  congress  had  under  that  grant  was 
the  bankrupt  system  of  England  as  it  existed  there  when  the  con- 
stitution was  adopted  ?    Such  a  limitation  upon  that  clause  we  deny. 

We  think  we  may  very  safely  say,  such  interpretations  of 
[  *  459  ]  *  any  grant  in  the  constitution,  or  limitations  upon  those 

grants,  according  to  any  English  legislation  or  judicial  rule, 
cannot  be  permitted.  At  most,  they  furnish  only  analogies  to  aid 
us  in  our  constitutional  expositions.  We  therefore  conclude,  that 
the  grant  of  admiralty  power  to  the  courts  of  the  United  States  was 
not  intended  to  be  limited  or  to  be  interpreted  by  what  were  cases  of 
admiralty  jurisdiction  in  England  when  the  constitution  was  adopted. 
We  will  now  consider  the  proposition,  that  the  test  against  admi- 
ralty jurisdiction  in  England  and  the  United  States  is  the  competency 
of  a  court  of  common  law  to  give  a  remedy  in  a  given  case  in  a  trial 
by  jury ;  or  that  in  all  cases,  except  in  seamen's  wages,  where  the 
courts  of  common  law  have  a  concurrent  jurisdiction  with  the  admi- 
ralty, and  can  try  the  cause  and  give  redress,  that  edone  takes  away  the 
admiralty  jurisdiction.  It  has  the  authority  of  Lprd  Coke  to  sustain  it. 
But  it  was  the  effort  and  the  design  of  Lord  Coke  to  make  locality  the  ' 
boundary  in  cases  of  contract,  as  well  as  in  tort,  that  is,  to  limit  the  juris- 
diction in  admiralty  to  contracts  made  on  the  sea,  and  to  be  executed  on 
the  sea ;  and  to  exclude  its  jurisdiction  in  all  cases  of  marine  contracts 
made  on  the  land,  though  they  related  exclusively  to  marine  services, 
principally  to  be  executed  on  the  sea.  To  that  extent  the  admiralty 
courts  were  prohibited  by  the  common  law  judges,  from  exeiciaiiig 
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juriBdiction,  until  the  unreasonableness  and  inconvenience  of  the 
restriction  forced  them  to  relax  it  in  the  case  of  seamen's  wages. 
Then  it  was  that  the  common  law  courts  began  to  reflect  upon  what 
jurisdiction  in  admiralty  rested,  and  upon  the  principles  upon  which 
it  would  attach.  With  the  acknowledgment  of  sJl  of  them  ever 
since,  it  was  affirmed  that  the  subject-matter,  and  not  locality,  deter- 
mined the  jurisdiction  in  cases  of  contract.  Passing  over  intermediate 
decisions  showing  the  manner  and  the  reasons  given  for  the  relaxa- 
tion in  the  one  case,  and  the  revival  of  the  other,  for  which  the 
admiralty  always  contended,  we  will  cite  the  case  of  Menetone  v. 
Gibbons,  3  Dum.  &  East,  269,  270.  Lord  Kenyon  and  Sir  Francis 
BuUer  say,  in  that  case,  the  question  whether  the  admiralty  has  or 
has  not  jurisdiction,  depends  upon  the  subject-matter.  We  wish  it 
to  be  remarked,  however,  that  the  manner  of  proceeding  is  another 
affair,  with  which  we  do  not  meddle  now. 

It  was  only  upon  the  principle  that  the  subject-matter  in  cases  of 
contract  determined  the  jurisdiction,  that  this  court  decided  the  cases 
of  The  Atirora,  1  Wheat  96 ;  The  General  Smith,  4  Wheat  438, 
and  The  St  Jago  de  Cuba,  9  Wheat  409. 

If,  then,  in  both  classes  of  civil  cases  of  which  the  instance  court 
has  jurisdiction,  subject-matter  in  the  one  class,  and  locality  in  the 
other,  ascertains  it,  neither  a  jury  trial  nor  the  concurrent  jurisdiction 
of  the  common  law  courts  can  be  a  test  for  jurisdiction  in  either  class. 
Crimes,  as  well  those  of  which  the  admiralty  has  jurisdiction  as 
those  of  which  it  has  not,  except  in  cases  of  impeachment, 
the  •constitution  declares  shall  be  tried  by  a  jury.  But  [  *  460  ] 
there  is  no  provision,  as  the  constitution  originally  was, 
from  which  it  can  be  inferred  that  civil  causes  in  admiralty  were  to 
be  tried  by  a  jury,  contrary  to  what  the  framers  of  the  constitution 
knew  was  the  mode  of  trial  of  issues  of  fact  in  the  admiralty.  We 
confess,  then,  we  cannot  see  how  they  are  to  be  embraced  in  the 
seventh  amendment  of  the  constitution,  providing  that  in  suits  at 
common  law  the  trial  by  jury  should  be  preserved.  Cases  under 
^20  are  not  so  provided  for.  Does  not  the  specification  of  amount 
show  the  class  of  suits  meant  in  the  amendment,  if  any  thing  could 
show  it  more  conclusively  than  the  term  "  suits  at  common  law  ?  ^ 

Suits  at  common  law  are  a  distinct  class,  so  recognized  in  the 
constitution,  whether  they  be  such  as  are  concurrent  with  suits  of 
which  there  is  jurisdiction  in  admiralty,  or  not.  Can  concurrent 
jurisdiction  imply  exclusion  of  jurisdiction  from  tribunals,  in  cases  ad- 
mitted to  have  been  cases  in  admiralty,  without  trial  by  jury  ?  Again, 
suits  at  common  law  indicate  a  class,  to  distinguish  them  from  suits 
in  equity  and  admiralty ;  cases  in  admiralty,  another  class  distinguish- 
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able  from  both,  as  well  as  to  the  system  of  laws  determining  them  as 
the  manner  of  trial,  except  that  in  equity  issues  of  fact  may  be  sent 
to  the  common  law  courts  for  a  trial  by  jury.  Suppose,  then,  the 
seventh  amendment  of  the  constitution  had  not  been  made,  suits  at 
the  common  law  and  in  admiralty  would  have  been  tried  in  the  ac^ 
customed  way  of  each.  But  an  amendment  is  made,  inhibiting  jany 
law  from  being  passed  which  shall  take  away  the  right  of  trial  by 
jury  in  suits  at  common  law.  Now  by  what  rule  of  interpretation 
or  by  what  course  of  reasoning  can  such  a  provision  be  converted 
into  an  inhibition  upon  the  mode  of  trial  of  suits  which  are  not  ex- 
clusively suits  at  common  law,  recognized,  too,  as  such  by  the  con- 
stitution, for  the  trial  of  which  congress  can  establish  courts  which 
are  not  courts  of  common  law,  but  courts  of  admiralty,  without  or 
with  a  jury,  in  its  discretion,  to  try  all  issues  of  fact?  Tried  in  either 
way,  though,  they  are  still  cases  in  admiralty,  and  this  power  in  con- 
gress, under  the  grant  of  admiralty  jurisdiction,  to  try  issues  of  fact 
in  it  by  jury,  being  as  well  known  when  the  seventh  amendment  was 
made  as  it  is  now,  is  conclusive  that  it  was  done  with  reference  to 
suits  at  common  law  alone.  There  is  no  escape  from  tUs  result, 
unless  it  is  to  be  implied  that  the  amendments  were  proposed  by 
persons  careless  or  ignorant  of  the  difference  in  the  mode  of  trial  of 
suits  at  common  law  and  in  admiralty.  But  they  were  not  so,  for 
we  find  some  of  them  in  congress,  a  few  months  after,  preparing  and 
concurring  in  the  enactment  of  a  law,  that  the  ^'  trials  of  issues  in  fact 
in  the  district  courts,  in  aU  causes  except  civil  causes  of  admiralty 
and  maritime  jurisdiction,  shall  be  by  jury." 

In  respect  to  the  clause  in  the  9th  section  of  the  judiciary  act,  — 
^saving  and  reserving, to  suitors  in  all  cases  a  common  law  remedy 
where  the  common  law  is  competent  to  give  it,"  —  we 
[  *461  ]  *  remark,  its  meaning  is,  that  in  cases  of  concurrent  jurisdic- 
tion in  admiralty  and  common  law,  the  jurisdiction  in  the 
latter  is  not  taken  away.  The  saving  is  for  the  benefit  of  suitors, 
plaintiff,  and  defendant,  when  the  plaintiff  in  a  case  of  concurrent 
jurisdiction  chooses  to  sue  in  the  common  law  courts,  so  giving  to 
himself  and  the  defendant  all  the  advantages  which  such  tribunals 
can  give  to  suitors  in  them.  It  certainly  could  not  have  been  intended 
more  for  the  benefit  of  the  defendant  than  for  the  plaintiff,  which 
would  be  the  case  if  he  could  at  his  will  force  the  plaintiff  into  a 
common  law  court,  and  in  that  way  release  himself  and  his  property 
from  all  the  responsibilities  which  a  court  of  admiralty  can  impose 
upon  both,  as  a  security  and  indemnity  for  injuries  of  which  a  libel- 
Jant  may  complain,  —  securities  which  a  court  of  common  law  cannot 
give. 
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Having  disposed  of  the  objections  to  the  jurisdiction  of  the  courts 
of  admiralty  of  the  United  States,  growing  out  of  the  supposed  limi-* 
tation  of  them  to  the  cases  allowed  in  England  and  from  the  test  of 
jury  trial,  we  proceed  to  consider  that  objection  to  jurisdiction  in  this 
case,  because  the  collision  took  place  infra  corpus  comitcUus.  We 
have  admitted  the  validity  of  this  objection  in  England,  but,  on  the 
other  hand,  it  cannot  be  denied  that  the  restriction  there  to  cases  of 
collision  happening  super  aUum  mare^  or  without  the  fauces  ttrnt^ 
was  imposed  by  the  statutes  of  Richard,  contrary  to  what  had  been 
in  England  the  ancient  exercise  of  admiralty  jurisdiction  in  ports  and 
havens  within  the  ebb  and  flow  of  the  tide.  We  have  seen  no  case, 
ancient  or  modern,  from  which  it  can  correctly  be  inferred,  that  such 
exercise  of  jurisdiction  was  prohibited  by  mere  force  of  the  common 
law.  The  most  that  can  be  said  in  favor  of  the  statutes  of  Richard 
being  affirmative  of  the  common  law,  are  the  assertions  of  Lord  Coke 
and  the  prohibitions  of  the  common  law  courts,  subsequent  to  those 
statutes,  and  founded  upon  them,  restricting  the  jurisdiction  of  the 
courts  of  admiralty  to  cases  of  collisions  happening  upon  the  high 
seas ;  contrary  to  what  we  have  already  said  was  its  ancient  jurisdic- 
tion in  ports  and  havens  in  cases  of  torts  and  collision,  and  certainly 
in  opposition  to  what  was  then,  and  still  continues  to  be,  the  admi- 
ralty jurisdiction,  in  cases  of  collision,  of  every  other  country  in 
Europe. 

Bat  giving  to  such  prohibitions  of  the  courts  of  common  law  the 
utmost  authority  claimed  for  them,  —  that  is,  that  they  are  affirmances 
of  the  common  law  as  interpretations  of  the  statutes  of  Richard,  — 
does  it  follow  that  they  are  to  be  taken  as  a  rule  in  the  admiralty 
courts  of  the  United  States  in  cases  of  collision  ?  Must  it  not  first 
be  shown  that  the  statutes  of  Richard  were  in  force  as  such  in 
America,  and  that  the  colonies  considered  and  adopted  that  portion 
of  the  common  law  as  applicable  to  their  situation  ?  Now^,  the  stat^ 
utes  of  Richard  were  never  in  force  in  any  of  the  colonies,  except  as 
they  were  adopted  by  the  legislation  of  some  of  them;  and  tbfe 
common  law  only  in  its  general  principles,  as  they  were 
'applicable,  with  such  portions  of  it  as  were  adopted  by  [  •462  ] 
common  consent  in  any  one  of  the  colonies,  or  by  statute. 
This  being  so,  the  rule  in  England  for  collision  cases  being  neither 
obligatory  here  by  the  statutes  of  Richard  nor  by  the  common  law, 
we  feel  ourselves  permitted  to  look  beyond  them,  to  ascertain  what 
the  locality  is  which  gives  jurisdiction  to  the  courts  of  the  United 
States  in  cases  of  collision  or  tort,  or  what  makes  the  subject-matter 
of  any  service  or  undertaking  a  marine  contract.  Are  we  bound  to 
say,  because  it  has  been  so  said  by  the  common  law  courts  in  Eng« 
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land,  in  reference  to  the  point  under  discussion,  that  sea  always  means 
high  sea,  or  the  main  sea?  —  that  the  waters  flowing  £rom  it  into 
havens,  ports,  and  rivers  are  not  "  parcel  of  the  sea  ?  "  —  that  the  fact 
of  the  political  division  of  a  country  into  counties  makes  it  otherwise, 
and  takes  away  the  jurisdiction  in  admiralty,  in  respect  to  all  the 
marine  means  of  commerce  and  the  injuries  which  may  be  done  to 
vessels  in  their  passage  from  the  sea  to  their  ports  of  destination,  and 
in  their  outward-bound  voyages  until  they  are  upon  the  high  sea  ? 
Is  there  not  a  surer  foundation  for  a  correct  ascertainment  of  the 
locality  of  marine  jurisdiction  in  the  general  admiralty  law,  than  the 
designation  of  it  by  the  common  law  courts  in  England  ?  Especially 
when  the  latter  has  in  no  instance  been  applied  by  England  as  a 
limitation  upon  the  general  admiralty  law  in  any  of  her  colonies ; 
and  when  in  all  of  them,  imtil  the  act  of  2  William  IV.  c.  51,  was 
passed,  the  commissions  gave  to  her  vice-admirals  jurisdiction  through- 
out all  and  every  of  the  sea-shores,  public  streams,  ports,  fresh-water 
rivers,  creeks,  and  arms,  as  well  of  the  sea  as  of  the  rivers  and  coasts 
whatsoever."  Besides,  the  use  of  the  word  sea  to  fix  admiralty  juris- 
diction, and  what  part  of  it  might  be  within  the  body  of  a  county, 
have  not  been  settled  points  among  the  common  law  judges  in  Eng- 
land. Lord  Hale  differed  from  Lord  Coke.  The  former,  in  defining 
what  the  sea  is,  says :  <<  That  it  is  either  that  which  lies  within  the 
body  of  the  county  or  without;  that  arm  or  branch  of  the  sea 
which  lies  within  the  fcmces  terras  is,  or  at  least  may  be,  within 
the  body  of  a  county ;  that  part  which  lies  not  within  the  body  of  a 
county  is  called  the  main  sea."  It  is  difficult  to  reconcile  the  dif- 
ferences of  opinion  and  of  definition  given  by  the  common  law  courts 
in  Lord  Coke's  day,  and  for  fifty  years  afterwards,  as  to  the  meaning 
and  legal  application  of  the  word  sea,  so  as  to  make  a  practical  rule 
to  govern  the  decisions  of  cases,  or  to  determine  what  were  cases  of 
admiralty  jurisdiction.  But  there  is  no  difficulty  in  making  such  a 
rule,  if  the  construction  of  it,  by  the  admiralty  courts,  is  adopted.  In 
that  construction,  it  meant  not  only  high  sea,  but  arms  of  the  sea, 
waters  flowing  from  it  into  ports  and  havens,  and  as  high  upon  rivers 
as  the  tide  ebbs  and  flows.  We  think  in  the  controversy  between 
the  courts  of  admiralty  and  common  law,  upon  the  subject  of  juris- 
diction, that  the  former  have  the  best  of  the  argument ;  that 
[  *463  ]  they  *  maintain  the  jurisdiction  for  which  they  contend  with 
more  learning,  more  directness  of  purpose,  ^nd  without  any 
of  that  verbal  subtilty  which  is  found  in  the  arguments  of  their  ad- 
versaries. The  condusions  of  the  admiralty,  too,  are  more  congenial 
with  our  geographical  condition.  We  may  very  reasonably  infer 
they  were  thought  so  on  that  account  by  the  framers  of  the  constitu- 
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tion  when  the  judicial  grant  was  expressed  by  them  in  the  wordSf 
*^  all  cases  of  admiralty  and  maritime  jurisdiction."  In  those  words 
it  is  given  by  congress  to  the  courts,  leaving  to  them  the  interpreta- 
tion of  what  were  such  cases;  as  well  the  subject-matter  which 
makes  them  so,  as  the  locality  which  gives  admiralty  jurisdiction  in 
cases  of  tort  and  collision.  The  grant,  too,  has  been  interpreted  by 
this  court  in  some  cases  of  the  first  class,  which  leaves  no  doubt  upon 
our  minds  as  to  the  locality  which  gives  jurisdiction  in  the  other. 
We  do  not  consider  it  an  open  question,  but  res  adjitdicata  by  this 
court  In  Peyroux  et  aL  v.  Howard  and  Varion,  7  Pet.  342,  the  objec- 
tion to  the  jurisdiction  was  overruled,  upon  the  ground  that  the  sub- 
ject-matter of  the  service  rendered  was  maritime,  and  performed 
within  the  ebb  and  flow  of  the  tide,  at  New  Orleans.  The  court  say, 
although  the  current  in  the  Mississippi  at  New  Orleans  may  be  so 
strong  as  not  to  be  turned  backward  by  the  tide,  yet  if  the  effect  of 
the  tide  upon  the  current  is  so  great  as  to  occasion  a  regular  rise  and 
fall  of  the  water,  it  may  properly  be  said  to  be  within  the  ebb  and 
flow  of  the  tide.  The  material  consideration  is,  whether  the  service 
is  essentially  a  maritime  service,  and  to  be  performed  on  the  sea  or 
on  tide  water.  In  the  case  of  The  Steamboat  Orleans  v.  Phcebus, 
11  Pet  175,  the  jurisdiction  of  the  court  was  denied,  on  the  ground 
that  the  boat  was  not  employed  or  intended  to  be  employed  in  navi- 
gation and  trade  on  the  sea,  or  on  tide  waters.  In  Steamboat  Jef- 
ferson, Johnson  claimant,  10  Wheat  428,  this  court  says :  '^  In  respect 
to  contracts  for  the  hire  of  seamen,  the  admiralty  never  pretended  to 
claim,  nor  could  it  rightfully  exercise,  any  jurisdiction,  except  in  cases 
where  the  service  was  substantially  performed,  or  to  be  performed,  on 
the  sea  or  upon  waters  within  the  ebb  and  flow  of  the  tide.  This  is  the 
prescribed  limit,  which  it  was  not  at  liberty  to  transcend.  We  say, 
the  service  was  to  be  substantially  performed  on  the  sea,  or  on  tide 
water,  because  there  is  no  doubt  that  the  jurisdiction  exists,  although 
the  commencement  or  termination  of  the  voyage  may  happen  to  be 
at  some  place  beyond  the  reach  of  the  tide.  The  material  considera- 
tion is,  whether  the  service  is  essentially  a  maritime  service.  In  the 
present  case  the  voyage,  not  only  in  its  commencement  and  termina- 
tion, but  in  all  its  intermediate  progress,  was  several  hundred  miles 
above  the  ebb  and  flow  of  the  tide ;  and  in  no  just  sense  can  the 
wages  be  considered  as  earned  in  a  maritime  employment''  In 
United  States  v.  Coombs,  12  Pet  72,  where  the  question 
certified  to  the  court  directly  involved  what  was  •the  admi-  [  •4§4  J 
ralty  jurisdiction,  under  the  grant  of  "  all  cases  of  admiralty 
and  maritime  jurisdiction,"  the  language  of  this  court  is :  "  The 
question  which  arises  is.  What  is  the  true  nature  and  extent  of  the 
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admiralty  jurisdiction  ?  Does  it,  in  cases  where  it  is  dependent  upon 
locality,  reach  beyond  high-water  mark  ?  Our  opinion  is,  that  in 
cases  purely  dependent  upon  the  locality  of  the  act  done,  it  is  limited 
to  the  sea,  and  to  tide  waters,  as  far  as  the  tide  flows ;  and  that  it 
does  not  reach  beyond  high-water  mark.  It  is  the  doctrine  which 
has  been  repeatedly  asserted  by  this  court ;  and  we  see  no  reason  to 
depart  from  it."  Now,  though  none  of  the  foregoing  cases  are  cases 
of  collision  upon  tide  waters,  but  of  contracts,  services  rendered  es- 
sentially maritime,  and  in  a  case  of  wreck,  —  tlie  point  ruled  in  all  of 
them,  as  to  the  jurisdiction  of  the  court  in  tide  water  as  far  as  the 
tide  flows,  was  directly  presented  for  decision  in  each  of  them.  The 
locality  of  jurisdiction,  then,  having  been  ascertained,  it  must  com- 
prehend cases  of  collision  happening  in  it.  Our  conclusion  is,  that 
the  admiralty  jurisdiction  of  the  courts  of  the  United  States  extends 
to  tide  waters,  as  far  aa  the  tide  flows,  though  that  may  be  infra  cor- 
pus  comitatus ;  that  the  case  before  us  did  happen  where  the  tide 
ebbed  and  flowed  infra  corpus  comitatus^  and  that  the  court  has  juris- 
diction to  decree  upon  the  claim  of  the  libellant  for  damages. 
/  Before  leaving  this  point,  however,  we  desire  to  say  that  the  9th 
section  of  the  judiciary  act  countenances  all  the  conclusions  which 
have  been  announced  in  this  opinion.  We  look  upon  it  as  legislative 
action  contemporary  with  the  first  being  of  the  constitution,  expressive 
of  the  opinion  of  some  of  its  framers,  that  the  grant  of  admiralty  juris- 
diction was  to  be  interpreted  by  the  courts  in  accordance  with  the 
acknowledged  principles  of  general  admiralty  law.  In  that  section 
the  distinction  is  made  between  high  seas  and  waters  which  are  navi- 
gable from  the  sea  by  vessels  of  ten  or  more  tons  burden.  Admiralty 
jurisdiction  is  given  upon  both,  and  though  the  latter  is  confined  by 
the  language  to  cases  of  seizure,  it  is  so  with  the  understanding  that 
such  cases  were  strictly  of  themselves  within  the  admiralty  jurisdic- 
tion. It  declares  that  issues  of  fact  in  civil  causes  of  admiralty  and 
maritime  jurisdiction  shall  not  be  tried  by  a  jury,  and  makes  so  clear 
an  assignment  to  the  courts  of  jurisdiction  in  criminal,  admiralty,  and 
common  law  suits,  that  the  last  two  cannot  be  so  confounded  as  to 
place  both  of  them  under  the  seventh  amendment  of  the  constitution, 
which  is :  "  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  reexamined,  in 
any  court  of  the  United  States,  than  according  to  the  rules  of  the 
conjmon  law." 

As  to  the  merits  of  this  case,  as  they  are  disclosed  by  the  evidence, 
we  think  that  The  Luda  was  run  down,  whilst  she  was  in  the  accua* 
tomcd  channel  of  upward  navigation,  by  The  De  Soto,  being  out  of 
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*that  foi  which  she  should  have  been  steered  to  make  the  [  *  465  ] 
port  to  which  she  was  bound.     It  is  a  fault  which  makes 
the  defendants  answerable  for  the  losses  sustained  from  the  collision. 
That  loss  will  not  be  more  than  compensated  by  the  decree  of  the 
circuit  courts     We  shall  direct  the  decree  to  be  affirmed. 

There  is  a  point  in  this  case  still  untouched  by  us,  which  we  will 
now  decide.  The  libellants  claim  a  recovery,  independently  of  all 
the  other  evidence  in  the  case,  upon  the  single  fact  disclosed  by  it, 
that  the  collision  happened  whilst  The  De  Soto  was  navigating  the 
river  at  night  without  such  signal  lights  as  are  required  by  the  10th 
section  of  the  act  of  the  7th  of  July,  1838,  5  Stats,  at  Large,  304 
It  is  entitled :  "  An  act  to  provide  for  the  better  security  of  the  lives 
of  passengers  on  board  of  vessels  propelled  in  whole  or  part  by  steam." 
The  10th  section  of  it  declares :  '<  It  shall  be  the  duty  of  the  master 
and  owner  of  every  steamboat,  running  between  sunset  and  sunrise, 
to  carry  one  or  more  signal  lights,  that  may  be  seen  by  other  boats 
navigating  the  same  waters,  under  the  penalty  of  $200."  This  sec- 
tion, and  the  other  provisions  of  the  act,  except  as  it  has  been  changed 
by  the  act  of  1843,  5  Stats,  at  Large,  626,  apply  to  all  steamers, 
whatever  waters  they  may  be  navigated  upon,  within  the  United 
States  or  upon  the  coast  of  the  same,  between  any  of  its  ports. 
Signal  lights  at  night  are  a  proper  precaution  conducing  to  the  safety 
of  persons  and  property.  The  neglect  of  it,  or  of  any  other  require- 
ment of  the  statute,  subjects  the  masters  and  owners  of  steamboats 
to  a  penalty  of  $200,  which  may  be  recovered  by  suit  or  indictment 
§  11.  But,  besides  the  penalty,  if  such  neglect  or  disobedience  of  the 
law  shall  be  proved  to  exist  when  injury  shall  occur  to  persons  or 
property,  it  would  throw  upon  the  master  and  owner  of  a  steamboat 
by  whom  the  law  has  been  disregarded  the  burden  of  proof,  to  show 
that  the  injury  done  was  not  the  consequence  of  it. 

It  is  said,  in  this  case,  that  The  De  Soto  had  not  signal  lighta 
Whether  this  be  so  or  not,  we  do  not  determine ;  but  it  is  certain, 
from  some  cause  or  other,  that  they  were  not  seen  by  those  navi- 
gating The  Luda.  If  they  had  been,  it  is  not  improbable  that  the 
collision  would  have  bpen  avoided.  We  do  not  put  our  decision  of 
this  case,  however,  upon  this  ground ;  but  we  do  say,  if  a  collision 
occurs  between  steamers  at  night,  and  one  of  them  has  not  signal 
lights,  she  will  be  held  responsible  for  all  losses  until  it  is  proved  that 
the  collision  was  not  the  consequence  of  it. 

The  act  of  July  7, 1838,  in  all  its  provisions,  is  obligatory  upon  the 
owners  and  masters  of  steamers  navigating  the  waters  of  the  United 
States,  whether  navigating  on  waters  within  a  State  or  between 
States,  or  waters  running  from  one  State  into  another  State,  or  on 
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the  coast  of  the  United  States  between  the  ports  of  the  same  State 
or  different  States. 

[  •  466  ]  •  Catron,  J.  The  question  here  is,  how  far  the  judicial 
powers  of  the  district  courts  extend  in  cases  of  admiralty 
and  maritime  jurisdiction,  as  conferred  by  the  constitution.  With 
cases  of  prize,  and  cases  growing  out  of  the  revenue  laws,  we  have 
no  concern  at  present  These  depend  on  the  general  power  conferred 
on  the  judiciary  to  try  all  cases  arising  under  the  laws  of  the  United 
States.  It  is  only  with  the  extent  of  powers  possessed  by  the  district 
courts,  acting  as  instance  courts  of  admiralty,  we  are  dealing.  The 
act  of  1789  gives  the  entire  constitutional  power  to  determine  '^  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,"  leaving  the  courts 
to  ascertain  its  limits,  as  cases  may  arise.  And  the  precise  case  here 
is,  whether  jurisdiction  exists  to  try  a  case  of  collision  taking  place 
on  the  Mississippi  River,  on  fresh  water  slightly  influenced  by  the 
pressure  of  tide  from  the  ocean,  but  within  the  body  of  the  State  of 
Louisiana,  and  between  vessels  propelled  by  steam,  and  navigating 
that  river  only.  It  is  an  extreme  case ;  still,  its  decision  either  way 
must  govern  all  others  taking  place  in  the  bays,  harbors,  inlets,  and 
rivers  of  the  United  States  where  the  tide  iHows ;  as  the  rule  is,  that 
locality  gives  jurisdiction  in  cases  of  collision,  and  that  it  exists  if  the 
influence  of  the  tide  is  at  all  felt  2  Browne's  Civil  and  Admiralty 
Law,  110 ;  7  Pet.  343.  Where  this  collision  occurred,  the  influence 
of  the  tide  was  felt 

We  have,  then,  presented,  simply  and  broadly,  the  question  whether 
the  district  courts,  when  acting  as  instance  courts  of  admiralty,  have 
power  to  try  any  case  of  collision  occurring  in  the  body  of  a  county 
of  any  State. 

In  Great  Britain,  in  1776,  when  our  separation  from  that  country 
took  place,  the  common  law  courts  issued  writs  of  prohibition  to  the 
court  of  admiralty,  restraining  the  exercise  of  this  jurisdiction  in  cases 
of  collision  taking  place  on  rivers  within  the  flow  of  tide,  and  within 
the  body  of  an  English  county ;  but  the  admiralty  has  continued  at 
times  to  exercise  the  jurisdiction,  nor  do  I  think  the  validity  of  such  a 
decree  could  be  called  in  question,  because  of  the  want  of  power.  In 
the  British  colonies  on  this  continent,  and  elsewhere,  the  jurisdiction 
to  proceed  in  rem  (in  such  a  case)  has  been  undisputed,  so  far  as  I 
can  ascertain,  and  a  cause  of  collision  in  the  instance  court  of  ad* 
miralty  is  peculiarly  a  suit  in  rem^  commencing  with  the  arrest  of  the 
ship.     Abbott  on  Shipping,  233. 

I  agree  with  my  dissenting  brethren,  that  the  constitution  of  the 
United  States  is  an  instrument  and  plan  of  government  founded  in 
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the  common  law,  and  that  to  common  law  terms  and  principles  we 
must  refer  for  a  true  understanding  of  it,  as  a  general  rule  having  few 
exceptions ;  and  so,  also,  to  the  common  law  modes  of  proceeding  in 
the  exercise  of  the  judicial  power,  we  must  refer  as  a  general  rule 
covering  the  whole  ground  of  remedial  justice  to  be  administered 
by  the  national  courts.  To  this  there  are  two  prominent 
*  exceptions ;  first,  the  trial  of  cases  in  equity ;  and,  secondly,  [  *  467  ] 
of  cases  of  admiralty  and  maritime  jurisdiction.  These  may 
be  tried  according  to  the  forms  of  the  English  chancery  court,  or  tho 
English  admiralty  court,  and  without  the  intervention  of  a  jury.  In 
chancery,  the  true  limit  of  judicial  power  is  prescribed  by  the  16th 
section  of  the  judiciary  act  of  1789.  The  equity  powers  begin  where 
the  common  law  powers  end,  in  affording  an  adequate  remedy.  So, 
in  CBLses  arising  in  bodies  of  counties  (where  the  common  law  pre- 
vails) that  would  be  cognizable  in  the  admiralty  had  the  cause  of 
action  arisen  on  the  ocean,  the  English  rule  has  been  equally  stringent 
in  maintaining  the  common  law  remedies  where  they  could  afford 
plain  and  adequate  relief.  And  I  think  the'  case  before  us  must  be 
tested  by  the  foregoing  principles.  The  proceeding  is  against  the 
vessel,  which  the  decree  condemns ;  the  case  is  the  same  as  on  a  bot- 
tomry bond  enforced  against  the  vessel,  or  of  a  mortgage  enforced  in 
chancery.  In  neither  case  have  the  common  law  courts  any  power 
to  afford  relief,  by  enforcing  the  lien  on  the  thing ;  still,  the  remedy  at 
law,  in  case  of  the  mortgage  or  the  collision,  is  open  to  the  injured 
party  to  proceed  against  the  person ;  that  is,  of  the  debtor  in  the  one 
case,  and  against  the  trespasser  in  the  other.  By  the  maritime  law, 
the  vessel  doing  the  injury  is  liable  in  rem  for  the  tort ;  this  is  the 
light,  and  the  remedy  must  be  found  somewhere.  Chancery  has  no 
power  to  interfere,  nor  have  the  common  law  courts  any  power  to 
seize  the  vessel  and  condemn  her ;  and  it  seems  to  me  to  be  a  strange 
anomaly,  that  where  no  other  court  can  afford  the  particular  relief,  in 
a  case  confessedly  within  the  admiralty  jurisdiction  if  occurring  on 
the  ocean,  that  the  power  did  not  exist  because  the  trespass  took 
place  in  the  body  of  a  State  and  county. 

I  have  thus  briefly  stated  my  reasons  for  sustaining  admiralty 
jurisdiction  in  this  instance,  because  of  the  divided  opinions  of  the 
judges  on  the  question ;  and  because  I  do  not  intend  to  be  com- 
mitted to  any  views  beyond  those  arising  on  the  precise  case  before 
the  court  I  therefore  concur  that  the  jurisdiction  exists.  The  facts 
in  my  judgment  authorize  the  affirmance  of  the  decree  below. 

Woodbury,  J.,  dissenting. 

It  is  important  to  notice  in  the  outset  some  unusual  features  in  thia 

40  • 
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case.  The  supreme  court  is  called  upon  to  try  the  facts  as  well  ae 
the  law  in  it,  and  to  decide  them  between  parties  in  interest  who 
belong  to  the  same  State,  and  as  to  a  transaction  which  happened, 
not  on  the  high  seas,  as  is  usual  in  torts  under  admiralty  jurisdiction, 
but  two  hundred  miles  above  the  mouth  of  the  Mississippi  River, 
within  the  limits  of  a  county,  and  in  the  heart  of  the  State  of  Louis- 
iana. A  question  of  jurisdiction,  therefore,  arises  in  this  which  is 
very  important,  and  must  first  be  disposed  of.  It  involves 
[  •  468  ]  •  the  trial  by  jury  as  to  trespasses  of  every  kind  happening 
between  the  ocean  and  the  head  of  tide  waters  in  all  the 
numerous  rivers  of  the  United  States,  as  well  as  the  rights  of  the 
citizens  near  them,  in  such  disputes  with  their  neighbors,  to  be  tried 
by  their  own  local  tribunals  and  their  own  laws,  rather  than  be  sub- 
ject to  the  great  inconvenience  and  expense  of  coming  hither,  at  such 
a  distance,  and  under  a  different  code  to  vindicate  their  just  claims. 
These  interesting  considerations  in  the  case,  and  my  differing  in 
opinion  on  them  from  the  majority  of  the  court,  will,  it  is  hoped, 
prove  a  sufficient  apology  for  justifying  that  difference  in  some 
detail 

A  great  principle  at  the  foundation  of  our  political  system  applies 
strongly  to  the  present  case,  and  is  that,  while  supporting  all  the 
powers  clearly  granted  to^the  general  government,  we  ought  to  for- 
bear interfering  with  what  has  been  reserved  to  the  States,  and  in 
cases  of  doubt,  to  follow  where  that  principle  leads,  unless  prevented 
by  the  overruling  authority  of  high  judicial  decisions.  So,  under 
the  influence  of  kindred  considerations,  in  case  of  supposed  improve- 
ments or  increased  convenience  by  changes  of  the  law,  it  is  an  im- 
perative duty  on  us  to  let  them  be  made  by  representatives  of  the 
people  and  the  States,  through  acts  of  congress,  rather  than  by 
judicial  legislation.  Paine's  C.  C.  75.  Starting  with  these  views, 
then,  what  is  the  character  of  the  adjudged  cases  on  the  facts  here  to 
which  they  are  to  be  applied  ? 

Those  to  be  found  on  the  subject  of  torts  through  the  collision  of 
vessels  are  mostly  of  English  origin,  coming  from  a  nation  which  is 
not  only  the  source  of  much  of  our  own  jurisprudence,  but  entitled, 
by  her  vast  commerce,  to  great  respect  in  all  matters  of  maritime 
usage  and  admiralty  law.  No  principle  appears  to  be  better  settled 
there  than  that  the  court  of  admiralty  has  not  jurisdiction  over  torts, 
whether  to  person  or  property,  unless  committed  on  the  high  seas, 
and  out  of  the  limits  of  a  county.  3  Bl.  CJom.  106 ;  4  Instit.  134 ; 
Doug.  13 ;  2  East's  Crown  Law,  803 ;  Bac.  Abr.,  Courts  of  Admi- 
ffalty,  A ;  5  Rob.  Ad.  345 ;  Fitzh.  Abr.  192,  416 ;  2  Dod.  83 ;  4  Bob. 
Ad.  60,  73 ;  2  Browne's  Civ.  and  Ad.  Law;  110,  204 ;  2  Hag.  Ad. 
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398 ;  3  D.  &  E.  315 ;  3  Hag.  Ad.  283,  369 ;  4  Instit.  136 ;  Chamber- 
lain  et  al.  v.  Chandler,  3  Mason's  C.  C.  244.  This  is  not  a  doctrine 
which  has  grown  up  there  since  the  adoption  of  our  constitution,  nor 
one  obsolete  and  lost  in  the  mist  of  antiquity ;  but  it  is  laid  down  in 
two  acts  of  parliament  as  early  as  the  fourteenth  century,  and  has 
been  adhered  to  uniformly  since,  except  where  modified  within  a  few 
years  by  express  statutes.-  The  Public  Opinion,  2  Hag.  Ad.  398  ; 
6  Dane's  Abr.  341. 

The  first  of  these  acts,  the  thirteenth  of  Richard  II.,  declared  that 
tlie  admiralty  must  "  not  meddle  henceforth  of  any  thing  done  within 
the  realm,  but  only  of  a  thing  done  upon  the  sea."  3  Hag.  Ad.  282  ; 
1  Statutes  at  Large,  419.  Then  in  two  years  after,  to 
•  remove  any  doubts  as  to  what  was  meant  by  the  realm  [  *  469  ] 
and  the  sea,  came  the  fifteenth  of  Richard  II.,  ordering,  that 
of  "  things  done  within  the  bodies  of  counties,  by  land  or  water,  the 
admirals  shall  have  no  cognizance,  but  they  shall  be  tried  by  the  law 
of  the  land."  2  Pickering's  Statutes,  841.  This  gave  to  the  common 
law  courts  there,  and  forbade  to  the  admiralty,  the  trial  of  all  collis- 
ions between  vessels  when  not  on  the  high  seas,  and  not  out  of  the 
body  of  a  county,  though  on  waters  navigable  and  salt,  and  where 
strong  tides  ebbed  and  flowed.  2  Hag.  Ad.  398  ;  Selden  on  Domin- 
ion of  the  Sea,  B.  2,  c.  14.  And  it  did  this«originally,  and  continued  to 
do  it,  not  only  down  to  the  eighteenth  century,  but  to  our  Revolution, 
and  long  since ;  because  it  was  necessary  to  secure  the  highly  prized 
trial  by  jury,  rather  than  by  a  single  judge,  for  every  thing  happening 
where  a  jury  could  be  had  from  the  vicinage  of  the  occurrence  within 
a  county,  and  because  it  secured  a  decision  on  their  rights  by  the 
highly  prized  common  law,  inherited  from  their  fathers,  and  with 
which  they  were  familiar,  rather  than  by  the  civil  law  or  any  other 
foreign  code,  attempted  to  be  forced  upon  the  commons  and  barons 
by  Norman  conquerors  or  their  partisans. 

Among  the  cases  in  point  as  to  this,  both  long  before  and  since 
our  Revolution,  one  of  them,  Velthasen  v.  Ormsley,  3  D.  &  E.  315, 
happened  in  a.  d.  1789,  the  very  year  the  constitution  was  adopted. 
See  also  Violet  v.  Blague,  Cro.  Jac.  514 ;  2  Hag.  Ad.  398 ;  4  Instit 
134-138;  6  Dane's  Abr.  341,  Prohibition.  And  one  of  the  most 
strenuous  advocates  for  admiralty  jurisdiction  in  Great  Britain 
admits,  that  for  damages  done  by  the  collision  of  ships,  <'  if  done  at 
sea,  remedy  can  be  had  in  the  admiralty,  but  not  if  it  happen  within 
the  body  of  a  county."    2  Browne's  Civ.  and  Ad.  Law,  111. 

Since  then  on  his  complaint,  an  express  statute  has  been  passed, 
1  and  2  Greorge  IV.  c.  75,  §  32,  that  any  damage  done  by  a  foreign 
ship,  "  in  any  harbor,  port,  river,  or  creek,"  may  be  prosecuted  either 
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in  admiralty  or  common  law  courts.  The  Christiana,  2  Hag.  Ad 
184 ;  38  British  Statutes,  c.  274.  And  later  still,  a  like  change  ifi 
considered  by  some  to  be  made  concerning  injuries  by  domestic  sliips, 
under  the  4  and  6  Vic.  c.  45.  See  it  in  the  Statutes  at  Large.  But 
till  these  statutes,  not  a  case  of  this  kind  can  probably  be  found  sus- 
tained in  admiralty,  even  on  the  River  Thames,  at  any  place  within 
the  body  of  a  county,  though  yearly  covered  with  a  large  portion  of 
the  navigation  of  the  world.  See  cases  before  cited,  and  1  Dod.  Ad. 
468 ;  1  Wm.  Rob.  47, 131, 182,  316,  371,  391,  474 ;  Curtis's  Admi- 
ralty,  tit.  Collision. 

Nor  is  this  a  peculiarity  in  the  admiralty  system  of  that  country 
confined  to  torts  alone.  But  the  same  rule  prevails  as  to  crimes,  and 
has  always  been  adhered  to,  with  a  single  exception,  originally  made 
in  the  statute  itself  of  Richard,  as  to  murder  and  mayhem  committed 
in  great  vessels  in  the  great  rivers  below  the  first  bridges. 
[•470  ]  •  Com.  Dig.  Admiralty,  E,  5,  note  ;  Hale's  History  of  Com- 
mon Law,  35  ;  3  Rob.  Ad.  336 ;  4  Inst.  148 ;  1  Hawk.  P.  C. 
c,  37,  §  36  ;  Palmer's  Practice  in  House  of  Lords,  371,  note. 

The  next  inquiry  is,  if  this  distinction,  confining  the  jurisdiction  in 
admiralty  over  torts  to  such  as  happen  on  the  high  seas  without  the 
limits  of  a  county,  rested  on  such  important  principles  as  to  be 
adopted  in  this  county  ?  Some  seem  disposed  to  believe  it  of  so 
little  consequence  as  hardly  to  have  been  worth  attention.  But  this 
is  a  great  mistake.  The  controversy  was  not  in  England,  and  is  not 
here,  a  mere  struggle  between  salt  and  fresh  water, —  sea  and  lake, — 
tide  and  ordinary  current, — ^^  within  a  county  and  without,  —  as  a 
technical  matter  only. 

But  there  are  imbedded  beneath  the  surface  three  great  questions 
of  principle  in  connection  with  these  topics,  which  possess  the  gravest 
constitutional  character.  And  they  can  hardly  be  regarded  as  of 
little  consequence  here,  and  assuredly  not  less  than  they  possessed 
abroad,  where  they  involve ;  l.^The  abolition  of  the  trial  by  jury  over 
large  tracts  of  country  ;  2.  The  substitution  there  of  the  civil  law  and 
its  forms  for  the  common  law  and  statutes  of  the  Stat^:  3.  And  the 
encroachment  widely  on  the  jurisdiction  of  the  triburiCs  of  the  State 
over  disputes  happening  there  between  its  own  citizens. 

Without  intending  to  enter  with  any  minuteness  into  ihe  origin 
and  history  of  admiralty  jurisdiction  abroad,  it  will  be  sufiicient,  in 
order  to  illustrate  the  vital  importance  of  this  question  of  locality,  to 
say  that  the  trial  by  jury  and  the  common  law,  so  ardently  adhered 
to  by  the  Anglo-Saxons,  was  soon  encroached  on  after  the  conquest 
by  the  Norman  admirals  claiming  jurisdiction  over  certain  maritime 
matters,  not  only  on  the  ocean,  and  trying  them  without  a  jury,  and 
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on  principles  of  their  favorite  civil  law,  but  on  the  waters  within  the 
body  of  a  county,  and  where  a  jury  could  easily  be  summoned,  and 
where  the  principles  of  the  common  law  had  ever  in  England  been 
accustomed  to  prevail.  A  struggle  therefore,  of  course,  soon  sprung 
up  in  respect  to  this,  as  their  monarchs  had  begun  to  organize  an 
admiral's  court  within  a  century  after  the  conquest,  but  without  any 
act  of  parliament  now  found  to  vindicate  it.  See  the  Statutes  at 
Large,  and  3  Reeves's  History  of  the  English  Law,  197.  And  laying 
down  some  regulations  as  to  its  powers  by  ordinances,  as  at  Hast- 
ings, under  Edward  the  First,  but  not  by  any  acts  of  parliament  con- 
sulting the  wishes  of  the  barons  and  the  commons.  Whether  this 
was  constitutional  or  not,  it  was  sufficient  to  make  them  look  on  the 
admiralty  as  a  foreign  and  odioUs  interloper.  Reeves  says  :  3  Reeves's 
Hist  of  English  Laws,  197 :  <'  The  office  of  admiral  is  considered  by 
the  French  as  a  piece  of  state  invented  by  them."  And  whether  it 
was  imported  thence  by  the  conquerors,  or  originated  with  the 
Bbodians,  or  Romans,  or  Saracens,  rather  than  the  French 
or  English,  its  principles  seem  to  *  have  been  transplanted  [  *  471  ] 
to  Western  Europe  £rom  the  Mediterranean,  the  cradle  of 
€M)mmerce  for  all  but  the  Asiatic  world ;  and  it  was  regarded  by  the 
commons  and  barons  of  England  as  an  intruder  into  that  realm,  and 
without  the  sanction  of  parliament. 

In  the  course  of  a  few  years,  that  same  sturdy  spirit,  which  in 
Magna  Charta  was  unwilling  to  let  the  laws  of  England  be  changed 
for  a  foreign  code,  proceeded,  by  the  13th  and  15th  of  Richard  IL,  to 
denounce  and  forbid  the  encroachments  of  the  admirals,  and  their 
new  forms  and  code  of  the  civil  law,  into  the  bodies  of  counties  and 
the  local  business  of  the  realm.  It  produced  those  two  memorable 
acts  of  parliament,  never  since  departed  from  in  torts  or  crimes 
except  under  express  statutes,  and  fixing  the  limit  of  jurisdiction  for 
them  at  the  line  between  the  counties  and  the  high  seas.  And  they 
have  ever  since  retained  it  there,  except  as  above  named,  from  the 
highest  principles  of  safety  to  the  common  law,  English  liberties,  and 
the  inestimable  trial  by  jury, —  principles  surely  no  less  dear  in  a 
lepublic  than  a  monarchy. 

If  the  power  of  the  admiral  was  permitted  to  act  beyond  that  line, 
it  was  manifestly  without  the  apology  which  existed  thus  far  on  the 
ocean,  of  there  being  no  jury  to  be  called  from  the  vicinage  to  try 
the  case.  Prynne's  Animadversions,  92,  93 ;  Fitzh.  Abr.  192,  216. 
And  if  the  act,  by  an  alias  and  a  fiction,  was  alleged  to  be  done  in 
the  county,  when  in  fact  it  happened  at  a  distance,  on  the  seas,  the 
jury  would  be  less  useful,  not  in  truth  residing  near  the  place  of  the 
oocorrence,  not  acquainted  with  the  parties  or  witnesses,  and  the  case 
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itself  not  being  one  happening  where  the  common  law  usually  oper- 
ated, and  with  which  the  people  and  the  judges  were  familiar. 

This  last  circumstance  famished  another  reason  why  ihe  admiralty 
court  was  allowed  there,  and  should  be  here,  to  continue  to  exercise 
some  jurisdiction,  beside  their  military  and  naval  power,  over  the 
conduct  of  seamen  and  the  business  of  navigation  when  foreign. 
Because  such  matters  were  connected  with  the  ocean,  with  foreign 
incercourse,  foreign  laws,  and  foreign  people,  and  it  was  desirable  to 
have  the  law  as  to  them  uniform,  and  administered  by  those  possess- 
ing some  practical  acquaintance  with  such  subjects ;  they  being,  in 
short,  matters  extra-territorial,  international,  and  peculiar  in  some 
degree  to  the  great  highway  of  nations.  It  is  when  thus  confined  to 
that  great  highway  and  its  concerns,  that  admiralty  law  deserves  the 
just  tribute  sometimes  paid  to  it  of  expansive  wisdom  and  elevated 
equity.*  Then  only  there  is  an  excellence  in  such  regulations  as  to 
navigation  over  those  for  rights  and  duties  on  land ;  the  last  being 
often  more  for  a  single  people,  and  their  limited  territory,  while  the 

former  are  on  most  matters  more  expanded,  more  liberal ; 
[  *  472  ]  the  gathered  wisdom  of  and  for  *  all  maritime  ages  and 

nations.  They  are  also  what  has  been  approved  by  all 
rather  than  a  few,  and  for  the  territory  of  all  in  common.  And  hence 
that  beautiful  tribute  paid  to  them  by  Antoninus,  and  just  as  beau- 
tiful, that  he  was  ^'  lord  of  the  world,  but  law,  the  lord  of  the  sea.'' 
2  Browne's  Civ.  and  Ad.  Law,  38. 

The  sea  being  common  to  all  nations,  its  police  and  the  rights  and 
duties  on  it  should  be  governed  mainly  by  one  code,  known  to  all, 
and  worthy  to  be  respected  and  enforced  by  all.  This,  it  will  be 
seen,  indicates  in  letters  of  strong  light  the  very  line  of  boundary 
which  we  have  been  attempting  to  draw,  on  grounds  of  deep  prin« 
ciple,  here  as  well  as  in  England.  It  is  the  line  between  state 
territory  and  state  laws  on  the  one  hand,  and  the  ocean,  the  tenitoiy 
of  all  nations,  and  the  laws  of  all  nations,  the  admiralty  and  sea 
laws  of  all  nations,  on  the  other  hand ;  leaving  with  those,  for  instance, 
residing  within  local  jurisdictions,  and  doing  business  there,  the  local 
laws  and  local  tribunals,  but  with  those  whose  home  and  business 
are  on  the  ocean,  the  forms  and  laws  and  tribunals  .which  are  more 
familiar  to  them.  This  line  being  thus  a  certain  and  fixed  one,  and 
resting  on  sound  principles,  has  in  England  withstood  the  shock  of 
ages.  It  is  true,  that  some  modifications  have  been  recentiy  made 
there,  but  only  by  express  statutes,  and  carefully  guarded  so  as  not  to 

—       —     ■  -.    .    .  .  m  -  -  -III -~ 

'  And  the  vice  admiral  is  hence  quaintly  called  '*  the  justice  of  the  peace  for  the  sea," 
by  Sir  Leoline  Jenkins ;  but  who  ever  supposed  him  the  justice  of  the  peace  two  hnn* 
dred  miles  inward  from  the  sea  ? 
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innovate  on  the  common  law  and  the  trial  by  jury.  That  this  line 
of  distinction  was  in  fact  appreciated  quite  as  highly  here  as  in  Eng- 
land, is  shown  by  various  circumstances  that  need  not  be  repeated ; 
but  among  them  were  solemn  resolutions  of  the  old  congress  against 
acts  concerning  trade  and  revenue,  extending  the  power  of  admiralty 
courts  beyond  their  ancient  limits,  and  thus  taking  away  the  trial  by 
jury.  1  Journal,  19,  20.  And  as  a  striking  evidence  of  the  danger- 
ous importance  attached  to  this  outrage,  it  was  remarked  in  the 
convention  of  North  Carolina,  that  "  the  stamp  act  and  the  taking 
away  of  the  trial  by  jury,  were  the  principal  causes  of  resistance  to 
Great  Britain."  4  Elliot's  Deb.  157.  Indeed,  this  same  jealousy 
of  the  civil  law,  and  its  mode  of  proceeding  without  a  jury,  led,  in 
the  first  legislation  by  congress,  to  forbid  going  into  chancery  at  all,  if 
relief  at  law  is  as  ample  and  appropriate.  See  16th  section  of  judi- 
ciary act,  1  Statutes  at  Large,  82.  So  as  to  admiralty,  a  statute  of 
Pennsylvania,  passed  during  the  Revolution,  allowed  it  only  in  cases 
^  not  cognizable  at  common  law."  1  Dall.  106.  And  our  fathers 
never  could  have  meant,  that  parties,  for  matters  happening  within  a 
county  or  State,  should  be  dragged  into  admiralty  any  more  than 
equity,  if  as  full  a  remedy,  and  of  as  good  a  kind,  existed  in  courts 
of  law,  where  they  could  enjoy  their  favorite  code  and  mode  of  trial. 
1  Bald.  C.  C.  405.  This  would  leave  much  to  admiralty  still,  as 
well  as  to  equity,  and  more  especially  in  the  former,  by  proceedings 
in  rem.  And  when  it  became  convenient  to  vest  additional  power 
in  the  same  court,  or  power  over  a  wider  range  of  territory, 
as  it  *might  in  the  progress  of  society  and  business,  it  could  [  *  473  ] 
be  done  here  by  express  statute,  as  it  has  been  in  respect  to 
the  lakes,  under  power  to  regulate  commerce,  and  allowing  a  trial  by 
jury  if  desired. 

In  short,  instead  of  less,  much  additional  importance  should  be 
attached  to  this  line  of  distinction  here,  beyond  what  exists  in  Eng- 
land ;  because  it  involves  here  not  only  all  the  important  consequences 
it  does  there,  but  some  which  are  new  and  peculiar.  Instead  of 
being,  as  it  once  was  there,  a  contest  between  courts  of  one  and  the 
same  government,  it  may  become  here  a  struggle  for  jurisdiction 
between  courts  of  the  States  and  courts  of  the  United  States,  always 
delicate,  and  frequently  endangering  the  harmony  of  our  political 
system.  And  while  the  result  there,  in  favor  of  the  admiralty,  would 
cause  no  additional  inconvenience  and  expense,  as  all  the  courts  sit 
in  one  city,  such  a  result  here  compels  the  parties  to  travel  beyond 
their  own  counties  or  States,  and  in  case  of  appeal  to  come  hither,  a 
distance  sometimes  of  a  thousand  or  fifteen  hundred  miles. 

Admitting,  then,  as  we  must,  that  the  doctrine  I  have  laid  down 
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as  to  torts  was  the  established  law  in  England  at  onr  Revolution,  and 
was  not  a  mere  technical  doctrine,  but  rested  on  great  principles, 
dear  to  the  subject  and  his  rights  and  liberties,  should  it  not  be  con- 
sidered as  the  guide  here,  except  where  altered,  if  at  all,  by  our  colo- 
nial laws  or  constitutions,  or  acts  of  congress,  or  analogies  which  are 
binding,  or  something  in  it  entirely  unsuitable  to  our  condition  ?  The 
best  authorities  require  that  it  should  be.  1  Pet  Ad.  116,  236,  note ; 
1  Pet  C.  C.  104, 111-114 ;  1  Paine's  C.  C.  Ill ;  2  Gall.  398,  471 ; 
3  Mason,  27 ;  Bains  v.  The  James  et  al  1  Baldwin's  C.  C.  545 ;  12 
Wheat  638 ;  1  Kent's  Com.  377 ;  4  Ball.  429 ;  4  Wash.  C.  C.  213. 
Yet  this  is  contested  in  the  present  case. 

Some  argue  that  the  constitution,  by  extending  the  judicial  power 
to  "  all  cases  of  admiralty  and  maritime  jurisdiction,"  meant  cases 
different  from  those  recognized  in  England  as  belonging  to  the  admi- 
ralty at  the  Revolution,  or  those  as  modified  by  ourselves  when 
colonies.  These  jurists  stand  prominent,  and  their  views  seem  to-day 
adopted  by  a  portion  of  this  court  See  the  argument  in  De  Liovio 
V.  Boit,  2  Ga.ll.  398. 

The  authorities  which  I  have  cited  against  this  position  seem  to 
me  overwhelming  in  number  and  strength ;  and  some  of  them  come 
from  those  either  engaged  in  making  the  constitution,  or  in  construing 
it  in  the  earliest  stages  of  its  operation.  Let  me  ask,  what  books 
had  we  for  admiralty  law,  then,  as  well  as  common  law, — both  re- 
ferred to  in  the  constitution, — ^but  almost  exclusively  English  ones  ? 
What  had  the  profession  here  been  educated  to  administer, — English 
or  French  admiralty  ?  Surely,  the  former.  The  judges  here  were 
English,  the  colonies  English,  and  appeals,  in  all  cases  on  the  instance 

side  of  the  court,  lay  to  the  English  admiralty  at  home. 
[  '474  ]  •  What  "  cases  of  admiralty,"  then,  were  most  likely  to 
be  in  the  minds  of  those  who  incorporated  those  words  into 
the  constitution  ?  Cases  in  the  English  reports,  or  those  in  Spain,  or 
Turkey  ?  Cases  living  and  daily  cited  and  practised  on  both  in  Eng- 
land and  here,  or  those  in  foreign  and  dead  languages,  found  in  the 
assizes  of  Jerusalem  near  the  time  of  the  Crusades  ? 

It  is  inferred  by  some,  from  6  Bane's  Abr.  352,  353,  that  cases  in 
admiralty  are  to  be  ascertained,  not  by  English  law  at  the  Revolution, 
but  by  principles  of  "  general  law."  And  Judge  Washington  held,  it 
is  said,  we  must  go  to  the  general  maritime  law  of  the  world,  and 
not  to  England  alone.  Dain  et  at.  v.  Sloop  Severn,  4  Hazard's  Penn. 
Reg.  248,  in  1828.  But  the  whole  tenor  of  Mr.  Dane's  quotations 
and  reasons,  in  respect  to  admiralty  jurisdiction,  is  to  place  it  on  the 
English  basis ;  and  Judge  Washington,  in  several  instances,  took  it 
for  his  guide,  and  commended  it  as  the  legal  guide.     In  the  United 
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States  V.  Gill,  4  Dall.  429,  he  says :  <^  But  still  the  question  recurs, 
is  this  a  case  of  admiralty  and  maritime  jurisdiction  within  the 
meaning  of  the  constitution  ?  The  words  of  the  constitution  must 
be  taken  to  refer  to  the  admiralty  and  maritime  jurisdiction  of  Eng- 
land, from  whose  code  and  practice  we  derived  our  systems  of  juris- 
prudence, and  generally  speaking,  obtain  the  best  glossary."  See 
also  4  Washf  466,  457, 

Neither  of  these  eminent  jurists  was  ever  likely  to  go  to  the  laws 
of  continental  Europe  as  guides,  unless  in  cases  not  well  settled 
either  here  or  in  England,  and  then,  as  in  the  common  law  courts 
and  in  chancery,  they  might  properly  search  all  enlightened  systems 
of  jurisprudence  for  suggestions  and  principles  to  aid.  Chancellor 
Kent,  also,  with  his  accustomed  modesty,  yet  with  clearness,  support- 
ing a  like  doctrine  with  that  just  quoted  from  Judge  Washington, 
observes:  "But  I  apprehend  it  may  fairly  be  doubted,  whether  the 
constitution  of  the  United  States  meant,  by  admiralty  and  maritime 
jurisdiction,  any  thing  more  than  that  jurisdiction  which  was  settled 
and  in  practice  in  this  country  under  the  English  jurisprudence  when 
the  constitution  was  made."  1  Kent's  Com.  377.  Another  strong 
proof  that  this  was  the  opinion  prevailing  here  at  that  time  is,  that  a 
court  of  admiralty  was  established  in  Virginia,  in  1779,  under  the 
recommendation  of  congress  to  all  the  States  to  make  prize  courts ; 
and,  by  the  act  of  assembly,  it  is  expressly  provided  that  they  are  to 
be  "  governed  in  their  proceedings  and  decisions  by  the  regulations 
of  the  congress  of  the  United  States  of  America,  by  the  acts  of  the 
general  assembly,  by  the  law#  of  Oleron,  and  the  Rhodian  and 
Imperial  laws,  so  far  as  they  have  been  heretofore  observed  in  the 
English  courts  of  admiralty,  and  by  the  laws  of  nature  and  nations." 
10  Hening's  Stat  98.  They  thus,  after  our  own  laws,  state  and 
national,  made  England  the  guide. 

It  is  said  by  others,  appealing  to  feelings  of  national  pride,  that 
we  are  to  look  to  our  own  constitution  and  laws,  and  not 
to  England,  *  for  a  guide.  So  we  do  look  to  our  own  laws  [  ^475  ] 
and  constitution  first,  and  when  they  are  silent  go  elsewhere. 
But  what  are  our  own  laws  and  constitution,  unless  those  in  England 
before  our  Revolution,  except  so  far  as  altered  here,  either  before,  or 
then,  or  sincC)  and  except  such  in  England  then  as  were  not  applica- 
ble to  our  condition  and  form  of  government?  This  was  the  guide 
adopted  by  this  court  in  its  practice  as  early  as  August  8, 1791, 1 
How.  24 ;  and  as  late  as  January,  1842,  it  treated  the  practice  in 
England  as  the  rule  in  equity,  where  not  otherwise  directed ;  and  in 
Gaines  et  a/,  v,  Relf  et  oL  15  Pet.  9,  it  decided  that  when  our  own 
^  rules  do  not  apply,  the  practice  of  the  circuit  and  district  courti 
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must  be  regulated  by  the  practice  of  the  court  of  chancery  in  Eng- 
land." See,  also,  Vattier  v.  Hinde,  7  Pet.  274.  And  most  of  its 
forms  and  rules  in  admiralty  have  been  adopted  in  our  district  and 
circuit  courts.  See  Rule  XC.  in  1  How.  69,  Pref.  And  this  court 
has  again  and  again  disposed  of  important  admiralty  questions, 
looking  to  England  alone,  rather  than  the  continent,  as  a  guide  when 
they  differed. 

Thus  the  continental  law  would  carry  admiralty  jurisdiction  over 
all  navigable  streams.  Yet  this  court  has  deliberately  refused  to  do 
it,  in  The  Thomas  Jefferson,  10  Wheat  428.  Had  it  not  so  refused, 
in  repeated  instances,  there  would  have  been  no  necessity  for  the 
recent  act  of  congress  as  to  the  lakes  and  their  tributaries.  So,  the 
civil  law  gives  a  lien  for  repairs  of  domestic  ships ;  but  this  court 
has  not  felt  justified  in  doing  it  without  a  statute,  because  not  done 
in  England.  7  Pet  324.  And  in  Hobart  v.  Drogan  et  aL  10  Pet 
122,  this  court  felt  bound  to  follow  the  English  decisions  as  to  sal- 
vage, though  in  some  respects  harsh.     See,  also,  3  How.  568. 

So,  when  the  constitution  and  the  acts  of  congress  speak,  as  they 
do  in  several  instances,  of  the  ^<  common  law,"  do  they  not  mean 
the  English  common  law  ?  This  court  so  decided  in  Robinson  v 
Campbell,  3  Wheat  223,  adhering,  it  said,  <^  to  the  principles  of 
common  law  and  equity,  as  distinguished  and  defined  in  that  coun- 
try, from  which  we  derive  our  knowledge  of  those  principles."  Why 
not,  then,  mean  the  English  admiralty  law,  when  they  speak  of 
"  cases  of  admiralty  and  maritime  jurisdiction  ?  "  They  of  course 
must,  by  all  analogous  decisions  add  by  established  usage,  as  well 
as  by  the  opinions  of  eminent  jurists.  The  English  decisions  fur- 
nish, also,  the  most  natural,  appropriate,  uniform,  and  well-known 
principles,  both  for  action  and  judicial  decision. 

It  would  be  extraordinary,  indeed,  for  this  court  to  undertake  to 
exerdse  a  legislative  power  as  to  this  point,  and  without  warrant  to 
search  the  world  over  and  select,  for  tiie  trial  of  private  rights,  any 
law  they  may  prefer.  On  the  contrary,  its  duty  rather  is  to  declare 
the  law  which  has  abready  become  ours,  which  we  inherited  from  our 
ancestors  or  have  enacted  ourselves,  and  which  is  not  va- 
[  *  476  ]  grant  *  and  uncertain,  but  to  be  found  in  our  own  judicial 
history  and  institutions,  our  own  constitution,  acts  of  con- 
gress, and  binding  precedents.  Congress  also  might,  in  many  in- 
stances, perhaps,  make  the  law  better  than  it  is,  and  mould  it  so  as 
to  meet  new  exigencies  in  society,  and  suit  different  stages  of  buai* 
ness  and  civilization;  and,  by  new  laws  as  to  navigable  waterSi 
judicial  tribunals,  and  various  other  matters,  is  yearly  doing  this.  But 
does  this  court  possess  that  legislative  power?     And  if  congress 
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chooses  to  give  additional  jurisdiction  to  the  district  court  on  the 
lakesy  or  tide  waters,  or  navigable  streams  between  them,  and  allow 
jury  trials  when  desired,  under  its  power  to  regulate  commerce  and 
collect  a  revenue,  will  this  not  answer  every  valuable  purpose,  and 
supply  any  new  want  or  fancied  improvement  in  a  more  satisfactory 
and  more  constitutional  manner  than  for  courts  to  do  it  without  con-  - 
suiting  congress  ? 

That  congress  possess  the  power  to  do  this  cannot  be  plausibly 
questioned.  The  late  law  as  to  jurisdiction  over  the  lakes,  which  is 
given  to  the  district  court,  but  not  as  an  admiralty  case  under  the 
constitution,  and  with  a  jury  when  desired,  is  a  strong  illustration  of 
legislative  opinion  being  the  way  we  contend. 

Any  expansion  or  enlargement  can  be  thus  made,  and  by  with- 
drawing in  part  the  jurisdiction  now  conferred  on  the  district  courts 
in  any  matters  in  admiralty,  congress  can  also  abridge  the  exercise  of  it 
as  experience  and  time  may  show  to  be  wise.  For  this  reason,  we 
are  unable  to  see  the  force  of  the  argument  just  offered  by  four  mem- 
bers of  this  court,  that  if  the  English  admiralty  law  was  referred  to 
in  the  expression  of  '^  aU  cases  of  admiralty  and  maritime  jurisdic- 
tion," no  change  in  it  could  be  made,  without  being  at  the  trouble 
and  expense  of  altering  the  constitution. 

But  in  further  answer  to  this,  let  me  ask  if  the  constitution,  as 
thoy  contend,  was  meant  to  include  cases  in  admiralty  as  on  the 
continent  of  Europe  rather  than  in  England,  could  the  law  as  to 
them  be  more  easily  altered  than  if  it  was  only  the  law  of  England  ? 
And  would  it  not  take  the  interpretation  of  the  admiralty  law  as 
much  £rom  the  courts  in  one  case  as  in  the  other  ? 

It  is  conceded,  next,  that  legislation  has,  in  some  respects,  in  Eng- 
land, since  1789,  changed  and  improved  her  admiralty  proceedings  ; 
but  this  only  furnishes  additional  evidence  that  the  law  was  diiSer^ 
ent  when  our  constitution  was  framed,  and  that  these  changes,  when 
useful  and  made  at  all,  should  be  made  by  legislation,  and  not  by 
judicial  construction,  and  they  can  rightfully  have  no  force  here  till 
eo  made.  United  States  v.  Paul,  6  Pet  141.  The  difference,  too, 
between  a  change  by  congress  and  by  this  court  alone  is,  further- 
more, that  the  former,  when  making  it,  can' and  doubtless  will  allow 
a  trial  by  jury,  while  we  are  unable  to  do  this,  if  we  make  the  change 
by  construing  the  case  to  be  one  legitimately  of  admiralty  juris- 
diction. 

Finally,  then,  the  law,  as  it  existed  in  England  at  the 
time  of  the  *  Revolution,  as  to  admiralty  jurisdiction  over  [  *  477  ] 
torts,  is  the  (mly  certain  and  safe  guide,  unless  it  has  been 
clearly  changed  in  this  respect,  either  by  the  oonstitation,  or  acts  of 
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congress,  or  some  colonial  authority.  We  have  already  seen  that 
the  constitation  has  not  used  words  which  are  fairly  open  to  the  idea 
that  any  such  change  was  intended.  Nor  has  it  made  any  alteration 
in  terms  as  to  torts.  And  no  act  of  congress  has  introduced  any 
change  in  respect  to  torts,  having  in  this  respect  merely  conferred  on 
the  district  courts  cognizance  of  "  all  civil  cases  "  in  adn^iralty,  with- 
out in  a  single  instance  defining  what  shall  be  such  cases  in  connec- 
tion with  torts.  The  next  inquiry,  then,  is,  whether  the  colonies 
changed  the  law  as  to  the  locality  of  torts,  and  exercised  jurisdiction 
over  them  in  admiralty,  though  committed  within  a  county,  and  not 
on  the  high  seas. 

I  am  compelled  to  go  into  these  details  more  than  would  other- 
wise be  done,  considering  their  tediousness,  on  account  of  the  great 
reliance  on  them  in  one  of  the  opinions  just  read.  In  order  to  oper- 
ate on  the  point  under  consideration,  it  will  be  seen  that  any  colo- 
nial change  must  have  been  so  clear  and  universal  as  to  have  been 
referred  to  in  the  constitution  and  the  act  of  congress  of  1789,  and 
to  be  the  meaning  intended  by  their  makers  to  be  embraced  in  the 
expression  of  ^^  cases  of  admiralty  and  maritime  jurisdiction,"  rather 
than  the  meaning  that  had  usually  been  attached  to  them  by  the 
English  language  and  the  judicial  tribunals  of  England,  for  centu- 
ries. And  this  change,  likewise,  must  have  been  clearly  meant  to  be 
referred  to  and  adopted,  notwithstanding  its  great  encroachment  *in 
torts  on  the  boasted  trial  by  jury,  and  which  encroachment  they 
were  denouncing  as  tyranny  in  other  cases,  and  notwithstanding  its 
natural  consequences  would  be  new  collisions  with  the  powers  of  the 
state  tribunals,  which  they  were  most  anxious  to  avoid.  I  have 
searched  in  vain  to  find  acts  of  assembly  in  any  of  the  thirteen  colo* 
nies,  before  1776,  making  such  a  change,  much  less  in  a  majority  or 
all  of  them.  Nor  can  I  find  any  such  judicial  decisions  by  vice- 
admiralty  courts  in  any  of  them,  much  less  in  aU.  Nor  is  it  pre- 
tended that  any  acts  of  parliament,  or  judgments  in  the  courts  in 
England,  had  prescribed  a  different  rule  in  torts  for  the  colonies  from 
what  prevailed  at  home. 

It  would  be  di£Gicult,  then,  to  show  that  a  law  had  become  changed 
in  any  free  country,  except  by  evidence  contained  in  its  legislation, 
or  constitutions,  or  judicial  decisions.  But  some  persons,  and  among 
them  a  portion  of  this  bench,  have  referred  to  commissions  of  office 
to  vice-admirals  as  evidence  of  a  change  here ;  and  some,  it  is  feared, 
have  been  misled  by  them.     1  Kent's  Com.  367,  note ;  2  Grail.  373. 

These  commissions,  in  the  largest  view,  only  indicated  what  might 
be  done,  not  what  was  actually  afterwards  done  under  them.  In 
the  next  place,  all  must  see,  on  reflection,  that  a  commission  issued 
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by  the  king  could  not  repeal  or  alter  the  established  laws  of  the 
land. 

•  Beside  the  forms  of  some  of  these  commissions,  referred  [  *  478  ] 
to  in  De  Lovio  v,  Boit,  2  Gall.  398,  an  entire  copy  of  one 
of  them  is  in  Stokes,  and  another  in  Duponceau  on  Jurisdiction, 
p.  168,  and  in  Woodcock's  Laws  of  the  British  Colonies,  p.  66.  It 
will  be  seen  that  they  are  much  alike,  and  though  there  are  ex- 
pressions in  them  broad  enough  to  cover  all  "fresh  waters"  and 
"rivers,"  and  even  "banks  of  any  of  the  same,"  (Woodcock,  69,) 
yet  tide  waters  are  never  named  as  the  limit  of  jurisdiction ;  and, 
over  and  paramount  to  the  whole,  the  judge  is  required  to  keep  and 
cause  to  be  executed  there  "  the  rights,  statutes,  laws,  ordinances, 
and  customs  anciently  observed."  Where  anciently  observed  ?  In 
England,  of  course ;  and*  thus,  of  course,  were  to  comply  with  the 
English  statutes  and  decisions  as  to  admiralty  matters. 

This  limitation  is  inserted  several  times,  from  abundant  caution, 
in  the  commission  in  Woodcock,  66,  67,  69. 

But  beside  these  conflicting  features  in  different  parts  of  them,  the 
commissions  of  vice-admirals  here  seem,  in  most  respects,  copies  of 
mere  forms  of  ancient  date  in  England,  (Woodcock's  Brit.  Col.  123,) 
and,  of  course,  were  never  intended  to  be  used  in  the  colonies  as 
alterations  of  the  laws,  and  were,  as  all  know,  void  and  obsolete  in 
England  when  differing  from  positive  statutes.  So  virtually  it  was 
held  in  the  colonies  themselves.  The  Little  Joe,  Stewart's  Ad.  B. 
405;  and  The  Apollo,  1  Hag.  Ad.  312;  Woodcock's  Laws  and 
Const  of  the  Colonies,  123.  These  commissions,  also,  if  they  prove 
any  thing  here  actually  done  different  from  the  laws  in  England,  ex- 
cept what  was  made  different  by  express  statute,  as  to  matters  con- 
nected with  breaches  of  the  laws  of  revenue  and  trade,  and  not  as 
to  torts,  prove  quite  too  much,  as  they  go  above  tide  water,  and  even 
on  the  land. 

But  it  is  not  believed  that  they  led  to  any  practices  under  them 
here  different  from  the  laws  at  home  in  respect  to  torts.  None  cstn 
now  be  found  stated,  either  in  reports  of  cases  or  contemporaneous 
history.  Probably  in  the  colonies  the  same  rules  as  at  home  pre* 
vailed  on  this,  for  another  reason  ;  because  no  statute  was  passed  as 
to  torts  here,  and  appeals  to  the  admiralty  at  home  existed,  on  the 
instance  side  of  the  court,  till  a  recent  change,  so  as  to  preserve  uni- 
formity in  the  colonies  and  at  home.  Bains  v.  The  James,  Baldw. 
649  ;  Woodcock,  242.  A  case  of  one  of  those  appeals  is  reported  in 
2  Rob.  248,  249,  The  Fabius.  There  the  enlarged  powers  conferred 
on  vice-admiralty  courts  by  the  6  and  7  of  William  IIL,  as  to  seiz- 
ures and  prosecutions  for  breaches  of  the  laws  of  trade  and  revenaOi 
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axe  not,  as  I  understand  the  case,  considered  admiralty  powers,  and 
we  all  know  they  were  not  so  per  se  or  propria  vigore.  A  looser 
practice  in  the  colonies,  but  no  difference  of  principle,  except  under 
statute,  appears  to  have  been  tolerated.  Woodcock's  Laws,  &c.  273. 
In  accordance  with  this.  Tucker,  in  his  Appendix  to  Part 
[  •  479  ]  L  *  of  1  Black.  Com.  432,  after  a  careful  examination  of  char- 
ters and  other  documents,  comes  to  the  conclusion  that  the 
laws  at  home  before  emigration,  both  statute  and  common  law,  so 
far  as  applicable  to  the  condition  of  the  colonies,  and  in  favor  of 
life,  liberty,  and  property  of  the  subject,  "  remained  in  full  force 
therein  until  repealed,  altered,  or  amended  by  the  legislative  author- 
ity of  the  colonies  respectively,  or  by  the  constitutional  acts  of  the 
same  when  they  became  sovereign  and  independent  States."  See, 
also,  to  this  effect,  Montgomery  v.  Henry,  1  Dall.  49 ;  1  Chalmers's 
Op.  195 ;  Woodcock,  156.  But  what  seems  to  settle  this  inquiry  is 
the  treatise  of  a  colonial  judge,  giving  some  data  on  this  very  sub- 
ject, and  of  course  well  informed  on  the  subject.  Stokes's  View  of 
the  Constitution  of  British  Colonies  (p.  270)  contains  an  account  of 
the  admiralty  jurisdiction  in  the  colonies  before  the  Revolution. 

Two  things  are  clearly  to  be  inferred  from  him :  1.  That  admiralty 
and  maritime  cases  extended  only  to  matters  "  arising  on  the  high 
seas ; "  and,  2.  That  the  practice  and  rules  of  decision  in  admiralty 
were  the  same  here  as  in  England. 

Thus,  in  chapter  13,  page  271,  he  says  :  "  In  the  first  place,  as  to 
the  jurisdiction  exercised  in  the  court  of  vice-admiralty  in  the  colo- 
nies, in  deciding  all  maritime  causes,  or  causes  arising  on  the  high 
seas,  I  have  only  to  observe,  that  it  proceeds  in  the  same  manner 
that  the  high  court  of  admiralty  in  England  does."  "  The  only  book 
that  I  have  met  with,  which  treats  of  the  practice  of  the  high  court 
of  admiralty  in  England,  is  Clarke's  Praxis  Admiralitatis,  and  this  is 
the  book  used  by  the  practitioners  in  the  colonies."  ' 

In  connection  with  this,  all  the  admiralty  reports  we  have  of  cases 
before  the  Revolution,  and  of  cases  between  1776  and  1789,  seem  to 
corroborate  the  same  view,  and  are  worth  more  to  show  the  actual 
jurisdiction  here  than  hundreds  of  old  commissions  containing  obso- 
lete powers  never  enforced.     There  is  a  manuscript  volume  of  Auch- 

1  Woodcock  on  the  British  Colonies  is  equally  explicit,  that  the  vice-admiralty  courts 
in  the  colonies  were  called  so  because  in  fact  subordinate  to  the  admiralty  at  home, 
and  with  like  jurisdiction,  except  where  altered  by  positive  statute.  Thus,  speaking 
of  ^*  the  jurisdiction  of  the  admiralty  over  subjects  of  maritime  contract,"  he  says : 
**  With  respect  to  this  authority  it  may  be  only  necessary  to  observe,  that  in  such  mat- 
ters the  admiralty  coart  in  the  colonies  holds  plea  agreeably  to  the  course  of  the  same 
court  in  England.**    p.  272. 
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muty's  decisions  made  in  the  vice-admiralty  court  in  Massachusetts, 
about  1740.  See  Curtis's  Merchant  Seamen,  348,  note.  It  will  be 
difficult  to  find  in  them,  even  in  one  colony,  much  more  in  the  thir- 
teen, clear  evidence  of  any  change  here,  before  the  Revolution,  in 
respect  to  the  law  concerning  the  locality  of  torts. 

The  very  first  case,  of  Quitteville  v.  Woodbury,  April  15, 1740,  i% 
a  libel  for  a  trespass.  But  it  is  carefully  averred  to  have  taken  place 
^  at  the  Bay  of  Honduras,  upon  the  open  sea,  on  board  the  ship  King 
Creorge." 

•  No  other  case  of  tort  is  printed,  and  on  a  careful  exam-  [  *  480  ] 
ination  of  what  has  not  been  printed,  no  case  is  found  vary- 
ing the  principle.  There  is  one  for  conversion  of  a  vessel  and  cargo, 
July  30, 1742,  tried  before  George  Cradock,  deputy  judge  in  admi- 
rally,  Farrington  v.  Dennis.  But  the  conversion  happened  on  th« 
high  seas,  or  what  in  those  days  was  often  termed  the  ^<  deep  sea.'* 
So  a  decision  in  the  State  of  Delaware,  in  1788,  reported  in  the 
Introduction  to  4  Dall.  3,  last  edit. ;  the  judge  seems  to  concede  it 
to  be  law  in  that  colony,  that  all  cases,  except  prize  ones,  must  hap- 
pen "  on  the  high  seas  "  in  order  to  give  the  admiralty  jurisdiction 
over  them. 

So  a  few  cases  before  the  adoption  of  the  constitution  are  reported 
in  Bee's  Admiralty  Decisions,  though  they  are  mostly  on  contracts. 
But  they  all  make  a  merit  of  conforming  to  the  course  in  the  English 
admiralty,  rather  than  exhibiting  departures  from  and  enlargements 
of  its  jurisdiction.  See  one  in  a.  d.  1781,  Beef's  Adm.  425,  and 
another  in  the  same  year,  p.  419,  and  another  in  1785,  p.  369.  But 
the  most  decisive  of  all  is  a  case  in  a.  d.  1780,  in  the  high  court  of 
appeals  in  Pennsylvania,  Montgomery  v.  Henry  et  ah  1  Dall.  49. 

It  was  a  proceeding  in  admiralty,  regarded  by  some  as  sounding  in 
tort,  and  by  some  in  contract ;  but  as  to  the  line  of  jurisdiction,  this 
having  happened,  as  averred,  on  the  River  Delaware,  the  court  say, 
through  Reed,  their  president :  "  But  it  appears  to  us,  that  firom  the 
13th  and  15th  Richard  IL  the  admiralty  has  had  jurisdiction  on  all 
waters  out  of  the  body  of  the  county.  There  has  been  great  debate 
as  to  what  is  meant  by  high  seas.  A  road,  haven,  or  even  river,  not 
within  the  body  of  the  county,  is  high  sea  in  the  idea  of  civilians. 
Therefore,  if  the  River  Delaware  is  out  of  the  body  of  any  county, 
we  think  it  clear  that  it  is  within  the  admiralty  jurisdiction." 

In  ^hort,  as  to  this  matter  the  first  principles  of  English  jurispru- 
dence, as  applicable  to  her  colonies,  show  that  there  could  be  no  dif- 
ference here  on  a  matter  of  this  kind,  unless  authorized  by  express 
statute  at  home,  extending  to  the  colonies,  or  by  acts  of  assembly 
here,  expressly  sanctioned  at  home. 
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Blackstone  says :  "  For  it  hath  been  held,  that  if  an  uninhabited 
country  be  discovered  and  planted  by  English  subjects,  all  the  Eng- 
lish laws  then  in  being,  which  are  the  birthright  of  every  subject,  aie 
immediately  there  in  force."  1  BL  Com.  108 ;  2  P.  Wms.  75.  Ex- 
ceptions of  course  exist  as  to  matters  not  applicable  to  their  condi- 
tion, but  none  of  them  reach  this  case,  and  require  consideration. 

Were  not  we  then  British  colonies,  and  beginning  here  in  an  unin- 
habited country,  or,  what  is  equivalent,  tenanted  by  a  people  not 
having  any  civilized  laws  ?  Why,  then,  were  not  the  principles  of 
English  admiralty  law  in  force  here  in  the  vice-admiralty 
[  *  481  ]  courts,  as  *  much  as  the  English  common  law  in  other 
courts ;  and  which  has  been  declared  by  this  tribunal  to  have 
been  the  basis  of  the  jurisprudence  of  all  the  States  in  1789  ?  3  Pet. 
444.  Indeed,  any  laws  in  the  plantations  contrary  to  or  repugnant 
to  English  laws  were  held  to  be  void,  if  not  allowed  by  parliament 
at  home.    3  Bl.  Com.  109,  App.  380,  by  Tucker. 

What  is  left,  then,  for  the  idea  to  rest  on  of  a  change  in  respect 
to  the  locality  of  torts  here,  to  give  admiralty  courts  jurisdiction  over 
them  diiferent  from  what  existed  in  England  in  1776  ?  We  have 
already  seen  that  there  is  nothing  in  the  constitution,  nothing  in  any 
acts  of  congress,  nothing  in  any  colonial  laws,  or  colonial  decisions 
in  the  vice-admiralty  courts.  Some  venture  to  infer  it  merely  from 
analogies.  But  denying  the  competency  for  courts  of  limited  juris- 
diction, like  ours,  to  do  this,  if  impairing  jury  trials  and  encroaching 
on  state  jurisdictions,  without  any  express  grant  or  authority  to  that 
effect,  let  me  ask,  what  are  the  analogies  ?  The  only  ones  which 
can  be  imagined  are  cases  of  crimes,  contracts,  and  seizures  for 
breaches  of  laws  of  revenue  and  trade.  But  the  decisions  as  to 
crimes  prove  directly  the  reverse. 

In  respect  to  them,  no  change  whatever  on  this  point  has  occurredi 
and  the  rule  recognized  in  this  country  as  the  true  one  concerning 
their  locality  is,  like  that  in  England,  if  tried  in  admiralty  as  being 
crimes  by  admiralty  law,  they  must  have  been  committed  without 
the  limits  of  a  county  or  State.  4  Mason,  C.  C.  308 ;  5  ibid.  290 ; 
1  DaU.  49 ;  3  Wheat  336,  371 ;  5  ibid.  76,  379 ;  12  ibid.  623 ;  4 
Wash.  C.  C.  375 ;  Baldw.  C.  C.  35. 

And  all  crimes  on  the  waters  of  the  United  States  made  punish- 
able in  the  courts  of  the  United  States,  by  acts  of  congress,  with 
few  or  no  exceptions,  if  connected  solely  with  admiralty  jurisdiction, 
are  scrupulously  required  to  have  been  committed  on  the  sea  or  the 
high  seas,  "  out  of  the  jurisdiction  of  any  particular  State." 

In  all  criminal  cases  in  admiralty  in  England,  the  trial  has  also  been 
by  jury,  by  an  express  act  of  parliament|  ever  since  the  32  Henry 
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VIIL,  Com.  Dig.  Admiralty,  and  so  far  from  the  same  principle  not 
being  considered  in  force  here,  the  constitution  itself,  before  any 
amendments,  expressly  provided  for  all  criminal  trials  of  every  kind 
being  by  a  jury.     Art.  3,  §  2,  and  Federalist,  No.  81. 

So^  the  old  confederation,  article  9,  authorized  congress  to  provide 
courts  for  the  trial  <<  of  piracies  and  felonies  committed  on  the  high 
seas."  1  Laws,  Bioren's  edit.  p.  16.  And  when  congress  did  so, 
they  thought  it  expedient  to  adopt  the  same  mode  of  trial  for  acts 
^  on  the  sea "  as  on  the  land,  and  '^  according  to  the  course  of  the 
common  law ; "  and  under  a  sort  of  mixed  commission,  as  under  f he 
28  Henry  VIII.  to  try  these  offences,  consisting  of  ttfe  justices  of 
the  supreme  court  in  each  State,  united  with  the  admiralty  judge, 
they  imperatively  required  the  use  of  a  jury.  7  Joum.  of  Old.  Cong. 
65 ;  Duponceau  on  Juris.  94,  95,  note. 

*  Finding,  then,  that  any  analogy  from  crimes  directly  [  *  482  ] 
opposes,  rather  than  favors,  any  change  as  to  torts,  let  us 
proceed  to  the  case  of  contracts.  It  wiU  be  necessary,  before  they 
can  be  allowed  any  effect,  for  their  friends  to  show,  that  the  locality 
of  contracts  has  been  changed  here,  and  then  that  such  change  should 
operate  on  torts.  Contracts,  in  one  aspect  of  the  subject,  did  not 
differ  as  to  their  locality  from  torts  and  crimes  before  Richard  IL  any 
more  than  after. 

But  as  the  question  in  relation  to  the  locality  of  contracts  here  is 
still  undecided,  and  is  before  this  court  awaiting  another  argument, 
on  account  of  divisions  of  opinion  among  its  members  in  respect  to 
it,  no  analogy  can  be  drawn  to  govern  other  questions  from  what  fs 
itself  thus  uncertain ;  and  it  is  not  deemed  decorous  by  me  to  discuss 
here  the  moot  question  as  to  contracts,  or,  tiU  the  other  action  pend- 
ing in  relation  to  them  is  itself  settled,  to  draw  any  inference  from 
what  I  may  suppose  to  be,  or  not  to  be,  their  locality. 

Without,  then,  going  further  into  the  subtiltics  as  to  the  locality 
or  want  of  locality  of  contracts  within  admiralty  jurisdiction,  so 
fully  discussed  in  2  Gallison,  475,  by  Story,  J.,  on  the  one  hand,  and 
in  12  Wheat.  622,  by  Johnson,  J.,  on  the  other,  as  well  as  in  the  case 
of  The  Lexington,  at  this  term,  it  is  enough  to  say,  that  is  not  the 
question  now  under  consideration.  It  is,  at  the  nearest,  but  collateral, 
and  differently  situated.  For  in  trespass  it  was  always  a  test,  not 
only  that  it  happened  on  the  sea,  instead  of  merely  tide  water,  but 
out  of  the  body  of  a  county. 

And  above  all  this,  those  very  writers  who  contend  that  locality 
does  not  govern  the  jurisdiction  over  contracts,  admit  that  it  controls, 
and  always  has  controlled,  the  right  to  try  both  torts  and  crimes, 
(witii  the  exceptions  before  named,  and  not  influencing  this  question,) 
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during  all  the  fluctuations  and  struggles  about  contracts  during  the 
last  four  hundred  years. 

In  the  resolutions  said  to  have  been  prepared  by  the  judges  in 
1632,  with  a  view  to  arrange  differences  concerning  jurisdiction,  no 
change  or  modification  is  made  as  to  torts.  Dunlap's  Prac.  13,  14  ; 
Bevans's  case,  3  Wheat.  365,  note. 

Nor  was  there  any  in  the  mutual  arrangement  between  the  differ- 
ent courts  in  1575.  See  it,  in  3  Wheal  367,  note  ;  Prynne's  Ani- 
madversions, 98,  99.  And  in  Cromwell's  Ordinance  of  1648,  on  the 
jurisdiction  of  the  admiralty,  so  much  relied  on  by  those  friendly  to 
the  extension  of  it,  and  by  some  supposed  to  have  been  copied  and 
foUowed  in  this  country,  damages  by  one  ship  to  another  were  in- 
eluded,  but  it  was  meant  damages  on  the  sea,  being  described  as 
^^  damages  happening  thereon,  or  arising  at  sea  in  any  way.''  Dun- 
lap's  Ad.  16. 

Hence,  even  in  admiralty  writers  and  admiralty  courts,  it  is  laid 

doWn  repeatedly,  "  in  torts,  locality  ascertains  the  judicial  powers.** 

And  again,  "  in  all  matters  of  tort,  locality  is  the  strict  limit"    2  Bro. 

Civ.  &  Ad.  Law,  110.     So  in  The  Eleanor,  6  Rob.  Ad.  40, 

[  *  483  ]  *  Lord  StoweU  said,  "  the  locality  is  every  thing,"  instead 

of  holding  it  to  be  an  obsolete  or  immaterial  form. 

Lastly,  in  respect  to  analogies  in  seizures  for  breaches  of  the  laws 
of  revenue  and  trade,  it  is  claimed  that  some  change  has  occurred 
there,  which  should  influence  the  jurisdiction  over  torts.  But  these 
seizures  are  not  for  torts,  nor  has  the  change  in  relation  to  the  trial 
of  them  happened  on  any  principle  applicable  to  torts.  Moreover,  it 
has  been  made  as  to  seizures  only  under  express  statutes,  and  the 
construction  put  on  those  statutes  ;  and  if  this  is  to  be  followed  by 
analogy,  no  change  can  be  made  as  to  torts  except  by  express  statutes. 

But  there  has  never  been  any  such  statute  as  to  them,  and  if 
without  it  the  change  was  made  by  analogy,  tide  waters  would  not 
be  the  test,  as  is  here  contended,  but,  like  cases  of  seizures,  any 
waters  navigable  by  a  boat  of  ten  tons  burden.  It  is  even  a  matter 
of  very  grave  doubt,  whether  a  mistake  was  not  committed  in  refus- 
ing a  trial  by  jury  in  cases  of  seizure,  under  our  judiciary  act,  when- 
ever desired,  or  at  least  whenever  not  made  on  the  high  seas.  Kent, 
Dane,  and  several  others,  think  the  early  decisions  made  on  this,  and 
which  have  since  been  merely  copied,  were  probably  erroneous,  1 
Kent's  Com.  376 ;  6  Dane,  357. 

So  thought  congress,  likewise,  when,  February  13, 1801,  §  11,' 
it  conferred  on  the  circuit  court  jurisdiction  over  "  aU  seizures  on 
land  or  water,  and  all  penalties  and  forfeitures  made,  arising,  or  ao- 

1  2  State,  at  Large,  92. 
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croing  nnder  the  laws  of  the  United  States."  This  was  origina] 
cognizance,  though  not  in  a  court  of  admiralty,  and  properly  treated 
seizures  on  water  as  on  land,  and  to  be  all  of  course  tried  by  a  jury. 
2  Stats,  at  Large,  92.  This  was  a  change  made  by  congress  itself, 
aided  by  some  of  the  first  lawyers  in  the  country.  But  as  the  whole 
statute  was  repealed,  on  account  of  the  obnoxious  circumstances 
as  to  the  judges  under  which  it  was  passed,  all  the  changes  fell 
with  it. 

The  admiralty  in  England  did  not  exercise  any  jurisdiction  over 
seizures  for  revenue,  though  on  the  ocean.  8  Wheat  396,  note. 
But  it  was  in  the  court  of  exchequer,  and  was  devolved  on  admiralty 
courts  in  the  colonies  for  convenience,  as  no  court  of  exchequer  ex- 
isted there.  Duponceau's  Jurisdiction,  139,  and  note.  This  addi- 
tional jurisdiction,  however,  was  not  an  admiralty  one,  and  ought  to 
have  been  used  with  a  jury,  if  desired,  as  in  the  exchequer.  Powers 
not  admiralty  are  for  convenience  still  devolved  on  admiralty  courts ; 
and  it  was  a  great  grievance,  complained  of  by  our  ancestors  here, 
that  such  a  trial  was  not  allowed  in  such  cases  before  the  Revolu- 
tion. Undoubtedly,  it  was  the  expectation  of  most  of  those  who 
voted  for  the  act  of  1789,  that  the  trial  by  jury  would  not  be  here 
withheld  in  cases  of  seizures  for  breach  of  laws  of  the  revenue, 
which  they  had  always  insisted  on  as  their  constitutional  right  as 
Englishmen,  and  d  fortiori^  as  Americans. 

•  They  had  remonstrated  early  and  late,  and  complained  [  *  484  ] 
of  this  abridgment  of  the  trial  by  jury  even  in  the  Declar- 
ation of  Independence,  and  as  one  prominent  cause  and  justification 
of  the  Revolution.  1  Journal  of  Old  Congress,  45 ;  6  Dane's  Abr. 
357 ;  Baldw.  C.  C.  u51.  As  plenary  evidence  of  this,  it  is  necessary 
to  quote  here  but  a  single  document,  as  that  was  drawn  up  by  John 
Jay,  afterwards  the  chief  justice  of  this  court.  It  is  the  address  by 
the  old  congress,  October  21, 1774,  to  the  people  of  Great  Britain, 
and  among  other  grievances  says  :  "  It  was  ordained,  that  whenever 
ofiences  should  be  committed  in  the  colonies  against  particular  acts 
imposing  duties  and  restrictions  upon  trade,  the  prosecutor  might 
bring  his  action  for  the  penalties  in  the  courts  of  admiralty ;  by 
\^hich  means  the  subject  lost  the  advantage  of  being  tried  by  an 
honest,  uninfluenced  jury  of  the  vicinage,  and  was  subjected  to  the 
sad  necessity  of  being  judged  by  a  single  man  —  a  creature  of  the 
crown  —  and  according  to  the  course  of  a  law  (oivil)  which  exempts 
the  prosecutor  firom  the  trouble  of  proving  his  accusation,  and  obliges 
the  defendant  either  to  evince  his  innocence  or  to  suffer." 

Now,  after  these  reprobations  of  such  a  practice  —  after  two  spe- 
cific amendments  to  the  constitution  to  secure  the  trial  by  jury  in 
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cases  before  doubtful  —  and  after  three  clauses  in  the  judiciary  act 
expressly  allowing  it  in  all  proper  cases  —  who  can  believe  that 
they  intended,  in  the  ninth  section  of  that  very  act,  to  use  language 
which  ought  to  be  construed  so  as  to  deprive  them  entirely  of  a  jury 
trial  in  that  very  class  of  cases  where  the  refusal  of  it  had  long  been 
denounced  by  them  as  oppressive,  unlawful,  and  one  of  the  grounds 
for  a  revolution?  Shoidd  we  thus  brand  them  with  duplicity,  or 
tyranny  ? 

As  a  single  illustration  that  their  views  in  the  act  of  1789  have 
probably  been  misconstrued  or  misapprehended,  if  seizures  for 
breaches  of  the  laws  of  revenue  and  trade  were  in  reality  "  cases 
of  admiralty  and  maritime  jurisdiction,"  as  meant  in  the  constitution, 
then  no  statute  was  necessary,  like  a  clause  in  that  of  1789,  to  make 
them  so,  and  to  make  them  so  not  at  the  line  of  tide  water,  which 
is  here  contended  for,  but  wherever  a  boat  of  twenty  tons  could  go 
from  the  ocean.  And  if  they  were  not  such  cases  to  that  extent  and 
in  that  manner  without  a  statute,  but  were  common  law  and  ex- 
chequer cases,  then  it  is  certain  a  statute  would  not  make  them 
"  admiralty  cases,"  but  might  devolve  their  trial  on  the  district  court, 
allowing  a  jury,  as  that  trial  was  expressly  reserved  by  the  amend- 
ment to  the  constitution  in  all  common  law  cases.  Stokes  discloses 
the  derogatory  reason  assigned  for  such  a  violation  of  our  forefathers' 
rights  by  some  of  the  British  statutes  before  the  Revolution,  (Stokes 
on  Constitution  of  Colonies,  360.)  With  much  naiveU,  he  says : 
"  In  prosecutions  in  the  courts  of  vice-admiralty  in  the  colonies  for 

the  breach  of  any  act  of  parliament  relating  to  the  trade  and 
[  •  485  ]  revenue  of  the  colonies,  all  questions  as  well  of  fact  *  as  of 

law  are  decided  by  a  judge  alone,  without  the  intervention 
of  a  jury ;  for  such  was  the  inclination  of  the  colonists  in  many 
provinces  to  carry  on  a  contraband  trade,  that  to  try  the  fact  of  an 
information  by  a  jury  would  be  almost  equivalent  to  the  repealing 
of  the  act  of  parliament  on  which  such  Information  was  grounded. 
In  other  respects,  I  apprehend  the  proceedings  should  be  conducted 
as  near  as  may  be  to  the  practice  of  the  court  of  exchequer  in  Eng- 
land." And  the  reason  said  to  have  been  assigned  by  Judge  Chase 
for  the  construction  first  put  on  the  judiciary  act  —  that  seizures  for 
violation  of  the  laws  of  revenue  and  trade  were  meant  by  congress 
to  be  treated  as  cases  in  admiralty,  and  tried  without  a  jury,  though 
they  never  had  been  so  tried  in  England  till  the  encroaching  statutes, 
and  never  here  except  as  our  fathers  declared  to  be  illegally  —  is 
almost  as  harsh,  and  more  derogatory  on  our  fathers  themselves,  as 
being  an  act  done  by  themselves,  in  saying  it  was  to  avoid  "  the 
great  danger  to  the  revenue  if  such   cases  should  be  left  to  the 
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caprice  of  juries."     The  United  States  v.  Betsey,  4  Cranch)  446, 
note. 

Whoever  could  conjecture,  for  such  a  reason,  that  a  statute  was 
intended  to  have  such  a  construction,  seems  to  have  forgotten  the 
remonstrances  of  our  fathers  against  the  odious  measures  of  England 
corresponding  with  such  a  construction;  and  to  have  overlooked 
the  probable  difference  in  the  feelings  of  juries  towards  laws  made 
by  themselves  or  their  own  representatives,  and  those  made  by  a  par- 
liament in  which  they  were  not  represented,  and  whose  doings  seemed 
often  designed  to  oppress,  rather  than  protect,  them.  And  what  pre- 
sumption is  there  that  an  exclusion  of  juries  from  trials  as  to  trade  and 
revenue,  for  causes  like  these,  was  meant  to  be  extended  to  torts  ? 

The  reason  is  ^totally  inapplicable,  and  hence  the  presumption  en- 
tirely fails.  What  a  stretch  of  presumption  without  sufficient  data 
is  it  to  infer  that  this  resisted  case  of  seizures  is  first  strong  evidence 
of  a  larger  jurisdiction  in  admiralty  established  here,  and  likely  to 
be  adopted  under  the  constitution  by  those  who  had  always  ardently 
opposed  it,  and  next  is  evidence  of  a  larger  jurisdiction  in  other  mat- 
terS|  disconnected  entirely  with  that  and  all  the  reasons  ever  urged  in 
support  of  it  ? 

The  last  inquiry  on  this  question  of  jurisdiction  is :  What  have 
been  the  decisions  concerning  the  locality  of  torts  in  admiralty  in 
the  courts  of  the  United  States  since  the  constitution  was  adopted. 

It  is  the  uncertainty  and  conflict  concerning  these,  which  has  in  part 
rendered  it  necessary  to  explore  with  so  much  care  how  the  law  was 
here,  when  our  present  system  of  government  went  into  operation. 

It  is  a  matter  of  surprise,  on  a  critical  examination  of  the  books, 
to  see  upon  how  slight  foundations  this  claimed  departure 
from  the  *  established  law  in  force  in  England  as  to  torts  [  *486  ] 
rests,  when  looking  to  precedents  in  this  country.  I  do 
not  hesitate  to  concede  to  the  advocates  of  a  change,  that  the 
doctrine  has  been  laid  down  in  two  or  three  respectable  compilers. 
Curtis  on  Merchant  Seamen,  362;  Dunlap's  Ad.  51.  But  others 
oppose  it ;  and  we  search  in  vain  for  reasons  assigned  anywhere  in 
^ts  favor.  The  authorities  cited  from  the  books  of  reports  in  favor 
of  a  change  here  are  not  believed,  in  a  single  instance,  to  be  in  point 
while  several  appear  to  maintain  a  contrary  doctrine. 

They  are  sometimes  mere  dictay  as  the  leading  case  of  De  Lovio 
V.  Boit,  in  2  G(alL  424,  467,  that  having  been  a  case  of  a  contract 
and  not  a  tort;  or  as  in  1  Mason,  C.  C.  96,  that  having  occurred  on 
the  high  seas.  So  Thomas  tx.  Lane,  2  Sumner,  1 ;  Ware,  75,  96  ; 
4  Mason,  C.  C.  380.  Or  they  are  cases  cited,  such  as  Montgomery 
v.  Henry,  1  DalL  49,  which  relate  to  contracts  alone.  See,  also, 
VOL.  XVI.  42 
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case  by  Judge  Conkling,  in  New  York  Leg.  Ob.,  Oct  1846 ;  The 
Mary,  1  Paine's  C.  C.  673.  Or  they  happened,  as  was  averred  in  1 
Dall.  53,  on  waters  out  of  any  county.  Or  they  are  cases  of  seizure 
for  breaches  of  the  laws  of  trade,  and  navigation,  and  revenue,  de- 
pending on  express  statute  alone.  The  Vengeance,  3  Dall.  297 ; 
The  Betsy,  4  Cranch,  447 ;  Wheelan  v.  The  United  States,  7  ibid. 
112 ;  Conkling's  Pr.  350 ;  1  Paine's  C.  C.  604 ;  Gilp.  235 ;  1  Wheat. 
920 ;  8  ibid.  391.  And  are,  as  before  explained,  probably  miscon- 
strued. 

The  parent  of  many  of  these  mistaken  references,  and  of  the  de- 
cisions as  to  seizures,  is  the  case  of  The  Vengeance,  in  3  Dall.  297, 
a  case  which  Chancellor  Kent,  in  his  Commetitaries,  justly  says 
"  was  not  sufficiently  considered."  VoL  1,  p.  376.  It  was  not  a 
case  of  tort,  as  some  seem  to  suppose ;  nor  even  a  seizure,  under  the 
act  of  1789,  for  a  breach  of  the  laws  as  to  revenue  and  trade.  But 
it  was  an  information  for  exporting  arms,  prohibited  by  a  special  act, 
passed  22d  May,  1794.' 

Some  of  the  references,  likewise,  are  to  cases  of  prize,  which  in 
England,  as  weU  as  here,  never  depended  on  locality,  like  the  high 
seas,  but  might  be  even  on  land,  and  were  at  first  conferred  on  the 
admuralty  courts  by  special  commission,  and  were  not  originally  a 
part  of  its  permanent  jurisdiction.  10  Wheat.  315 ;  5  ibid.  120, 
App. ;  4  Dall.  2 ;  Doug.  613,  note ;  1  Eenf  s  Com.  357.  Where  any 
of  the  references  in  the  books  here  are  to  printed  cases  of  tort,  they 
uniformly  appear  to  have  been  committed  on  the  high  seas,  or  with- 
out the  body  of  a  county  and  State.  Burke  r.  Trevitt,  1  Mason,  96, 
99, 360 ;  Manro  v.  The  Almeida,  10  Wheat  474, 486, 487 ;  The  Josefa 
Segunda,  ibid.  315 ;  Thomas  v.  Lane,  2  Sumner,  1 ;  The  Apollon, 
9  Wheat.  368 ;  Plummer  v.  Webb,  4  Mason's  C.  C.  380,  and  Ware, 
75 ;  Steele  v.  Thatcher,  Ware,  96.  If  the  act  happened  in  foreign 
countries,  in  tide  waters,  there  may  well  be  jurisdiction,  as 
[  •  487  ]  being  not  within  the  body  of  any  county  here.  •  Thomas 
V.  Lane,  2  Sumner,  9.  Such  was  the  case  of  The  Apol- 
lon,  9  Wheat  368,  not  being  a  case  within  tide  waters  and  a  county 
in  this  country. 

There  is  an  expression  in  12  Pet  76,  which  is  supposed  by  some 
to  sanction  a  change.  But  it  is  only  a  dictum^  that  having  been  a 
case  of  crime;  and  the  idea  and  the  expression  are,  not  that  torts  or 
crimes  could  be  tried  in  admiralty,  when  committed  within  a  county, 
on  tide  water  therein,  but  that  in  no  case,  if  committed  on  land  or 
above  tide  water,  could  they  be  tried  there  as  admiralty  offences,  bat 
only  as  offences  defined  and  punished  by  acts  of  congress  under  the 

1  1  Stats,  at  Large,  369. 
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power  to  regulate  commerce.  United  States  v.  Coombs,  12  Pet.  76. 
This  may  be  very  true,  and  yet  in  torts,  as  well  as  crimes,  they  may 
not  be  punishable  without  a  statute,  and  as  mere  admiralty  cases, 
unless  committed  on  the  ocean. 

During  this  session,  I  have  for  the  first  time  seen  a  case  decided 
in  one  of  our  circuits,  which  holds  that  the  tide  waters  of  the 
Savannah  River  are  within  the  jurisdiction  of  the  admiralty,  as  to 
collisions  between  boats.  Bullock  v.  The  Steamboat  Lamar,  1 
Western  L.  J*  444.  But  as  the  learned  judge  seems  to  have  taken 
it  for  granted  that  the  question  of  jurisdiction  had  been  settled  by 
previous  decisions,  he  does  not  go  into  an  examination  of  its  prin- 
ciples, and  cites  only  one  authority,  7  Pet  324,  which  wiU  be  found 
to  be  a  case  of  contract  and  not  tort.  So  that,  with  this  single 
exception,  so  far  as  it  be  one,  not  a  single  reported  case  is  found, 
and  only  one  manuscript  case  referred  to,  Dunl.  Adm.  51,  where  a 
tort  was  committed  within  one^  of  our  counties,  though  on  tide 
water,  which  was  adjudged  to  be  within  admiralty  jurisdiction, 
since  the  country  was  first  settled,  or  of  a  like  character  in  England, 
unless  by  recent  statutes,  for  the  last  four  centuries. 

On  the  contrary,  in  Bee's  Admiralty  Reports  and  Peters's,  in 
Gilpin's  and  Ware's,  cases  for  torts  are  found,  but  all  arising  on 
the  high  seas,  unless  some  doubt  exists  as  to  one  in  the  last,  partly 
overruled  afterwards  in  the  circuit  court.  So,  whatever  may  be  the 
obiter  dicta^  it  is  the  same  as  to  aU  in  Paine,  Washington,  Baldwin, 
and  even  Grallison,  Mason,  Sumner,  and  Story.  Indeed,  this  result 
accords  with  what  was  rightfully  to  be  anticipated  from  the  rule  laid 
down  in  the  first  elementary  law-book  in  the  hands  of  the  profession 
at  the  time  of  the  Revolution,  that  ^<  admiralty  courts,"  3  Bl.  106,  had 
cognizance  of  what  is  ^  committed  on  the  high  seas,  out  of  the  reach 
of  our  ordinary  courts  of  justice."  And  ^^all  admiralty  causes  must 
be,  therefore,  causes  arising  whoUy  upon  the  sea,  and  not  within  the 
precincts  of  any  county."     3  Bl.  Com.  106. 

Moreover,  as  to  American  authorities  directly  against  these  sup< 
posed  changes  as  to  torts,  it  is  hardly  possible  to  find  any  thing 
stronger  than  the  absence  we  have  just  referred  to,  almost  entire,  of 
any  attempt  in  actions  to  sustain  the  jurisdiction  in  ad- 
miralty *  over  torts,  unless  happening  on  the  high  seas,  and  [  *  488  ] 
the  uniform  setded  decisions  in  England,  that  it  exists  only 
there.  But,  beside  this,  there  is  the  absence,  likewise,  of  any  colonial 
statutes  or  colonial  decisions  to  bring  in  question  at  all  the  adjudged 
cases  at  home,  which  governed  this  question  here  no  less  than  there. 
There  is  next  the  remark  by  Chancellor  Kent,  that  if  tides  ebb  and 
flow  in  a  county,  a  recovery  cannot  be  had  for  a  tort  there,  on  the 
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principles  of  the  common  law  courts.     1  Kent's  Com.  365,  note ;   3 
Hag.  Ad.  369. 

And  no  one  can  read  the  learned  Digest  of  Dane  without  seeing 
that  in  torts  he  considers  the  trial  by  jury  proper,  wherever  they  occur 
within  the  body  of  any  county.  6  Dane's  Abr.  Prohibition.  And  it 
is  laid  down  generally,  in  several  other  instances  in  this  country, 
that  the  locality  of  torts  must  be  on  "  the  sea,"  in  order  to  confer 
jurisdiction  on  the  admiralty.  Thackery  et  al.  Gilp.  524,  529;  3 
Mason,  243 ;  Baldw.  C.  C.  550^554.  So  in  Adams  v.  Haffards,  20 
Pick.  130.  See  also  the  colonial  case  before  cited  from  1  Dall.  49, 
Montgomery  v.  Henry  et  aLj  directly  in  point,  that  the  line  of  the 
county  was  the  test,  and  not  tide  water,  unless  without  the  county. 
This  was  in  1780,  and  is  most  conclusive  proof,  that  no  colonial  en- 
largement of  mere  admiralty  jurisdiction  as  to  this  matter  had 
occurred  here  in  practice,  either  under  the  words  of  commissions 
to  vice-admiralty  judges,  or  any  difference  of  circumstances  and 
condition. 

But,  beside  this,  one  resolve  of  the  qld  congress  shows,  that  they 
considered  the  line  of  the  county  as  the  true  one ;  and  hence  its  viola- 
tion in  cases  of  trade  and  revenue,  under  statutes  passed  to  oppress 
them,  caused  their  remonstrances  that  the  vice-admiralty  courts  had 
transgressed  the  ancient  limits  of  the  bodies  of  counties.  1  Journal 
of  Old.  Cong.  21-23.  How  unlikely,  then,  is  the  inference  from  this, 
that  the  framers  of  the  constitution  regarded  this  encroachment  as 
the  true  line,  and,  when  protesting  against  it,  not  only  meant  to  adopt 
it,  but  extend  it  to  cases  of  torts  ? 

It  is  not  a  little  remarkable,  too,  that  in  maturer  life  Judge  Story 
himself,  in  speaking  of  the  jurisdiction  over  torts,  3  Com.  on  Constit. 
§  1659,  says :  "  The  jurisdiction  claimed  by  the  courts  of  admiralty 
as  properly  belonging  to  them  extends  to  all  acts  and  torts  done  upon 
the  high  seas,  and  within  the  ebb  and  flow  of  the  sea."  That  means, 
at  common  law,  outside  of  a  county. 

Thus  says  Coke,  in  4  Inst  134 :  "  So  as  it  is  not  material  whether 
the  place  be  upon  the  waters  infra  fluxum  et  refiuxfUM  aquce ;  but 
whether  it  be  upon  any  water  within  any  county."  Sea  Laws,  234. 
Again,  the  ebb  and  flow  of  tide,  to  give  jurisdiction  to  the  admiral, 
means  on  the  coast  outside.  Fortescue,  De  Laudibus  L.  Ang.  68, 
note.  So  in  2  Madison  Papers,  799,  800,  it  will  be  seen  that  Judge 
Wilson  deemed  the  admiralty  jurisdiction  to  relate  to  what  the 
States  had  not  exercised  power  over,  and  to  the  sea*  So  in  The 
Federalist,  No.  80,  cases  arising  on  the  high  seas  are  said  to  be  those 

embraced. 
[  *  489  ]      *  Indeed,  the  departure  from  the  settled  line  of  jurisdic 
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tion  as  to  torts  here,  so  far  as  it  may  have  gone  in  theory  or  specu- 
lation, seems  likely  to  have  begun  in  mistake  rather  than  in  any 
old  commission  or  adjudication,  founded  on  any  statute  or  any  well- 
settled  principle.  It  is  likely  to  have  commenced  either  by  omitting 
to  dlBcriminate  between  torts  and  contracts,  or  between  torts  depend- 
ing on  general  principles  and  seizures  for  violating  laws  of  revenue 
and  trade,  which  depended  on  the  words  of  a  special  statute,  and  the 
construction  given  to  those  words;  or  from  a  supposed  but  un- 
founded analogy  to  the  rules  as  to  prizes,  with  which  our  fathers 
were  very  familiar  in  the  Revolution,  and  taking  cognizance  of 
them  in  admiralty  here,  as  in  England,  if  captured  anywhere,  not 
only  on  tide  water  or  <'  below  high-water  mark,"  but  even  on  land. 
4  Dall.  2 ;  2  Bro.  Civ.  and  Adm.  Law,  112 ;  5  Wheat,  App.  120. 
Or  it  may  have  occurred,  and  that  probably  was  oftenest  the  case, 
from  various  general  expressions  in  the  English  books  and  cases  as 
to  the  admiralty  jurisdiction  being  coextensive  with  tide  waters,  when 
that  expression  means,  in  all  the  adjudged  cases  in  England  as  to 
torts  and  crimes,  —  and  must^  on  principle,  as  before  shown,  mean, 
in  order  to  secure  the  trial  by  jury  and  the  common  law,  —  the  tide- 
waters on  .the  sea-coast,  the  flux  and  reflux  of  the  tide,  out  of  the 
body  of  a  county. 

There  is  a  similar  expression  in  Judge  Story's  Commentaries  on 
the  Constitution,  vol.  3,  §  1667,  as  to  crimes,  in  speaking  of  the  exist- 
ence of  admiralty  jurisdiction  over  them  in  creeks  ^  and  bays  within 
the  ebb  and  flow  of  tide ; "  but  he  takes  care  to  add,  very  properly, 
^  at  least  in  such  as  are  out  of  the  body  of  any  county  in  a  State." 
Probably,  the  true  origin  of  the  whole  error  was  by  looking  to  expres- 
sions about  tide  water,  or  the  ebb  and  flow  of  tide,  without  noticing 
further  that  the  act  must  be  in  such  tide  waters  as  ''  are  out  of 
the  body  of  any  county  in  a  State,"  and  that  this  was  indispensable 
to  be  observed,  in  order  to  protect  the  invaluable  principles  we  have 
been  discussing. 

The  power  of  the  general  government  and  its  courts  over  admiralty 
matters  was  doubtless  conferred  on  account  of  its  supervision  over 
foreign  trade  and  intercourse  with  other  nations,  and  not  to  regulate 
boats  like  these,  far  in  the  interior,  and  never  going  to  any  foreign 
territory,  or  even  adjoining  State,  much  less  touching  the  ocean. 
Nothing  can  be  more  significant  of  the  correctness  of  this  limita- 
tion to  matters  on  the  ocean,  than  the  remarks  of  Chief  Justice 
Jay,  in  Chisholm  v.  Georgia,  2  Dall.  475,  that  the  judicial  power  of 
the  Union  was  extended  to  "  cases  of  admiralty  and  maritime  juris- 
diction, because,  as  the  seas  are  the  joint  property  of  nations,  whose 
rights  and  privileges  thereto  are  regulated  by  the  laws  of  nations 

49.  • 
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and  treaties,  such   cases   necessarily  belong  to  national  jurisdi<>- 
tion." 

Our  forms  of  proceeding,  also,  in  admiralty,  and  which 
[  *  490  ]  are  fonnded  *  on  substance,  count  usually  on  the  transaction 
as  having  happened  on  "  the  high  seas,"  knowing  full  well 
that  they  are  the  great  theatre  and  territory  for  the  exercise  of  ad- 
miralty law  and  admiralty  power ;  and  being  obliged  to  make  such 
an  allegation  in  England  in  order  to  gain  jurisdiction.  Ross  v.  Walker, 
2  Wils.  265. 

Half  the  personal  quarrels  between  seamen  in  the  coasting  trade 
and  our  vast  shore  fisheries,  and  timber-men  on  rafts,  and  gundalo 
men,  and  men  in  flat  boats,  workmen  in  the  sea-coast  marshes,  and 
half  the  injuries  to  their  property,  are  where  the  tide  ebbs  and  flows 
in  our  rivers,  creeks,  and  ports,  though  not  on  the  high  seas.  But 
they  never  were  thought  to  be  cases  of  admiralty  jurisdiction  when 
damages  are  claimed,  —  much  less  when  prosecuted  for  crimes; 
neve^  in  creeks,  though  the  tide  ebbs  and  flows  there  through  half  of 
our  seaboard  towns,— never  in  rivers.  All  is  within  the  county,  and 
is  usually  tried  before  state  officers  and  by  state  laws. 

It  has  just  been  remarked  by  one  of  my  brethren,  as  to  torts  and 
crimes,  as  has  been  before  said  by  some  in  controversies  as  to  con- 
tracts, that  the  statutes  of  Richard  the  Second  were  not  in  force  in  the 
colonies.  See  2  Gall.  398,  473 ;  1  Pet  Ad.  233 ;  Ware,  91 ;  HalPs 
Ad.  Pract.  17,  Pref.  I  cheerfully  concede  it  may  well  be  doubted 
whether  any  portion  of  the  common  law  or  English  statutes,  passed 
before  the  settlement  of  this  country,  became  in  force  here,  unless 
suited  to  our  condition,  or  favorable  to  the  subject  and  his  liberties. 
But  these  statutes  were  both.  They  were  suited  to  the  condition  of 
those  attached  to  the  common  law  and  jury  trial  in  the  colonies,  no 
less  than  at  home,  and  they  were  in  favor  of  the  rights  and  liberties 
of  the  subject,  to  be  tried  by  his  own  and  not  foreign  laws,  and  by  a 
jury  for  all  matters  happening  within  the  realm,  and  not  on  the  high 
seas.  And  so  far  from  ancient  statutes  of  that  character  not  having 
any  force  here,  they  had  as  much  as  those  parts  of  the  common  law 
which  were  claimed,  October  14, 1774,  by  congress  among  the  "  in- 
dubitable rights  and  liberties  to  which  the  respective  colonies  are 
entitled."  1  Journal  of  Congress,  28.  They  came  here  with  them, 
as  a  part  of  their  admiralty  law,  as  much  as  came  any  portion  of  the 
common  law,  or  the  trial  by  jury.  They  came  as  much  as  Magna 
Charta  or  the  Bill  of  Rights,  and  they  should  exist  here  now, 
in  respect  to  all  matters,  with  all  the  vigor  that  characterized 
them  at  home  at  the  time  of  our  Revolution.  Baldw.  C.  C.  551 ; 
Ramsey  v.  AJlegre,  12  Wheat  638.     So  decided  virtually  in  Mont* 
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gomeiy  v.  Henry,  1  DalL  49 ;  Talbott  t;.  The  Three  Briggs,  1  DalL 
106. 

The  principles,  dear  to  freemen  of  the  Saxon  race,  —  preferring  the 
trial  by  jury,  and  the  common  law,  to  a  single  jndge  in  admiralty,  and 
the  civil  law,  —  which  were  involved  in  these  statutes,  could  be  no 
less  highly  prized  by  our  American  fathers  than  their  English  an- 
cestry, especially  when  we  look  to  their  numerous  resolu- 
tions on  *  this  subject,  both  before  and  during  the  Revolu-  [  *  491  ] 
tion,  cited  in  other  portions  of  this  opinion.^ 

One  of  our  soundest  jurists  has  said  long  since :  <'  The  common 
law  ef  England,  and  every  statute  of  that  country  made  for  the 
benefit  of  the  subject  before  our  ancestors  migrated  to  this  country, 
were  so  far  as  the  same  were  applicable  to  the  nature  of  their  situa- 
tion, and  for  their  benefit,  brought  over  hither  by  them ;  and  wherever 
they  are  not  repealed,  altered,  or  amended  by  the  constitutional  pro- 
visions or  legislative  declaration  of  the  respective  States,  every  bene- 
ficial statute  and  rule  of  the  common  law  still  remains  in  force.'' 
Tucker,  in  voL  1  part  II.  .of  Bl.  Com.  App.  99 ;  2  Chalm.  Op.  75 ; 
Woodcock,  169.2 

Whether  the  13  and  15  of  Rich.  II.  were  in  affirmance  of  what 
was  the  true  limit  of  admiralty  jurisdiction  at  first  in  England,  or 
otherwise,  is  not  very  material.  But  it  is  certain  that  it  was  likely  to 
be  but  declaratory  of  that,  as  the  people  were  so  devoted  to  the  com- 
mon law  trials  by  jury.  The  extraordinary  idea,  that  these  statutes 
were  not  in  force  here,  was  first  broached  in  a.  d.  1801,  and  then  in 
a  district  court,  in  direct  opposition  to  the  views  expressed  in  1  DalL 
53.  The  point  then  decided  under  that  novel  notion  was,  that  a  lien 
existed  for  repairs  of  a  domestic  ship,  vidthout  the  aid  of  any  statute, 
BJid  has  been  since  expressly  overruled  by  this  court  in  The  General 
Smyth,  4  Wheat  438.  And  why  overruled  by  this  court,  but  on  the 
principle  that  the  admiralty  jurisdiction  here  was  what  it  had  been  in 
Eingland  before  our  constitution,  and  not  elsewhere — not  that  of 
France  before  the  Norman  conquest,  or  that  of  Holland  now  ? 

Indeed,  Justice  Story,  as  a  commentator  in  respect  to  other  clauses 
of  the  constitution  no  more  open  to  such  a  construction  than  this, 

1  Thej  are  so  numerous  as  to  remind  one  of  the  zeal  and  perfleverance  in  favor  of 
the  great  charter,  which  was  such  as  to  require  it  to  be  read  twice  a  year  in  each 
cathedral,  and  to  have  it  ratified  anew  over  thirty  times,  when  put  in  peril  by  en- 
croaching monarchs.   1  StatB.-at  Large,  (English,)  274,  c.  8 ;  also,  p.  1,  note. 

*  Thus  people  who  go  to  form  colonies  *'  are  not  sent  out  to  be  slaves,  but  to  enjoy 
equal  privileges  and  freedom."  Grotius,  Be  Jure  Belli,  B.  2,  c.  9,  ^  10.  Or  <*  the 
same  rights  and  privileges  as  those  who  stayed  at  home."  Or,  as  in  the  charter  ol 
Elizabeth  to  Raleigh,  **  enjoy  aU  the  privileges  of  free  denizens  or  persons  native  of 
En^and."    ¥ui  L  of  Tncker^s  BL,  vol  1,  p.  888,  App. 
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concedes  that  they  are  to  be  "  understood  "  "  according  to  the  known 
distinction  in  the  jurispradence  of  England,  which  our  ancestors 
brought  with  them  upon  their  emigration,  and  with  which  all  the 
American  States  were  familiarly  acquainted."  3  Story's  Com.  on 
the  Constitution,  506,  §  1639. 

Nor  let  it  be  again  offered  in  extenuation,  that,  the  power  being 
concurrent  in  the  common  law  courts,  the  plaintiff,  from  choice,  goes 
into  the  admiralty  ;  because  the  other  party,  who  is  often  prosecuted 
only  to  be  vexed  and  harassed,  and  who  has  rights  as  well  as  the 
plaintiff,  may  be  thus  forced  into  admiralty,  rather  than  the 
[  *492  ]  *  common  law,  much  against  his  choice.  Nor  let  it  be  said 
further,  as  an  apology,  that  the  trial  by  admiralty  is  better  and 
more  satisfactory,  when  our  ancestors,  both  English  and  American, 
have  resisted  it,  and  excluded  it  in  all  common  law  caaes,  for  reasons 
most  vital  to  public  liberty  and  the  authority  of  the  local  tribunals. 
Such  an  enlargement  of  a  power,  so  disliked  by  our  fathers,  is  also 
unnecessary  ;  because,  if  desirable  to  have  the  United  States  courts 
try  such  cases,  rather  than  those  of  the  States,  they  can  be  enabled 
to  do  it  by  express  provisions,  under  the  power  to  regulate  foreign 
commerce  and  collect  revenue,  as  is  now  done  on  the  lakes ;  12  Pet. 
75 ;  5  Stats,  at  Large,  726 ;  Act  of  February  26, 1845  ;  and  reserv- 
ing, as  in  that  case,  the  right  of  trial  by  jury.^ 

I  have  thus  examined  this  question  in  all  its  various  aspects,  and 
endeavored  to  answer  all  which  has  been  suggested  in  favor  of  a 
change  here  as  to  the  line  of  admiralty  jurisdiction  in  the  case  of 
the  collision  of  vessels,  as  well  as  other  marine  torts. 

Among  my  remarks  have  been  several,  showing  that  there  was 
nothing  in  our  condition  as  colonists,  or  since,  and  nothing  in  the 
nature  of  the  subject  and  the  great  principles  involved,  which  should 
render  the  same  line  of  jurisdiction  not  proper  in  America  which  ex- 
isted in  England,  but  in  truth  some  additional  reasons  in  favor  of  it 
here.  I  do  not  now,  in  conclusion,  propose  to  dwell  much  on  this 
peculiar  condition  of  ours,  though  some  members  of  this  court  have 
just  urged  it  earnestly  as  a  reason  why  the  same  line  does  not  apply, 
as  they  have  why  the  statutes  of  Richard  IL  did  not  apply.     But  the 

1  As  some  evidence  that  the  makers  of  this  last  law  did  not  suppose  it  settled  that 
the  district  coarts  could,  as  admiralty  courts,  have  any  jurisdiction  as  to  torts,  because 
committed  on  tide  waters  within  a  State,  when  they  felt  obliged  to  pass  a  special  law 
to  confer  it  on  the  lakes,  it  was  not  conferred  .there  as.  exercised  on  **  tide  waters," 
which  would  have  been  sufficient,  if  so  settled,  but  on  "  the  high  seas,  or  tide  waters 
within  the  admiralty  and  maritime  jurisdiction,"  &c.  This  statute  is  also  scrupulous  to 
save  the  trial  by  jury  when  desired,  and  thus  avoids  treating  it  as  an  admiralty  power 
got  in  torts,  unless  on  the  high  seas,  by  a  construction  contrary  to  the  political  opinion! 
and  prejudices  of  our  ancestors,  and  to  the  whole  spirit  of  our  institutions. 
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idea  is  as  rmteaable  in  respect  to  the  principle  generally,  looking  to 
our  condition,  as  we  have  already  shown  it  to  be  in  respect  to  those 
statutes.  Thus,  in  that  condition,  what  reason  was  there  ever  for  a 
change  ?  None.  And,  if  otherwise  believed,  when  we  were  colonies, 
would  not  the  change  have  been  made  by  acts  of  assembly  approved 
at  home,  or  an  act  of  parliament  ?  And  if  not  done  when  colonies, 
but  supposed  to  be  proper  after  the- Revolution,  would  not  the  framers 
of  the  constitution,  or  of  the  judiciary  act,  have  known  it  as  quickly 
and  fully  as  this  couft?  and  was  it  not  more  proper  for  them  to  have 
made  such  a  change  in  this  court  ?  If  our  political  institutions  or 
principles  required  it,  did  not  they  know,  and  should  not  they  have 
attended  to  that  rather  than  we  ?  If  such  a  change  had  already  hap- 
pened in  the  then  thirteen  colonies,  and  was  too  well  known 
and  acquiesced  in,  *as  to  torts  and  crimes,  to  need  any  [  *493  ] 
written  explanation  or  sanction,  why  cannot  it  be  pointed 
out  in  colonial  laws,  or  in  judicial  records,  or  at  least  in  contempo- 
raneous history  of  some  kind  ?  And  if  such  a  change  was  required 
and  intended,  as  some  insist,  by  resorting  to  other  than  English  law 
for  a  guide  as  to  what  were  admiralty  cases  within  the  meaning  of 
the  constitution,  because  something  less  narrow,  geographically  or 
otherwise,  as  it  has  been  argued,  something  on  a  grander  scale,  and 
in  some  degree  commensurate  in  length  and  breadth  with  our  mighty 
rivers  and  lakes,  was  needed  —  as  if  a  system  which  had  answered 
for  trade  over  all  the  oceans  of  the  globe  was  not  large  enough  for 
us  —  then  why  not  extend  it  at  least  over  all  our  navigable  waters, 
and  not  halt  short  at  the  doubtful,  and  fluctuating,  and  pent-up  lim- 
its of  tide  water  ?  And  was  a  change  so  much  required  to  go  into 
the  bodies  of  numerous  counties  and  States,  to  the  jeopardy  of  jury 
trials,  by  any  increased  dislike  to  them  among  our  jealous  fathers  ? 
Were  they  wishing,  by  mere  construction,  to  let  more  and  more  go 
into  the  cognizance  of  the  admiralty  and  be  tried  without  a  jury,  and 
without  the  principles  of  the  common  law,  when  they  had  been  so 
indignantly  remonstrating  against  any  and  every  the  smallest  en- 
croachment by  England  on  that  sax^red  trial  ?  And  is  this  guarantee 
of  a  jury  trial  in  such  cases  to  be  considered  of  subordinate  moment 
in  the  views  of  those  living  at  the  era  of  the  formation  of  the  consti- 
tution and  the  passage  of  the  act  of  1789,  when  their  eagerness  was 
such  to  guarantee  it  fully,  that  two  of  the  only  twelve  amendments 
ever  made  to  it  relate  to  additional  safeguards  for  this  trial  ?  And 
in  the  judiciary  act  of  1789,  there  are  introduced,  ex  industrial  three 
separate  provisions  to  secure  jury  trials. 

Indeed,  so  far  from  there  being  any  thing  in  our  condition  as  colo- 
nists or  in  public  opinion  at  the  Revolution,  which  demanded  a 
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change  enlarging  admiralty  forms  aad  jurisdiction,  the  old  congress 
specially  resolved,  November  25,  1775,  when  recommending  to  the 
colonies  to  institute  courts  to  try  captures,  or  devolve  the  power  on 
those  now  existing,  that  they  ''  provide  that  all  trials  in  such  case  be 
had  by  a  jury,"  which  was  going  further  in  their  favor,  instead  of 
short  of  what  had  ever  been  done  in  England.  And,  in  1779,  Vir- 
ginia established  admiralty  courts,  under  recommendation  of  the  old 
congress,  and  expressly  allowed  a  jury  in  alt  cases  where  either  party 
desired  it,  if  both  were  citizens.  10  Hening's  Stat.  101.  The  same 
is  understood  to  have  been  done  in  several  other  States.  See  The 
Federalist,  No.  83.  In  Massachusetts,  under  the  old  charter,  as  long 
ago  as  1673,  the  court  of  admiralty  was  expressly  authorized  to  allow 
a  jury  when  it  pleased.  Ancient  Charters  and  Laws,  721,  App. 
Iredell  says,  also,  in  the  North  Carolina  Convention,  3  Elliot's  Deb. 
132 :  "  There  are  different  practices  in  regard  to  this  trial  in 
[  *  494  ]  different  States.  In  some  *  cases  they  have  no  juries  in  ad* 
miralty  and  equity  cases;  in  others,  they  have  juries  in  them 
as  well  as  in  suits  at  common  law." 

And  to  the  objections  made  against  adopting  the  constitution,  be- 
cause the  trial  by  jury  might  be  restricted  under  it,  and  suitors  be 
compelled  to  travel  far  for  a  hearing  in  ordinary  cases,  1  Gale's  De- 
bates in  First  Congress,  it  was  argued  that  congress  would  possess 
the  power  to  allow  juries  even  in  cases  in  admiralty,  (The  Federalist, 
No.  83,)  and  afterwards,  by  the  original  amendments  to  the  constitu- 
tion, it  was  made  imperative  to  allow  them  in  aU  '^  cases  at  common 
law."  Yet  now,  by  considering  torts  within  a  county  as  triable,  or 
as  "  cases  in  admiralty,"  which  was  not  done  by  the  common  law,  nor 
when  the  constitution  was  adopted,  either  in  England  or  here,  we 
produce  both  the  great  evils  deprecated  —  an  abridgment  of  the  jury 
trial  from  i^hat  prevailed  both  here  and  in  England,  and  the  forcing  of 
citizens  to  a  great  distance  from  their  state  tribunals,  to  defend  their 
rights  under  a  different  forum  and  a  different  system  of  laws. 

After  these  additional  proofs  of  the  caution  of  our  ancestors  to 
check  the  usual  admiralty  power  of  trial  without  a  jury,  and  more 
especially  to  prevent  any  extension  of  it,  could  they  for  a  moment, 
when  so  jealous  of  the  general  government  and  its  overshadowing 
powers,  wish  to  extend  them  further  than  ever  before,  either  here  or 
in  England  ?  ^     Did  they  mean  to  relinquish  their  time-honored  and 


1 1ndeed,  in  England,  it  has  been  controverted  whether  the  power  in  admiralty  to 
punish  torts  anywhere  ever  existed,  even  before  Richard  11.,  3  Mason's  C.  C.  244,  ex- 
cept through  a  jury,  used  to  settle  the  facts  and  assess  the  damages.  See  4  Rob.  Ad. 
60,  note  to  Rucker's  case.    The  Black  Book  of  the  Admiralty,  art  12,  p.  169,  is  cited 
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long-cherisbed  trial  for  torts  on  water  within  a  county,  and  take 
for  a  model  despotic  France,  for  instance,  which  knew  no  trial  by 
jury  in  any  case,  and  where  the  boundaries  between  the  admiralty 
and  other  courts  were  almost  immaterial,  being  equally  under  the 
dvil  law,  and  equally  without  the  safeguard  of  their  peers  ?  And 
would  they  be  likely  to  mean  this,  or  wish  it,  when  every  such  ex- 
^nsion  of  admiralty  jurisdiction  was  at  the  expense  of  the  state 
x>urts,  and  transferring  the  controversies  of  mere  citizens  of  one 
State  to  distant  jurisdictions,  out  of  thefir  counties  and  in  certain  events 
to  the  vemote  seat  of  the  general  government,  and  then  to  be  tried 
there,  not  by  the  common  law,  with  whose  principles  they  were 
familiar,  but  by  the  civil,  and  when  a  full  remedy  existed  at  home 
and  in  their  own  courts  ?  Much  less  could  they  be  supposed  willing 
to  do  this  when  the  trial  of  facts  in  this  court  was  not  to  be  by  their 
peers  from  the  vicinage,  or  on  oral  testimony,  so  that  the  witnesses 
could  be  seen,  scrutinized,  and  well  compared,  but  by  judges,  who 
however  learned  in  the  law,  are  less  accustomed  to  setUe  facts,  and 
possess  less  practical  acquaintance  with  the  subject-matter 
*  in  controversy.  And  what  are  the  urgent  and  all-controlling  [  *  495  ] 
reasons  which  exist  to  justify  the  new  line  urged  upon  us, 
in  such  apparent  violation  of  the  constitution,  and  with  so  inauspi- 
cious a  departure  from  any  thing  required  by  our  condition,  or  from 
what  seems  to  have  been  the  principles  and  precedents  at  the  Revo- 
lution ? 

It  is  not  the  line  even  of  the  civil  law,  any  more  than  of  the  com- 
mon law.  If  this  innovation  had  extended  admiralty  jurisdiction 
over  all  navigable  waters,  it  would  have  been,  at  least,  less  vague, 
and  found  some  vindication  in  its  analogy  to  the  civil  code.  Digest, 
43,  tit  12, 13 ;  Code  Napoleon,  B.  2,  c.  2,  tit.  556 ;  Zouch's  Elements 
of  Jurisp.  382.  But  the  rule  of  tide  water  within  a  county,  and  not 
on  the  sea,  conforms  to  no  code  nor  precedent;  neither  marching 
boldly  over  all  which  is  navigable,  nor  halting  where  the  ocean  meets 
the  land ;  neither  shunning  to  make  wide  inroads  into  the  territories 
of  juries,  nor  pushing  as  far  as  all  which  is  nautical  and  commercial 
goes.  The  only  plausible  apology  for  it,  which  I  can  find,  is  in  a 
total  misconception,  before  adverted  to,  of  the  ancient  and  true  rule, 
which  was  tide  water,  but  at  the  same  time  tide  water  without  the 
body  of  the  county,  on  the  high  seas.  But  instead  of  the  flux  and 
reflux  of  the  tide  on  the  high  seas,  and  without  the  body  of  the 

38  speaking  of  the  ase  of  a  jury  twice  in  such  cases.  See  also  Roughten,  De  Of.  Ad- 
miralis,  69,  note.  And  at  this  day,  in  England,  in  this  class  of  torts,  as  hereafter  showiii 
tke  Diastera  of  Trinity  House  act  virtoally  as  a  jury. 
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county  or  State,  and  to  support  which  line  stood  the  great  pillars  of 
a  jury  trial  and  the  common  law,  have  been  attempted  to  be  substi- 
tuted, and  that  without  authority  of  any  statute  or  clause  in  the  con- 
stitution, as  to  torts,  the  impulses  from  the  tides  at  any  and  every 
distance  from  the  ocean,  sometimes  encroaching  from  one  to  two 
hundred  miles  into  the  interior  of  counties  and  States,  and  prostrat- 
ing those  great  pillars  most  valuable  to  the  people  of  the  States. 
And  what,  let  me  repeat  the  inquiry,  is  gained  by  such  a  hazardous 
construction  ?  Not  an  adherence  to  old  and  established  rules ;  not 
a  respect  for  state  rights ;  not  strengthening  the  Union,  or  its  clear 
powers,  where  assailed,  but  weakening,  by  extending  them  to  doubtful, 
irritating,  and  unnecessary  topics ;  not  an  extension  of  a  good  sys- 
tem, allowing  the  admiralty  to  be  one  for  all  nautical  matters,  to  all 
navigable  waters  and  commercial  questions,  but  falling  short,  in  some 
of  our  vast  rivers  or  inland  seas,  near  one  thousand  miles  from  the 
head  of  navigation,  and  cutting  off  several  cities  with  twenty,  thirty, 
and  even  forty  thousand  population.  The  late  act  of  February  26, 
1845,  5  Stats,  at  Large,  726,  was  intended  to  remedy  this,  but  does 
not  include  any  cases  above  tide  water  on  the  Mississippi,  or  Cum- 
berland, or  Ohio,  and  many  others,  but  only  those  on  the  lakes  and 
their  tributaries,  and  very  properly  even  there  reserves,  with  scrupu- 
lous care,  not  only  the  right  to  either  party  of  a  trial  by  jury,  but  any 
remedy  existing  at  common  law  or  in  the  States. 

So,  looking  to  results,  if  we  disclaim  jurisdiction  here,  what  evi. 
•  can  happen  ?  Only  that  our  citizens  in  this  class  of  cases 
[  •496  ]  will  be  *  allowed  to  be  tried  by  their  own  state  courts,  state 
latvsj  and  state  juries.  While,  if  we  do  the  contrary,  the 
powers  of  both  States  and  juries  will  be  encroached  on,  and  just  dis- 
satisfaction excited,  and  the  harmonious  workings  of  our  political 
system  disturbed.  So,  too,  if  our  national  views  have  become  actu- 
sdly  changed  so  greatly,  that  a  trial  by  a  single  judge,  and  in  admi- 
ralty, is  preferred  to  a  trial  by  jury  in  the  state  tribunals  or  the  circuit 
courts,  then  our  overruling  the  jurisdiction  in  this  case  will  only  leave 
congress  to  declare  the  change,  and  provide  for  it,  rather  than  this 
tribunal. 

So  the  excuse  for  trying  such  cases  in  admiralty  rather  than  in 
courts  of  common  law,  which  some  have  offered,  on  the  ground  that 
the  rules  of  decision  are  much  the  same,  appears  very  iU-considered, 
when,  if  the  civil  law,  in  this  instance,  does  not  differ  essentially  from 
the  common  law,  the  rules  of  evidence  by  it  do,  depriving  us,  as 
triers,  of  the  sight  of  the  witnesses,  and  their  apparent  capacity  and 
character,  and  depriving  the  defendant  of  the  invaluable  trial  by 
jury,  and  stripping  him  of  the  right  of  being  tried,  and  the  state 
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ooturts  of  the  right  of  trying  controversies  between  their  citizens,  in 
the  neighborhood  where  they  occur.  "  All  controversies  directly  be- 
tween citizen  and  citizen  will  still  remain  with  the  local  courts/'  said 
Mr.  Madison,  in  the  Virginia  convention.    3  Elliot's  Deb.  489. 

Now,  after  all  this  caution  exercised  in  England  not  to  extend  nor 
change  admiralty  jurisdiction  there  without  the  aid  of  express  statute 
and  a  reservation  of  common  law  remedies, — after  a  refusal  to  do  it 
here  recently  as  to  the  lakes  and  their  tributaries,  except  in  the  same 
way,  and  preserving  the  trial  by  jury, — after  all  the  sensitiveness  of 
our  fathers  in  not  doing  it  as  to  seizures  for  breach  of  revenue  and 
navigation  laws,  except  by  express  statute, — after  their  remonstrances 
and  cautions  in  various  ways  against  abridging  the  trial  by  jury, — 
after  the  jealousy  entertained  when  the  constitution  was  adopted, 
that  this  court  might  absorb  too  much  power  from  the  state  tribunals, 
and  the  respect  and  forbearance  which  are  always  justiy  due  to  the 
reserved  rights  of  the  States, — it  certainly  seems  much  wiser  in 
doubtful  cases  to  let  congress  extend  our  power,  than  to  do  it  our- 
selves by  construction  or  analogy. 

So  far  from  disturbing  decisions  and  rules  of  property  clearly  set- 
tled, I  am  for  one  strongly  disposed  to  uphold  them,  stare  decisis^ 
and  hence  I  ain  inclined,  in  this  case,  to  stand  by  the  ancient  land- 
marks, and  not  set  every  thing  afloat ;  to  stand,  in  fine,  by  decisions, 
repeated  and  undoubted,  which  govern  this  jurisdiction,  till  a  differ- 
ent rule  is  prescribed  by  congress. 

The  first  doubt  as  to  the  jurisdiction  in  Admiralty  over  the  present 
case  is  thus  sustained,  but,  being  overruled  by  a  majority  of  the  court, 
I  proceed  briefly  to  examine  the  next  objection.  It  is  one  founded 
in  fact.  It  denies  that  the  tide  did  in  truth  ebb  and  flow  at  Bayou 
Groula,  the  place  of  this  collision  in  ordinary  times. 

There  is  no  pretence  that  the  water  there  is  salt,  or  comes 
back  •from  the  ocean,  or  that  the  tide  there  sets  upward  in  [  *497  J 
a  current,  or  ever  did,  in  any  stage  of  the  water  in  the  Mis- 
sissippi. Yet  this  is  the  ordinary  idea  of  the  ebb  and  flow  of  the  tide* 
I  concede,  however,  that  it  has  been  settled  by  adjudged  cases,  that 
the  tide  is  considered  in  law  to  ebb  and  flow  in  any  place  where  it 
affects  the  water  daily  and  regularly,  by  making  it  higher  or  lower  in 
consequence  of  its  pulsations,  though  no  current  back  be  caused  by 
it  Rex  V.  Smith,  2  Doug.  441 ;  The  Planter,  7  Pet.  343 ;  Hooker  v. 
Cummings,  20  Johns.  98 ;  AngeU  on  Tide  Waters,  637.  Yet  this  of 
course  must  be  a  visible,  distinct  rise  and  fall,  and  one  daily  caused 
by  the  tides,  by  being  regular,  periodical,  and  corresponding  with 
their  movements.  Amidst  conflicting  evidence  on  a  point  like  this, 
it  is  much  safer  to  rely  on  collateral  facts,  if  there  be  any  important 
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mes  admitted,  and  on  expert  or  scientific  men  who  understand  the 
abject,  than  on  casual  observers.  The  sea  is  conceded  to  be  two 
:undred  and  three  miles  distant ;  and  the  current  of  the  Mississippi 
*o  strong  as  to  be  seen  and  felt  far  out  to  sea,  sometimes  quite  forty 
nUes.  The  tides  on  that  coast  are  but  eighteen  or  twenty  inches 
ligh.  The  velocity  of  the  current  of  the  river  is  ordinarily  three  to 
our  miles  an  hour  in  high  water,  and  the  river  is  two  hundred  feet 
deep  for  one  hundred  miles  above  New  Orleans.  Stoddard's  Hist 
oi  liouisiana,  158,  It  therefore  becomes  manifest,  that  on  general 
principles  such  a  current,  with  its  vast  volume  of  water,  could  not 
only  never  be  turned  back  or  overcome  by  the  small  tides  of  eighteen 
inches,  as  the  fact  of  its  influence  forty  miles  at  sea  also  demonstrates, 
but  would  not  probably,  in  ordinary  times,  be  at  all  affected  in  a  sensible 
and  regular  manner  two  hundred  and  three  miles  distant,  and  weak- 
ened by  all  the  numerous  bends  in  that  mighty  river.  From  New 
Orleans  to  St.  Louis  the  bends  are  such,  that  a  boat  must  cross  the 
stream  three  hundred  and  ninety  times.  Stoddard's  Hist,  of  Loui- 
siana, 374. 

Again,  the  descent  in  the  river  from  the  place  of  this  collision  to 
the  ocean  is  quite  a  foot  and  a  half,  all  the  usual  rise  of  the  tide  on 
the  coast ;  and  hence,  at  a  low  stage  of  water  in  the  river,  much 
more  at  a  high  one,  thirty  feet  above  the  lowest,  no  tides  are  likely 
to  be  felt,  nor  would  they  probably  be  during  the  whole  season  of  a 
full  river,  from  November  to  June. 

In  the  next  place,  several  witnesses  testify  as  to  their  observations 
in  respect  to  the  tides,  and  confirm  what  might  be  expected  from 
these  collateral  facts.  The  most  scientific  among  them  took  frequent 
observations  for  two  years,  at  or  nigh  Jefferson  College,  thirty-seven 
miles  nearer  the  sea  than  the  place  of  this  collision,  to  ascertain  this 
very  fact,  and  testifies  that  no  regular  daily  influence  is  felt  there  from 
the  tides.  Oscillations  may  occur,  but  not  regularly,  nor  as  tides. 
They  happen  in  that  way  even  near  the  foot  of  the  Falls  of  Niagara, 
but  of  course  are  produced  by  causes  entirely  disconnected 
[  •498  ]  •from  the  tides  of  the  ocean.  So  they  happen  firom  other 
causes,  on  most  of  our  interior  lakes. 

Sometimes  continued  winds  in  one  direction  make  a  great  differ* 
ence  in  the  rise  of  the  water  at  different  places ;  and  sometimes  the 
emptying  in  near  of  large  tributary  streams  changeable  in  their  size 
at  different  seasons.  Both  of  these  are  testified  to  occur  in  the  Mis- 
sissippi in  its  lower  parts.  At  high  water,  which  prevails  over  half 
the  year  from  rains  and  the  dissolving  of  snow,  it  also  deserves  noticei 
that  the  fall  of  the  river  towards  the  ocean  is  near  one  and  two 
thirds  of  an  inch  per  mile ;  and  the  difference  between  high  and  low 
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water  mark  near  Bayou  Goula  is  also,  as  before  noticed,  from  thirty 
to  thirty-three  feet. 

From  all  this  it  is  easy  to  see,  that  during  more  than  half  the  year, 
it  is  hardly  possible  that  a  regular  tide  from  the  ocean  should  be  felt 
there ;  though  it  is  admitted  that,  in  conflict  with  this,  some  witnesses 
testify  to  what  they  consider  such  tides  there,  and  indeed  as  high  up 
as  Bayou  ^arah.  But  their  evidence  is  insufficient  to  overcome,  in 
my  mind,  the  force  of  the  other  facts  and  testimony  on  this  subject. 

In  connection  with  this  point,  it  seems  to  be  conceded,  also,  that, 
in  order  to  give  admiralty  jurisdiction,  the  vessels  must  be  engaged 
in  maritime  business,  as  well  as  the  collision  have  occurred  where 
the  tide  ebbs  and  flows.  There  might  be  some  question,  whether 
the  main  business  of  either  of  these  boats  was  what  is  called  mari- 
time, or  touching  the  sea, — mare^ — so  as  to  bring  them  and  their 
business  within  the  scope  of  admiralty  power.  If,  to  do  that,  they 
must  be  employed  on  the  high  seas,  which  is  the  English  rule,  neither 
was  so  engaged  in  any  part  of  its  voyage  or  business.  Or  if^  for  that 
purpose,  it  is  enough,  as  may  be  contended  in  this  country,  that  they 
be  engaged  exclusively  on  tide  waters,  neither  was  probably  so  em- 
ployed in  this  instance.  And  it  is  only  by  holding  that  it  is  enough 
for  one  end  of  the  voyage  to  be  in  tide  water,  however  fresh  the 
water  or  slight  the  tide,  that  their  employment  can  be  considered 
maritime. 

In  The  Thomas  Jefierson,  10  Wheat  428,  the  court  say :  « The 
end  or  beginning  of  the  employment  may  be  out  of  tide  water,  if 
the  service  was  to  be  substantially  performed  on  the  sea  or  tide 
water.'*  So  in  The  Phoebus,  11  Pet  183.  But  in  the  case  of  The 
Thomas  Jeflerson,  as  well  as  The  Phcebus,  the  service,  being  in  fact 
chiefly  out  of  tide  waters,  was  not  considered  as  maritime. 

In  the  case  of  The  Planter,  7  Pet  324,  the  whole  service  performed 
was  in  tide  waters,  and  was  a  contract,  and  hence  deemed  maritime. 
Here  the  boats  were  employed  in  the  trade  between  New  Orleans  at 
one  point,  apd  Bayou  Sarah  at  the  other,  a  distance  of  one  hundred 
and  sixty-five  miles.  If  the  tide  ebbs  and  flows  as  high  as  Bayou 
Goula,  or  ninety-seven  miles  above  New  Orleans,  which  we 
have  seen  is  doubtful,  it  is  only  a  small  fraction  *  above  half  [  *499  ] 
the  distance,  but  not  enough  above  half  to  characterize  the 
main  employment  of  the  vessel  to  be  in  tide  waters,  or  to  say  that 
her  service  was  substantially  on  the  sea,  or  even  tide  water.  The 
De  Soto  made  trips  still  higher  up  than  Bayou  Sarah,  to  Bayou 
Tunica,  twenty-seven  miles  further  from  New  Orleans.  The  testi- 
mony is,  also,  that  both  these  boats  were,  in  their  construction,  river, 
and  not  sea-boats ;  and  The  De  Soto  was  built  for  the  Red  River 
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trade,  where  no  tides  are  pretended  to  exist,  and  neither  was  ever 
probably  on  the  ocean,  or  within  a  hundred  miles  of  it. 

It  is  doubtful  if  a  vessel,  not  engaged  in  trade  from  State  to  State, 
or  from  a  State  abroad,  but  entirely  within  a  State,  comes  under 
laws  of  the  general  government  as  to  admiralty  matters  or  naviga- 
tion. It  is  internal  commerce,  and  out  of  the  reach  of  federal  juris- 
diction. Such  are  vessels  on  Lake  Winnipiseogee,  entirely  within 
the  State  of  New  Hampshire.  In  The  Luda  and  De  Soto,  they  were 
engaged  in  internal  commerce,  and  not  from  State  to  State,  or  from 
a  State  to  a  foreign  country.     1  Tucker's  Bl.  Com.  250,  note. 

In  most  cases  on  the  Mississippi,  the  boats  are  engaged  in  the 
coasting  trade  from  one  State  to  another,  and  hence  are  different, 
and  assume  more  of  a  public  character.  So  on  the  l&ikes,  the  vessels 
often  go  to  foreign  ports,  as  well  as  to  other  States,  and  those  on  the 
seaboard,  engaged  in  the  fisheries,  usually  touch  abroad,  and  are  re- 
quired to  have  public  papers.  But  of  what  use  are  custom-house 
papers  or  admiralty  laws,  to  vessels  in  the  interior,  never  going  from 
State  to  State,  nor  from  a  State  to  a  foreign  country,  as  was  the 
situation  and  employment  at  the  time  of  these  two  boats  ? 

These  are  strong  corroborations  that  this  is  a  matter  of  local  cog- 
nizance, of  mere  state  trade,  of  parties  living  in  the  same  county, 
and  doing  business  within  the  State  alone ;  and  should  no  more  be 
tried  without  a  jury,  and  decided  by  the  laws  of  Oleron  and  Wisbuy, 
or  the  Consulat  del  Mare,  or  the  Black  Book  of  Admiralty,  than  a  col- 
lision between  two  wagoners  in  the  same  county. 

The  second  objection,  then,  as  a  whole,  is  in  my  view  sustained ; 
and,  being  one  of  mere-  fact  rather  than  law,  it  is  to  be  regretted  that 
the  court  could  not  have  agreed  to  dismiss  the  libel  on  that  ground, 
without  settling  the  other  points,  and  without  prejudice  to  the  rights 
of  either  party  in  a  trial  at  common  law.  The  plaintiff  would  then 
be  enabled  to  have  all  the  facts  on  the  merits  examined  and  adjudi- 
cated by  a  jury  from  the  valley  of  the  Mississippi ;  much  more  skil- 
ful than  this  court,  from  their  residence  and  experience,  in  judging 
upon  accidents  and  negligences  in  navigation  on  that  great  thorough- 
fare. 

The  only  good  reason  that  the  admiralty  judge  was  ever  intrusted 
with  the  decision  of  facts,  rather  than  a  jury,  was,  that  originally  he 
was  but  a  deputy  of  the  admiral,  and  often  a  nautical  man,  acquainted 
with  nautical  matters,  and  acting  only  on  them ;  and  now, 
[  •  500  ]  in  *  England,  he  calls  to  his  aid,  on  facts,  the  experienced 
nautical  officers  or  masters  of  the  Trinity  House, — "  a  com* 
pany,"  says  Coke,  "  of  the  chiefest  and  most  expert  masters  and  gov- 
ernors of  ships."    4  Inst  149.     He  takes  their  opiniofi  and  advice  on 
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the  facts  as  to  collisions  of  vessels  before  he  himself  decides,  2  Bro. 
Civ,  and  Ad.  Law,  112 ;  6  D.  &  E.  766 ;  The  Celt,  3  Hag.  Ad.  327. 
The  case  is  often  fully  argued  before  them  first.  1  Wm.  Rob.  133  - 
135,  273,  314 ;  Hall's  Ad.  Pr.  139 ;  5  Rob.  Ad.  347.  But  every  thing 
here  is  so  different,  and  so  much  against  the  skill  of  judges  of  this 
court  in  settling  such  facts,  that  in  cases  of  doubt  we  are  very  likely, 
as  has  now  happened,  to  disagree,  and  it  is  far  better  they  should  be 
examined  by  a  jury  in  the  vicinage  of  the  collision. 

Perhaps  it  was  a  consideration  like  this  that  led  to  the  doctrine, 
both  abroad  and  here,  in  favor  of  the  common  law  courts  having 
concurrent  jurisdiction  in  these  cases  of  collision,  even  when  they 
happen  on  the  high  seas.  1  Chit,  on  PI.  152, 191 ;  15  Mass.  755 ; 
3  East,  598;  Percival  v.  Hickey,  18  Johns.  257 ;  15  Johns.  119 ;  14 
Johns.  273 ;  Curtis's  Merch.  Seamen,  367 ;  9  Johns.  138 ;  Smith  v. 
Condry,  1  How.  36 ;  Gilp.  483  ;  4  Mason,  C.  C,  says  it  is  claimed ; 
2  Gkdl.  343,  on  precedent 

Indeed,  the  laws  of  Louisiana  are  quoted  as  pertaining  to  and 
regulating  the  conduct  of  boats  when  passing  on  the  Mississippi 
within  that  State.  1  BuUard  &  Curry's  Dig.  §  794.  But,  so  far 
from  their  being  a  guide  to  us  in  admiralty,  if  having  jurisdiction 
in  that  way  over  these  boats  at  this  place,  the  rights  of  parties,  as 
before  seen  in  such  questions,  are  to  be  settled  by  the  laws  existing 
in  some  undescribed  part  of  the  world,  but  not  England  in  a.  d.  1776 
or  A.  D.  1789,  or  Louisiana  in  a.  d.  1845.  If  England,  this  case  would 
not  be  tried  at  all  in  admiralty,  as  we  have  seen ;  and  if  Louisiana, 
then  the  case  would  not  be  settled  by  admiralty  law,  but  by  the  laws 
of  Louisiana,  and  in  the  state  tribunals. 

Again,  whoever* affirms  jurisdiction  to  be  in  the  courts  of  the 
United  States,  must  make  it  out,  and  remove  all  reasonable  doubts, 
or  the  court  should  not  exercise  it.  Bobyshall  v.  Oppenheimer,  4 
Wash.  C.  C.  483 ;  7  Pet  325 ;  Peters's  C.  C.  36.  Because  these 
courts  are  courts  of  limited  jurisdiction,  and  acting  under  express 
grants,  and  can  presume  nothing  beyond  the  grant,  and  because,  in 
respect  to  admiralty  power,  if  any  thing  is  presumed  when  not  clear, 
it  is  presuming  against  the  trial  by  jury,  and  the  state  tribunals,  and 
their  reserved  rights.  Where  a  jurisdiction  is  of  a  limited  nature, 
"they  [claiming  under  it]  must  show  that  the  party  was  brought 
within  it"  1  East,  650.  And  where  a  case  is  in  part  dependent  on 
common  law,  and  in  part  on  admiralty,  it  must  be  tried  in  the  courts 
of  the  former.     Bee's  Ad.  470. 

But  the  second  objection  to  our  jurisdiction  being  also  considered 
by  the  court  untenable,  this  case  is  to  be  examined  on  the 
*  merits ;  and  as  to  these,  it  seems  to  me  not  free  front  dif-  [  *  501  J 
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ficulty,  though,  in  my  view,  indicating  some  fault  in  both  the 
boats. 

From  the  very  nature  of  navigation,  as  vessels  cannot  be  always 
turned  quick,  and  as  a  constant  look-out  is  hardly  practicable  both 
night  and  day,  collisions  on  rivers  with  frequent  bends  in  them,  like 
the  Mississippi,  and  during  darkness,  are  occasionally  almost  inevi- 
table, and  often  are  attended  by  no  blame.  The  danger  and  injury 
to  both  vessels  is  so  great,  in  almost  every  case,  one  or  both  not  un- 
seldom  going  down,  with  all  on  board,  that  the  strongest  motives 
exist  with  all  to  use  care  and  skill  to  avoid  collisions.  The  want  of 
them,  therefore,  is  never  to  be  presumed,  but  is  required  to  be  clearly 
proved.  To  presume  otherwise,  would  be  to  presume  men  will  en- 
danger their  own  lives  and  property,  as  well  as  those  of  others,  with- 
out any  motive  of  gain  or  ill-will. 

Hence,  our  inquiries  must  start  with  the  probability,  that,  in  such 
collisions,  accident,  and  misconception  as  to  courses  and  distances 
caused  the  injury,  rather  than  neglect  or  want  of  skilL  Indeed,  in 
these  cases  it  is  laid  down  as  a  rule  by  Sir  Christopher  Robinson,  in 
The  Ligo,  2  Hag.  356,  that  "  the  law  requires  that  there  shall  be 
preponderating  evidence  to  fix  the  loss  on  the  party  charged,  before 
the  court  can  adjudge  him  to  make  compensation."  2  Dod.  83.  I 
am  unable  to  discern  any  such  clear  preponderance  in  this  case,  in 
favor  of  The  Luda.  It  is  true  that  some  allowance  must  be  made 
as  to  the  testimony  of  the  officers  and  men  in  each  boat  In  both, 
they  would  naturally  be  attached  to  her  character  or  interest,  and 
desirous,  in  some  degree,  of  vindicating  themselves  or  friends.  And 
it  happens  that,  from  such  or  some  other  cause,  those  on  each  side 
usually  testify  more  favorably  as  to  the  care  aild  skill  with  wiiich 
the  boat  was  conducted  in  which  they  were  employed  at  the  time. 
Hence,  resort  must  be  had  to  some  leading  and  admitted  facts  as  a 
guide,  when  they  can  be  distinctly  ascertained,  to  see  whether  the 
collision  was  from  any  culpable  misconduct  by  either.  For  like 
reasons,  we  should  go  to  witnesses  on  shore  and  passengers,  where 
they  had  means  of  knowledge,  rather  than  to  the  officers  and  crews 
implicated  on  either  side.  Taking  these  for  our  guidance  chiefly, 
and  so  far  as  it  is  possible  here  to  decide  with  much  accuracy,  most 
of  the  case  looks  to  me,  on  the  facts,  quite  as  much  like  one  of  acci- 
dent, or  one  arising  from  error  of  judgment  and  mutual  misappre- 
hension, as  from  any  culpable  neglect  on  the  part  of  the  officers  of 
The  De  Soto  alone. 

It  is  to  be  remembered  that  this  collision  occurred  in  the  night ; 
that  neither  of  the  regular  captains  were  on  the  deck  of  either  boat, 
though  both  pilots  were  at  their  stations ;  that,  being  near  a  landing, 
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The  De  Soto  supposed  The  Lnda  was  going  to  stop  there,  and  hence 
pursued  a  different  course  from  what  she  would  if  not  so  supposing ; 
and  that  The  Luda  supposed  The  De  Soto  would  not  stop  there,  and, 
hence,  did  not  pursue  the  course  she  would,  if  believing  she 
was  •  about  to  stop.  That  both  boats,  in  the  darkness,  [  *  502  J 
seemed,  till  very  near,  to  believe  each  other  further  off  than 
they  in  truth  were,  and,  hence,  did  not  use  so  early  the  precautions 
they  otherwise  might  have  done.  It  is  to  be  remembered,  also,  that 
not  one  of  the  usual  sources  of  blame  in  the  adjudged  cases  existed 
here  clearly  on  the  part  of  The  De  Soto.  Some  witnesses  swear  to 
The  De  Soto's  having  her  light  hung  out,  and  several,  including  a 
passenger,  that  if  The  Luda  had  not  changed  her  course  unexpectedly, 
and  when  near,  she  would  not  have  been  struck  by  The  De  Soto ;  and 
that  The  De  Soto,  if  changing  hers,  and  going  lower  down  than  her 
port,  did  so  only  to  round  to  and  lay  with  her  head  up  in  the  cus- 
tomary manner.  Nor  was  there  any  racing  between  rivals,  to  the 
peril  of  the  vessels  and  life,  which  led  to  the  misfortune,  and  usually 
deserves  condign  punishment.  Nor  was  any  high  speed  attempting 
for  any  purpose;  and  the  movement  of  The  De  Soto,  though  with 
the  current,  is  sworn  to  have  been  slowest,  and  hence  she  was  less 
bound  to  look  out  critically.  The  Chester,  3  Hag.  Ad.  319.  Nor  is 
there  any  law  of  admiralty  requiring  a  descending  boat  on  a  river  to 
lie  still  till  an  ascending  one  approaches  and  passes,  though  an  at- 
tempt was  made  to  show  such  a  usage  on  the  Mississippi,  which 
was  met  by  counter  evidence.  Again,  The  Luda  was  not  at  anchor, 
so  as  to  throw  the  duty  on  The  De  Soto  to  avoid  her,  as  is  often  the 
case  on  the  seacoast  The  Girolamo,  3  Hag.  Ad.  169 ;  The  Eolides, 
ibid.  367.  Nor  was  The  Luda  loaded,  and  the  other  not,  but  in  bal- 
last, and  with  a  wind,  and  hence  bound  not  to  injure  her.  The  Baron 
Holberg,  3  Hag.  Ad.  244 ;  The  Girolama,  ibid.  173.  Nor  was  one 
moved  by  steam,  and  the  other  not,  and  hence  the  former,  being 
more  manageable,  obliged  to  shun  the  latter.  The  Shannon,  2  Hag. 
Ad.  173 ;  The  Perth,  3  Hag.  Ad.  417.  Nor  is  there  a  rule  here,  as 
in  England,  issued  by  the  Trinity  House  in  1840,  and  to  be  obeyed 
or  considered  bad  seamanship,  that  two  steamboats  approaching, 
and  likely  to  hit,  shall  put  their  helms  to  port,  though  the  principle  is 
a  sound  one  on  which  it  rests.  1  Wm.  Rob.  274,  275 ;  7  Jurist,  380, 
999.  Under  considerations  like  these,  if  any  blame  rests  on  The  De 
Soto,  and  there  may  be  some,  certainty  quite  as  much  seems  to 
belong  to  The  Luda.  Neither  put  the  helm  to  port.  Both  boats 
were,  in  my  view,  too  inattentive.  Both  should  have  stopped  their 
engines  earlier,  till  the  course  and  destination  of  each  other  were 
clearly  ascertained ;  and  both  should  have  shaped  their  courses  wider 
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firom  each  other,  till  certain  they  could  pass  without  injury.  7  Juiisti 
380 ;  8  ibid.  320.  The  Luda  certainly  had  more  conspicuous  lights, 
though  The  De  Soto  is  sworn  not  to  have  been  without  them,  and  is 
admitted  to  have  been  seen  by  The  Luda  quite  half  a  mile  ojfT,  though 
in  the  night.  On  the  contrary,  the  movements  of  The  De  Soto  were 
slowest,  which  is  a  favorable  fact  in  such  collisions,  7  Jurist,  381, 

though  she  did  not  lie  by,  as  she  should  have  done,  under 
[  'SOS  ]  the  law  of  Louisiana,  if  that  was  in  force,  *and  she  wished 

to  throw  all  the  risk  on  "  the  ascending  boat ; "  for  throwing 
that  risk  so  is  the  only  gain  by  conforming  to  the  statute.  1  Louis. 
Dig.  528,  Art  3533,  by  Grimes. 

But  I  do  not  propose  to  go  more  fully  into  this,  as  it  is  not  the 
point  on  which  I  think  the  case  should  be  disposed  of.  I  merely 
refer  to  enough  to  show  it  is  a  question  of  difficulty  and  doubt 
whether  the  injury  did  not  result  from  casualty,  or  mutual  misappre- 
hension and  blame,  rather  than  neglect,  except  in  particulars  com- 
mon to  both,  or  at  least  in  some,  attached  to  the  plaintiifs,  if  not  so 
great  as  those  in  respect  to  which  the  original  defendants  erred.  Any 
fault  whatever  in  the  plaintiffs  has,  it  is  said  in  one  case,  been  held 
to  defeat  his  action.  Vanderplank  v.  MlUer,  Moody  &  Malk.  169. 
But  in  any  event,  it  must  influence  the  damages  essentially.  For, 
though,  when  one  vessel  alone  conducts  wrongfully,  she  alone  must 
pay  all  damages  to  the  extent  of  her  value,  5  Bob.  Ad.  345;  and 
this  agrees  with  the  laws  of  Wisbuy,  if  the  damage  be  "  done  on 
purpose,"  2  Peters's  Ad.  84,  85,  App.,  and  with  the  laws  of  Oleron, 
2  ibid.  28 ;  yet,  if  both  vessels  were  culpable,  the  damage  is  to  be 
divided  either  equally  between  them,  3  Hag.  Ad.  328,  note;  4 
Adolph.  &  Ell.  431 ;  9  Car.  &  P.  613 ;  Reeves  v.  The  ConstituUon, 
Gilpin,  679,  or  they  are  to  be  apportioned  in  some  other  more  ap- 
propriate ratio,  looking  critically  to  all  the  facts.  The  Woodrop- 
Sims,  2  Dod.  Ad.  85 ;  3  Scott,  N.  R.  336 ;  3  Man.  &  G.  59 ;  Curtis's 
Admiralty,  145,  note.  So  in  England,  though  no  damages  are  given, 
when  there  is  no  blame  on  the  part  of  the  defendant  The  Dundee, 
1  Hag.  Ad.  120 ;  Smith  et  cU.  v,  Condry,  1  How.  36 ;  2  Brow^ne'j 
Civ.  and  Ad.  Law,  204.  Yet,  by  the  laws  of  Wisbuy,  1  Peters's  Ad. 
89,  App. :  ^'  If  two  ships  strike  against  one  another,  and  one  of  them 
unfortunately  perishes  by  the  blow,  the  merchandise  that  is  lost  out 
of  both  of  them,  shall  be  valued  and  paid  for  pro  ratd  by  both  owners, 
and  the  damage  of  the  ships  shall  also  be  answered  for  by  both  ac- 
cording to  their  value."  Sea  Laws,  141.  This  is  now  the  law  in 
Holland,  and  is  vindicated  by  Bynkershoek,  so  as  to  cover  cases  of 
doubt  and  equalize  the  loss.  2  Browne's  Civ.  and  Ad.  Law,  205, 
206.     So  now  on  the  continent,  where  a  collision  happened  between 
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vessels  in  the  River  Elbe,  and  it  was  not  the  result  of  neglect,  the 
loss  was  divided  equally.  Story's  Ck>nflict  of  Laws,  423;  Peters 
et  dL  V.  Warren  Ins.  Company,  14  Pet  99 ;  4  Adolph.  &  Ell.  420. 

Hence,  whether  we  conform  to  the  admiralty  law  of  England  on 
this  point,  though  refusing  to  do  it  on  other  points,  or  take  the  rule 
on  the  continent  for  a  guide,  the  amount  of  damages  allowed  in  this 
case  is  erroneous,  if  there  was  any  neglect  on  the  part  of  the  original 
plaintiffs,  or  if  the  collision  between  the  boats  was  accidental. 

Daniel,  J.,  requested  his  dissent  to  the  judgment  of  the  court  to 
be  entered  on  the  record,  and  for  reasons  concurring  generally  with 
those  offered  by  Judge  Woodbury. 

•  Grier,  J.,  concurred  with  Mr.  Justice  Woodbury  in  the  [  •504  ] 
opinion  delivered  by  him,  so  far  as  it  related  to  the  question 
of  the  jurisdiction  of  courts  of  admiralty,  and  also  that  the  weight  of 
evidence  in  this  case  was  against  the  existence  of  a  tide  at  the  place 
of  collision,  but  concurred  with  the  majority  of  the  court  that  The 
De  Soto  was  in  fault,  and  justly  holden  for  the  whole  loss  occasioned 
by  the  collision. 

6H.8i4;  7H.288;  10  H.  686;  12  H.  448;  14  H.  682;  20  H.  296;  23  H.  209;  IB.  674; 

4  Wal.  666;  7  W«l.  196,62-1. 


Samuel  Thurlow,  Plaintiff  in  Error,  v.  The  Commonwealth  of 
Massachusetts.  Joel  Fletcher,  Plaintiff  in  Error,  v.  The  State 
op  Rhode  Island  and  Providence  Plantations.  Andrew 
Peirce,  Jr.,  and  Thomas  W.  Peirce,  Plaintiffs  in  Error,  r.  The 
Stats  of  New  Hampshire. 

5  H.  504. 

On  trial  of  an  indictment  founded  on  the  47th  chapter  of  the  Revised  Statutes  of  Massaclw* 
setts,  and  on  a  statute  of  that  State  passed  in  1837,  c.  242,  regnlating  the  sale  of  ardent 
spirits,  it  appeared  upon  the  trial  that  some  of  the  sales  charged  were  of  foreign  liquors ; 
and  the  court  charged  the  jury  that  the  license  laws  of  the  State  applied  to  retail  sales  of 
foreign  liquors,  and  that  such  laws  were  not  repugnant  to  the  constitution  or  laws  of  the 
United  States.  —  Udd^  that  so  much  of  this  instmction  aa  related  to  the  validity  of  these 
laws,  was  correct. 

The  same  decision  was  made  in  another  case,  under  a  similar  law,  of  the  State  of  Rhode 
Island. 

In  the  third  case,  it  was  held  that  a  law  of  New  Hampshire,  the  effect  of  which  was  to  pro- 
hibit the  sale,  without  license,  of  a  barrel  of  gin,  purchased  by  tlie  defendant  in  Massachu- 
setts, and  by  him  imported  into  New  Hampshire,  was  not  repugnant  to  the  constitution 
or  laws  of  the  United  States. 

These  three  cases  came  up  on  writs  of  error  under  the  25th  section 
of  the  judiciary  act  of  1789,^  and  were  argued  together ;  the  first  by 
Webster  and  Choaie^  for  the  plaintiff,  and  John  Davisj  contra, — the 

I  1  Stats,  at  Lar«Te,  85. 
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second  by  Ames  and  Whipple,  for  the  plaintiff,  and  jR.  W.  Greene^ 
contra,  —  the  third  by  John  P.  Hale,  for  the  plaintiffs,  and  BurkCj 
contra* 

It  is  i)ot  deemed  necessary  to  set  out  the  statutes  on  which  the 
indictments  were  founded.  Their  substance  and  effect  are  clearly 
stated  by  the  chief  justice,  as  well  as  by  the  other  judges,  in  their 
opinions,  and  there  was  no  controversy  concerning  their  construction, 
or  meaning  and  effect 

No  opinion  of  the  court  was  pronounced.  Each  justice  gave  his 
own  reasons  for  affirming  the  decisions  of  the  state  courts. 

[  *  573  ]  •  Taney,  C.  J.  In  the  cases  of  Thurlow  v.  The  State  of 
Massachusetts,  of  Fletcher  v.  The  State  of  Rhode  Island, 
and  of  Peirce  et  al  v.  The  State  of  New  Hampshire,  the  judgments 
of  the  respective  state  courts  are  severally  affirmed. 

The  justices  of  this  court  do  not,  however,  altogether  agree  in  the 
principles  upon  which  these  cases  are  decided,  and  I  therefore  pro* 
ceed  to  state  the  grounds  upon  which  I  concur  in  affirming  the  judg- 
ments. The  first  two  of  these  cases  depend  upon  precisely  the  same 
principles ;  and,  although  the  case  against  the  State  of  New  Hamp- 
shire differs  in  some  respects  firom  the  others,  yet  there  are  important 
principles  common  to  all  of  them,  and  on  that  account  it  is  more 
convenient  to  consider  them  together.  Each  of  the  cases  has  arisen 
upon  state  laws,  passed  for  the  purpose  of  discouraging  the  use  of 
ardent  spirits  within  their  respective  territories,  by  prohibiting  their 
sale  in  small  quantities,  and  without  licenses  previously  obtained 
from  the  state  authorities.  And  the  validity  of  each  of  them  has 
been  drawn  in  question,  upon  the  ground  that  it  is  repugnant  to  that 
clause  of  the  constitution  of  the  United  States  which  confers  upon 
congress  the  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States. 

The  cases  have  been  separately  and  fully  and  ably  argued,  and 
the  questions  which  they  involve  are  undoubtedly  of  the  highest  im- 
portance. But  the  construction  of  this  clause  in  the  constitution  has 
been  so  fully  discussed  at  the  bar,  and  in  the  opinions  delivered  by 
the  court  in  former  cases,  that  scarcely  any  thing  can  be  suggested 
at  this  day  calculated  to  throw  much  additional  light  upon  the  sub- 
ject, or  any  argument  offered  which  has  not  heretofore  been  consid- 
ered, and  commented  on,  and  which  may  not  be  found  in  the  reports 
of  the  decisions  of  this  court. 

It  is  not  my  purpose  to  enter  into  a  particular  examination  of  the 
various  passages  in  different  opinions  of  the  court,  or  of  some  of  its 
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membere,  in  former  cases,  which  have  been  referred  to  by  counseli 
and  relied  upon  as  supporting  the  construction  of  the  constitution 
for  which  they  are  respectively  contending.  And  I  am  the  less  in- 
clined to  do  so,  because  I  think  these  controversies  often  arise  from 
looking  to  detached  passages  in  the  opinions,  where  general  expres- 
sions are  sometimes  used,  which,  taken  by  themselves,  are  susceptible 
of  a  construction  that  the  court  never  intended  should  be  given  to 
them,  and  which,  in  some  instances,  would  render  different  portions 
of  the  opinion  inconsistent  with  each  other.  It  is  only  by  looking  to 
the  case  under  consideration  at  the  time,  and  taking  the  whole  opin* 
ion  together,  in  all  its  bearings,  that  we  can  correctly  understand  the 
jndgment  of  the  court 

The  constitution  of  the  United  States  declares  that  that  constitu- 
tion, and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  *  thereof,  and  all  treaties  made,  or  which  shall  [  *  574  ] 
be  made,  under  the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land.  It  follows  that  a  law  of  congress,  reg- 
ulating commerce  with  foreign  nations,  or  among  the  several  States, 
is  the  supreme  law ;  and  if  the  law  of  a  State  is  in  conflict  with  it, 
the  law  of  congress  must  prevail,  and  the  state  law  cease  to  operate 
so  far  as  it  is  repugnant  to  the  law  of  the  United  States. 

It  is  equally  clear  that  the  power  of  congress  over  this  subject  does 
not  extend  further  than  the  regulation  of  commerce  with  foreign 
nations  and  among  the  several  States ;  and  that  beyond  these  limits, 
the  States  have  never  surrendered  their  power  over  trade  and  com- 
merce, and  may  still  exercise  it,  free  from  any  controlling  power  on 
the  part  of  the  general  government  Every  State,  therefore,  may 
regulate  its  own  internal  traffic,  according  to  its  own  judgment,  and 
upon  its  own  views  of  the  interest  and  well-being  of  its  citizens. 

I  am  not  aware  that  these  principles  have  ever  been  questioned. 
The  difficulty  has  always  arisen  on  their  application ;  and  that  diffi- 
culty is  now  presented  in  the  Rhode  Island  and  Massachusetts  cases, 
wheie  the  question  is,  how  far  a  State  may  regulate  or  prohibit  the 
sale  of  ardent  spirits,  the  importation  of  which  from  foreign  countries, 
has  been  authorized  by  congress.  Is  such  a  law  a  regulation  of  for^ 
eign  commerce,  or  of  the  internal  traffic  of  the  State  ? 

It  is  unquestionably  no  easy  task  to  mark,  by  a  certain  and  definite 
line,  the  division  between  foreign  and  domestic  commerce,  and  to  fix 
the  precise  point,  in  relation  to  every  imported  article,  where  the 
paramount  power  of  congress  terminates,  and  that  of  the  State  be- 
gins. The  constitution  itself  does  not  attempt  to  define  these  limits. 
They  cannot  be  determined  by  the  laws  of  congress  or  the  Stat^,  as 
neither  can,  by  its  own  legislation,  enlarge  its  own  powers,  or  lestiict 
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those  of  the  other.  And  as  the  constitution  itself  does  not  draw  the 
line,  the  question  is  necessarily  one  for  judicial  decision,  and  depend- 
ing altogether  upon  the  words  of  the  constitution. 

This  question  came  directly  before  the  court,  for  the  first  time,  in 
the  case  of  Brown  v.  The  State  of  Maryland,  12  Wheat.  419.  And 
the  court  there  held  that  an  article  authorized  by  a  law  of  congress 
to  be  imported,  continued  to  be  a  part  of  the  foreign  commerce  of 
the  country  while  it  remained  in  the  hands  of  the  importer  for  sale, 
in  the  original  bale,  package,  or  vessel  in  which  it  was  imported ; 
that  the  authority  given  to  import,  necessarily  carried  with  it  the 
right  to  sell  the  imported  article  in  the  form  and  shape  in  which  it 
was  imported ;  and  that  no  State,  either  by  direct  assessment,  or  by 
requiring  a  license  from  the  importer  before  he  ^as  permitted  to  sell, 
could  impose  any  burden  upon  him  or  the  property  imported  beyond 
what  the  law  of  congress  had  itself  imposed;  but  that,  when  the 
original  package  was  broken  up,  for  use  or  for  retail  by  the 
[  *  575  ]  importer,  *  and  also  when  the  commodity  had  passed  £rom 
his  hands  into  the  hands  of  a  purchaser,  it  ceased  to  be  an 
import,  or  a  part  of  foreign  commerce,  and  became  subject  to  the 
laws  of  the  State,  and  might  be  taxed  for  state  purposes,  and  the 
sale  regulated  by  the  State,  like  any  other  property.  This  I  under- 
stand to  be  substantially  the  decision  in  the  case  of  Brown  v.  The 
State  of  Maryland,  drawing  the  line  between  foreign  commerce, 
which  is  subject  to  the  regulation  of  congress,  and  internal  or  domes- 
tic commerce,  which  belongs  to  the  States,  and  over  which  congress 
can  exercise  no  control. 

I  argued  the  case  in  behalf  of  the  State,  and  endeavored  to  main- 
tain that  the  law  of  Maryland,  which  required  the  importer  as  well 
as  other  dealers  to  take  out  a  license  before  he  could  sell,  and  for 
which  he  was  to  pay  a  certain  sum  to  the  State,  was  valid  and 
constitutional ;  and  certainly  I  at  that  time  persuaded  myself  that 
I  was  right,  and  thought  the  decision  of  the  court  restricted  the 
powers  of  the  State  more  than  a  sound  construction  of  the  consti- 
tution of  the  United  States  would  warrant.  But  further  and  more 
mature  reflection  has  convinced  me  that  the  rule  laid  down  by  the 
supreme  court  is  a  just  and  safe  one,  and  perhaps  the  best  that  could 
have  been  adopted  for  preserving  the  right  of  the  United  States  on 
the  one  hand,  and  of  the  States  on  the  other,  and  preventing  collis- 
ion between  them.  The  question,  I  have  already  said,  was  a  very 
difficult  one  for  the  judicial  mind.  In  the  nature  of  things,  the  line 
of  division  is  in  some  degree  vague  and  indefinite,  and  I  do  not  see 
how  it  could  be  drawn  more  accurately  and  correctiy,  or  more  in 
harmony  wi^h  the  obvious  intention  and  object  of  this  provision  in 
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the  constitution*  Indeed,  goods  imported,  while  they  remain  in  the 
hands  of  the  importer,  in  the  form  and  shape  in  which  they  were 
brought  into  the  country,  can  in  no  just  sense  be  regarded  as  a  part 
of  that  mass  of  property  in  the  State  usually  taxed  for  the  support 
of  the  state  government  The  immense  amount  of  foreign  products 
used  and  consumed  in  this  country  are  imported,  landed,  and  oJfTered 
for  sale  in  a  few  commercial  cities,  and  a  very  small  portion  of  them 
are  intended  or  expected  to  be  used  in  the  State  in  which  they  are 
imported.  A  great  (perhaps  the  greater)  part  imported,  in  some  of 
tiie  cities,  is  hot  owned  or  brought  in  by  citizens  of  the  State,  but  by 
citizens  of  other  States,  or  foreigners.  And  while  they  are  in  the 
hands  of  the  importer  for  sale,  in  the  form  and  shape  in  which  they 
were  introduced,  and  in  which  they  are  intended  to  be  sold,  they 
may  be  regarded  as  merely  in  transitu^  and  on  their  way  to  the  dis- 
tant cities,  villages,  and  country  for  which  they  are  destined,  and 
where  they  are  expected  to  be  used  and  consumed,  and  for  the  sup- 
ply of  which  they  were  in  truth  imported.  And  a  tax  upon  them 
while  in  this  condition,  for  State  purposes,  whether  by  direct  assess- 
ment, or  indirectly,  by  requiring  a  license  to  sell,  would 
be  hardly  more  justifiable  in  principle  *  than  a  transit  duty  [  *  676  ] 
upon  the  merchandise  when  passing  through  a  State.  A 
tax  in  any  shape  upon  imports  is  a  tax  on  the  consumer,  by  enhanc- 
ing the  price  of  the  commodity.  And  if  a  State  is  permitted  to 
levy  it  in  any  form,  it  will  put  it  in  the  power  of  a  maritime  importing 
State  to  raise  a  revenue  for  the  support  of  its  own  government  from 
citizens  of  other  States,  as  certainly  and  ejfTectually  as  if  the  tax  was 
laid  openly  and  without  disguise  as  a  duty  on  imports.  Such  a 
power  in  a  State  would  defeat  one  of  the  principal  objects  of  form- 
ing and  adopting  the  constitution.  It  cannot  be  done  directly,  in 
the  shape  of  a  duty  on  imports,  for  that  is  expressly  prohibited. 
And  as  it  cannot  be  done  directly,  it  could  hardly  be  a  just  and 
sound  construction  of  the  constitution  which  would  enable  a  State 
to  accomplish  precisely  the  same  thing  under  another  name,  and  in 
a  different  form. 

Undoubtedly,  a  State  may  impose  a  tax  upon  its  citizens  in  pro- 
portion to  the  amount  they  are  respectively  worth ;  and  the  importing 
merchant  is  liable  to  this  assessment  like  any  other  citizen,  and  is 
chargeable  according  to  the  amount  of  his  property,  whether  it  con- 
sists of  monfey  engaged  in  trade,  or  of  imported  goods  which  he  pro- 
poses to  sell,  or  any  other  property  of  which  he  is  the  owner.  But  a 
tax  of  this  description  stands  upon  a  very  different  footing  from  a 
tax  on  the  thing  imported,  while  it  remains  a  part  of  foreign  com- 
merce, and  is  not  introduced  into  the  general  mass  of  property  in 
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the  State.  Nor,  indeed,  can  it  even  influence  materially  the  price 
of  the  commodity  to  the  consumer,  since  foreigners,  as  well  as  citi- 
zens of  other  States,  who  are  not  chargeable  with  the  tax,  may 
import  goods  into  the  same  place  and  offer  them  for  sale  in  the  same 
market,  and  with  whom  the  resident  merchant  necessarily  enters  into 
competition. 

Adopting,  therefore,  the  rule  as  laid  down  in  Brown  v.  The  State 
of  Maryland,  12  W.  419,  I  proceed  to  apply  it  to  the  cases  of  Mas* 
sachusetts  and  Rhode  Island.  The  laws  of  congress  regulating 
foreign  commerce  authorize  the  importation  of  spirits,  distilled  liquors, 
and  brandy,  in  casks  or  vessels  not  containing  less  than  a  certain 
quantity,  specified  in  the  laws  upon  this  subject.  Now,  if  the  state 
laws  in  question  came  in  collision  with  those  acts  of  congress,  and 
prevented  or  obstructed  the  importation  or  sale  of  these  articles  by 
the  importer  in  the  original  cask  or  vessel  in  which  they  were  im- 
ported, it  would  be  the  duty  of  this  court  to  declare  them  void. 

It  has,  indeed,  been  suggested,  that,  if  a  State  deems  the  traffic 
in  ardent  spirits  to  be  injurious  to  its  citizens,  and  calculated  to  in* 
troduce  immorality,  vice,  and  pauperism  into  the  State,  it  may  con- 
stitutionally refuse  to  permit  its  importation,  notwithstanding  the 
laws  of  congress ;  and  that  a  State  may  do  this  upon  the  same  prin- 
ciples that  it  may  resist  and  prevent  the  introduction  of  disease, 
pestilence,  or  pauperism  from  abroad.  But  it  must  be  remembered 
that  disease,  pestilence,  and  pauperism  are  not  subjects  of 
[  *  577  ]  commerce,  *  although  sometimes  among  its  attendant  evils. 
They  are  not  things  to  be  regulated  and  trafficked  in,  but  to 
be  prevented,  as  far  as  human  foresight  or  human  means  can  guard 
against  them.  But  spirits  and  distilled  liquors  are  universally  ad- 
mitted to  be  subjects  of  ownership  and  property,  and  are  therefore 
subjects  of  exchange,  barter,  and  traffic,  like  any  other  commodity  in 
which  a  right  of  property  exists.  And  congress,  under  its  general 
power  to  regulate  commerce  with  foreign  nations,  may  prescribe 
what  article  of  merchandise  shall  be  admitted,  and  what  excluded ; 
and  may  therefore  admit,  or  not,  as  it  shall  seem  best,  the  importa- 
tion of  ardent  spirits.  And  inasmuch  as  the  laws  of  congress 
authorize  their  importation,  no  State  has  a  right  to  prohibit  their 
introduction. 

But  I  do  not  understand  the  law  of  Massachusetts  or  Rhode  Island 
as  interfering  with  the  trade  in  ardent  spirits  while  the  article  remains 
a  part  of  foreign  commerce,  and  is  in  the  bands  of  the  importer  for 
sale,  in  the  cask  or  vessel  in  which  the  laws  of  congress  authorize  it 
to  be  imported.  These  state  laws  act  altogether  upon  the  retail  or 
domestic  traffic  within  their  respective  borders.     They  act  upon  the 
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article  after  it  has  passed  the  line  of  foreign  commerce,  and  become 
a  part  of  the  general  mass  of  property  in  the  State.  These  laws 
may,  indeed,  discomage  imports,  and  diminish  the  price  which 
ardent  spirits  would  otherwise  bring.  But  although  a  State  is  bound 
to  receive  and  to  permit  the  sale  by  the  importer  of  any  article  of 
merchandise  which  congress  authorizes  to  be  imported,  it  is  not 
bound  to  famish  a  market  for  it,  nor  to  abstain  from  the  passage  of 
any  law  which  it  may  deem  necessary  or  advisable  to  guard  the 
health  or  morals  of  its  citizens,  although  such  law  may  discourage 
importation,  or  diminish  the  profits  of  the  importer,  or  lessen  the 
revenue  of  the  general  government  .  And  if  any  State  deems  the 
retail  and  internal  traffic  in  ardent  spirits  injurious  to  its  citizens, 
and  calculated  to  produce  idleness,  vice,  or  debauchery,  I  see  nothing 
in  the  constitution  of  the  United  States  to  prevent  it  from  regulating 
and  restraining  the  traffic,  or  from  prohibiting  it  altogether,  if  it 
thinks  proper.  Of  the  wisdom  of  this  policy,  it  is  not  my  province 
or  my  purpose  to  speak.  Upon  that  subject,  each  State  must  decide 
for  itself.  I  speak  only  of  the  restrictions  which  the  constitution  and 
laws  of  the  United  States  have  imposed  upon  the  States.  And  as 
these  laws  of  Massachusetts  and  Rhode  Island  are  not  repugnant  to 
the  constitution  of  the  United  States,  and  do  not  come  in  conflict 
with  any  law  of  congress  passed  in  pursuance  of  its  authority  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
States,  there  is  no  ground  upon  which  this  court  can  declare  them  to 
be  void. 

I  now  come  to  the  New  Hampshire  case,  in  which  a  different 
principle  is  involved, — the  question,  however,  arising  under  the 
same  clause  in  the  constitution,  and  depending  on  its  construction. 

The  law  of  New  Hampshire  prohibits  the  sale  of  distilled 
spirits,  *in  any  quantity,  without  a  license  from  the  select-  [  *  678  ] 
men  of  the  town  in  which  the  party  resides.  The  plaintiffs 
in  error,  who  were  merchants  in  Dover,  in  New  Hampshire,  purchased 
a  barrel  of  gin  in  Boston,  brought  it  to  Dover,  and  sold  it  in  the  cask 
in  which  it  was  imported,  without  a  license  from  the  selectmen  of 
the  town.  For  this  sale  they  were  indicted,  convicted,  and  fined, 
under  the  law  above  mentioned. 

The  power  to  regulate  commerce  among  the  several  States  is 
granted  to  congress  in  the  same  clause,  and  by  the  same  words,  as 
the  power  to  regulate  commerce  with  foreign  nations,  and  is  coex- 
tensive  with  it.  And,  according  to  the  doctrine  in  Brown  v.  Mary- 
land, the  article  in  question,  at  the  time  of  the  sale,  was  subject  to 
the  legislation  of  congress. 

The  present  case,  however,  differs  from  Brown  t;.  The  State  of 
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Maryland  in  this, — that  the  former  was  one  arising  oat  of  com- 
merce  with  foreign  nations,  which  congress  had  regulated  by  law ; 
whereas  the  present  is  a  case  of  commerce  between  two  States,  in 
relation  to  which  congress  has  not  exercised  its  power.  Some  acts 
of  congress  have  indeed  been  referred  to  in  relation  to  the  coasting 
trade.  But  they  are  evidently  intended  merely  to  prevent  smuggling, 
and  do  not  regulate  imports  or  exports  from  one  State  to  another. 
This  case  differs  also  from  the  cases  of  Massachusetts  and  Rhode 
Island ;  because,  in  these  two  cases,  the  laws  of  the  States  operated 
upon  the  articles  after  they  had  parsed  beyond  the  limits  of  foreign 
commerce,  and  consequently  were  beyond  the  control  and  power  of 
congress.  But  the  law  of  New  Hampshire  acts  directly  upon  an 
import  from  one  State  to  another,  while  in  the  hands  of  the  importer 
for  sale,  and  is  therefore  a  regulation  of  commerce,  acting  upon  the 
cui^icle  while  it  is  within  the  admitted  jurisdiction  of  the  general  gov- 
ernment, and  subject  to  its  control  and  regulation. 

The  question,  therefore,  brought  up  for  decision  is,  whether  a  State 
is  prohibited  by  the  constitution  of  the  United  States  from  making 
any  regulations  of  foreign  commerce,  or  of  commerce  with  another 
State,  although  such  regulation  is  confined  to  its  own  territory  and 
made  for  its  own  convenience  or  interest,  and  does  not  come  in  con- 
flict with  any  law  of  congress.  In  other  words,  whether  the  grant 
of  power  to  congress  is  of  itself  a  prohibition  to  the  States,  and  ren- 
ders all  state  laws  upon  the  subject  null  and  void.  This  is  the 
question  upon  which  the  case  turns ;  and  I  do  not  see  how  it  can  be 
decided  upon  any  other  ground,  provided  we  adopt  the  line  of  divis- 
ion between  foreign  and  domestic  commerce  as  marked  out  by  the 
court  in  Brown  v.  The  State  of  Maryland.  I  proceed,  therefore,  to 
state  my  opinion  upon  it. 

It  is  well  known  that  upon  this  subject  a  difference  of  opinion  has 
existed,  and  still  exists,  among  the  members  of  this  court  But 
with  every  respect  for  the  opinion  of  my  brethren  with  whom 
[  •  579  ]  I  •  do  not  agree,  it  appears  to  me  to  be  very  clear,  that  the 
mere  grant  of  power  to  the  general  government  cannot, 
upon  any  just  principles  of  construction,  be  construed  to  be  an 
absolute  prohibition  to  the  exerpise  of  any  power  over  the  same  sub- 
ject by  the  States.  The  controlling  and  supreme  power  over  com- 
merce with  foreign  nations  and  the  several  States  is  undoubtedly 
conferred  upon  congress.  Yet,  in  my  judgment,  the  State  may, 
nevertheless,  for  the  safety  or  convenience  of  tradef  or  for  the  protec- 
tion of  the  health  of  its  citizens,  make  regulations  of  commerce  for 
its  own  ports  and  harbors,  and  for  its  own  territory ;  and  such  regu- 
lations are  valid  unless  they  come  in  conflict  with  a  law  of  congress. 
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Such  evidently,  I  think,  was  the  construction  which  the  constitution 
universally  received  at  the  time  of  its  adoption,  as  appears  from  the 
legislation  of  congress  and  of  the  several  States ;  and  a  careful  ex- 
amination of  the  decisions  of  this  court  will  show,  that,  so  far  from 
sanctioning  the  opposite  doctrine,  they  recognize  and  maintain  the 
power  of  the  States. 

The  language  in  which  the  grant  of  power  to  the  general  govern- 
ment is  made,  certainly  furnishes  no  warrant  for  a  difi'erent  construc- 
tion, and  there  is  no  prohibition  to  the  States.  Neither  can  it  be 
inferred  by  comparing  the  provision  upon  this  subject  with  those  that^ 
relate  to  other  powers  granted  by  the  constitution  to  the  general  gov- 
ernment. On  the  contrary,  in  many  instances,  after  the  grant  is 
made,  the  constitution  proceeds  to  prohibit  the  exercise  of  the  same 
power  by  the  States  in  express  terms ;  in  some  cases  absolutely,  in 
others  without  the  consent  of  congress.  And  if  it  was  intended  to. 
forbid  the  States  from  making  any  regulations  of  commerce,  it  is 
difficult  to  account  for  the  omission  to  prohibit  it,  when  that  pro- 
hibition has  been  so  carefully  and  distinctly  inserted  in  relation  to 
other  powers,  where  the  action  of  the  State  over  the  same  subject 
was  intended  to  be  entirely  excluded.  But  if^  as  I  think,  the  framers 
of  the  constitution  (knowing  that  a  multitude  of  minor  regulations 
must  be  necessary,  which  congress  amid  its  great  concerns  could 
never  find  time  to  consider  and  provide)  intended  merelyto  make  the 
power  of- the  federal  government  supreme  upon  this  subject  over  that 
of  the  States,  then  the  omission  of  any  prohibition  is  accounted  for, 
and  is  consistent  with  the  whole  instrument  The  supremacy  of  the 
laws  of  congress,  in  cases  of  collision  with  state  laws,  is  secured  in 
the  article  which  declares  that  the  laws  of  congress,  passed  in  pur- 
suance of  the  powers  granted,  shall  be  the  supreme  law ;  and  it  is 
only  where  both  governments  may  legislate  on  the  same  subject  that 
this  article  may  operate.  For  if  the  mere  grant  of  power  to  the  gen- 
eral government  was  in  itself  a  prohibition  to  the  States,  there  would 
seem  to  be  no  necessity  for  providing  for  the  supremacy  of  the  laws 
of  congress,  as  all  state  laws  upon  the  subject  would  be  ipso  facto 
void,  and  there  could,  therefore,  be  no  such  thing  as  con- 
flicting laws,  nor  any  question  *  about  the  supremacy  of  [  *  580  ] 
conflicting  legislation.  It  is  only  where  both  may  legislate 
on  the  subject  that  the  question  can  arise. 

I  have  said  that  the  legislation  of  congress  and  the  States  had  con- 
formed to  this  construction  from  the  foundation  of  the  government. 
This  is  sufficientiy  exemplified  ii^he  laws  in  relation  to  pilots  and 
pilotage,  and  the  health  and  quarntine  laws. 

In  relation  to  the  first,  they  are  aa||itted  on  all  hands  to  belong  to 
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foreign  commerce,  and  to  be  subject  to  the  regulations  of  congress, 
under  the  grant  of  power  of  which  we  are  speaking.  Yet  they  have 
been  continually  regulated  by  the  maritime  States,  as  fully  and  en- 
tirely since  the  adoption  of  the  constitution  as  they  were  before ;  and 
there  is  but  one  law  of  congress  ^  making  any  specific  regulation  upon 
the  subject,  and  that  passed  as  late  as  1837,  and  intended,  as  it  is 
understood,  to  alter  only  a  single  provision  of  the  New  York  law, 
leaving  the  residue  of  its  provisions  entirely  untouched.  It  is  true, 
that  the  act  of  1789^  provides  that  pilots  shall  continue  to  be  rega* 
lated  by  the  laws  of  the  respective  States  then  in  force,  or  which  may 
thereafter  be  passed,  until  congress  shall  make  provision  on  the  sub- 
ject. And  undoubtedly  congress  had  the  power,  by  assenting  to  the 
state  laws  then  in  force,  to  make  them  its  own,  and  thus  make  the 
previous  regulations  of  the  States  the  regulations  of  the  general  gov- 
.ernment.  But  it  is  equally  clear,  that,  as  to  all  future  laws  by  the 
States,  if  the  constitution  deprived  them  of  the  power  of  making  any 
regulations  on  the  subject,  an  act  of  congress  could  not  restore  it. 
For  it  will  hardly  be  contended  that  an  act  of  congress  can  alter  the 
constitution,  and  confer  upon  a  State  a  power  which  the  constitution 
declares  it  shall  not  possess.  And  if  the  grant  of  power  to  the  United 
States  to  make  regulations  of  commerce  is  a  prohibition  to  the  States 
to  make  any  regulation  upon  the  subject,  congress  could  no  more 
restore  to  the  States  the  power  of  which  it  was  thus  deprived,  than  it 
could  authorize  them  to  coin  money,  or  make  paper  money  a  tender 
in  the  payment  of  debts,  or  to  do  any  other  act  forbidden  to  them  by 
the  constitution.  Every  pilot  law  in  the  commercial  States  has,  it  is 
believed,  been  either  modified  or  passed  since  the  act  of  1789  adopted 
those  then  in  force  ;  and  the  provisions  since  made  are  aU  void,  if  the 
restriction  on  the  power  of  the  States  now  contended  for  should  be 
maintained ;  and  the  regulations  made,  the  duties  imposed,  the  se- 
curities required,  and  penalties  inflicted  by  these  various  state  laws 
are  mere  nullities,  and  could  not  be  enforced  in  a  court  of  justice. 
It  is  hardly  necessary  to  speak  of  the  mischiefs  which  such  a  con- 
struction would  produce  to  those  who  are  engaged  in  shipping,  navi- 
gation, and  commerce.  Up  to  this  time  their  validity  has  never  been 
questioned.  On  the  contrary,  they  have  been  repeatedly  recognized 
and  upheld  by  the  decisions  of  this  court ;  and  it  will  be  difficult  to 

show  how  this  can  be  done,  except  upon  the  construction 
[  *  581  ]  of  the  constitution  which  I  am  now  maintaining.    *  So,  also, 

in  regard  to  health  and  quarantine  laws.  They  have  been 
continually  passed  by  the  States  ever  since  the  adoption  of  the  con- 
stitution, and  the  power  to  pass  them  recognized  by  acts  of  congress, 

1 5  Stats,  at  Large,  153.  «  1  Ibid.  54. 
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and  the  revenue  officers  of  the  general  government  du'ected  to  assist 
in  their  execution.  Yet  all  of  these  health  and  quarantine  laws  are 
necessarily,  in  some  degree,  regulations  of  foreign  commerce  in  the 
ports  and  harbors  of  the  State.  They  subject  the  ship,  and  cargo, 
and  crew  to  the  inspection  of  a  health-officer  appointed  by  the  State ; 
they  prevent  the  crew  and  cargo  from  landing  until  the  inspection  is 
made,  and  destroy  the  cargo  if  deemed  dangerous  to  health.  And 
during  all  this  time  the  vessel  is  detained  at  the  place  selected  for  the 
quarantine  ground  by  the  state  authority.  The  expenses  of  these 
precautionary  measures  are  also  usually,  and  I  believe  universally, 
charged  upon  the  master,  the  owner,  or  the  ship,  and  the  amount 
regulated  by  the  state  law,  and  not  by  congress.  Now,  so  far  as 
these  laws  interfere  with  shipping,  navigation,  or  foreign  commerce, 
or  impose  burdens  upon  either  of  them,  they  are  unquestionably  regu- 
lations of  commerce.  Yet,  as  I  have  already  said,  the  power  has  been 
continually  exercised  by  the  States,  has  been  continually  recognized 
by  congress  ever  since  the  adoption  of  the  constitution,  and  con- 
v^ntly  affirmed  and  supported  by  this  court  whenever  the  subject 
came  before  it. 

The  decisions  of  this  court  will,  also,  in  my  opinion,  when  carefully 
examined,  be  found  to  sanction  the  construction  I  am  maintaining. 
It  is  not  my  purpose  to  refer  to  all  of  the  cases  in  which  this  question 
has  been  spoken  of,  but  only  to  the  principal  and  leading  ones ; 
and, — 

Firsts  to  Gibbons  v.  Ogden,  9  Wheat  1,  because  this  is  the  case 
usually  referred  to  and  reUed  on  to  prove  the  exclusive  power  of  con- 
gress and  the  prohibition  to  the  States.  It  is  true  that  one  or  two 
passages  in  that  opinion,  taken  by  themselves,  and  detached  from  the 
context,  would  seem  to  countenance  this  doctrine.  And,  indeed,  it 
has  always  appeared  to  me  that  this  controversy  has  mainly  arisen 
out  of  that  case,  and  that  this  doctrine  of  the  exclusive  power  of  con- 
gress, in  the  sense  in  which  it  is  now  contended  for,  is  comparatively 
a  modern  one,  and  was  never  seriously  put  forward  in  any  case  until 
after  the  decision  of  Gibbons  v.  Ogden,  although  it  has  been  abun- 
dantly discussed  since.  Still,  it  seems  to  me  to  be  clear,  upon  a  care- 
ful examination  of  that  case,  that  the  expressions  referred  to  do  not 
warrant  the  inference  drawn  from  them,  and  were  not  used  in  the 
sense  imputed  to  them;  and  that  the  opinion  in  that  case,  when 
taken  altogether  and  with  reference  to  the  subject-matter  before  the 
court,  establishes  the  doctrine  that  a  State  may,  in  the  execution  of 
its  powers  of  internal  police,  make  regulations  of  foreign  commerce ; 
and  that  such  regulations  are  valid,  unless  they  come  into  collision 
with  a  law  of  congress.     Upon  examining  that  opinion,  it  will  be 
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[  •  582  ]  seen  that  the  court,  when  it  uses  the  expressions  •which 
are  supposed  to  countenance  the  doctrine  of  exclusive  power 
in  congress,  is  commenting  upon  the  argument  of  counsel  in  favor 
of  equal  powers  on  this  subject  in  the  States  and  the  general  govern- 
ment, where  neither  party  is  bound  to  yield  to  the  other;  and  is 
dra^kdng  the  distinction  between  cases  of  concurrent  powers  and 
those  in  which  the  supreme  or  paramount  power  was  granted  to  con- 
gress. It  therefore  very  justly  speaks  of  the  States  as  exercising  their 
own  powers  in  laying  taxes  for  state  purposes,  although  the  same 
thing  is  taxed  by  congress ;  and  as  exercising  the  powers  granted  to 
congress  when  they  make  regulations  of  commerce.  In  the  first  case, 
the  state  power  is  concurrent  with  that  of  the  general  government, — 
is  equal  to  it,  and  is  not  bound  to  yield.  In  the  second,  it  is  subordi- 
nate and  subject  to  the  superior  and  controlling  power  conferred  upon 
congress.  And  it  is  solely  with  reference  to  this  distinction,  and  in 
the  midst  of  this  argument  upon  it,  that  the  court  uses  the  expres- 
sions which  are  supposed  to  maintain  an  absolute  prohibition  to  the 
States.  But  it  certainly  did  not  mean  to  press  the  doctrine  to  that 
extent  For  it  does  not  decide  the  case  on  that  ground,  (although  it 
would  have  been  abundantly  sufficient,  if  the  court  had  entertained 
the  opinion  imputed  to  it,)  but,  after  disposing  of  the  argument  which 
had  been  offered  in  favor  of  concurrent  powers,  it  proceeds  imme- 
diately, in  a  very  full  and  elaborate  argument,  to  show  that  there  was 
a  conflict  between  the  law  of  New  York  and  the  act  of  congress,  and 
explicitly  puts  its  decision  upon  that  ground.  Now  the  whole  of  this 
part  of  the  opinion  would  have  been  unnecessary  and  out  of  place, 
if  the  state  law  was  of  itself  a  violation  of  the  constitution  of  the 
United  States,  and  therefore  utterly  null  and  void,  whether  it  did  or 
did  not  come  in  conflict  with  the  law  of  congress. 

Moreover,  the  court  distinctly  admits,  on  pages  205,  206,  that  a 
State  may,  in  the  execution  of  its  police  and  health  laws,  make  regu- 
lations of  commerce,  but  which  congress  may  control.  It  is  very 
clear,  that,  so  far  as  these  regulations  are  merely  internal,  and  do  not 
operate  on  foreign  commerce,  or  commerce  among  the  States,  they 
are  altogether  independent  of  the  power  of  the  general  government 
and  cannot  be  controlled  by  it.  The  power  of  control,  therefore, 
which  the  court  speaks  of,  presupposes  that  they  are  regulations  of 
foreign  commerce,  or  commerce  among  the  States.  And  if  a  State, 
with  a  view  to  its  police  or  health,  may  make  valid  regulations  of 
commerce  which  yet  fall  within  the  controlling  power  of  the  general 
government,  it  follows  that  the  State  is  not  absolutely  prohibited 
from  making  regulations  of  foreign  commerce  within  its  own  terri- 
torial limits,  provided  they  do  not  come  in  conflict  with  ihe  laws  of 
congress. 
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It  has  been  said,  indeed,  that  quarantine  and  health  laws  are 
passed  by  the  States,  not  by  virtue  of  a  power  to  regulate  com- 
merce, but  by  virtue  of  their  police  powers,  and  in  order  to 
guard  *  the  lives  and  health  of  their  citizens.  This,  how-  [  *  583  ] 
ever,  cannot  be  said  of  the  pilot  laws,  which  are  yet  admit- 
ted to  be  equally  vaMd.  But  what  are  the  police  powers  of  a  State  ? 
They  are  nothing  more  or  less  than  the  powers  of  government  inherent 
in  every  sovereignty  to  the  extent  of  its  dominions.  And  whether  a 
State  passes  a  quarantine  law,  or  a  law  to  punish  offences,  or  to 
establish  courts  of  justice,  or  requiring  certain  instruments  to  be  re- 
corded, or  to  regulate  commerce  within  its  own  limits,  in  every  case 
it  exercises  the  same  power ;  that  is  to  say,  the  power  of  sovereignty, 
the  power  to  govern  men  and  things  within  the  limits  of  its  dominion. 
It  is  by  virtue  of  this  power  that  it  legislates ;  and  its  authority  to 
make  regulations  of  commerce  is  as  absolute  as  its  power  to  pass 
health  laws,  except  in  so  far  as  it  has  been  restricted  by  the  consti- 
tution of  the  United  States.  And  when  the  validity  of  a  state  law 
making  regulations  of  commerce  is  drawn  into  question  in  a  judicial 
tribunal,  the  authority  to  pass  it  cannot  be  made  to  depend  upon  the 
motives  that  may  be  supposed  to  have  influenced  the  legislature,  nor 
can  the  court  inquire  whether  it  was  intended  to  guard  the  citizens 
of  the  State  firom  pestilence  and  disease,  or  to  make  regulations  of 
commerce  for  the  interests  and  convenience  of  trade. 

Upon  this  question,  the  object  and  motive  of  the  State  are  of  no 
importance  and  cannot  influence  the  decision. .  It  is  a  question  of 
power.  Axe  the  States  absolutely  prohibited  by  the  constitution  firom 
making  any  regulations  of  foreign  commerce?  If  they  are,  then 
such  regulations  are  null  and  void,  whatever  may  have  been  the  mo- 
tive of  the  State,  or  whatever  the  real  object  of  the  law ;  and  it 
requires  no  law  of  congress  to  control  or  annul  them.  Yet  the  case 
of  Gibbons  v.  Ogden,  9  Wheat.  1,  unquestionably  afiBrms  that  such 
regulations  may  be  made  by  a  State,  subject  to  the  controlling  power 
of  congress.  And  if  this  may  be  done,  it  necessarily  follows  that  the 
grant  of  power  to  the  federal  government  is  not  an  absolute  and  en- 
tire prohibition  to  the  States,  but  merely  confers  upon  congress  the 
superior  and  controlling  power.  And  to  expound  the  particular  pas- 
sages hereinbefore  mentioned  in  the  manner  insisted  upon  by  those 
who  contend  for  the  prohibition,  would  be  to  make  different  parts  of 
that  opinion  inconsistent  with  each  other, —  an  error  which  lam 
quite  sure  no  one  will  ever  impute  to  the  very  eminent  jurist  by  whom 
the  opinion  was  delivered. 

And  that  the  meaning  of  the  court  in  the  case  of  Gibbons  v,  Og- 
den was  such  as  I  have  insisted  on,  is,  I  think,  condusively  proved 
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by  the  case  of  Wiflson  et  aLv.  The  Blackbird  Creek  Marsh  Company, 
2  Pet.  251,  252.  In  that  case,  a  dam  authorized  by  a  state  law  had 
been  erected  across  a  navigable  creek,  so  as  to  obstruct  the  commerce 
above  it.  And  the  validity  of  the  state  law  was  objected  to,  on  the 
ground  that  it  was  repugnant  to  the  constitution  of  the  United  States, 
being  a  regulation  of  commerce.  But  the  court  says  :  "  The 
[  •  684  ]  repugnancy  of  .the  law  of  Delaware  to  the  *  constitution  is 
placed  entirely  on  its  repugnancy  to  the  power  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States;  a 
power  which  has  not  been  so  exercised  as  to  affect  the  question,"  and 
then  proceeds  to  decide  that  the  law  of  Delaware  could  not  "be 
considered  as  repugnant  to  the  power  to  regulate  commerce  in  its 
dormant  state,  or  as  being  in  conflict  with  any  law  passed  on  the 
subject" 

The  passages  I  have  quoted  show  that  the  validity  of  the  state 
law  was  maintained  because  it  was  not  in  conflict  with  a  law  of 
congress,  although  it  was  confessedly  within  the  limits  of  the  power 
granted.  And  it  is  worthy  of  remark,  that  the  counsel  for  the  plain- 
tiff" in  error  in  that  case  relied  upon  Gibbons  v.  Ogden,  as  conclusive 
authority  to  show  the  unconstitutionality  of  the  state  law,  no  doubt 
placing  upon  the  passages  I  have  mentioned  the  construction  given 
to  them  by  those  who  insist  upon  the  exclusiveness  of  the  power. 
This  case,  therefore,  was  brought  fully  to  the  attention  of  the  court. 
And  the  decision  in  the  last  case,  and  the  grounds  on  which  it  was 
placed,  in  my  judgment,  show  most  clearly  what  was  intended  in 
Gibbons  v*  Ogden ;  and  that  in  that  case,  as  well  as  in  the  case  of 
Willson  V.  The  Blackbird  Creek  Marsh  Company,  the  court  held 
that  a  state  law  was  not  invalid  merely  because  it  made  regulations 
of  commerce,  but  that  its  invalidity  depended  upon  its  repugnancy 
to  a  law  of  congress  passed  in  pursuance  of  the  power  granted.  And 
it  is  worthy,  also,  of  remark,  that  the  opinion  in  both  of  these  cases 
was  delivered  by  Chief  Justice  Marshall,  and  I  consider  his  opinion 
in  the  latter  one  as  an  exposition  of  what  he  meant  to  decide  in  the 
former. 

In  the  case  of  the  City  of  New  York  v.  Miln,  11  Pet.  130,  the 
question  as  to  the  power  of  the  States  upon  this  subject  was  very 
fully  discussed  at  the  bar.  But  no  opinion  was  expressed  upon  it  by 
the  court,  because  the  case  did  not  necessarily  involve  it,  and  there 
was  great  diversity  of  opinion  on  the  bench.  Consequently  the  point 
was  left  open,  and  has  never  been  decided  in  any  subsequent  case  in 
this  court. 

For  my  own  part,  I  have  always  regarded  the  cases  of  Gibbons  v. 
Ogden,  9  Wheat  1,  and  Willson  v.  The  Blackbird  Creek  Marsh 
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Company,  2  Pet  245,  as  abundantly  sufficient  to  sanction  the  con- 
struction of  the  constitution  which  in  my  judgment  is  the  true  one. 
Their  correctness  has  never  been  questioned ;  and  I  forbear,  therefore, 
to  remark  on  the  other  cases  in  which  this  subject  has  been  men- 
tioned and  discussed. 

It  maybe  well, however,  to  remark,  that  in  analogous  cases, where, 
by  the  constitution  of  the  United  States,  power  over  a  particular 
subject  is  conferred  on  congress  without  any  prohibition  to  the  States, 
the  same  rule  of  construction  has  prevailed.  Thus,  in  the  case  of 
Houston  V,  Moore,  5  Wheat.  1,  it  was  held  that  the  grant  of  power 
to  the  federal  government  to  provide  for  organizing,  arming,  and  dis- 
ciplining* the  militia,  did  not  preclude  the  States  from  legis- 
lating *  on  the  same  subject,  provided  the  law  of  the  State  [  *  585  ] 
was  not  repugneuit  to  the  law  of  congress.  And  every 
State  in  the  Union  has  continually  legislated  on  the  subject,  and  I 
am  not  aware  that  the  validity  of  these  laws  has  ever  been  disputed, 
unless  they  came  in  conflict  with  the  law  of  congress. 

The  same  doctrine  was  held  in  the  case  of  Sturges  v»  Crownin- 
shield,  4  Wheat.  196,  under  the  clause  in  the  constitution  which 
gives  to  congress  the  power  to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States. 

And  in  the  case  of  Chirac  v.  Chirax;,  2  Wheat.  269,  which  arose 
under  the  grant  of  power  to  establish  a  uniform  rule  of  naturalization, 
where  the  court  speak  of  the  power  of  congress  as  exclusive,  they  are 
evidently  merely  sanctioning  the  argument  of  counsel  stated  in  the 
preceding  sentence,  which  placed  the  invalidity  of  the  naturalization 
under  the  law  of  Maryland,  not  solely  upon  the  grant  of  power  in  the 
constitution,  but  insisted  that  the  Maryland  law  was  '^virtually 
repealed  by  the  constitution  of  the  United  States,  and  the  act  of 
naturalization  enacted  by  congress."  Undoubtedly  it  was  so  repealed, 
and  the  opposing  counsel  in  the  case  did  not  dispute  it.  For  the  law 
of  the  United  States  covered  every  part  of  the  Union,  and  there 
could  not,  therefore,  by  possibility,  be  a  state  law  which  did  not  come 
in  conflict  with  it.  And,  indeed,  in  this  case,  it  might  well  have  been 
doubted  whether  the  grant  in  the  constitution  itself  did  not  abrogate 
the  power  of  the  States,  inasmuch  as  the  constitution  also  provided 
that  the  citizens  of  each  State  should  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  States ;  and  it  would  seem 
to  be  hardly  consistent  with  this  provision  to  allow  any  one  State, 
after  the  adoption  of  the  constitution,  to  exercise  a  power  which,  if 
it  operated  at  all,  must  operate  beyond  the  territory  of  the  State,  and 
compel  other  States  to  acknowledge  as  citizens  those  whom  it  might 
not  be  willing  to  receive. 
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In  referring  to  the  opinions  of  those  who  sat  here  before  us,  it  is 
but  justice  to  them,  in  expounding  their  language,  to  keep  in  mind 
the  character  of  the  case  they  were  deciding.  And  this  is  more 
especially  necessary  in  cases  depending  upon  the  construction  of  the 
constitution  of  the  United  States,  where,  from  the  great  public  inter- 
ests which  must  always  be  involved  in  such  questions,  this  court 
have  usually  deemed  it  advisable  to  state  very  much  at  large  the 
principles  and  reasoning  upon  which  their  judgment  was  founded, 
and  to  refer  to  and  comment  on  the  leading  points  made  by  the 
counsel  on  either  side  in  the  argument.  And  I  am  not  aware  of  any 
instance  in  which  the  court  have  spoken  of  the  grant  of  power  to  the 
general  government  as  excluding  all  state  power  over  the'  subject^ 
unless  they  were  deciding  a  case  where  the  power  had  been  exercised 
by  congress,  and  a  state  law  came  in  conflict  with  it.  In  cases  of 
this  kind,  the  power  of  congress  undoubtedly  excludes  and 
[  *  586  ]  *  displaces  that  of  the  State ;  because,  wherever  there  is 
collision  between  them,  the  law  of  congress  is  supreme. 
And  it  is  in  this  sense  only,  in  my  judgment,  that  it  has  been  spoken 
of  as  exclusive  in  the  opinions  of  the  court  to  which  I  have  referred. 
The  case  last  mentioned  is  a  striking  example;  for  there  the  language 
of  the  court,  affirming,  in  the  broadest  terms,  the  exclusiveness  of  ti^fi^ 
power,  evidently  refers  to  the  argument  of  counsel  stated  in  the  pre- 
ceding sentence. 

Upon  the  whole,  therefore,  the  law  of  New  Hampshire  is,  in  my 
judgment,  a  valid  one.  For,  although  the  gin  sold  was  an  import 
from  another  State,  and  congress  have  clearly  the  power  to  regulate 
such  importations,  under  the  grant  of  power  to  regulate  commerce 
among  the  several  States,  yet,  as  congress  has  made  no  regulation 
on  the  subject,  the  traffic  in  the  article  may  be  lawfully  regulated  by 
the  State  as  soon  as  it  is  landed  in  its  territory,  and  a  tax  imposed 
upon  it,  or  a  license  required,  or  the  sale  altogether  prohibited,  accord- 
ing  to  the  policy  which  the  State  may  suppose  to  be  its  interest  or 
duty  to  pursue. 

The  judgment  of  the  state  courts  ought,  therefore,  in  my  opinion 
to  be  affirmed  in  each  of  the  three  cases  before  us. 

Thurlow  V,  The  Commonwealth  of  Massachusetts. 

Error  from  the  State  Court. 

AFLean,  J.  The  plaintiff  was  indicted  and  convicted  under  the 
revised  statutes  of  Massachusetts,  c  47,  and  the  act  of  1837,  c  242, 
for  selling  foreign  spirits,  in  1841  and  1842,  without  a  license. 

The  third  section  of  the  revised  act  provides  that  no  person  shall 
presume  to  be  a  retailer  or  seller  of  wine,  brandy,  rum,  or  other 
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spiritaous  liquors,  in  a  less  quantity  than  twenty-eight  gallons,  and 
that  delivered  and  carried  away  all  at  one  time,  unless  he  is  first 
licensed  as  a  retailer  of  wine  and  spirits,  ^'  under  the  penalty  of  $20. 
The  seventeenth  section  authorizes  the  county  commissioners  to  grant 
licenses;  and  the  second  section  of  the  act  of  1837  provides  that 
nothing  contained  in  that  act,  or  in  the  forty-seventh  chapter  of  the 
revised  statutes,  shall  be  so  construed  as  to  require  the  county  com- 
missioners to  grant  any  licenses,  when,  in  their  opinion,  the  public 
good  does  not  require  them  to  be  granted. 

On  the  trial  in  the  court  of  common  pleas,  it  was  objected  that  a 
part  of  the  spirits  sold  were  foreign  ;  but  the  court  instructed  the  jury 
that  such  sale  was  in  violation  of  the  statute,  which  was  not  incon- 
sistent with  the  constitution  or  revenue  laws  of  the  United  States. 
On  this  ruling  of  the  court  an  exception  was  taken,  and  the  cause 
was  removed  to  the  supreme  court  of  the  State  of  Massjichusetts, 
which  overruled  the  exception,  and  entered  a  judgment  on  the  verdict 
against  the  defendant. 

*  The  acts  of  congress  authorize  the  importation  of  spirits  [  *  587  ] 
in  casks  of  fifteen  gallons,  and  wine  in  bottles. 

The  great  question  in  this  case  is,  whether  the  license  laws  of 
Massachusetts  are  repugnant  to  the  constitution  of  the  United  States, 
or  the  revenue  laws  which  have  been  enacted  under  it. 

And,  first,  it  is  insisted  that  they  are  unconstitutional,  as  they  pro- 
hibit the  importer  firom  selling  an  article  that  he  is  authorized  to  im- 
port, without  the  payment  of  an  additional  duty,  or  impost,  which 
the  State  cannot  impose. 

The  case  of  Brown  v.  The  State  of  Maryland,  12  Wheat  419,  is 
supposed  to  be  conclusive  upon  this  point.  This  may  be  admitted, 
and  yet  it  does  not  rule  the  case  before  us. 

Brovm  was  charged  with  having  imported  and  sold  a  package  of 
dry  goods  without  a  license.  An  act  of  Maryland  required  all  im« 
porters,  before  the  sale  of  their  imported  articles,  to  take  out  a 
license.  And  the  court  held,  <'  that  a  tax  on  the  sale  of  an  article* 
imported  only  for  sale,  is  a  tax  on  the  article  itself ; "  '^  that  the  im- 
portation gave  a  right  to  the  importer  to  sell  the  package  iif  question 
firee  firom  any  charge  by  the  State,  and  consequently  that  the  act  of 
Maryland  was  unconstitutional  and  void,  as  being  repugnant  to  that 
article  of  the  constitution  which  declares  that  no  State  shall  lay  an 
impost  or  duties  on  imports  or  exports." 

The  act  was  also  held  to  be  repugnant  to  that  clause  in  the  consti- 
tution which  '^  empowers  congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian  tribes." 

In  Brown's  case.'  the  reasoning  of  the  court  and  tneir  decisioD 
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turned  upon  the  fact,  that  be,  being  the  importer  of  the  package,  had 
a  right  to  sell  it ;  that  this  right  continued  so  long  as  the  package 
was  unbroken,  and  remained  the  property  of  the  importer. 

The  plaintiff,  Thurlow,  asserts  no  right  as  an  importer  of  the 
article  sold.  He  purchased  it  in  the  home  market ;  consequently, 
neither  the  general  reasoning  nor  the  ruling  of  the  court  in  Brown's 
cas.e,  can  control  this  one. 

The  tenth  amendment  of  the  constitution  declares  that  ^^the 
powers  not  delegated  to  the  United  States  by  the  constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively, 
or  to  the  people." 

Before  the  adoption  of  the  constitution,  the  States  possessed,  re- 
spectively, all  the  attributes  of  sovereignty.  In  their  organic  laws 
they  had  distributed  their  powers  of  government  according  to  their 
own  views,  subject  to  such  modifications  as  the  people  of  each 
State  might  sanction.  The  agencies  established  by  the  articles  of 
confederation  were  not  entitled  to  the  dignified  appellation  of  gov- 
ernment. 

Among  the  delegated  functions,  it  is  declared  that  <'  congress  shall 
have  power  to  regulate  commerce  with  foreign  nations,  and 
[  *688  ]  *  among  the  several  States,  and  with  the  Indian  tribes." 
This  investiture  of  power  is  declared  by  this  court,  in  the 
case  of  Gibbons  v,  Ogden,  9  Wheat.  1,  and  also  in  Brown  v.  The 
State  of  Alaryland,  '^  to  be  complete  in  itself,  and  to  acknowledge  no 
limitations  other  than  are  prescribed  by  the  constitution." 

There  may  be  a  limitation  on  the  exercise  of  sovereign  powers, 
but  that  State  is  not  sovereign  which  is  subject  to  the  wiU.  o{  another. 
This  remark  applies  equally  to  the  federal  and  state  governments. 
The  federal  government  is  supreme  within  the  scope  of  its  delegated 
powers,  and  the  state  governments  are  equally  supreme  in  the  exer- 
cise of  those  powers  not  delegated  by  them  nor  inhibited  to  them. 
From  this  it  is  clear,  that  while  these  supreme  functions  aretexercised 
by  the  federal  and  state  governments,  within  their  respective  limita- 
tions, they  can  never  come  in  conflict.  And  when  a  conflict  oocors, 
the  inquiiy  must  necessarily  be,  which  is  the  paramount  law?'  And 
that  must  depend  upon  the  supremacy  of  the  power  by  which  it  was 
enacted.  The  federal  government  is  supreme  in  the  exercise  of 
powers  delegated  to  it,  but  beyond  this  its  acts  are  unconstitutional 
and  void.  So  the  acts  of  the  States  are  void,  when  they  do  that 
which  is  inhibited  to  them,  or  exercise  a  power  which  they  have  ex- 
clusively delegated  to  the  federal  government 

The  power  to  tax  is  common  to  the  federal  and  state  governments, 
aad  it  may  be  exercised  by  each  in  taxing  the  same  property ;  but 
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ibis  produces  no  conflict  of  jurisdiction.  The  conflicts  which  have 
arisen  are  mainly  attributable  to  the  want  of  an  accurate  definition 
and  a  clear  comprehension  of  the  respective  powers  of  the  two  gov- 
ernments. In  a  system  of  government  so  complex  as  ours,  it  may 
be  difficult,  perhaps  impracticable,  to  prescribe  the  exact  limit,  in 
particular  cases,  to  federal  and  state  powers. 

The  powers  expressly  prohibited  to  the  States  are  few  in  number 
and  are  specified  in  the  constitution.  Those  which  are  exclusively 
delegated  to  the  federal  government,  and  consequently,  by  implica- 
tion,  are  prohibited  to  the  States,  are  more  numerous. 

The  States,  resting  upon  their  original  basis  of  sovereignty,  subject 
only  to  the  exceptions  stated,  exercise  their  powers  over  every  thing 
connected  with  their  social  and  internal  condition.  A  State  regu- 
lates its  domestic  commerce,  contracts,  the  transmission  of  estates, 
real  and  personal,  and  acts  upon  all  internal  matters  which  relate  to 
its  moral  and  political  welfare.  Over  these  subjects  the  federal  gov- 
ernment has  no  power.  They  appertain  to  the  state  sovereignty  as 
exclusively  as  powers  exclusively  delegated  appertain  to  the  general 
government. 

The  license  acts  of  Massachusetts  do  not  purport  to  be  a  regula- 
tion of  commerce.  They  are  essentially  police  laws.  Enactments 
similar  in  principle  are  common  to  all  the  States.  Since  the  adop- 
tion of  its  constitution  they  have  existed  in  Massachusetts. 
A  great  *  moral  reform,  which  enlisted  the  judgments  and  [  *  589  ] 
excited  the  sympathies  of  the  public,  has  given  notoriety  to 
this  course  of  legislation,  and  extended  it,  lately,  beyond  its  former 
limit.  And  the  question  is  now  raised  whether  the  laws  under  con- 
sideration trench  upon  the  power  of  congress  to  regulate  foreign 
commerce. 

These  laws  do  not  in  terms  prohibit  the  sale  of  foreign  spirits,  but 
they  require  a  license  to  sell  any  quantity  less  than  twenty-eight 
gallons.  .Under  the  decision  of  Brown  v.  Maryland,  it  is  admitted 
that  the  license  acts  cannot  operate  upon  the  right  of  the  importer 
to  sell.  But,  after  the  import  shall  have  passed  out  of  the  hands  of 
the  importer,  whether  it  remain  in  the  original  package  or  cask,  or 
be  broken  up,  it  becomes  mingled  with  other  property  in  the  State, 
and  is  subject  to  its  laws.  This  is  the  predicament  of  the  spirits  in 
question. 

A  license  to  sell  an  article,  foreign  or  domestic,  aa  a  merchant,  or 
Innkeeper,  or  victualler,  is  a  matter  of  poUce  and  of  revenue,  within 
the  power  of  a  State.  It  is.  strictly  an  internal  regulation,  and  can- 
not come  in  conflict,  saving  the  rights  of  the  importer  to  sell,  of  any 
power  possessed  by  congress.     It  is  said  to  reduce  the  amount  of 
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importation,  by  lessening  the  profits  of  the  thing  imported.  The 
license  is  a  charge  upon  the  business,  or  profession,  and  not  a  duty 
upon  the  things  sold.  The  same  price  is  charged  to  every  retailer 
of  merchandise,  or  spirits,  at  the  same  place,  without  regard  to  the 
amount  sold.  This  charge  is  in  advance  of  any  sales.  It  would  be 
diiGcult  to  show  that  such  a  regulation  reduced  the  amount  of  im- 
ported goods.  But,  if  this  were  the  effect  of  the  license,  would  that 
make  the  acts  unconstitutional  ? 

The  acknowledged  police  power  of  a  State  extends  often  to  the 
destruction  of  property.  A  nuisance  may  be  abated.  Every  thing 
prejudicial  to  the  health  or  morals  of  a  city  may  be  removed.  Mer- 
chandise firom  a  port  where  a  contagious  disease  prevails,  being  liable 
to  communicate  the  disease,  may  be  excluded;  and,  in  extreme 
cases,  it  may  be  thrown  into  the  sea.  This  comes  in  direct  conflict 
with  the  regulation  of  commerce ;  and  yet  no  one  doubts  the  local 
power.  It  is  a  power  essential  to  self-preservation,  and  exists,  neces- 
sarily, in  every  organized  community.  It  is,  indeed,  the  law  of 
nature,  and  is  possessed  by  man  in  his  individual  capacity.  He  may 
resist  that  which  does  him  harm,  whether  he  be  assailed  by  an  eissas- 
sin,  or  approached  by  poison.  And  it  is  the  settied  construction  of 
every  regulation  of  commerce,  that,  under  the  sanction  of  its  general 
laws,  no  person  can  introduce  into  a  community  malignant  diseases, 
or  any  thing  which  contaminates  its  morals,  or  endangers  its  safety. 
And  this  is  an  acknowledged  principle  applicable  to  all  general  regu- 
lations. Individuals  in  the  enjoyment  of  their  own  rights  must  be 
careful  not  to  injure  the  rights  of  others. 

From  the  explosive  nature  of  gunpowder,  a  city  may  exclude  it. 
Now  this  is  an  article  of  commerce,  and  is  not  known  to 
[  *S90  ]  carry  *  infectious  disease;  yet,  to  guard  against  a  contin- 
gent injury,  a  city  may  prohibit  its  introduction.  These 
exceptions  are  always  implied  in  commercial  regulations,  where  the 
general  government  is  admitted  to  have  the  exclusive  power.  They 
are  not  regulations  of  commerce,  but  acts  of  self-preservation.  And 
although  they  affect  commerce  to  some  extent,  yet  such  efiect  is  the 
result  of  the  exercise  of  an  undoubted  power  in  the  State. 

The  objection  is  strongly  and  confidentiy  urged,  that  a  license 
may  be  refused  under  these  laws,  which  would,  in  effect,  prevent 
importation,  as  importation  is  only  made  to  sell. 

It  is  admitted  that  a  state  law  which  shall  prohibit  importations 
of  foreign  spirits,  being  repugnant  to  the  commercial  power  in  the 
federal  government,  and  contrary  to  the  act  of  congress  on  that  sab* 
ject,  would  be  void.  The  object  of  such  a  law  would,  upon  its  face, 
be  a  regulation  of  commerce,  which  is  not  within  the  powers  of  a 
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State.     But  a   State  has  a  right  to  regulate  the  sale  of  this,  as  of 
every  other  imported  article,  out  of  the  hands  of  the  importer. 

The  license  system,  as  adopted  in  all  the  States,  restrains  persons 
(rom  selling  by  retail,  who  have  not  taken  a  license ;  and  a  license 
to  retail  spirits  is  granted  by  the  court,  or  some  other  body,  at  its 
discretion,  and  on  certain  conditions.  This  is  the  character  of  the 
law  under  consideration.  The  applicant  to  obtain  a  license  must  be 
recommended  by  a  majority  of  the  selectmen  of  the  town,  as  a 
person  of  good  moral  character.  Should  this  recommendation  be 
refused  improperly  or  unjustly,  an  appeal  is  given  to  the  commission- 
ers of  the  county.  But  the  commissioners  are  not  required  to  grant 
any  licenses,  ^^when,  in  their  opinion,  the  public  good  does  not 
require  them  to  be  granted." 

There  is  no  evidence  in  the  record  of  a  refusal  to  grant  a  license 
in  this  case.  The  plaintiff  is  charged  with  selling  without  a  license ; 
but  it  nowhere  appears  that  he  ever  applied  for  one.  This  would 
seem  to  be  conclusive*  For  if  a  State  have  a  right  to  regulate  the 
retail  of  foreign  spirits,  no  one  can  retail  them  where  d  license  is 
required  without  it  Now,  that  a  State  may  do  this,  no  one  doubts. 
And  it  is  equally  clear,  if  the  plaintiff  rests  upon  a  prohibition  to 
sell,  it  must  be  shown.  This  does  not  appear  on  the  face  of  the 
law,  and  if,  in  the  exercise  of  their  discretion,  the  commissioners 
have  refused  all  licenses,  that  is  a  matter  of  fact  which  must  be  es- 
tablished. On  this  ground  alone,  admitting  the  force  of  the  argu- 
ments  for  the  plaintiff,  his  case  must  fail. 

But,  not  to  rest  the  decision  of  so  important  a  question  on  a  de- 
fect of  proof,  we  will  consider  the  case  as  if  the  fact  of  refusal  to 
grant  the  license  were  in  the  record. 

The  'necessity  of  a  license  presupposes  a  prohibition  of  the  right 
to  sell  as  to  those  who  have  no  license.  For  if  a  State  may  require 
a  license  to  sell,  it  may,  in  the  exercise  of  a  proper  discretion,  limit 
the  number  of  such  licenses  as  the  public  good  may  seem 
to  require.  *  This  is  believed  to  have  been  done  under  [  *  591  ] 
every  system  of  licenses  to  retail  spirits  which  has  been 
adopted  in  the  different  States.  And  this  limitation  may,  possibly, 
lessen  the  sale  of  the  article.  This  may  be  the  result  of  any  regula- 
tion on  the  subject.  But  it  constitutes  no  objection  to  the  law.  An 
innkeeper  is  forbidden  to  aUow  drunkenness  in  his  house,  and  if  this 
prohibition  be  observed,  a  less  quantity  of  rum  is  sold.  Is  this  un- 
constitutional, because  it  may  reduce  the  importation  of  the  article? 
Such  an  argument  would  be  so  absurd  as  to  be  at  once  rejected  by 
every  sound  mind.  No  one  could  fail  to  see  that  the  injunction  was 
Vaid  for  the  maintenance  of  good  order  and  good  morals.     To  reject 

45* 
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this  view  would  make  the  excess  of  the  drunkard  a  constitutional 
duty,  to  encourage  the  importation  of  ardent  spirits. 

Such  an  argument  would  be  advanced  by  no  one,  and  no  one 
would  question  either  the  constitutionality  or  expediency  of  the  law 
which  prohibits  an  innkeeper  from  encouraging  drunkenness.  And 
yet  in  this  simple  proposition  is  the  argument  answered  against  the 
constitutionality  of  the  laws  in  question. 

A  discretion  on  this  subject  must  be  exercised  somewhere,  and  it 
can  be  exercised  nowhere  but  under  the  state  authority.  The  State 
may  regulate  the  sale  of  foreign  spirits,  and  such  regulation  is  valid, 
though  it  reduce  the  quantity  of  spirits  consumed.  This  is  admitted. 
And  how  can  this  discretion  be  controlled?  The  powers  of  the 
general  government  do  not  extend  to  it.  It  is  in  every  aspect  a  local 
regulation,  and  relates  exclusively  to  the  internal  police  of  the  State, 

It  is  said  that  the  object  of  these  laws  is  to  prohibit  the  importa- 
tion of  foreign  spirits.  This  is  an  inference  which  their  language 
does  not  authorize.  A  license  is  only  required  to  sell  in  less  quan- 
tity than  twenty-eight  gallons.  A  greater  quantity  than  this  may  be 
sold  without  restriction.  But  it  is  said,  if  the  legislature  may  require 
a  license  for  twenty-eight  gallons,  it  may  extend  the  limitation  to 
three  hundred  gallons. 

In  answer  to  this  it  is  enough  to  say,  that  the  legislature  has  not 
done  what  is  supposed  by  the  plaintiff's  counsel  it  might  do.  But 
if  the  legislature  cannot  extend  the  license  to  twenty-eight  gallons, 
what  shall  be  the  constitutional  limit?  Bv  what  rule  shall  it  be  as- 
certained  ?  Shall  a  gallon,  a  quarts  or  a  pint  be  the  limit  ?  This  is 
altogether  arbitrary,  and  must  depend  upon  the  discretion  of  the  law- 
making power;  the  same  discretion  that  imposes  a  tax,  defines 
offences  and  prescribes  their  punishment,  and  which  controls  the 
internal  policy  of  the  State.  Will  it  be  contended  that  the  legisla- 
ture cannot  exercise  the  power,  as  it  may  be  exercised  beyond  the 
proper  limit?  This  logic  is  not  good  when  applied  to  the  practical 
operations  of  the  government.  The  argument  is,  power  may  be 
abused,  therefore  it  cannot  be  exercised.     What  power  dependent  on 

human  agency  may  not  be  abused? 
[  *  592  ]  •  In  all  matters  of  government,  and  especially  of  police, 
a  wide  discretion  is  necessary.  It  is  not  susceptible  of  an 
exact  limitation,  but  must  be  exercised  under  the  changing  exigencies 
of  society.  In  the  progress  of  population,  of  wealth,  and  of  civiliza- 
tion, new  and  vicious  indulgences  spring  up,  which  require  restraints 
that  can  only  be  imposed  by  the  legislative  power.  When  this  power 
shall  be  exerted,  how  far  it  shall  be  carried,  and  where  it  shall  cease, 
must  mainly  depend  upon  the  evil  to  be  remedied.     Under  the  pre- 
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tence  of  a  police  regulation,  a  State  cannot  counteract  the  commercial 
power  of  congress.  And  yet  as  has  been  shown,  to  guard  the  health, 
morals,  and  safety  of  the  community,  the  laws  of  a  State  may  pro- 
hibit an  importer  from  landing  his  goods,  and  may  sometimes  author- 
ize their  destruction.  But  this  exception  to  the  operation  of  the 
general  commercial  law  is  limited  to  the  existing  exigency.  Still,  it 
is  clear  that  a  law  of  a  State  is  not  rendered  unconstitutional  by  an 
incidental  reduction  of  importation.  And  especially  is  this  not  the 
case,  when  the  state  regulation  has  a  salutary  tendency  on  society, 
and  is  founded  on  the  highest  moral  considerations. 

The  police  power  of  a  State  and  the  foreign  commercial  power 
of  congress  must  stand  together.  Neither  of  them  can  be  so  exer- 
cised as  materially  to  affect  the  other.  The  sources  and  objects  of 
these  powers  are  exclusive,  distinct,  and  independent,  and  are  essen- 
tial to  both  governments.  The  one  operates  upon  our  foreign  inter- 
course, the  other  upon  the  internal  concerns  of  a  State.  The  former 
ceases  when  the  foreign  product  becomes  commingled  with  the  other 
property  in  the  State.  At  this  point  the  local  law  attaches,  and 
regulates  it  as  it  does  other  property.  The  State  cannot,  with  a  view 
to  encourage  its  local  manufactures,  prohibit  the  use  of  foreign 
articles,  or  impose  such  a  regulation  as  shall  in  effect  be  a  prohibition. 
But  it  may  tax  such  property  as  it  taxes  other  and  similar  articles  in 
the  State,  either  specifically  or  in  the  form  of  a  license  to  selL  A 
license  may  be  required  to  sell  foreign  articles,  when  those  of  a 
domestic  manufacture  are  sold  without  one.  And  if  the  foreign 
article  be  injurious  to  the  health  or  morals  of  the  community,  a  State 
may,  in  the  exercise  of  that  great  and  conservative  police  power 
which  lies  at  the  foundation  of  its  prosperity,  prohibit  the  sale  of  it. 
No  one  doubts  this  in  relation  to  infected  goods  or  licentious  publi- 
cations. Such  a  regulation  must  be  made  in  good  faith,  and  have  for 
its  sole  object  the  preservation  of  the  health  or  morals  of  society.  If  a 
foreign  spirit  should  be  imported  containing  deleterious  ingredients, 
fatal  to  the  health  of  those  who  use  it,  its  sale  may  be  prohibited. 

When  in  the  appropriate  exercise  of  these  federal  and  state  powers, 
contingently  and  incidentally  their  lines  of  action  run  into  each 
other;  if  the  state  power  be  necessary  to  the  preservation  of  the 
morals,  the  health,  or  safety  of  the  community,  it  must  be 
maintained.  *  But  this  exigency  is  not  to  be  founded  on  [  *  693  ] 
any  notions  of  commercial  policy,  or  sustained  by  a  course 
of  reasoning  about  that  which  may  be  supposed  to  affect,  in  some 
degree,  the  public  welfare.  The  import  must  be  of  such  a  character 
as  to  produce,  by  its  admission  or  use,  a  great  physical  or  moral  eviL 
Any  diminution  of  the  revenue  arising  from  this  exercise  of  local 
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power  would  be  more  than  repaid  by  the  beneficial  results.  By  pre* 
serving,  as  far  as  possible,  the  health,  the  safety,  and  the  moral 
energies  of  society,  its  prosperity  is  advanced. 

In  McCollough  v.  The  State  of  Marylanid,  4  Wheat.  428,  this  court 
say :  *^  It  is  admitted  that  the  power  of  taxing  the  people  and  their 
property  is  essential  to  the  very  existence  of  government,  and  may  be 
legitimately  exercised  on  the  objects  to  which  it  is  applicable,  to  the 
utmost  extent  to  which  the  government  may  choose  to  carry  it.  The 
only  security  against  the  abuse  of  this  power  is  found  in  the  structure 
of  the  government  itself.  In  imposing  a  tax,  the  legislature  acts  upon 
its  constituents.  This  is  in  general  a  sufficient .  security  against 
erroneous  and  oppressive  taxation." 

"  The  people  of  a  State  therefore,  give  to  their  government  a  right 
of  taxing  themselves  and  their  property,  and  as  the  exigencies  of 
government  cannot  be  limited,  they  prescribe  no  limits  to  the  exercise 
of  this  right,  resting  confidently  on  the  interest  of  the  legislator,  and 
on  the  influence  of  the  constituents  over  their  representatives,  to  guard 
them  against  abuse." 

Believing  the  laws  of  Massachusetts  to  regulate  licenses  for  the 
sale  of  spirituous  liquors  to  be  constitutional,  I  affirm  the  judgment 
in  this  case. 

Andrew  Peirce,  Jr.,  and  Thomas  W.  Pierce,  v.  The  State  of 

New  Hampshire. 

This  is  a  writ  of  error  to  the  supreme  court  of  New  Hampshire,  on 
a  judgment  given  by  that  court  sustaining  the  validity  of  the  act  of 
that  State,  ^^  regulating  the  sale  of  wines  and  spirituous  liquors ; " 
"  approved  4th  July,  1838 ; "  which  is  alleged  to  be  in  violation  of 
the  constitution  of  the  United  States,  and  the  revenue  acts  of  con- 
gress made  in  pursuance  thereof. 

The  1st  section  provides :  "  That  if  any  person  shall,  without  license 
from  the  selectmen  of  the  town,  &c.,  sell  any  wine,  rum,  gin,  brandy, 
or  other  spirits,  in  any  quantity,  &c.,  such  person,  so  offending,  for 
each  and  every  such  offence,  &c.,  shall  pay  a  sum  not  exceeding 
$50,"  &C.  The  indictment  charged  the  defendants  in  the  state  court 
with  having  sold  one  banrel  of  gin  without  a  license. 

On  the  trial,  it  was  proved  that  the  barrel  of  gin  was  purchased  by 
the  defendants  in  Boston,  brought  coastwise  to  the  landing  at  Piscat- 
aqua  Bridge,  and  thence  to  the  defendants'  store  in  Dover,  and 
afterwards  sold  in  the  same  barreL 

The  views  expressed  by  me  in  the  case  of  Thurlow  v.  The 

[  *  594  ]  *  State  of  Massachusetts,  at  the  present  term,  as  regards 

the  power  of  a  State  to  require  a  license  for  the  sale  of 
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spiritaous  liquors,  apply  equally  to  the  present  case.  A  State  may 
require  a  license  to  sell  ardent  spirits  of  domestic  manufacture,  as 
well  as  foreign.  And  the  only  difference  between  this  case^and  the 
one  above  cited  is,  that  the  defendants  imported  this  barrel  of  gin 
firom  the  State  of  Massachusetts  to  that  of  New  Hampshire,  where 
they  sold  it ;  and  they  claim  the  right  of  importers  to  sell  without  a 
license. 

In  the  case  of  Brown  v.  The  State  of  Maryland,  12  Wheat.  449 
after  sustaining  the  right  of  the  importer  to  sell  a  package  of  foreign 
goods  without  a  license,  which  an  act  of  Maryland  required,  the  court 
Bay :  ^^  It  may  be  proper  to  add,  that  we  suppose  the  principles  laid 
down  in  this  case  to  apply  equally  to  importations  from  a  sister 
State." 

This  remark  of  the  court  was  incidental  to  the  question  before  it, 
and  the  point  was  not  necessarily  involved  in  the  decision.  Whilst 
the  remark  cannot  fail  to  be  considered  with  ^e  greatest  respect, 
coming  as  it  did  from  a  most  learned  and  eminent  chief  justice,  yet 
it  cannot  be  received  as  authority.  It  must  have  been  made  with 
less  consideration  than  the  other  points  ruled  in  that  important 

C€LSe. 

The  power  to  regulate  commerce  among  the  several  States  is  given 
to  congress  in  the  same  words  as  the  power  over  foreign  commerce. 
But  in  the  same  article  it  is  declared,  that  '^  no  preference  shall  be 
given  by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  those  of  another ;  nor  shall  vessels  bound  to  or  from  one 
State  be  obliged  to  enter,  clear,  or  pay  duties  in  another."  And  it  is 
supposed  that  the  declaration,  ^'  that  no  State,  without  the  consent 
of  congress,  shall  lay  any  impost  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws,"  refers  to  foreign  commerce. 

A  revenue  to  the  general  government  could  never  have  been  con- 
templated from  any  regulation  of  commerce  among  the  several 
States.  Countervailing  duties,  under  the  confederation,  were  im- 
posed by  the  different  States  to  such  an  extent  as  to  endanger  the 
confederacy.  But  this  cannot  be  done  under  the  constitution  by 
congress,  in  whom  the  power  to  regulate  commerce  among  the  States 
is  vested. 

The  word  import,  in  a  commercial  sense,  means  the  goods  or  other 
articles  brought  into  this  country  from  abroad, — from  another 
country.  In  this  sense  an  importer  is  a  person  engaged  in  foreign 
commerce.  And  it  appears  that  in  the  acts  of  congress  which 
regulate  foreign  commerce  he  is  spoken  of  in  that  light.  In  Brown 
i;.  The  State  of  Maryland,  12  Wheat.  443,  the  court  say,  the  act  of 
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Maryland  '^  denies  to  the  importer  the  right  of  using  the  privilege 
which  he  has  purchased  from  the  United  States,  until  he  has  pur- 
chased it  firom  the  State.''  And  it  was  upon  the  ground  that  the  tax 
was  an  additional  charge  or  impost  upon  the  thing  imported, 
[  *  595  ]  *  which  a  State  could  not  impose,  that  the  above  act  waa 
held  to  be  unconstitutional. 

But  neither  the  facts  nor  the  reasons  of  that  case  apply  to  a  per- 
son who  transports  an  article  from  one  State  to  another.  In  some 
cases,  the  transportation  is  only  made  a  few  feet  or  rods,  and  gener* 
ally  it  is  attended  with  little  risk ;  and  no  duty  is  paid  to  the  federal 
or  state  government.  And  why  should  property,  when  conveyed 
over  a  state  line,  be  exempt  from  taxation  which  is  common  to  aU 
other  property  in  the  State  ? 

There  is  no  act  of  congress  to  which  the  license  law,  as  applied 
to  this  case,  can  be  held  repugnant.  And  the  general  ^^  power  in 
congress  to  regulate  commerce  among  the  several  States,"  under 
the  restrictions  in  the  constitution,  cannot  affect  the  validity  of  the 
law.  The  constitution  prohibits  impost  duties  on  a  commercial  in- 
terchange of  commodities  among  the  States.  The  tax  in  the  form 
of  a  license,  as  here  presented,  counteracts  no  policy  of  the  federal 
government,  is  repugnant  to  no  power  it  can  exercise,  and  is  im- 
posed by  the  exercise  of  an  undoubted  power  in  the  State.  The 
license  system  is  a  police  regulation,  and,  as  modified  in  the  State 
of  New  Hampshire,  was  designed  to  restrain  and  prevent  immoral 
indulgences,  emd  to  advance  the  moral  and  physical  welfare  of 
society. 

The  owner  of  the  property,  who  purchased  it  in  Massachusetts  and 
transported  it  to  New  Hampshire,  is  not  an  importer  in  the  sense  in 
wliich  that  term  is  used  in  the  case  of  Brown  v.  The  State  of  Mary- 
land. And  there  is  nothing  in  the  general  reasoning  of  that  case,  or 
in  the  facts,  which  can  bring  into  doubt  the  constitutionality  of  the 
New  Hampshire  law. 

If  the  mere  conveyance  of  property  from  one  State  to  another 
shall  exempt  it  from  taxation,  and  from  general  state  regulation,  it 
will  not  be  difficult  to  avoid  the  police  laws  of  any  State,  especially 
by  those  who  live  at  or  near  the  boundary.  If  this  tax  had  been 
laid  on  the  property  as  an  import  into  the  State,  the  law  would  have 
been  repugnant  to  the  constitution.  It  would  have  been  a  regulation 
of  commerce  among  the  States,  which  has  been  exclusively  given  to 
congress.  One  of  tl^e  objects  in  adopting  the  constitution  was,  to 
regulate  this  commerce,  and  to  prevent  the  States  firom  imposing  a 
tax  on  the  commerce  of  each  other.  If  this  power  has  not  been 
delegated  to  congress,  it  is  still  retained  by  the  States,  and  may  be 
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exercised  at  their  discretion,  as  before  the  adoption  of  the  constitu- 
tion.  For  if  it  be  a  reserved  power,  congress  can  neither  abridge  nor 
abolish  it. 

But  this  barrel  of  gin,  like  all  other  property  within  the  State  of 
New  Hampshire,  was  liable  to  taxation  by  the  State.  It  comes 
under  the  general  regulation,  and  cannot  be  sold  without  a  license. 
The  right  of  an  importer  of  foreign  spirits  to  sell  in  the  cask,  with* 
out  a  license,  does  not  attach  to  the  plaintiffs  in  error,  on 
account  *  of  their  having  transported  this  property  from  [  *  696  ] 
Massachusetts  to  New  Hampshire.  I  affirm  the  judgment 
of  the  state  court. 

Joel  Fletcher  v.  The  State  of  Rhode  Island. 

This  is  a  writ  of  error  to  the  supreme  court  of  Rhode  Island,  under 
the  25th  section  of  the  judiciary  act  of  1789.  Fletcher  was  indicted 
for  selling  strong  liquor,  to  wit,  rum,  gin,  and  brandy,  in  less  quantity 
than  ten  gallons,  in  violation' of  the  law  of  Rhode  Island.  From  the 
evidence,  it  appeared  that  the  brandy  which  he  sold  was  purchased 
by  him  at  Boston,  in  the  State  of  Massachusetts,  that  it  was  im- 
ported into  the  United  States  from  France,  for  sale,  and  that  the 
duties  had  been  regularly  paid  at  the  port  of  Boston.  The  sale 
of  the  liquor  was  admitted  by  the  defendant,  as  charged  in  the  in- 
dictment. 

In  the  defence  it  was  insisted,  that  the  license  act  was  void,  it  be- 
ing repugnant  to  that  clause  of  the  8th  section  of  the  constitution 
of  the  United  States  which  provides,  '^  that  the  congress  shall  have 
power  to  lay  and  collect  taxes,  duties,  imports,  and  excises,  to  pay 
debts,  and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States;  but  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States;"  and  is  also  repugnant  to 
that  clause  of  the  8th  section  which  provides,  "that  congress  shall 
have  power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes ; "  and  also  repugnant 
to  that  clause  which  declares,  that  "  no  State  shall,  without  the  am* 
sent  of  congress,  lay  any  imposts  or  duties  on  imports,  except  what 
may  be  absolutely  necessary  for  executing  its  inspection  laws,  and 
the  acts  of  congress  in  pursuance  of  the  aforesaid  several  clauses  of 
said  constitution,"  &c. 

The  supreme  court  of  the  State  maintained  the  validity  of  the 
state  statute,  and  to  reverse  that  judgment,  this  writ  of  error  is 
prosecuted. 

The  opinions  given  by  me  in  the  cases  of  Thurlow  r.  The  State 
of  Massachusetts,  and  Peirce  et  al  v.  The  State  of  New  Hampshire, 


540         SUPREME   COURT  OF  THE   UNITED  STATES. 


License  Cases. — Mr.  Justice  Catron's  Opinion.    5  H. 


5  H.  586,  593,  decide,  so  far  as  I  am  concerned,  this  case.  The  first 
case  related  to  the  sale  of  spirits  of  foreign  importation,  not  in  the 
hands  of  the  importer ;  the  second,  to  domestic  spirits  transported 
from  one  State  to  another.  And  the  indictment,  now  under  con- 
sideration, relates  to  the  sale  of  foreign  spirits,  purchased  in  Massa- 
chusetts and  transported  to  Rhode  Island.  There  is,  however,  one 
point  made  in  this  case,  which  was  not  embraced  by  the  facts  con- 
tained in  either  of  the  others.  It  was  "  agreed,  that  the  town  coun- 
cil of  Cumberland,  in  Rhode  Island,  refuse  to  grant  any  license  for 
retailing  strong  liquors  for  a  year  fi-om  April,  1845,  having  been  in- 
structed to  that  effect  by  a  town  meeting."  The  effect  of  this  pro- 
ceeding was  to  prohibit  the  sale  of  spirituous  liquors  in  the  town  of 

Cumberland  in  less  quantities  than  ten  gallons. 
[  •SO?  ]  *  There  is  no  constitutional  objection  to  the  exercise  of 
this  discretion  under  the  authority  of  the  state  law.  In  the 
first  place,  no  system  of  licenses  to  retail  spirits  has  authorized  the 
grant,  except  upon  certain  conditions.  No  one,  it  is  presumed,  can 
claim  a  license  to  retail  spirits  as  a  matter  of  right.  Under  the  law 
of  the  State,  a  discretion  is  to  be  exercised,  not  only  as  regards  the 
individuals  who  apply,  but  also  as  to  the  number  that  shall  be  licensed 
in  each  town.  And,  if  it  shall  be  determined  that  a  certain  town  is 
not  entitled  to  a  license,  it  is  not  perceived  how  such  a  decision 
can  be  controlled*  In  the  case  of  Fletcher,  it  seems  that  the  town 
council,  who  have  the  power  to  make  the  grant,  were  influenced 
to  refuse  it  by  the  popular  vote  of  the  town.  A  more  satisfactory 
mode  of  instructing  public  officers,  it  would  seem,  could  not  be 
adopted. 

This  produces  no  restriction  on  the  sale  of  spirits  in  any  quantity 
exceeding  ten  gallons.  And  there  is  nothing  in  the  record  which 
shows  that  licenses  are  not  granted  in  the  adjacent  towns  within  the 
State.  But  if  this  did  appear,  it  would  not  avoid  the  force  of  the 
act.  I  think  this  regulation  is  clearly  within  the  power  of  the  State 
of  Rhode  Island,  and,  consequently,  that  the  act  is  not  repugnant  to 
the  constitution  of  the  United  States,  or  to  any  act  of  congress  passed 
in  pursuance  of  it.  I  therefore  affirm  the  judgment  of  the  supreme 
court. 

Peirce  and  another  v»  New  Hampshire. 

Catron,  J.  Andrew  Peirce  and  two  others  were  indicted  for  sell- 
ing one  barrel  of  gin,  contrary  to  a  statute  of  New  Hemipshire,  passed 
in  1838,  which  provides,  that  if  any  person  shall,  without  license  from 
the  selectmen  of  the  town  where  such  person  resides,  sell  any  wine, 
rum,  gin,  brandy,  or  other  spirits,  in  any  quantity,  or  shall  sell  any 
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mixed  liquors,  part  of  which  are  spirituous,  such  person  so  offending, 
for  each  offence,  on  conviction  upon  an  indictment,  shall  forfeit  and 
pay  a  sum  not  exceeding  $50,  nor  less  than  $25,  for  the  use  of  the 
county. 

The  barrel  of  gin  had  been  purchased  by  the  defendants  at  Boston, 
in  the  commonwealth  of  Massachusetts,  and  was  brought  coastwise 
by  water  near  to  Dover,  in  New  Hampshire,  where  it  was  sold  in 
the  same  barrel  and  condition  that  it  had  been  purchased  in  Boston. 
Part  of  the  regular  business  of  the  defendants  was  to  sell  ardent 
spirits  in  large  quantities* 

The  defendants'  counsel  contended,  on  the  trial,  that  the  statute 
of  1838  was  unconstitutional  and  void,  because  the  same  is  in  viola- 
tion of  certain  public  treaties  of  the  United  States  with  Holland, 
France,  and  other  countries,  containing  stipulations  for  the  admis* 
eion  of  spirits  into  the  United  States,  and  because  it  is 
*  repugnant  to  the  two  following  clauses  in  the  constitution  [  *598  ] 
of  the  United  States,  namely : — 

^No  State  shall,  without  the  consent  of  the  congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws." 

"  The  congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the  Indian 
tribes." 

In  answer  to  these  objections,  the  court  instructed  the  jury,  that 
the  statute  of  July  4, 1838,  was  not  entirely  void,  if  it  might  have 
an  operation  constitutionally  in  any  case ;  and  that,  as  far  as  this 
case  was  concerned,  it  could  not  be  in  violation  of  any  treaty  with 
any  foreign  power  which  had  been  referred  to,  permitting  the  intro- 
duction of  foreign  spirits  into  the  United  States,  because  the  liquor 
in  question  here  was  proved  to  be  American  gin. 

The  court  further  instructed  the  jury,  that  this  statute,  as  it  re- 
garded  this  case,  was  not  repugnant  to  the  clause  in  the  constitution 
of  the  United  States,  providing  that  no  State  shall,  without  the  con- 
sent of  congress,  lay  any  duty  on  imports  or  exports,  because  the  gin 
in  this  case  was  not  a  foreign  article,  and  was  not  imported  into,  but 
had  been  manufactured  in,  the  United  States. 

The  court  further  instructed  the  jury,  that  this  State  could  not 
regulate  conmieice  between  this  and  other  States ;  that  this  State 
could  not  prohibit  the  introduction  of  articles  from  another  State 
with  such  a  view,  nor  prohibit  a  sale  of  them  with  such  a  purpose ; 
but  tbat^  although  the  State  could  not  make  such  laws  with  such 
views,  and  for  such  purposes,  she  was  not  entirely  forbidden  to  legis- 
late in  relation  to  articles  introduced  firQim  foreign  countries,  or  from 
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other  States ;  that  she  might  tax  them  the  same  as  other  property^ 
and  might  regulate  the  sale  to  some  extent ;  that  a  State  might  pass 
health  and  police  laws  which  wonld,  to  a  certain  extent,  affect  foreign 
commerce,  and  commerce  between  the  States ;  and  that  this  statute 
was  a  regulation  of  that  character,  and  constitutionaL 

The  jury  found  the  defendants  guilty,  and  the  court  of  common 
pleas  fined  them  $30 ;  from  which  they  prosecuted  their  writ  of  error 
to  the  superior  court  of  judicature  of  New  Hampshire,  where  the 
judgment  was  affirmed.  The  present  writ  of  error  is  prosecuted, 
under  the  25th  section  of  the  judiciary  act  of  1789,  to  reverse  the 
judgment  of  the  state  court  of  New  Hampshire,  on  the  grounds 
above  stated.  And  the  question  and  the  case  presented  for  our  con- 
sideration is,  whether  the  state  laws,  and  the  judgment  founded  on 
them,  are  repugnant  to  the  constitution  of  the  United  States.  The 
court  below  having  decided  in  favor  of  their  validity,  this  is  the  only 
question  that  comes  within  our  jurisdiction,  although  divers  others 
were  presented  to  and  adjudged  by  the  state  court. 

The  importance  of  this  case,  as  regards  its  bearing  on  the 
[  *  599  ]  *  commerce  among  the  States,  and  on  the  relations  and 
rights  of  their  citizens  and  inhabitants,  is  not  to  be  dis- 
guised.    To  my  mind  it   presents  most  delicate  and  difficult  con- 
siderations. 

The  first  objection,  that  the  statute  of  New  Hampshire  violated 
certain  treaties  with  Holland,  France,  &c,  providing  for  the  admis- 
sion of  ardent  spirits,  has  no  application  to  tiie  case,  as  the  spiiits 
sold  were  not  foreign  but  American  gin. 

The  second  objection  relies  on  the  first  article  and  tenth  section 
of  the  constitution,  which  provides,  that  ^  no  State  shall  lay  any  im- 
posts or  duties  on  imports  or  exports,  nor  any  duty  on  tonnage,"  un- 
less with  the  assent  of  congress,  &c.  These  are  negative  restrictions, 
where  the  constitution  operates  by  its  own  force ;  but  as  no  duty  or 
tax  was  imposed  on  the  gin  introduced  into  New  Hampshire  from 
Massachusetts,  either  directly  or  indirectly,  these  prohibitions  on  the 
state  power  do  not  apply. 

The  third  objection  proceeds  on  the  clause,  that  "  the  congress  shall 
have  power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes,"  to  which  it  is  insisted 
the  state  statute  is  opposed.  The  power  given  to  congress  is  nnie- 
stricted,  and  broad  as  the  subjects  to  which  it  relates ;  it  extends  to 
aU  lawful  commerce  with  foreign  nations,  and  in  the  same  terms  to 
all  lawful  commerce  among  the  States;  and  " among "  means  be- 
tween two  only,  as  well  as  among  more  than  two ;  if  it  was  other- 
wise,  then  an  intermediate  •State  might  interdict  and  obstruct  the 
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laransportation  of  imports  over  it  to  a  third  State,  and  thereby  impair 
the  general  power.  The  article  in  question  was  introduced  from  one 
State  directly  into  another,  and  the  first  question  is :  Was  it  a  subject 
of  lawful  commerce  among  the  States,  that  congress  can  regulate  ? 
That  ardent  spirits  have  been  for  ages,  and  now  are,  subjects  of  sale 
and  of  lawful  commerce,  and  that  of  a  large  class,  throughout  a  great 
portion  of  the  civilized  world,  is  not  open  to  controversy ;  so  our 
commeicial  treaties  with  foreign  powers  declare  them  to  be,  and  so 
the  dealing  in  them  among  the  States  of  this  Union  recognizes  them 
to  be.  But  this  condition  of  the  subject-matter  was  met  by  the  state 
decision  on  the  ground,  and  on  this  only,  ^'  that  the  State  might  pass 
health  and  police  laws  which  would,  to  a  certain  extent,  affect  foreign 
conunerce  and  commerce  between  the  States ;  and  that  the  statute 
[of  New  Hampshire]  was  a  regulation  of  that  character,  and  con- 
stitntionaL'' 

This  was  the  charge  to  the  jury,  and  on  it  the  verdict  and  judg- 
ment are  founded,  and  which  the  state  court  of  last  resort  affirmed. 
The  law  and  the  decision  apply  equally  to  foreign  and  to  domestic 
spirits,  as  they  must  do  on  the  principles  assumed  in  support  of  the 
law.  The  assumption  is,  that  the  police  power  was  not  touched  by 
the  constitution,  but  left  to  the  States  as  the  constitution  found  it. 
This  is  admitted ;  and  whenever  a  thing,  firom  character  or 
*  condition,  is  of  a  description  to  be  regulated  by  that  power  [  *  600  ] 
in  the  State,  then  the  regulation  may  be  made  by  the  State, 
and  congress  cannot  interfere.  But  this  must  always  depend  on  facts, 
subject  to  legal  ascertainment,  so  that  the  injured  may  have  redress. 
And  the  foci  must  find  its  support  in  this,  whether  the  prohibited 
article  belongs  to,  and  is  subject  to  be  regulated  as  part  of,  foreign 
commerce,  or  of  commerce  among  the  States.  If,  firom  its  nature,  it 
does  not  belong  to  commerce,  or  if  its  condition,  firom  putrescence  or 
other  cause,  is  such  when  it  is  about  to  enter  the  State  that  it  no 
longer  belongs  to  commerce,  or,  in  other  words,  is  not  a  commercial 
article,  then  the  state  power  may  exclude  its  introduction.  And  as 
an  incident  to  this  power,  a  State  may  use  means  to  ascertain  the 
fact.  And  here  is  the  limit  between  the  sovereign  power  of  the  State 
and  the  federal  power.  That  is  say,  that  which  does  not  belong  to 
commerce  is  within  the  jurisdiction  of  the  police  power  of  the  State 
and  that  which  does  belong  to  commerce  is  within  the  jurisdiction 
of  the  United  States.  And  to  this  limit  must  all  the  general  views 
come,  as  I  suppose,  that  were  suggested  in  the  reasoning  of  this  court 
in  the  cases  of  Gibbons  v.  Ogden,  9  Wheat  1 ;  Brown  v.  The  State 
of  Maryland,  12  Wheat  419;  New  York  v.  Mihi,  11  Pet  102, 

What,  then,  is  the  assumption  of  the  state  court  ?     Undoubtedly, 
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in  effect,  that  the  State  had  the  power  to  declare  what  should  be  an 
article  of  lawfiil  commerce  in  the  particular  State ;  and,  having  de- 
clared that  ardent  spirits  and  wines  were  deleterious  io  morals  and 
health,  they  ceased  to  be  commercial  commodities  there,  and  that 
then  the  police  power  attached,  and  consequently  the  powers  of  con- 
gress could  not  interfere.  The  exclusive  state  power  is  made  to  rest, 
not  on  the  fact  of  the  state  or  condition  of  the  article,  nor  that  it  is 
property  usually  passing  by  sale  from  hand  to  hand,  but  on  the  dec- 
laration  found  in  the  state  laws,  and  asserted  as  the  state  policy, 
that  it  shall  be  excluded  from  commerce.  And  by  this  means  the 
sovereign  jurisdiction  in  the  State  is  attempted  to  be  created,  in  a 
case  ^here  it  did  not  previously  exist 

If  this  be  the  true  construction  of  the  constitutional  provision, 
then  the  paramount  power  of  congress  to  regulate  commerce  is 
subject  to  a  very  material  limitation ;  for  it  takes  from  congress,  and 
leaves  with  the  States,  the  power  to  determine  the  commodities,  or 
articles  of  property,  which  are  the  subjects  of  lawful  commerce.  Con- 
gress may  regulate,  b^ut  the  States  determine  what  shall  or  shall  not 
be  regulated. 

Upon  this  theory,  the  power  to  regulate  commerce,  mstead  of  being 
paramount  over  the  subject,  would  become  subordinate  to  the  state 
police  power;  for  it  is  obvious  that  the  power  to  determine  the 
articles  which  may  be  the  subjects  of  commerce,  and  thus  to  circum- 
scribe its  scope  and  operation,  is,  in  effect,  the  controlling  one.  The 
police  power  would  not  only  be  a  formidable  rival,  but,  in  a  struggle, 
must  necessarily  triumph  over  the  commercial  power,  as 
[  •  601  ]  *  the  power  to  regulate  is  dependent  upon  the  power  to  fix 
and  determine  upon  the  subjects  to  be  regulated. 

The  same  process  of  legislation  and  reasoning  adopted  by  the 
State  and  its  courts  could  bring  within  the  police  power  any  article 
of  consumption  that  a  State  might  wish  to  exclude,  whether  it 
belonged  to  that  which  w;as  drank,  or  to  food  and  clothing;  and 
with  nearly  equal  claims  to  propriety,  as  malt  liquors  and  the  prod- 
uce of  fruits  other  than  grapes  stand  on  no  higher  grounds  than 
the  light  wines  of  this  and  other  countries,  excluded,  in  effect,  by 
the  law  as  it  now  stands.  And  it  would  be  only  another  step  to 
regulate  real  or  supposed  extravagance  in  food  and  clothing.  And 
in  this  connection  it  may  be  proper  to  say,  that  the  three  States, 
whose  laws  are  now  before  us,  had  in  view  an  entire  prohibition  from 
use  of  spirits  and  wines  of  every  description,  and  that  their  main 
scope  and  object  is  to  enforce  exclusive  temperance  as  a  policy  of 
state,  under  the  belief  that  such  a  policy  will  best  subserve  the 
interests  of  society ;  and  that  to  this  end,  more  than  to  any  other. 
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has  the  sovereign  power  of  these  States  been  exerted;  for  it  was 
admitted,  on  the  argament,  that  no  licenses  are  issued,  and  that  ex- 
clusion exists,  so  far  as  the  laws  can  {»*oduce  the  result,  —  at  least,  in 
some  of  the  States,  —  and  that  this  was  the  policy  of  the  law.  For 
these  reasons,  I  think  the  case  cannot  depend  on  the  reserved  power 
in  the  State  to  regulate  its  own  police. 

Had  the  gin  imported  been  ''an  import"  from  a  foreign  country, 
then  the  license  law,  prohibiting  its  sale  by  the  importer,  would  be 
void.  The  reasons  for  this  conclusion  are  given  in  my  opiniQn  on 
the  case  of  Thurlow  v.  The  Ck)mmonwealth  of  Massachusetts,  5  How. 
609,  and  need  not  be  repeated,  and  are  founded  on  the  case  of 
Brown  v.  The  State  of  Maryland.  The  next  inquiry  is,  did  it  stand 
on  the  foot  of ''  an  import,"  coming,  as  it  did,  from  another  State  ? 
If  it  be  true,  as  the  state  courts  held  it  was,  that  congress  has  the  ex- 
clusive power  to  regulate  commerce  among  the  States,  (the  States 
having  none,)  and  the  gin  introduced  being  an  article  of  commerce, 
and  the  state  license  law  being  a  regulation  of  commerce,  (as  it  was 
held  by  tbis  court  to  be  in  tiie  case  of  Brown  v.  The  State  of  Mary- 
land,) then  the  state  law  is  void,  because  the  State  had  no  power  to 
act  in  the  matter  by  way  of  regulation  to  any  extent 

This  narrows  the  controversy  to  the  single  point,  whether  the 
States  have  power  to  regulate  their  own  mode  of  commerce  among 
the  States,  during  the  time  the  power  of  congress  lies  dormant,  and 
has  not  been  exercised  in  regard  to  such  commerce. 

Although  some  regulations  have  been  made  by  congress  affecting 
the  coasting  trade,  requiring  manifests  of  cargoes  where  they  exceed 
a  certain  value,  to  prevent  smuggling,  and  for  other  purposes,  still,  no 
regulation  exists  affecting,  in  any  degree,  such  an  import  as  the  one 
under  consideration.  It  must  find  protection  against  the  state  law 
under  the  constitution,  or  it  can  have  none.  This  is  also 
*tnie  as  respects  similar  articles  of  commerce  passing  from  [  *  602  | 
State  to  State  by  land.  Congress  has  left  the  States  to 
proceed  in  this  regard  as  they  were  proceeding  when  the  constitution 
was  adopted. 

•  Is,  then,  the  power  of  congress  exclusive  ?  The  advocates  of  this 
construction  insist,  that  it  has  been  settled  by  this  court  thai  the 
power  to  regulate  commerce  is  exclusive,  and  can  be  exercised  by 
coogress  alone.  And  the  inquiry  in  advance  of  further  discussion  is : 
Has  the  construction  been  thus  settled  ?  The  principal  case  relied 
on  is  that  of  Gibbons  v.  Ogden,  9  Wheat.  1,  in  support  of  the  as- 
sumption. In  that  case,  a  monopoly  had  been  granted  to  the  inven- 
tors of  machinery  propelled  by  steam,  which,  when  applied  to  vessels, 
forced  them  through  the  water.     The  law  of  monopoly  of  New  York 

46* 
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extended  to  the  tide  waters,  and  for  navigating  these  with  two  steam- 
boats  belonging  to  Gibbons,  a  bill  was  filed  against  him,  and  be  was 
enjoined  by  the  state  courts  of  New  York ;  and  in  his  answer  he 
relied  on  licenses  granted  under  the  act  of  18th  February,  1793,^ 
for  enrolling  and  licensing  ships  and  vessels  to  be  employed  in  the 
coasting  trade,  and  for  regulating  the  same.  This  was  the  sole 
defence.  The  court  first  held  that  the  power  to  regulate  commerce 
included  the  power  to  regulate  navigation  also,  as  an  incident  to, 
and  part  of,  commerce. 

After  discussing  many  topics  connected  with,  or  supposed  to  be 
connected  with,  the  subject,  the  power  of  taxation  was  considered 
by  the  court,  and  the  powers  to  tax  in  the  States  and  the  United 
States  compared  with  the  power  to  regulate  commerce ;  and  in  this 
connection  the  chief  justice,  delivering  the  opinion  of  the  court,  said : 
'^  But,  when  a  State  proceeds  to  regulate  commerce  with  foreign 
nations,  or  among  the  several  States,  it  is  Exercising  the  very  power 
granted  to  congress,  and  is  doing  the  very  thing  which  congress  is 
authorized  to  do.  There  is  no  analogy,  then,  between  the  power  of 
taxation  and  the  power  of  regulating  commerce.  In  discussing  the 
question,  whether  this  power  is  still  in  the  States,  in  the  case  under 
consideration,  we  may  dismiss  from  it  the  inquiry,  whether  it  is  sur- 
rendered by  the  mere  grant  to  congress,  or  is  retained  until  congress 
shall  exercise  the  power.  We  may  dismiss  that  inquiry,  because  it 
has  been  exercised,  and  the  regulations  congress  deemed  proper  to 
make  are  now  in  full  operation.  The  sole  question  is:  Can  a  State 
regulate  commerce  with  foreign  nations,  and  among  the  States,  while 
congress  is  regulating  it  ?  " 

And  then  the  court  proceeds  to  discuss  the  efiect  of  the  licences  set 
up  in  Gibbon's  answer,  and  gives  a  decree  of  reversal,  on  that  sole 
question,  in  his  favor.  The  decree  says :  "  This  court  is  of  opinion, 
that  the  several  licenses  to  the  steamboats  The  Stoudinger  and  The 
Bellona,  to  carry  on  the  coasting  trade,  which  are  set  up  by  the  appel- 
lant, Thomas  Gibbons,  in  his  answer,  which  were  granted  under  an 
act  of  congress  passed  in  pursuance  of  the  constitution  of  the  United 
States,  gave  full  authority  to  those  vessels  to  navigate  the 
[  •  603  ]  *  waters  of  the  United  States,  by  steam  or  otherwise,  for  the 
pxurpose  of  carrying  on  the  coasting  trade,  any  law  of  the 
State  of  New  York  to  the  contrary  notwithstanding."  And  then  the 
state  law  is  declared  void,  as  repugnant  to  the  constitution  and  laws 
of  the  United  States.    9  Wheat  239. 

This  case,  then,  decides  that  navigation  was  within  the  commercial 
power  of  the  United  States,  and  that  a  coasting  license  granted 

1 1  Stats,  at  Large,  305. 
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ptursuant  to  an  act  of  congress,  in  the  exercise  of  the  power,  was  an 
authority  under  the  supreme  law  to  navigate  the  public  waters  of 
New  York,  notwithstanding  the  state  law  granting  the  monopoly. 
This  decision  was  made  in  1824.  Three  years  after  (1827)  the  caae 
of  Brown  r.  The  State  of  Maryland  came  before  the  court.  12 
Wheat.  419. 

Brown,  an  importing  merchant,  had  been  indicted  for  selling  pack- 
ages of  dry  goods  in  the  form  they  were  imported,  without  taking 
out  a  Ucense  to  sell  by  wholesale.  To  this  he  demurred,  €md  the 
demurrer  was  sustained,  on  the  ground  that' 'imports"  could  be  sold 
by  the  importer  regardless  of  the  state  law,  on  which  the  indictment 
was  founded.  Two  propositions  were  stated  by  the  court,  and  the 
decision  of  the  cause  proceeded  on  them  both,  and  was  favorable  to 
Brown :  First,  The  provision  of  the  constitution,  which  declares  that 
'•  no  State  shall,  without  the  consent  of  congress,  lay  any  imposts  or 
duties  on  imports  or  exports."  And,  second,  that  which  declares 
congress  shall  have  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes. 

The  first  proposition  has  no  application  to  the  controversy  before 
ns,  as  here  no  tax  or  duty  was  imposed. 

2.  The  court  proceeds  (p.  446)  to  inquire  of  the  extent  of  the 
power,  and  says :  ^'  It  is  complete  in  itself,  and  acknowledges  no 
limitations,  and  is  coextensive  with  the  subject  on  which  it  operates." 
And  for  this  Gibbons  v.  Ogden  is  referred  to,  as  having  asserted  the 
same  postulates.  The  opinion  then  urges  the  necessity  that  congress 
should  have  power  over  the  whole  subject,  and  the  power  to  protect 
the  imported  article  in  the  hands  of  the  importer,  and  proceeds  to 
say :  "  We  think  it  cannot  be  denied  what  can  be  the  meaning  of  an 
act  of  congress  which  authorized  importation,  and  offers  the  privilege 
for  sale  at  a  fixed  price  to  every  person  who  chooses  to  become  a 
purchaser."  "  We  think,  then,  that  if  the  power  to  authorize  a  sale 
exists  in  congress,  the  conclusion  that  the  right  to  sell  is  connected 
with  the  law  permitting  importation,  as  an  inseparable  incident,  is 
inevitable." 

Two  points  were  decided  on  the  second  proposition :  "  1.  That  a 
tax  on  the  importer  was  a  tax  on  the  import 

2.  That  "  an  import,"  which  had  paid  a  tax  to  the  United  States 
according  to  the  regulations  of  commerce  made  by  congress,  could 
not  be  taxed  a  second  time  in  the  hands  of  the  importer. 

Neither  of  these  cases  touch  the  question  of  exdusive 
power,  nor  •do  I  suppose  it  was  intended  by  the  writer  of  [  *6M  ] 
the  opinions  to  approach  that  question,  as  he  studiously 
gaarded  the  opinion  in  the  leading  case  of  Gibbons  v.  Ogden  against 
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Buch  an  inference,  and  professedly  followed  the  doctrines  there  laid 
down  in  Brown  v.  The  State  of  Maryland. 

The  next  case  that  came  before  the  court  was  that  of  Willson  et  oL 
V.  The  Blackbird  Creek  Marsh  Company,  in  1829,  2  Pet  245.  The 
chief  justice  again  delivered  the  opinion  of  the  court,  as  he  had  do^e 
in  the  two  previous  cases.  The  company  was  authorized  to  make  a 
dam  across  the  creek  under  a  state  charter.  The  creek  was  a  navi- 
gable tide  water ;  the  dam  was  constructed,  and  the  licensed  sloop  of 
Willson  not  being  enabled  to  pass,  he  broke  the  dam,  and  the  com- 
pany sued  him  for  damages ;  to  which  he  pleaded,  that  the  creek  was 
a  navigable  highway,  where  the  tide  ebbed  and  flowed,  and  that  he 
only  did  so  much  damage  as  to  allow  his  vessel  to  pass.  The  plea 
was  demurred  to,  and  there  was  a  judgment  against  Willson  in  the 
state  court  It  was  insisted  on  his  behalf  in  this  court  that  the  power 
to  regulate  cx>mmerce  included  navigation ;  and  that  navigable 
streams  are  the  waters  of  the  United  States,  and  subject  to  the  power 
of  congress ;  and  the  case  of  Gibbons  v.  Ogden  was  relied  on.  The 
chief  justice  in  the  opinion  said :  ^  The  counsel  for  the  plaintiff  in 
error  insists  that  it  comes  in  conflict  with  the  powers  of  the  United 
States  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  States. 

'*  If  congress  had  passed  any  act  which  bore  upon  the  case,  any 
act  in  execution  of  the  power  to  regulate  commerce,  the  object  of 
which  was  to  control  state  legislation  over  those  small  navigable 
creeks  into  which  the  tide  flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  southern  States,  we  should  feel  not 
much  difficulty  in  saying,  that  a  state  law,  coming  in  conflict  with 
such  act,  would  be  void.  But  congress  has  passed  no  such  act  The 
repugnancy  of  the  law  of  Delaware  to  the  constitution  is  placed  en- 
tirely on  its  repugnancy  to  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States ;  a  power  which  has 
not  been  so  exercised  as  to  affect  the  question. 

<'  We  do  not  think  that  the  act  empowering  the  Blackbird  Creek 
Marsh  Company  to  place  a  dam  across  the  creek,  can,  under  all  ihe 
circumstances  of  the  case,  be  considered  as  repugnant  to  the  power 
to  regulate  commerce  in  its  dormant  state,  or  as  being  in  conflict 
with  any  law  passed  on  the  subject." 

Here  the  adjudications  end.  But  judges,  who  were  of  the  court 
when  the  three  cases  cited  were  determined,  differ  as  to  the  true 
meaning  of  the  chief  justice  in  the  language  employed  in  the  case  of 
Oibbons  v.  Ogden,  in  illustrating  the  constitution  in  aspects  supposed 
to  bear  more  or  less  on  the  questions  before  the  court;  such,  for  in- 
stance, as  that  the  commercial  power  was  a  unit,  and  covered  the 
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entire  subject-matter  of  commerce  with  foreign  nations  and 
•among  the  States ;  and  that  navigation  was  included  in  [  *  605  ] 
the  power.  In  the  case  of  New  York  v.  Miln,  11  Pet  102,  Mr, 
Justice  Thompson  and  Mr,  Justice  Story  differed  entirely  as  to  what 
the  language  employed  in  the  opinion  in  Gibbons  v.  Ogden  meant, 
in  regard  to  the  true  exposition  of  the  constitution  ;  one  contending 
that  th'^s  language  used  had  reference  to  the  power  of  congress,  and 
to  a  case  where  it  had  been  fully  exercised ;  the  other  insisting  that 
the  opinion  maintained  the  exclusive  power  in  congress  to  regulate 
commerce,  and  that  the  States  had  no  authority  to  legislate,  but 
were  altogether  excluded  from  interfering.  This  was  Mr.  Justice 
Story's  opinion,  I  think  it  must  be  admitted  that  Chief  Justice 
Marshall  understood  himself  as  Mr,  Justice  Thompson  understood 
him,  otherwise  he  could  not  have  held  as  he  did  in  the  last  case,  in 
1829,  of  WiUson  v.  The  Blackbird  Creek  Marsh  Company,  And  as 
this  case  was  an  adjudication  on  the  precise  question  whether  the 
constitution  of  the  United  States,  in  itself,  extinguished  the  powers 
of  the  States  to  interfere  with  navigation  on  tide  water,  and  as  it 
was  adjudged,  in  the  case  of  Gibbons  v.  Ogden,  that  the  power  to 
regulate  commerce  included  navigation  as  fully  as  if  the  clause  had 
expressed  it  in  terms,  it  is  difficult  to  say  that  this  case  does  not  set- 
tle the  question  favorably  to  the  exercise  of  jurisdiction  on  the  part 
of  the  States,  until  Congress  shall  .act  on  the  same  subject  and  sus- 
pend the  state  law  in  its  operation.  But,  owing  to  the  conflicting 
opinions  of  individual  judges,  it  is  deemed  proper  to  treat  the  question 
as  though  it  was  an  open  one,  in  the  aspect  that  this  case  presents 
it ;  and  then  the  consideration  arises :  Can  a  State,  by  its  general 
laws,  operating  on  all  persons  and  property  within  its  jurisdiction, 
regulate  articles  coming  into  the  State  from  other  States,  and  pro- 
hibit their  sale,  unless  a  license  is  obtained  by  the  person  bringing 
them  in ;  and  where  no  tax  or  duty  is  demanded  of  the  person,  or 
imposed  on  the  article  ? 

In  this  proposition,  it  is  not  intended  to  involve  the  consideration, 
that  where  congress  regulates  a  particular  commerce  by  general  laws, 
as  where  a  tax  is  levied  on  some  articles  on  being  introduced  from 
abroad,  and  others  permitted  to  come  in  free,  that  all  are  regulated ; 
this  I  admit  in  the  instance  put,  and  in  all  others  of  a  like  character. 
But  as  no  general  law  of  congress  has  regulated  commerce  among 
the  States,  such  a  rule  cannot  apply  here. 

To  a  true  understanding  of  the  power  conferred  on  congress  to 
regulate  commerce  among  the  States,  it  may  be  proper  briefly  to  refer 
to  their  condition  and  acts  before  the  constitution  was  adopted,  in 
this  respect.     The  prominent  evil  was,  that  they  taxed  the  commerce 
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of  each  other  directly  and  indirectly ;  and  to  secure  themselves  firom 
undue  and  opposing  taxes,  the  constitution  first  provides,  that  con- 
gress shall  lay  no  tax  on  articles  exported  &om  any  State ;  second, 
that  no  State  shall  lay  any  imposts  or  duties  on  imports  or 
[  •  606  ]  exports ;  nor,  third,  lay  any  duty  on  tonnage,  without  •  the 
consent  of  congress,  except  so  much  as  may  be  necessary 
for  executing  its  inspection  laws.  These  are  prohibitions,  to  which 
the  States  have  conformed. 

But,  as  many  general  and  all  necessary  local  regulations  existed 
when  the  constitution  was  adopted,  and  this,  in  all  the  States,  affect- 
ing the  end  of  commerce  within  their  respective  limits,  the  local  regu- 
lations were  continued,  so  far  as  the  constitution  left  them  in  force. 
And  they  have  been  added  to  and  accumulated  to  a  great  extent  up 
to  this  time  in  the  maritime  States,  not  only  as  regards  commerce 
among  the  States,  but  affecting  foreign  commerce  also ;  the  States, 
within  their  harbors  and  inland  waters,  have  done  almost  every  thing, 
and  congress  next  to  nothing.  So  minute  and  complicated  are  the 
wants  of  commerce  when  it  reaches  its  port  of  destination,  that  even 
the  state  legislatures  have  been  incapable  of  providing  suitable  means 
for  its  regulation  between  ship  and  shore,  and  therefore  charters, 
granted  by  the  state  legislatures,  have  conferred  the  power  on  city 
corporations.  Owing  to  situation  and  climate,  every  port  and  place 
where  commerce  enters  a  State  must  have  peculiarity  in  its  regula- 
tions; and  these  it  would  be  exceedingly  difficult  for  congress  to 
make ;  nor  could  it  depute  the  power  to  corporations,  as  the  States 
do.  The  difficulties  standing  in  the  way  of  congress  are  fast 
increasing  with  the  increase  of  commerce  and  the  places  where  it  is 
carried  on.  And  where  it  enters  States  through  their  inland  borders, 
by  land  and  water,  the  complication  is  not  less,  and  especially  on 
the  large  rivers.  There,  too,  congress  has  the  undisputed  power  to 
regulate  commerce  coming  from  State  to  State ;  but  as  every  village 
would  require  special  legislation,  and  constant  additions  as  it  grew 
and  its  commerce  increased,  to  deal  with  the  subject  on  the  part  of 
congi'ess  would  be  next  to  impossible  in  practice.  I  admit  that  this 
condition  of  things  does  not  settle  the  question  of  contested  power ; 
but  it  satisfactorily  shows  that  congress  cannot  do  what  the  States 
have  done,  are  doing,  and  must  continue  to  do,  from  a  controlling 
necessity,  even  should  the  exclusive  power  in  congress  be  maintained 
by  our  decision.  And  this  state  of  things  was  too  prominently  mani- 
fest for  the  convention  to  overlook  it.  Npr  do  I  suppose  they  did  so, 
for  the  following  reasons. 

The  general  rules  of  construction  applicable  to  the  negative  and 
afBnnative  powers  of  grant  in  the  constitution,  are  commented  on  in 
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the  32d  number  of  The  Federalist,  in  these  terms :  ''  That  notwith- 
standing the  affirmatiye  grants  of  general  authorities,  there  has  been 
the  most  pointed  care,  in  those  cases  where  it  was  deemed  improper 
that  the  like  authorities  should  reside  in  the  States,  to  insert  negative' 
clauses  prohibiting  the  exercise  of  them  by  the  States.  The  10th 
section  of  the  first  article  consists  altogether  of  such  provisions.  This 
circumstance  is  a  clear  indication  of  the  sense  of  the  convention,  and 
furnishes  a  rule  of  interpretation  out  of  the  body  of  the  act, 
which  justifies  the  position  I  have  advanced,  and  •refutes  [  *  607  ] 
every  hypothesis  to  the  contrary."  That  is,  in  favor  of  the 
state  power.  These  remarks  were  made  to  quiet  the  fears  of  the 
people,  and  to  clear  up  doubts  on  the  meaning  of  the  constitution, 
then  before  them  for  adoption  by  the  state  conventions.  And  it  is  an 
historical  truth,  never,  so  far  as  I  know,  denied,  that  these  papers 
were  received  by  the  people  of  the  States  as  the  true  exponents  of  the 
instrument  submitted  for  their  ratification.  Proceeding  on  the  prin- 
ciple of  construction  applicable  to  affirmative  statutes,  —  that  they 
stood  together  as  a  general  rule,  if  there  were  no  negative  words,— 
and  taking  the  doctrine  laid  down  in  The  Federalist  to  be  the  true 
rule  of  interpretation, — that  where  the  States  were  intended  to  be 
prohibited,  negative  words  had  been  used,  —  the  States  continued  to 
do  what  they  had  previously  done,  and  were  not  by  negation  prohib- 
ited firom  doing ;  that  is  to  say,  to  exercise  the  powers  conferred  on 
congress  in  arming,  and  organizing,  and  discipUning  the  miUtia,  to 
pass  bankrupt  laws,  and  to  regulate  the  details  of  commerce  within 
their  limits,  coming  from  other  States  and  foreign  countries. 

The  exercise  of  the  powers  to  regulate  the  militia,  and  to  pass 
bankrupt  laws,  has  met  with  the  approval  of  this  court  in  the  cases 
of  Houston  V.  Moore,  5  Wheat.  1,  and  in  Ogden  v.  Saunders,  12 
Wheat  213. 

As  to  the  existence  of  the  power  in  the  States  in  these  two  in- 
stances, there  is  no  further  controversy  here  or  elsewhere. 

And  in  regard  to  the  third,  congress  has  stood  by  for  nearly  sixty 
years,  and  seen  the  States  regulate  the  commerce  of  the  whole  coun- 
try, more  or  less,  at  the  ports  of  entry  and  at  all  their  borders,  with- 
out objection ;  and  for  this  court  now  to  decide  that  the  power  did 
not  exist  in  the  States,  and  that  all  they  had  done  in  this  respect,  was 
void  from  the  beginning,  would  overthrow  and  annul  entire  codes  of 
state  legislation  on  the  particular  subject.  We  would,  by  our  decis- 
ion, expunge  more  state  laws  and  city  corporate  regulations  than 
congress  is  likely  to  make  in  a  century  on  the  same  subject,  and  on 
no  better  assumption  than  that  congress  and  the  state  legislatures  had 
been  altogether  mistaken  as  to  their  respective  powers,  for  fifty  yeare 
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and  more.  If  long  usage,  general  acquiescence,  and  the  absence  of 
complaint,  can  settle  the  interpretation  of  the  clause  in  question,  tiien 
it  should  be  deemed  as  settled  in  conformity  to  the  usage  by  the 
courts. 

And  as  congress  and  the  courts  have  conceded  that  the  States 
may  pass  laws  regulating  the  militia,  and  on  the  subject  of  bank- 
ruptcies, and  that  the  affirmative  grants  of  power  to  congress  in  these 
instances  did  not  deprive  the  States  from  ex^cising  the  power  until 
congress  acted,  it  is  now  too  late,  under  existing  circumstances,  for 
this  court  to  say  that  the  similar  affirmative  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  States,  shall  be  held  an 
exclusive  power  in  congress ;  as  it  could  no  more  be  done  with  con- 
sistency of  interpretation,  than  with  safety  to  the  existing  state  of 

the  country. 
[  *  608  ]  ^  In  proceeding  on  this  moderate,  and,  as  I  think,  prudent 
and  proper  construction,  all  farther  difficulty  will  be  obvi- 
ated in  regard  to  the  admission  of  property  into  the  States ;  this  the 
States  may  regulate,  so  they  do  not  tax;  and  if  the  States  (or  any 
one  of  them)  abuse  the  power,  congress  can  interfere  at  pleasure,  and 
remedy  the  evil;  nor  will  the  States  have  any  right  to  complain* 
And  so  the  courts  can  interfere  if  the  States  assume  to  exer<:^ise  an 
excess  of  power,  or  act  on  a  subject  of  commerce  that  is  regulated 
by  congress.  As  already  stated,  it  is  hardly  possible  for  congress  to 
deal  at  all  with  the  details  of  this  complicated  matter. 

The  case  before  us  presents  a  fair  illustration  of  the  difficulty ;  all 
vendors  of  spirits  produced  in  New  Hampshire,  are  compelled  to  be 
licensed  before  they  can  lawfully  sell;  this  is  not  controverted,  and 
cannot  be.  To  hold  that  the  state  license  law  was  void,  as  respects 
sphrits  coming  in  from  other  States  as  articles  of  commerce,  would 
open  the  door  to  an  almost  entire  evasion,  as  the  spirits  might  be  in- 
troduced in  the  smallest  divisible  quantities  that  the  retail  trade 
would  require  ;  the  consequence  of  which  would  be,  that  the  dealers 
in  New  Hampshire  would  sell  only  spirits  produced  in  other  States, 
and  that  the  products  of  New  Hampshire  would  find  an  unrestrained 
market  in  the  neighboring  States  having  similar  license  laws  to  those 
of  New  Hampshire. 

For  the  sake  of  convenience,  the  views  on  which  this  opinion  pro 
ceeds,  will  be  briefly  restated. 

1.  It  is  maintained,  that  spirits  and  wines  are  articles  belonging  to 
foreign  commerce  and  commerce  among  the  States ;  and  that  con- 
gress can  regulate  their  introduction  and  transmission  into  and 
through  the  States,  so  long  as  they  belong  to  either  class  of  such 
oomtuerce,  but  no  further. 
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2»  That  any  state  law  whose  provisions  are  repugnant  to  the  exist* 
ing  regulations  of  congress,  (within  the  above  limit,)  is  void,  so  fat 
as  it  is  opposed  to  the  legislation  of  congress. 

3.  That  the  police  power  of  the  States  was  reserved  to  the  States, 
and  that  it  is  beyond  the  reach  of  congress ;  but  that  such  police 
power  extends  to  articles  only  which  do  not  belong  to  foreign  com- 
merce, or  to  commerce  among  the  States,  at  the  time  the  police 
power  is  exercised  in  regard  to  them  ;  and  that  the  &ct  of  their  con- 
dition is  a  subject  proper  for  judicial  ascertainment. 

4.  That  the  power  to  regulate  commerce  among  the  States  may 
be  exercised  by  congress  at  pleasure,  and  the  States  cut  off  from  reg- 
ulating the  same  commerce  at  the  same  time  it  stands  regulated  by 
congress ;  but  that,  until  such  regulation  is  made  by  congress,  the 
States  may  exercise  the  power  within  their  respective  limits. 

5.  That  the  law  of  New  Hampshire  was  a  regulation  of  commerce 
among  the  States  in  regard  to  the  article  for  selling  of  which  the 
defendants  were  indicted  and  convicted ;  but  that  the  state  law  was 
constitutionally  passed,  because  of  the  power  of  the  State 

thus  *  to  regulate ;  there  being  no  regulation  of  congress,  [  *  609  ] 
special  or  general,  in  existence,  to  which  the  state  law  was 
repugnant 

And,  for  these  reasons,  I  think  the  judgment  of  the  state  court 
should  be  affirmed. 

Thurlow  v.  Massachusetts. 

The  statute  of  Massachusetts  provides,  that  no  person  shall  pre« 
sume  to  be  a  retailer  or  seller  of  wine,  brandy,  rum,  or  other  spirit- 
uous liquors,  in  a  less  quantity  than  twenty-eight  gallons,  and  that 
delivered  and  carried  away  all  at  one  time,  unless  he  is  first  licensed 
as  a  retailer  of  wine  and  spirits,  as  is  provided  in  this  chapter,  on 
pain  of  forfeiting  twenty  dollars  for  each  offence. 

The  plaintiff,  Thurlow,  was  found  guilty  by  a  jury  for  violating 
this  law,  on  which  verdict  the  supreme  judicial  court  of  Massachu- 
^tts  pronounced  judgment ;  and  from  which  a  writ  of  error  was 
prosecuted  to  this  court  under  the  25th  section  of  the  judiciary  act 
of  1789.  The  bill  of  exceptions  shows  that  some  of  the  sales 
charged  in  the  indictment,  were  of  foreign  liquors ;  in  regard  to 
which,  the  court  directed  the  jury  that  the  license  law  applied  as  well 
to  imported  spirits  as  to  domestic.  It  was  proved  that  the  defend- 
ant below  had  sold  in  quantities  of  gallons,  quarts,  and  pints.  And 
the  question  submitted  for  our  consideration  is,  whether  the  state 
law,  and  the  judgment  founded  on  it,  are  repugnant  to  the  acts  of 
cx>ngress  authorizing  the  importation  of  wines,  brandies,  and  other 
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foreign  spirits ;  and  it  is  proper  to  remark,  that  oar  jorisdiciion  and 
power  to  interfere  involve  the  question  merely  of  repugnance  or  no 
repugnance  ;  if  repugnance  is  found  to  exist,  we  must  reverse,  and 
if  not,  we  must  affirm.  It  follows,  that  the  judicial  ascertainment  of 
the  fact  will  end  the  controversy. 

For  the  plaintiff  in  error  it  is  insisted,  that  the  state  law  and  the 
judgment  founded  on  it  are  repugnant  to  the  acts  of  congress  au- 
thorizing the  importation  of  foreign  wines  and  spirits,  and  to  their 
introduction  into  the  United  States  on  paying  a  prescribed  tax. 
That  the  laws  of  the  States  cannot  control  the  retail  trade  in  such 
liquor ;  that  if  they  can  to  any  extent,  they  may  prohibit  their  sale 
altogether,  and  by  this  means  do  that  indirectly  which  cannot  be 
done  directly,  that  is  to  say,  prohibit  their  introduction ;  that  the 
purposes  of  wholesale  importation  being  retail  distribution,  the  two 
must  go  together ;  if  not,  the  first  is  of  no  value;  that  importations 
reach  our  country  in  large  masses  for  the  sole  purposes  of  diffusion 
and  consumption ;  and  unless  congress  has  the  control  of  distribution 
until  the  imported  article  reaches  the  consumer,  the  power  to  admit 
and  to  regulp^te  commerce  in  regard  to  it  will  be  worthless,  and  little 
better  than  a  barren  theory,  leaving  us  where  we  began  in  1789. 
That   any   law,  therefore,  that   prohibits   consumption,   necessarily 

destroys  importation  ;  and  the  retail  process  being  the  ordi- 
[  *  610  ]  nary  means  *  to  consumption,  and  indispensable  to  it,  to 

refuse  this  means  would  wholly  defeat  the  end  congress  has 
protected;  that  is  to  say,  consumption.  On  the  soundness  of  this 
reasoning,  the  result  of  the  controversy  depends. 

To  this  argument,  we  answer,  that  under  the  power  to  regulate 
foreign  commerce,  congress  can  protect  every  article  belonging  to 
foreign  commerce,  so  long  as  it  does  belong  to  it,  from  the  operation 
of  a  tax  or  a  license,  imposed  by  a  state  law,  that  obstructs  or  hin- 
ders the  commerce.  But  the  true  inquiry  here  is,  how  long  does  the 
imported  article  so  continue  ?  The  acts  of  confess  protect  "  im- 
ports," and  prescribe  the  quantity  and  measure  in  which  they  shall 
be  made  ;  the  question  of  more  or  less  is  within  the  competency  of 
congress ;  but  how  long  the  imported  article  continues  to  be  <^  an 
import,"  is  a  different  question ;  for  so  soon  as  it  ceases  to  be  so,  then 
it  is  beyond  the  power  conferred  on  congress  "  to  regulate  foreign 
commerce,"  and  that  power  cannot  afford  it  further  protection.  This 
is  the  line  of  jurisdiction  where  the  powers  of  congress  end,  and 
where  the  powers  of  the  States  begin,  when  dealing  respectively 
with  the  imported  article.  And  such  is  the  limit  established  in  the 
case  of  Brown  v.  The  State  of  Maryland,  12  Wheat.  419.  I  do  not 
mean  to  say  that  congress  may  not  protect  an  import  for  the  pur^ 
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poses  of  transmission  over  land,  in  the  form  it  was  imported,  from 
one  State  to  another,  for  the  purposes  of  distribution  and  sale  by  the 
importer,  as  this  can  be  done  under  the  power  to  regulate  commerce 
among  the  States.  The  question  under  examination  is,  not  what 
congress  may  do,  but  what  it  has  done.  It  has  not  permitted  spirit- 
uous liquors  to  be  imported  in  the  quantities  that  they  were  sold  by 
the  plaintiff  in  error.  And  when  the  article  passes  by  sale  from  the 
hands  of  the  importer  into  the  hands  of  another,  either  for  the  pur- 
poses of  resale  or  of  consumption,  or  is  divided  into  smaller  quanti- 
ties, by  breaking  up  the  casks,  packages,  &c.,  by  the  importer,  the 
article  ceases  to  be  a  protected  "  import,"  according  to  the  legislation 
of  congress  as  it  now  stands,  and  therefore  the  liquors  sold  in  this 
instance  did  not  belong  to  "  foreign  commerce,"  when  sold  at  the 
retail  house  by  single  gallons,  quarts,  &c.  When  thus  divided  and 
sold  in  the  body  of  the  State,  the  foreign  liquors  became  a  part  of  its 
property,  and  were  subject  to  be  taxed,  or  to  be  regulated  by  licenses 
like  any  other  property  owned  within  the  State. 

But  while  foreign  liquors,  imported  according  to  the  regulations 
of  congress,  remain  in  the  cask,  bottle,  &c.,  in  the  original  form,  then 
the  importer  may  sell  them  in  that  form  at  the  port  of  entry,  or  in 
any  other  part  of  the  United  States,  nor  can  any  state  law  hinder  the 
importer  from  doing  so ;  nor  does  it  make  any  difference  whether  the 
imported  article  paid  a  tax  on  its  introduction,  or  was  admitted  as  a 
free  article ;  until  it  passes  from  the  hands  of  the  importer,  it  is  '^  an 
import,"  and  belongs  to  regulated  "  foreign  commerce,"  and  is  pro- 
tected. 

•  It  follows,  from  the  principles  stated,  that  the  spirituous  [  *  611  ] 
liquors  sold  by  the  defendant,  stood  on  no  higher  ground 
than  domestic  spirits  did ;  and  that  domestic  spirits  are  subject  to  the 
state  authority  as  objects  of  taxation,  or  of  license  in  restraint  of 
their  sale,  is  not  a  matter  of  controversy,  and  certainly  cannot  be 
here,  under  the  25th  section  of  the  judiciary  act. 

I  admit  as  inevitable  that,  if  the  State  has  the  power  of  restraint 
by  licenses  to  any  extent,  she  has  the  discretionary  power  to  judge 
of  its  limit,  and  may  go  to  the  length  of  prohibiting  sales  altogether, 
if  such  be  her  policy ;  and  that,  if  this  court  cannot  interfere  in  the 
case  before  us,  so  neither  could  we  interfere  in  the  extrem^  case  of 
entire  exclusion,  except  to  protect  imports  belonging  to  foreign  com- 
merce, as  already  defined.  The  reasons  are  obvious.  We  have  no 
power  to  inquire  into  abuses  (if  such  there  be)  inflicted  by  state 
antiiority  on  the  inhabitants  of  the  State,  unless  such  abuses  are 
repugnant  to  the  constitution,  laws,  or  treaties  of  the  United 
States. 
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For  the  reasons  above  set  forth,  I  think  the  judgment  of  the  state 
court  should  be  affirmed. 

And,  as  the  case  of  Joel  Fletcher  against  the  State  of  Rhode 
Island  depends  on  the  same  principles,  to  every  extent,  I  think  it 
must  be  affirmed  also. 

Daniel,  J.  In  the  decision  of  the  court,  so  far  as  it  establishes  the 
validity  of  the  license  laws  of  the  States  of  Massachusetts,  Rhode 
Island,  and  New  Hampshire,  I  entirely  concur;  and  had  the  opinions 
of  judges,  in  forming  that  decision,  been  limited  strictly  to  an  inquiry 
into  the  compatibility  of  those  laws  with  the  constitution  of  the 
United  States,  or  with  a  just  exercise  of  state  power,  (the  only  in- 
quiry, in  my  apprehension,  regularly  before  the  court,)  I  should  have 
been  spared  the  painful  duty  of  disagreement  with  my  brethren.  To 
this  inquiry,  however,  those  opinions,  according  to  my  apprehension, 
are  by  no  means  restricted.  The  majority  of  the  judges,  in  fulfil- 
ment of  their  own  convictions,  have  seemed  to  me  to  go  beside  the 
questions  regularly  before  them,  and,  in  this  departure,  have  pro- 
pounded principles  and  propositions,  against  which,  whensoever  they 
may  be  urged  as  motives  for  action  on  my  part,  I  shall  feel  myself 
bound  most  earnestly  to  protest.  It  has  been  said  that  the  principles 
here  objected  to  have  been  already  solemnly  and  fully  adjudged  and 
established,  and  should  therefore  be  no  longer  assailed.  The  asser- 
tion as  to  the  extent  in  which  these  principles  have  been  ruled,  or  the 
solemnity  with  which  they  have  been  fixed  and  settled,  may,  in  the 
'  first  place,  be  justly  questioned.  It  is  believed  that  they  have  been 
directly  adjudged  in  a  single  case  only,  and  then  under  the  qualifica- 
tion of  an  able  dissent.^ 
[  *  612  ]  *  But  should  this  assertion  be  conceded  in  its  greatest 
latitude,  my  reply  to  it  must  be  firmly  and  unhesitatingly 
this :  that  in  matters  involving  the  meaning  and  integrity  of  the  con- 
stitution, I  never  can  consent  that  the  text  of  that  instrument  shall 
be  overlaid  and  smothered  by  the  glosses  of  es^ay-writers,  lecturers, 
and  commentators.  Nor  will  I  abide  the  decisions  of  judges,  believed 
by  me  to  be  invasions  of  the  great  lex  legum.  I,  too,  have  been 
sworn  to  observe  and  maintain  the  constitution.  I  possess  no  sov- 
ereign prerogative  by  which  I  can  put  my  conscience  into  commis- 
sion. I  must  interpret  exclusively  as  that  conscience  shall  dictate. 
Could  I,  in  cases  of  minor  consequence,  consent,  in  deference  to 
others,  to  pursue  a  different  course,  I  should,  in  instances  like  the 
present,  be  especially  reluctant  to  place  myself  within  the  description 
of  the  poet :  Stat  magni  nominis  umbra. 


1  See  12  Wheaton,  44  9 ,  the  opinion  of  Thompson,  J 
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The  doctriiies  which  to  me  appear  to  have  been  gratuitously 
brought  into  this  case,  are  those  which  have  been  promulged  in  the 
reasoning  of  this  court  in  the  case  of  Brown  v.  The  State  of  Mary- 
land, reported  in  12  Wheaton,  419,  —  doctrines  (and  I  speak  it  with 
all  due  respect)  which  I  conceive  cannot,  by  correct  induction,  be 
derived  from  the  constitution,  nor  even  from  the  grounds  assumed 
for  their  foundation  in  the  reasoning  of  the  court  in  that  case ;  but 
which,  on  the  contrary,  appear  to  be  wholly  illogical  and  arbitrary. 
The  doctrines  adverted  to,  are  these.  That  under  the  operation  of 
that  provision. in  the  constitution,  which  confers  on  congress  the 
power  of  regulating  commerce  with  foreign  nations,  &c.  &c.,  and  by 
the  further  provision  which  prohibits  to  the  States  the  power  of  levy- 
ing imposts  or  duties  on  imports,  merchandise,  or  property  imported 
from  abroad,  —  however  completely  its  transit  may  have  been  ended, 
however  completely  it  shall  have  passed  beyond  all  agencies  and 
obligations  in  reference  to  the  federal  government,  and  however  abso- 
lutely, exclusively,  and  undeniably  it  shall  have  become  the  property, 
and  passed  into  the  possession  of  the  citizen  resident  within  the 
State,  and  protected  both  in  person  and  property  by  the  laws  of  the 
State,  —  shall  never  become  subject  to  taxation,  in  common  with 
other  property  of  the  same  citizen,  whilst  it  shall  remain  in  the  bale, 
package,  or  form  in  which  it  shall  have  been  imported,  nor  until  (to 
use  the  language  of  the  court)  it  shall  have  been  "  broken  up  and 
mingled  with  the  general  mass  of  property." 

With  regard  to  this  phrase,  ^  broken  up  and  mingled  with  the 
mass  of  property,"  so  often  appealed  to  with  the  view  to  illustration, 
it  may  be  worth  while  to  remark,  in  passing,  how  often  words  intro- 
duced for  the  purpose  of  explanation,  are  themselves. the  means  of 
creating  doubt  or  ambiguity!  With  respect  to  the  phrase  above 
mentioned,  it  may  be  retorted  thal^  a  person  may  import  a  steam- 
engine,  a  piano,  a  telescope,  or  a  horse,  and  many  other  subjects, 
which  could  not  be  broken  up  in  order  to  be  mingled  with 
the  *  general  mass  of  property.  If^  then,  this  phrase  is  to  [  *  613  ] 
be  apprehended  as  signifying  (and  this  alone  seems  its 
reasonable  meaning)  the  appropriation  of  a  subject  imported  in  abso- 
lute private  right  and  enjoyment,  either  positively  or  relatively,  it 
surrenders  the  whole  matter  in  dispute,  and  admits  that  all  the  prop- 
erty of  the  citizen,  who  is  himself  protected  in  his  person  and  in  the 
enjoyment  of  his  property,  is  bound  to  contribute  to  the  support  of 
the  government  which  yields  this  protection,  whether  he  shall  have 
imported  that  property  or  purchased  it  at  home. 

By  the  sixth  article  and  second  clause  of  the  constitution,  it  is 

thus  declared :    "^  That  this  constitution  and  the  laws  of  the  United 

47. 
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States  made  in  pursuance  thereof,  and  treaties  made  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land." 
This  provision  of  the  constitution,  it  is  to  be  feared,  is  sometimes 
applied  or  expounded  without  those  qualifications  which  the  charac- 
ter of  the  parties  to  that  instrument,  and  its  adaptation  to  the  pur- 
poses for  which  it  was  created,  necessarily  imply.  Every  power 
delegated  to  the  federal  government,  must  be  expounded  in  coinci- 
dence with  a  perfect  right  in  the  States  to  all  that  they  have  not 
delegated ;  in  coincidence,  too,  with  the  possession  of  every  power 
and  right  necessary  for  their  existence  and  preservation ;  for  it  is  im- 
possible to  believe  that  these  ever  were,  in  intention  or  in  fact,  ceded 
to  the  general  government  Laws  of  the  United  States,  in  order  to 
be  binding,  must  be  within  the  legitimate  powers  vested  by  the  con- 
stitution. Treaties,  to  be  valid,  must  be  made  within  the  scope  of 
the  same  powers;  for  there  can  be  no  "authority  of  the  United 
States,"  save  what  is  derived  mediately  or  immediately,  and  regu- 
larly and  legitimately,  from  the  constitution.  A  treaty,  no  more  than 
an  ordinary  statute,  can  arbitmrily  cede  away  any  one  right  of  a 
State  or  of  any  citizen  of  a  State.  In  cases  of  alleged  conflict  be- 
tween a  law  of  the  United  States  and  the  constitution,  or  between 
the  law  of  a  State  and  the  constitution  or  a  statute  of  the  United 
States,  this  court  must  pronounce  upon  the  validity  of  either  law 
with  reference  to  the  constitution ;  but,  whether  the  decision  of  the 
court  in  such  cases  be  itself  binding,  or  otherwise,  must  depend  upon 
its  conformity  with,  or  its  warrant  from,  the  constitution.  It  cannot 
be  correctly  held  that  a  decision,  merely  because  it  be  by  the  supreme 
court,  is  to  override  alike  the  constitution  and  the  laws  both  of  the 
States  and  of  the  United  States.  Let  us  test  by  these  principles  — 
believed  to  be  irrefragable — the  power  over  foreign  commerce  vested 
in  congress  by  the  constitution ;  and  also  the  positions  sought  to  be 
deduced  from  that  grant  of  power  by  the  argument  in  Brown  v.  The 
State  of  Maryland.  By  art.  1,  §  8,  clause  4,  of  the  constitution,  it  is 
declared  "  that  congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  among  the  several  States,  and  with  the  Indian  tribes." 

'T  is  with  the  first  of  the  grants  in  this  article  that  we  have 
[  •  614  ]  now  to  deal.    The  commerce  here  *  spoken  of,  is  that  traffic 

between  the  people  of  the  United  States  and  foreign  nations, 
by  which  articles  are  procured  by  purchase  or  barter  from  abroad,  or 
by  which  the  like  subjects  of  traffic  are  transmitted  from  the  United 
States  to  foreign  countries ;  keeping  in  view  always  the  essential 
characteristic  of  this  commerce  as  stamped  upon  it  by  the  constitu- 
tion, namely,  that  it  is  commerce  with  foreign  nations,  or,  in  other 
words,  that  it  is  external  conunerce.     By  this,  however,  is  not  meant 
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that  it  should  be  external  in  reference  to  geographical  or  territorial 
lines,  but  in  reference  to  the  parties,  and  the  nature  of  their  trans- 
actions. The  power  to  regulate  this  commerce  may  properly  com- 
prise the  times  and  places  at  which,  the  modes  and  vehicles  in  which, 
and  the  conditions  upon  which  it  may,  as  foreign  commerce,  be  ow- 
ned on;  but  precisely  at  that  point  of  its  existence,  that  it  is  changed 
from  foreign  commerce,  at  that  point  this  power  of  regulation  in  the 
federal  government  must  cease,  the  subject  for  the  action  of  this 
power  being  gone.  Independently  of  an  express  prohibition  upon 
the  States  to  lay  duties  on  imports,  this  power  of  regulating  foreign 
commerce  may  correctly  imply  a  denial  to  the  States  of  a  right  to 
interfere  with  existing  regulations  over  subjects  of  foreign  commerce ; 
but  they  must  be  continuing,  and  still  in  reality,  subjects  of  foreign 
conunerce,  and  such  they  can  no  longer  be  after  that  commerce,  with 
regard  to  them,  has  terminated,  and  they  are  completely  vested  as 
property  in  a  citizen  of  a  State,  whether  he  be  the  first,  second,  or 
third  proprietor ;  if  this  were  otherwise,  then,  by  the  same  reasoning, 
they  would  remain  imports,  or  subjects  of  foreign  commerce,  through 
every  possible  transmission  of  title,  because  they  had  been  once  im- 
ported. Imports  in  a  political  or  fiscal,  as  well  as  in  common  prac- 
tical acceptation,  are  properly  commodities  brought  in  from  abroad, 
which  either  have  not  reached  their  perfect  investiture  or  their  alter- 
nate destination  as  property  within  the  jurisdiction  of  the  State,  or 
which  still  are  subject  to  the  power  of  the  government  for  a  fulfil- 
ment of  the  conditions  upon  which  they  have  been  admitted  to 
entrance ;  as,  for  instance,  goods  on  which  duties  are  still  unpaid,  or 
which  are  bonded  or  in  public  warehouses.  So  soon  as  they  are 
cleared  of  all  control  of  the  government  which  permits  their  introduc- 
tion, and  have  become  the  complete  and  exclusive  property  of  the 
citizen  or  resident,  they  are  no  longer  imports  in  a  political,  or  fiscal, 
or  common  sense.  They  are  like  all  other  property  of  the  citizen, 
and  should  be  equally  the  subjects  of  domestic  regulation  and  taxa- 
tion, whether  owned  by  an  importer  or  his  vendee,  or  may  have  been 
purchased  by  cargo,  package,  bale,  piece,  or  yard,  or  by  hogsheads, 
casks,  or  bottles.  I  can  perceive  no  rational  distinction  which  can 
be  taken  upon  the  circumstance  of  mere  quantity,  shape,  or  bulk ;  or 
on  that  of  the  number  of  transmissions  through  which  a  commodity 
may  have  passed  from  the  first  proprietor,  or  of  its  remain- 
ing still  with  the  latter.  The  *  objection  that  a  tax  upon  [  *  615 
an  article  in  bulk  (the  property  of  a  citizen)  is  forbidden 
because  it  is  a  burden  on  foreign  commerce,  whilst  a  similar  burden 
is  permissible  on  the  very  same  bulk,  or  on  fragments  of  the  same 
article  in  the  hands  of  his  vendee,  it  would  appear  difficult  to  recon- 
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cile  with  sound  reasoning.  Every  tax  is  alike  a  burden,  whether  it 
be  imposed  on  larger  or  smaller  subjects,  and  in  either  mode  must 
operate  on  price,  and  consequently  on  demand  and  consumption. 
If,  then,  there  was  any  integrity  in  the  objection  urged,  it  should 
abolish  all  regulations  of  retail  trade,  all  taxes  on  whatever  may  have 
been  imported. 

It  cannot  be  correctly  maintained  that  state  laws,  which  may  re- 
motely or  incidentally  affect  foreign  commerce,  are  on  that  account 
to  be  deemed  void.  To  render  them  so,  they  must  be  essentially  and 
directly  in  conflict  with  some  power  clearly  invested  in  congress  by 
the  constitution ;  and,  I  would  add,  with  some  regulation  actually 
established  by  congress  in  virtue  of  that  power.  In  the  case  of  Brown 
v.  The  State  of  Maryland,  it  is  said  by  the  court,  that  liberty  to  im- 
port implies  unqualified  liberty  to  sell  at  the  place  of  importation. 
In  the  argument  of  this  case,  the  proposition  just  mentioned  does 
not,  in  all  its  amplitude,  seem  broad  enough  for  counsel,  who  have 
contended  that  liberty  to  import  implies,  on  the  part  of  the  States,  a 
duty  to  encourage,  if  not  to  enforce,  the  consumption  of  foreign  mer- 
chandise ;  arising,  it  is  affirmed,  from  a  further  duty  incumbent  on 
the  States  to  regard  a  priori  the  acts  of  the  federal  government  as 
wisest  and  best,  and  therefore  imposing  an  obligation  on  the  States 
for  cooperation  with  them.  These  very  exacting  propositions,  it  is 
believed,  can  hardly  be  vindicated,  either  by  the  legitimate  meaning 
of  words,  or  any  correct  theory  of  the  constitutional  powers  of  con- 
gress. It  cannot  be  necessary  here  to  institute  a  criticism  upon  the 
words  importation,  sale,  consumption,  in  order  to  show  either  their 
etymological  or  ordinary  acceptation,  or  in  order  to  expose  the  fallacy 
of  the  aforegoing  new  and  startling  theory.  Goods,  moreover,  may 
be  imported  into  a  country  as  into  a  commercial  entrepdt^  for  reship- 
ment  to  other  markets,  and  not  for  consumption  at  all.  But  where 
importation  may  have  been  made  vdth  the  direct  view  to  sell,  it  does 
not  follow,  by  necessary  induction,  that  permission  for  the  former  im- 
plies permission  for  the  latter,  nor  the  power  of  granting  the  former 
the  power  of  conferring  the  latter;  much  less,  that  it  implies  the 
power  or  the  obligation,  on  the  part  of  the  government,  to  command 
or  insure  a  sale.  Whatever  might  be  the  case  under  governments  in 
which  power  is  either  absolute  or  single,  it  is  wholly  otherwise  under 
our  system  of  confederated  sovereignties.  Here,  the  power  of  the 
general  government  is  emphatically  delegated  and  limited,  although 
it  is  paramount  so  far  as  it  has  been  delegated ;  and  when  we  look 
for  this  power  of  the  government  in  relation  to  tUs  matter  in  the 
constitution,  we  find  it  the  power  to  regulate  commerce 
[  *  616  ]   with  foreign  nations ;  it  *  being  the  foreign  character  of 
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that  commerce  alone  which  confers  on  congress  any  power  what^ 
soever  with  respect  to  it.  It  has  been  urged,  that  the  importer  pays 
a  duty  to  the  government  for  permission  to  introduce  and  vend  his 
merchandise ;  that  it  would  be  unjust,  therefore,  to  deprive  him  of 
the  power  of  vending,  as  he  never  would  have  imported  except  with 
the  expectation  of  selling.  To  this  it  may,  in  the  first  place,  be 
replied,  as  has  been  remarked  in  the  argument  at  the  bar,  that  the 
question  here  is  one  of  constitutional  power ;  and  if  the  federal  gov- 
ernment shall  have  transcended  its  legitimate  powers,  I  ask,  can  it 
be  right,  in  any  view,  to  compensate  those  who  may  have  suffered 
by  the  transgression,  by  authorizing  unlimited  reprisals  upon  the 
States?  But  in  truth  no  such  right  as  the  one  supposed  is  pur- 
chased by  the  importer,  and  no  injury  in  any  accurate  sense  is  in- 
flicted on  him  by  denying  to  him  the  power  demanded.  He  has 
doubtless  in  view  the  profits  resulting  from  the  sale  of  his  commod- 
ities ;  but  he  has  not  purchased,  and  cannot  purchase  from  the  gov- 
ernment that  which  it  could  not  insure  to  him,  a  sale  independently 
of  the  laws  and  polity  of  the  States.  He  has,  under  the  legitimate 
power  of  the  federal  government  to  regulate  foreign  commerce,  pur- 
chased the  right  to  import,  or  introduce  his  merchandise ;  the  right 
to  come  in  with  it  in  quest  of  a  market,  and  nothing  beyond  this. 
The  habits,  the  tastes,  the  necessities,  the  health,  the  morals,  and  the 
safety  of  society,  form  the  true  foundation  of  his  calculations,  or  of 
any  power  or  right  which  may  be  conceded  to  him  for  the  sale  of  his 
merchandise,  and  not  any  supposed  right  in  the  federal  government, 
in  contravention  of  all  these,  to  enforce  such  sale. 

The  want  of  integrity  in  the  argument  under  examination  is  fur- 
ther exposed,  by  showing  that  it  will  not  cover  the  conclusion  sought 
to  be  drawn  from  it.  If  the  right  of  the  importer  to  vend,  and  his 
exemption  from  taxation,  are  made  to  rest  on  the  payment  of  duties 
to  the  federal  government,  on  what  foundation  must  be  rested  his 
right  and  his  exemption  in  reference  to  articles  on  which  duties  are 
neither  paid  nor  exacted  ?  Are  these  to  be  left  exclusively  the  sub- 
jects of  state  regulation  and  state  taxation  ?  That  they  must  be  so 
left  is  a  logical  and  inevitable  conclusion  from  the  proposition  that 
the  right  to  vend  flows  firom  the  payment  of  duties.  And  then  this 
argument  involves  the  palpable  absurdity,  that  merchandise  which 
the  government  does  not  so  strongly  favor  as  to  admit  without  duty 
shall  remain  intact  and  sacred,  whilst  merchandise  which  is  so  much 
preferred  as  to  be  admitted  freely, —  nay,  whose  introduction  is  in 
effect  invited  and  solicited  by  the  federal  government,^- may  be  bur- 
dened by  the  States  at  pleasure. 

It  has  been  insisted  that  as,  by  treaty  stipulations,  articles  of  fo^ 
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eign  merchandise  have  been  admitted  for  consumption  (and  much 
stress  is  laid  upon  this  expression)  in  certain  specified 
[  *617  ]  *  quantities,  consequently,  by  such  stipulations  forming  the 
supreme  law  of  the  land,  the  free  sale  of  these  articles  must 
be  an  absolute  right.  In  what  instances  a  treaty  is  or  is  not  the 
supreme  law,  or  is  no  law  at  all,  I  have  already  endeavored  to  dis- 
tinguish. Passing,  therefore,  that  investigation,  it  seems  very  clear 
that  the  proposition  just  adverted  to  involves  a  great  fallacy.  The 
treaty  stipulations  here  exemplified  mean  this,  and  nothing  more, 
namely,  that  whereas  certain  enumerated  commodities  could  hereto- 
fore be  imported  only  in  greater  quantities,  for  the  use  of  those  who 
might  choose  to  buy  and  consume  them,  they  may  hereafter  be  im- 
ported in  lesser  quantities.  These  stipulations  no  more  signify  that 
commodities  shall  be  circulated  and  used  free  of  all  internal  regula- 
tion, than  they  convey  a  positive  mandate  for  their  being  purchased 
euid  consumed,  eaten  and  drunk,  nolens  volens^  or  at  all  events. 
Every  State  that  is  in  any  sense  sovereign  and  independent,  pos- 
sesses, and  must  possess,  the  inherent  power  of  controlling  property 
held  and  owned  within  its  jurisdiction,  and  in  virtue  and  under  the 
protection  of  its  own  laws,  whether  that  control  be  exerted  in  taxing 
it,  or  in  determining  its  tenure,  or  in  directing  the  manner  of  its  trans- 
mission ;  and  this,  too,  irrespective  of  the  quantities  in  which  it  is 
held  or  transferred,  or  the  sources  whence  it  may  have  been  derived. 
Such  a  power  differs  entirely  from  an  authority  essentially  extra- 
neous in  its  character,  —  an  authority  limited  and  specific,  by  the  very 
terms  which  confer  it ;  restricted  to  action  upon  the  progress  of  prop- 
erty on  its  way  to  complete  investment  under  the  laws  of  the  State. 

The  license  laws  of  Massachusetts,  Rhode  Island,  and  New  Hamp- 
shire, now  under  review,  impose  no  exaction  on  foreign  commerce. 
They  are  laws  simply  determining  the  mode  in  which  a  particular 
commodity  may  be  circulated  within  the  respective  jurisdictions  of 
those  States,  vesting  in  their  dometstic  tribunals  a  discretion  in  select- 
ing the  agents  for  such  circulation,  v^thout  discriminating  between 
the  sources  whence  commodities  may  have  been  derived.  They  do 
not  restrict  importation  to  any  extent ;  they  do  not  interfere  with  it, 
either  in  appearance  or  reality ;  they  do  not  prohibit  sales,  either  by 
wholesale  or  retail ;  they  assert  only  the  power  of  regulating  the  lat- 
ter, but  this  entirely  within  the  sphere  of  their  peculiar  authority. 

These  laws  are,  therefore,  in  violation  neither  of  the  constitution 
of  the  United  States,  nor  of  any  law  nor  treaty  made  in  pursuance  or 
under  the  authority  of  the  constitution.  Viewing  them  in  this  char- 
acter, my  cooperation  is  given  in  maintaining  them,  whatever  differ- 
ences of  opinion  may  exist  in  relation  to  their  policy  or  necessity. 
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Bnt  since,  whilst  extending  to  these  laws  their  sanction  and  support, 
there  have  been  advanced  by  others  principles  and  opinions  which  to 
me  appear  to  have  their  source  not  in  the  fountain  of  all  legitimate 
power  in  this  or  any  other  department  of  the  federal  government,  I 
cannot  by  silence  seem  to  assent  to  those  principles  and 
*  opinions,  nor  put  from  me  the  obligation  of  declaring  my  [  *  61S  ] 
dissent  from  them. 

Nbi/SON,  J.,  concurred  in  the  opinions  delivered  by  the  Chief  Justice 
and  Mr.  Justice  Catron. 

Woodbury,  J.  I  concur  in  the  conclusion  of  my  brethren  as  to 
the  judgment  which  ought  to  be  pronounced  in  all  of  the  three  license 
cases. 

But,  differing  in  some  of  the  reasons  for  that  judgment,  and  in  the 
limitations  and  extent  of  some  of  the  princijrfes  involved,  and  know- 
ing the  cases  to  possess  much  interest  in  the  circuit  to  which  I  be- 
long, and  from  which  they  all  come,  I  do  not  feel  at  liberty  to  refrain 
from  briefly  expressing  my  views  upon  them. 

The  paramount  question  involved  in  all  the  cases  is,  whether 
license  laws  by  the  States  for  selling  spirituous  liquors  are  constitu- 
tionaL  It  is  true  that  several  other  points  are  raised,  as  to  evidence, 
the  power  of  juries  in  criminal  prosecutions  to  decide  the  law  as  well 
as  the  facts,  and  other  questions  not  connected  with  the  overruling 
of  any  clause  in  an  act  of  congress,  or  treaty,  or  the  constitution, 
which  was  interposed  in  the  defence.  But,  confined  as  we  are  to 
these  last  considerations  in  writs  of  error  to  state  courts,  it  would  be 
travelling  out  of  our  prescribed  path  to  discuss  at  all  either  the  other 
questions  just  alluded  to,  or  some  which  have  been  long  and  ardently 
agitated  in  connection  with  this  subject ;  such,  for  instance,  as  the 
expediency  o£  the  liqense  laws,  or  the  power  of  a  State  to  regulate 
in  any  way  the  food  and  drink  or  clothing  of  its  inhabitants.  For- 
tunately, those  questions  belong  to  another  and  more  appropriate 
forum, — the  state  tribunals. 

But,  looking  to  the  relations  which  exist  between  the  general  gov* 
ernment  and  the  different  state  sovereignties,  the  question,  whether 
the  laws  in  these  cases  are  within  the  power  of  the  States  to  pass, 
without  an  encroachment  on  the  authority  of  the  general  govern- 
ment, is  one  of  those  conflicts  of  laws  between  the  two  governments, 
involving  the  true  extent  of  the  powers  in  each  as  regards  the  other^ 
which  is  very  properly  placed  under  our  revision.  In  helping  to  dis- 
cfaaxge  that  duty  on  this  occasion,  I  carry  with  me,  as  a  controlling 
principle,  the  proposition,  that  state  powers,  state  rights,  and  state 
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decisions  are  to  be  upheld  when  the  objection  to  them  is  not  clear, 
equally  proper  as  it  may  be  for  them,  when  the  objection  is  clear,  to 
give  way  to  the  supremacy  of  the  authorized  measures  of  the  general 
government     See  Constitution,  art.  3. 

It  is  not  enough  to  fancy  some  remote  or  indirect  repugnance  to 
acts  of  congress, —  a  "potential  inconvenience," — in  order  to  annul 
the  laws  of  sovereign  States,  and  overturn  the  deliberate  decisions  of 
state  tribunals.  There  must  be  an  actual  collision,  a  direct  incon- 
sistency, and  that  deprecated  case  of  "clashing  sovereign- 
(  •GIQ  ]  ties,"  *in  order  to  demand  the  judicial  interference  of  this 
court  to  reconcile  them.  McCulloch  v.  Maryland,  4  Wheat. 
316,  487 ;  1  Story's  Com.  on  Const.  432. 

These  cases  present  two  leading  facts  in  respect  to  the  material 
points,  which  ought  first  to  be  noticed.  Neither  of  them  is  a  prose- 
cution against  the  importer  of  spirit  or  wine  from  a  foreign  country ; 
and  in  neither  has  a  duty  been  imposed,  or  a  tax  collected  by  the 
State  from  the  original  defendant,  in  connection  with  these  articles. 
From  this  state  of  things,  it  follows,  that,  however  much  has  been 
said  as  to  the  collision  between  these  license  laws  and  some  former 
decisions  of  this  court,  no  such  direct  issue  is  made  up  in  either  of 
them. 

The  case  usually  cited  in  support  of  such  a  proposition  is  very 
different  It  is  that  of  Brown  v,  Maryland,  12  Wheat.  419,  which 
was  a  tax  or  license  required,  before  the  sale  of  an  article,  from  the 
importer  of  it  from  a  foreign  country ;  and  it  was  an  importer  alone 
who  called  the  constitutionality  of  the  law  in  question.  What  do 
these  statutes,  then,  really  seek  to  do  ?  They  merely  attempt  to 
regulate  the  sale  of  spirit  or  wine  within  the  limits  of  States,  in  re- 
gard to  the  quantity  sold  at  any  one  time  without  a  license  from  the 
state  authorities, — as  in  the  cases  from  Massachusetts  and  Rhode 
Island;  and  in  regard  to  any  sale  whatever  without  such  license, — 
as  in  the  case  from  New  Hampshire. 

It  is  true,  also,  that  the  quantity  allowed  to  be  sold  in  Massachu- 
setts at  any  one  time,  without  a  license,  is  not  so  small  as  that  which 
is  permitted  by  congress  to  be  imported  in  kegs,  and  in  Rhode  Island 
is  greater  than  that  which  congress  permits  to  be  imported  in  botUes, 
and  in  New  Hampshire  is  no  quantity  whatever.  Yet  neither  of  the 
laws  unconditionally  prohibits  importations.  Indeed,  neither  of 
them  says  any  thing  on  the  subject  of  importations.  The  first  inquiry 
then  recurs,  whether  they  do  not  all  stand  on  the  same  platform  in 
respect  to  this,  and  without  conflicting,  in  this  respect  with  any  act 
of  congress.  •  My  opinion  is  that  they  do ;  as  none  of  them,  by  pro- 
hibiting importations,  oppose  in  terms  any  act  of  congress  which 
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allows  them,  and  none  seem  to  me  to  conflict,  in  substance  more 
than  form,  with  entire  freedom  on  that  subject.  Nor  in  either  case 
do  they,  in  point  of  fact,  amount  to  a  prohibition  of  importations  in 
any  quantity,  however  small.  Under  them,  and  so  far  as  regards 
them,  importations  still  go  on  abundantly  into  each  of  those  States. 
It  is  manifest,  also,  whether  as  an  abstract  proposition  or  practical 
measure,  that  a  prohibition  to  import  is  one  thing,  while  a  prohibition 
to  sell  without  license  is  another,  and  entirely  different.  The  first 
would  operate  on  foreign  commerce,  on  the  voyage.  The  latter 
affects  only  the  internal  business  of  the  State  after  the  foreign  impor- 
tation is  completed  and  on  shore.  In  the  next  place,  in  point  of  fact, 
neither  of  the  laws  goes  so  far  as  to  prohibit  in  terms  the 
sales,  any  more  than  the  imports,  of  spirits.  *  On  looking  [  *  620  ] 
at  the  laws,  this  will  be  conceded.  But  if  such  a  prohibition 
existed  as  to  sales,  what  act  of  congress  would  it  come  in  collision 
with  ?  None  has  ever  been  passed  which  professes  to  regulate  or 
permit  sales  within  the  States  as  a  matter  of  commerce.  A  good 
reason  exists  for  this,  as  the  subject  of  buying  and  selling  within  a 
State  is  one  as  exclusively  belonging  to  the  power  of  the  State  over 
its  internal  trade,  as  that  to  regulate  foreign  commerce  is  with  the 
general  government,  under  the  broadest  construction  of  that  power. 

And  what  power  or  measure  of  the  general  government  would  a 
prohibition  of  sales  within  a  State  conflict  with,  if  it  consisted  merely 
in  regulations  of  the  police  or  internal  commerce  of  the  State  itself? 
There  is  no  contract,  express  or  implied,  in  any  act  of  congress,  that 
the  owners  of  property,  whether  importers  or  purchasers  from  them, 
shall  sell  their  articles  in  such  quantities  or  at  such  times  as  they 
please  within  the  respective  States.  Nor  can  they  expect  to  sell  on 
any  other  or  better  terms  than  are  allowed  by  each  State  to  all  its 
citizens,  or  in  a  manner  different  from  what  has  comported  with  the 
policy  of  most  of  the  old  States,  as  well  before  as  since  the  consti- 
tution was  adopted.  Any  other  view  would  not  accord  with  the 
usages  of  the  country,  or  the  fitness  of  things,  or  the  unquestioned 
powers  of  all  sovereign  States,  and,  as  is  admitted,  even  of  those  in 
this  Union,  to  regulate  both  their  internal  commerce  and  general 
police.  The  idea,  too,  that  a  prohibition  to  sell  would  be  tantamount 
to  a  prohibition  to  import,  does  not  seem  to  me  either  logical  or 
founded  in  fact  For,  even  under  a  prohibition  to  sell,  a  person  could 
import,  as  he  often  does,  for  his  own  consumption  and  that  of  his 
family  and  plantations ;  and,  also,  if  a  merchant,  extensively  engaged 
in  commerce,  often  does  import  articles  with  no  view  of  selling  them 
here,  but  of  storing  them  for  a  higher  and  more  suitable  market  in 
another  State,  or  abroad.  This  was  the  paramount  object  in  the  law 
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of  congress,  so  often  cited,  as  to  the  importatioa  of  kegs  of  fifteen 
gallons  of  brandy,  to  have  them  in  proper  shape  to  be  reexported 
and  carried  on  mules  in  Mexico,  rather  than  to  be  sold  for  use  here. 

I  should  question  the  correctness  of  this  objection,  even  were  it  the 
doctrine  in  Brown  v.  Maryland,  though  I  do  not  regard  it  as  the  point 
there  settled,  or  the  substantial  reason  for  it  See  Chief  Justice 
Parker's  opinion  in  The  State  of  New  Hampshire  v.  Peirce,  in  Law 
Rep.  for  September,  1845.  That  point  related  rather  to  the  w^ant  of 
power  in  a  State  to  lay  a  duty  on  imports. 

But  it  is  earnestly  urged,  that,  as  these  acte  indirectly  prohibit 
sales,  such  a  prohibition  of  sales  is  indirectly  a  prohibition  of  import 
tations,  and  importations  are  certainly  regulated  by  congress.  It  is 
necessary  to  scrutinize  the  grounds  on  which  such  circuitous  reason- 
ing and  analogy  rest  The  sale  of  spirit  being  still  permitted  in  all 
these  States,  as  before  remarked,  it  is  first  objected,  that  it 
[  *  621  ]  is  *  permitted  in  certain  quantities  only,  except  under  license, 
and  that  this  restricts  and  lessens  both  the  sales  and  imports. 
But  the  leading  object  of  the  license  is  to  insure  the  sales  of  spirit  in 
quantities  not  likely  to  encourage  intemperance,  and  at  places  and 
times,  and  by  persons,  conducive  to  the  same  end.  This  is  the  case 
in  New  Hampshire,  where  none  can  be  sold  without  license,  while  in 
the  two  other  States,  if  no  license  is  granted,  the  owner  may  sell  in 
ten  or  twenty-eight  gallons  at  a  time ;  and  in  all  the  three  States,  the 
owner  may,  without  license,  consume  what  he  imports,  or  store  and 
reexport  it  for  a  market  elsewhere.  So  the  laws  of  most  of  the 
States  forbid  sales  of  property  on  the  Sabbath.  But  who  ever 
regarded  that  as  prohibiting  there  entirely  either  their  imports  or 
sales? 

It  is  further  argued,  however,  that  the  license  laws  accomplish  in* 
directly  what  is  hostile  to  the  policy  of  congress,  and  thus  conflict 
with  the  spirit  of  its  acts,  as  much  as  i{  they  prohibited  absolutely 
both  importations  and  sales.  But  if  effecting  this  at  all,  it  must  be 
because  they  tend  to  lessen,  and  are  designed  to  lessen,  the  consump- 
tion of  foreign  spirits,  and  thus  help  to  reduce  the  imports  and  sales 
of  them. 

The  case  firom  New  Hampshire  is  in  this  respect  less  open  to 
objection  than  the  others,  the  spirit  there  having  been  domestic  But 
as  it  came  in  coastwise  from  another  State,  it  may  involve  a  like 
principle  in  another  vibw ;  and  in  its  prohibitory  character  as  to 
selling  any  liquor  without  license,  the  New  Hampshire  statute  goes 
further  than  either  of  the  others. 

Now,  can  it  be  maintained  that  every  law  which  tends  to  diminish 
the  consumption  of  any  foreign  or  domestic  article,  is  unconstitutional^ 
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or  violates  acts  of  congress  ?  For  that  is  the  essence  of  this  point. 
So  far  from  this,  whatever  promotes  economy  in  the  use  or  consump- 
tion of  any  articles  is  certainly  desirable,  and  to  be  encouraged  by 
both  the  state  and  general  governments.  Improvements  of  that 
kind  by  new  inventions  and  labor-saving  machinery  are  encouraged 
by  patents  and  rewards.  More  especially  is  it  sound  policy  every- 
where to  lessen  the  consumption  of  luxuries,  and  in  particular  those 
dangerous  to  public  morals.  So  in  respect  to  foreign  articles,  the 
disuse  of  them  is  promoted  by  both  the  general  and  State  govern* 
ments  in  several  other  ways,  rather  than  treating  it  as  unconstitutional 
or  against  the  acts  of  congress,  though  the  revenue  as  well  as  con« 
sumption  be  thereby  diminished.  Thus,  the  former  orders  the  pur- 
chase of  only  domestic  hemp  for  the  navy,  when  it  can  be  obtained 
of  a  suitable  quality  and  price,  (Resolution,  18th  February,  1843,  5 
Statutes  at  Large,  648.)  And  some  of  the  States  have  often  be- 
stowed bounties  on  the  growth  of  hemp,  and  of  wheat,  and  other 
useful  articles*  An  exception  like  this  would  cut  so  deep  and  wide 
into  other  usages  and  policy  well  established,  as  to  need  no 
furtlier  refutation.  But  this  objection  is  *  mixed  up  with  [  *  622  ] 
another, — that  the  operation  of  these  license  laws  is  uncon- 
stitutional, because  they  lessen  the  amount  of  revenue  which  the 
general  government  might  otherwise  derive  from  the  importation  of 
that  which  is  made  abroad.  It  may  be  a  sufficient  reply  to  this,  that 
congress  itself,  by  its  own  revenue  system,  has  at  times,  by  very  high 
duties  on  some  articles,  meant  to  diminish  their  consumption,  and 
reduce  the  revenue  which  otherwise  might  be  derived  from  them  if 
allowed  to  be  introduced  more  largely  under  a  small  duty.  And  in 
this  very  article  of  spirits  it  has  confessedly,  from  the  foundation  of 
the  government,  made  the  duties  high,  so  as  to  discourage  their  use  ^ 
and  this  in  the  very  last  tariiOf  of  1846,1  though  considered  to  be  more 
emphaticcdly  a  mere  revenue  measure.  So  its  actual  policy  for  fifteen 
years  has  been  to  lessen  the  use  of  spirit  in  both  the  army  and  navy; 
and  by  the  3d  section  of  the  act  of  Aug.  29, 1842,  c.  267,  5  Statutes 
at  Large,  546,  this  policy  is  recognized  and  encouraged  by  law. 

So,  when  resorting  to  internal  duties,  for  a  like  reason  in  part, 
stills  and  the  manufacture  of  whiskey  have  been  the  first  resorted  to, 
and  at  last,  in  order  to  discourage  the  making  of  molasses  into  New 
England  rum,  the  drawback  on  the  former,  when  manufactured  into 
spirit  and  exported,  is  allowed  to  stand  now  on  a  footing  much  less 
fiavorable  than  that  on  sugar  when  refined  and  exported. 

Again,  where  States  look  to  the  most  proper  objects  of  domestic 
taxation,  it  is  perfectly  competent  for  them  to  assess  a  higher  tax  at 

1  9  Stats,  at  Large,  42. 
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excise,  by  way  of  license  or  direct  assessment,  on  articles  of  foreign 
rather  than  domestic  growth  belonging  to  her  citizens ;  and  it  ever 
has  been  done,  however  it  may  discourage  the  nse  of  the  former,  or 
lessen  the  revenue  which  might  otherwise  be  derived  from  them  by 
the  general  government,  or  tend  to  reduce  imports,  as  well  as  restrict 
the  sale  of  them  when  considered  of  a  dangerous  character. 

The  ground  is,  therefore,  untenable  entirely,  that  a  course  of  legis- 
lation which  serves  to  discourage  what  is  foreign,  whether  it  be  by 
congress  or  the  States,  is  for  that  reason  alone  contrary  to  the  consti- 
tution, even  if  it  tend  at  the  same  time  to  reduce  the  amount  of 
revenue  which  would  otherwise  accrue  from  foreign  imports,  or  from 
those  of  that  particular  article. 

Importations,  then,  being  left  unforbidden  in  all  of  these  cases,  and 
liie  right  to  sell  with  a  license  not  being  prohibited  in  any  of  them,— 
nor  without  one  prohibited,  except  qualifiedly  in  two  of  them,  and  in 
the  other  absolutely,  but  not  affecting  foreign  imports  at  all  in  that 
case,  as  the  spirit  sold  there  was  of  domestic  manufacture, — I  pass 
to  the  next  constitutional  objection. 

It  has  been  contended,  that  the  sum  required  to  be  paid  for  a  license, 
and  the  penalty  imposed  for  selling  without  one,  are  in  the  nature  of 
a  duty  on  imports,  and  thus  come  within  the  principle  reaUy  settled 
in  Brown  v.  Maryland,  and  thus  conflict  with  the  constitution.  It  is 
conceded,  that  a  State  is  forbidden  ^  to  lay  any  impost  or 
[•623]  *  duties  on  imports"  without  the  assent  of  congress.  Art. 
1,  §  10.  But  neither  of  these  statutes  purports  to  tax  im- 
ports from  abroad  of  foreign  spirits,  or  imports  from  another  State, 
either  coastwise  or  by  land,  of  either  foreign  or  domestic  spirits.  The 
last  mode  is  not  believed  to  be  that  referred  to  in  the  constitution, 
and  no  regulation  has  ever  been  made  by  congress  concerning  it 
when  consisting  of  domestic  spirits,  as  in  the  case  of  New  Hamp- 
shire, except  with  a  view  to  prevent  smuggling.  Act  of  Congress, 
Sept  1, 1789,  c  11,  §  25,  and  Feb.  18, 1793,  c.  8,  §  14 ;  1  Statutes 
at  Large,  61,  309. 

Nor  does  either  of  these  statutes  purport  to  tax  the  introduction 
of  an  article  by  the  merchant  importing  it,  much  less  to  impose  any 
duty  on  the  article  itself  for  revenue,  in  addition  to  what  congress 
requires.  Neither  of  them  appears  to  be,  in  character  or  design,  a 
fiscal  measure.  They  do  not  touch  the  merchandise  till  it  has  be- 
come a  part  of  the  property  and  capital  of  the  State,  and  then  merely 
regulate  the  disposal  of  it  under  license,  as  an  affair  of  police  and 
internal  commerce.  They  might  then  even  tax  it  as  a  part  of  the 
commercial  stock  in  trade,  and  thus  subject  it,  like  other  property,  to 
a  property  tax,  without  being  exposed  to  be  considered  an  impost  on 
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imports,  so  as  to  conflict  with  the  constitution.  But  the  penalty  and 
license  in  these  cases  are  imposed  diverso  intuitu^  and  not  as  a  tax  ol 
any  kind.  Hence  they  operate  no  more  in  substance  than  in  form, 
as  an  impost  of  the  prohibited  character. 

There  is  no  pretence  that  the  penalty  is  for  revenue ;  and  if  the 
small  sum  taken  for  a  license  should  ever  exceed  the  expense  and 
trouble  of  supervising  the  matter,  and  become  a  species  of  internal 
jduty  or  excise,  it  would  operate  on  spirit  made  in  the  State  as  weU 
as  tl:at  made  elsewhere,  and  on  others  as  well  as  importers,  and,  like 
any  state  tax  on  local  property,  or  local  trade,  or  local  business,  be 
firee  &om  any  conflict  with  the  constitution  or  acts  of  congress.  And 
what  seems  decisive  in  these  causes  as  to  this  aspect  of  the  question 
is,  that  neither  of  the  persons  here  prosecuted  was  in  fact  an  importer 
of  foreign  spirit  or  wines,  or  set  up  a  defence  of  that  kind  as.  to  him- 
self, on  the  trial,  which  was  overruled  in  the  state  courts. 

Nor  can  the  proposition,  sometimes  advanced,  be  vindicated,  that 
this  license,  if  a  tax,  and  falling  at  times  on  persons  not  citizens, 
whether  they  belong  to  other  States  or  are  aliens,  is  either  unjust  or 
nnconstitutional.  It  falls  on  them  only  when  within  the  limits  of 
the  State,  under  the  protection  of  its  laws  and  seeking  the  privileges 
of  its  trade,  and  only  in  common  with  their  own  citizens.  Such 
taxes  are  justifiable  on  principles  of  international  law,  ( Vattel,  B.  8, 
c.  10,  §  132,)  and  I  can  find  no  clause  in  the  constitution  with  which 
they  come  in  collision. 

Again  :  it  has  been  strenuously  insisted  on  in  these  cases,  and 
perhaps  it  is  the  leading  position,  that  these  license  laws  are 
virtually  *  regulations  of  foreign  commerce ;  and  hence,  [  *  624  ] 
when  passed  by  a  State,  are  exercising  a  power  exclusively 
vested  in  the  general  government,  and  therefore  void.  This  is  main- 
tained, whether  they  actually  conflict  with  any  particular  act  of  con- 
gress or  not  But  dissenting  from  any  such  definition  of  that  power, 
as  thus  exclusive  and  thus  abrogating  every  measure  of  a  State 
which  by  construction  may  be  deemed  a  regulation  of  foreign  com- 
merce, though  not  at  all  conflicting  with  any  existing  act  of  congress, 
or  with  any  thing  ever  likely  to  be  done  by  congress,  I  shall  not,  on 
this  occasion,  go  at  length  into  the  reasons  for  my  dissent  to  the  ex- 
clusive character  of  this  power,  because  these  license  laws  are  not,  in 
my  opinion,  regulations  of  foreign  commerce,  and  in  a  recent  inquiry 
on  the  circuit,  I  have  gone  very  fully  into  the  question.  The  United 
States  V.  New  Bedford  Bridge,  in  Massachusetts  district. 

My  reasons  are  in  brief :  — 

1.  The  grant  is  in  the  same  article  of  the  constitution,  and  in  Uke 
language,  with  others  which  this  court  has  pronounced  not  to  be 

48* 
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exclusive,  6*  g.  the  regulation  of  weights  and  measures,  of  bank- 
ruptcy, and  disciplining  the  militia. 

2.  There  is  nothing  in  its  nature,  in  several  respects,  to  render  it 
more  exclusive  than  the  other  grants,  but,  on  the  contrary,  much  in 
its  nature  to  permit  and  require  the  concurrent  and  auxiliary  action 
of  the  States.  But  I  admit,  that,  so  far  as  regards  the  uniformity  of 
a  regulation  reaching  to  all  the  States,  it  must  in  these  cases,  of 
course,  be  exclusive ;  mo  State  being  able  to  prescribe  rules  for  others, 
as  to  bankruptcy,  or  weights  and  measures,  or  the  militia,  or  for  for- 
eign commerce.  A  want  of  attention  to  this  discrimination  has 
caused  most  of  the  difficulty.  But  there  is  much  in  connection  with 
foreign  commerce  which  is  local  within  each  State,  convenient  for  its 
regulation  and  useful  to  the  public,  to  be  acted  on  by  each  till  the 
power  is  abused  or  some  course  is  taken  by  congress  conflicting  with 
it.  Such  are  the  deposit  of  ballast  in  harbors,  the  extension  of 
wharves  into  tide  water,  the  supervision  of  the  anchorage  of  ships, 
the  removal  of  obstructions,  the  allowance  of  bridges  with  suitable 
draws,  and  various  other  matters  that  need  not  be  enumerated,  beside 
the  exercise  of  numerous  police  and  health  powers,  which  are  also  by 
many  claimed  upon  different  grounds. 

This  local,  territorial,  and  detailed  legislation  should  vary  in  dif- 
ferent States,  and  is  better  understood  by  each  than  by  the  general 
government;  and  hence,  as  the  colonies  under  an  empire  usually 
attend  to  all  such  local  legislation  within  their  limits,  leaving  only 
general  outlines  and  rules  to  the  parent  country  at  home,  as  towns, 
cities,  and  corporations  do  it  through  by-laws  for  themselves,  after 
the  state  legislature  lays  down  general  principles,  and  as  the  war 
and  navy  departments  and  courts  of  justice  make  detailed  rules  un- 
der general  laws,  so  here  the  States,  not  conflicting  with  any  uniform 
and  general  regulations  by  congress  as  to  foreign  com- 
[  *626  ]  merce,  *  must  for  convenience,  if  not  necessity,  fiom  the 
very  nature  of  the  power,  not  be  debarred  from  any  legisla- 
tion of  a  local  and  detailed  character  on  matters  connected  with 
that  commerce  omitted  by  congress.  And  to  hold  the  power  of  con- 
gress as  to  such  topics  exclusive,  in  every  respect,  and  prohibitory  to 
the  States,  though  never  exercised  by  congress,  as  fully  as  when  in 
active  operation,  which  is  the  opposite  theory,  would  create  infinite 
inconvenience,  and  detract  much  from  the  cordial  cooperation  and 
consequent  harmony  between  both  governments,  in  their  appropriate 
spheres.  It  would  nullify  numerous  useful  laws  and  regulations  in 
all  the  Atlantic  and  commercial  States  in  the  Union. 

If  this  view  of  the  subject  conflicts  with  opinions  laid  down  obiter 
in  some  of  the  decisions  made  by  this  court ;  9  Wheat  2Q ;  12  ibid. 
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438;  16  Pet  543,  it  corresponds  with  the  conclusions  of  several 
judges  on  this  point,  and  does  not,  in  my  understanding  of  the  sub- 
ject, contradict  any  adjudged  case  in  point.  5  Wheat  49 ;  Willson 
V.  Blackbird  Creek  Marsh  Company,  2  Pet  245 ;  11  ibid.  132 ;  14 
ibid.  579 ;  16  ibid.  627,  664 ;  4  Wherft  196. 

But,  without  going  further  into  this  question,  it  is  enough  here  to 
say,  that  these  license  laws  do  not  profess  to  be,  nor  do  they  operate 
as,  regulations  of  foreign  commerce.  They  neither  direct  how  it 
shall  be  carried  on,  nor  where,  nor  under  what  duties  or  penalties. 
Nothing  is  touched  by  them  which  is  on  shipboard,  or  between  ship 
and  shore ;  nothing  till  within  the  limits  of  a  State,  and  out  of  the 
possession  and  jurisdiction  of  the  general  government 

It  is  objected,  in  another  view,  that  such  licenses  for  selling  domes- 
tic spirit  may  a£fect  the  commerce  in  it  between  the  States,  which  by 
the  constitution  is  placed  under  the  regulation  of  congress  as  much 
as  foreign  commerce. 

But  this  license  is  a  regulation  neither  of  domestic  commerce 
between  the  States,  nor  of  foreign  commerce.  It  does  not  operate 
on  either,  or  the  imports  of  either,  till  they  have  entered  the  State 
and  become  component  parts  of  its  property.  Then  it  has  by  the 
constitution  the  exclusive  power  to  regulate  its  own  internal  com- 
merce and  business  in  such  articles,  and  bind  all  residents,  citizens 
or  not,  by  its  regulations,  if  they  ask  its  protection  and  privileges ; 
and  congress,  instead  of  being  opposed  and  thwarted  by  regulations 
as  to  this,  can  no  more  interfere  in  it  than  the  States  can  interfere  in 
regulation  of  foreign  commerce.  If  the  proposition  was  maintaina- 
ble, that,  without  any  legislation  by  congress  as  to  the  trade  between 
the  States,  (except  that  in  coasting,  as  before  explained,  to  prevent 
smuggling,)  any  thing  imported  from  another  State,  foreign  or  do- 
mestic, could  be  sold  of  right  in  the  package  in  which  it  was  imported, 
not  subject  to  any  license  or  internal  regulation  of  a  State,  then  it  is 
obvious  that  the  whole  license  system  may  be  evaded  and  nullified, 
either  from  abroad  or  from  a  neighboring  State.  And  the 
more  especially  can  it  be  done  from  the  latter,  as  *  imports  [  *626  ] 
may  be  made  in  botties  of  any  size,  down  to  half  a  pint,  of 
spirits  or  wines ;  and  if  its  ssde  cannot  be  interfered  with  and  regu- 
lated, the  retail  business  can  be  carried  on  in  any  small  quantity, 
and  by  the  most  irresponsible  and  imsuitable  persons,  with  perfect 
impunity. 

The  apprehension  that  the  States,  by  these  Jicense  systems,  are 
likely  to  impair  the  freedom  of  trade  between  each  other,  is  hardly 
verified  by  the  experience  of  a  half  century.  Their  conduct  has 
been  so  liberal  and  just  thus  far  on  this  matter,  as  never  to  have 
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called  for  the  legislation  of  congress,  which  it  clearly  has  the  power 
o  make  in  respect  to  the  commerce  between  the  States,  whenever 
any  occasion  shall  require  its  interposition  to  check  imprudences,  or 
abuses  on  the  part  of  any  one  of  them  towards  the  citizens  of 
another.  Some  have  objected,  next,  that  these  laws  violate  our  for- 
eign treaties,  such  as  those,  for  example,  with  Great  Britain  and 
Prussia,  which  stipulate  for  free  ingress  and  egress  as  to  our  ports,  as 
well  as  for  a  participation  in  our  interior  trade.  See  8  Stats,  at 
Large,  116,  228,  378.  But  those  arrangements  do  not  profess  to 
exempt  their  people  from  local  taxation  here,  or  local  conformity  to 
license  systems,  operating,  as  these  state  laws  do,  on  their  own  citi- 
zens and  their  own  domestic  products  in  the  same  way,  and  to  the 
same  extent,  as  on  foreign  ones.  And  neither  of  those  laws  in  thb 
case  forbid  access  to  our  ports,  or  importation  into  the  several  States, 
by  the  inhabitants  of  any  foreign  countries. 

In  settling  the  question  whether  these  laws  impugn  treaties,  or 
regulate  either  foreign  commerce  or  that  between  the  States,  or  im- 
pose a  duty  on  imports,  ordinary  justice  to  the  States  demands  that 
they  be  presumed  to  have  meant  what  they  profess  till  the  contrary 
is  shown.  Hence,  as  these  laws  were  passed  by  States  possessing 
experience,  intelligence,  and  a  high  tone  of  morals,  it  is  neither  legal 
nor  liberal  to  attempt  to  nullify  them  by  any  forced  construction,  so 
as  to  make  them  regulations  of  foreign  commerce,  or  measures  to 
collect  revenue  by  a  duty  on  foreign  imports,  thus  imparting  to  them 
a  character  different  firom  that  professed  by  their  authors,  or  from 
that  which,  by  their  provisions  and  tendency,  they  appear  designed 
for.  These  States  are  as  incapable  of  duplicity  or  fraud  in  their 
laws,  of  meaning  one  thing  and  professing  another,  as  the  purest 
among  their  accusers ;  and  while  legitimate  and  constitutional  ob- 
jects Bie  assigned,  and  means  used  which  seem  adapted  to  such 
ends,  it  is  illiberal  to  impute  other  designs,  and  to  construe  their  leg- 
islation as  of  a  sinister  character,  which  they  never  contemplated. 
Thus,  on  the  face  of  them,  these  laws  relate  exclusively  to  the  rd^- 
lation  of  licensed  houses  and  the  sales  of  an  article  which,  especially 
where  retailed  in  small  quantities,  is  likely  to  attract  together  within 
the  State  unusual  numbers,  and  encourage  idleness,  wastefulness, 
and  drunkenness.     To  mitigate,  if  not  prevent,  this  last  evil,  was 

undoubtedly  their  real  design. 
[  *  627  ]  •  From  the  first  settlement  of  this  country,  and  in  most 
other  nations,  ancient  or  modern,  civilized  or  savage,  it  has 
been  found  useful  to  discountenance  excesses  in  the  use  of  intoxi- 
eating  liquor.  And  without  entering  here  into  the  question  whether 
legislation  may  not,  on  this  as  other  matters,  become  at  times  intern- 
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perate,  and  react  injurioasly  to  the  salutary  objects  sought  to  be  pro- 
moted, it  is  enough  to  say,  under  the  general  aspect  of  it,  that  the 
legislation  here  is  neither  novel  nor  extraordinary,  nor  apparently 
designed  to  promote  other  objects  than  physical,  social,  and  moral 
improvement.  On  the  contrary,  its  tendency  clearly  is  to  reduce 
family  expenditures,  secure  health,  lessen  pauperism  and  crime, 
and  cooperate  with,  rather  than  counteract,  the  apparent  policy 
of  the  general  government  itself  in  respect  to  the  disuse  of  ardent 
spirit 

They  aim,  then,  at  a  right  object  They  are  calculated  to  pro- 
mote it  They  are  adapted  to  no  other.  And  no  other,  or  sinister, 
or  improper  view  can,  therefore,  either  with  delicacy  or  truth,  be 
imputed  to  them. 

But  I  go  further  on  this  point  than  some  of  the  court,  and  wish  to 
meet  the  case  in  front,  and  in  its  worst  bearings.  If,  as  in  the  view 
of  some,  these  license  laws  were  really  in  the  nature  of  partial  or 
entire  prohibitions  to  sell  certain  articles  within  the  limits  of  a  State, 
as  being  dangerous  to  public  health  and  morals,  or  were  virtual  taxes 
on  them  as  state  property  in  a  fair  ratio  with  other  taxation,  it  dpes 
not  seem  to  me  that  their  conflict  with  the  constitution  would,  by 
any  means,  be  dear.  Taking  for  granted,  till  the  contrary  appears, 
that  the  real  design  in  passing  them  for  such  purposes  is  the  avowed 
one,  and  especiidly  while  their  provisions  are  suited  to  effect  the 
professed  object,  and  nothing  beyond  that,  and  do  not  apply  to  per- 
sons or  things,  except  where  within  the  limits  of  state  territory,  they 
would  appear  entirely  defensible  as  a  matter  of  right,  though  prohib- 
iting sales. 

Whether  such  laws  of  the  States  as  to  licenses  are  to  be  classed 
as  police  measures,  or  as  regulations  of  their  internal  commerce,  or 
ad  taxation  merely,  imposed  on  local  property  and  local  business, 
and  are  to  be  justified  by  each  or  by  all  of  them  together,  is  of  littie 
consequence,  if  they  are  laws  which  from  their  nature  and  object 
must  belong  to  all  sovereign  States.  Call  them  by  whatever  name, 
if  they  are  necessary  to  the  well-being  and  independence  of  all  com- 
munities, they  remain  among  the  reserved  rights  of  the  States,  no 
express  grant  of  them  to  the  general  government  having  been  either 
proper,  or  apparentiy  embraced  in  the  constitution.  So,  whether 
tiiey  conflict  or  not  indirectiy  and  slightiy  with  some  regulations  of 
foreign  commerce,  after  the  subject-matter  of  that  commerce  touches 
the  soil  or  waters  within  the  limits'  of  a  State,  is  not  perhaps  very 
material,  if  they  do  not  really  relate  to  that  commerce,  or  any  other 
topic  within  the  jurisdiction  of  the  general  government 

*  As  a  general  rule,  the  power  of  a  State  over  all  matters  [  *  628  ] 
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not  granted  away  must  be  as  fiill  in  the  bays,  ports,  and  haip- 
bors  within  her  territory,  irUra  fauces  terrcSy  as  on  her  wharves  and 
shores,  or  interior  soil  And  there  can  be  little  check  on  such  legis- 
lation, beyond  the  discretion  of  each  State,  if  we  consider  the  great 
conservative  reserved  powers  of  the  States,  in  their  quarantine  or 
health  systems,  in  the  regulation  of  their  internal  commerce,  in  their 
authority  over  taxation,  and,  in  short,  every  local  measure  necessaxj 
to  protect  themselves  against  persons  or  things  dangrarons  to  their 
peace  and  their  morals. 

It  is  conceded  that  the  States  may  exclude  pestilence,  either  to  the 
body  or  mind,  shut  out  the  plague  or  cholera,  and,  no  less,  obscene 
paintings,  lottery  tickets,  and  convicts.  Holmes  9.  Jennison  et  oL 
14  Pet  568 ;  9  Wheat  203 ;  11  Pet  133.  How  can  they  be  bov- 
ereign  within  their  respective  spheres,  without  power  to  regulate 
aU  their  internal  commerce,  as  well  as  police,  and  direct  how,  when, 
and  where  it  shall  be  conducted  in  articles  intimately  connected 
either  with  public  morals,  or  public  safety,  or  the  public  prosperity  9 
See  Vattel,  B.  1,  c.  19,  §§  219,  231. 

The  list  of  interdicted  articles  and  persons  is  a  long  one  in  most 
European  governments,  and  though  in  some  cases  not  very  judicious 
or  liberal,  is  in  others  most  commendable;  and  the  exclusion  of 
opium  from  China  is  an  instance  well  known  in  Asia,  and  kindred 
in  its  policy.  The  introduction  and  storage  of  gunpowder  in  lai^ 
quantities  is  one  of  those  articles  long  regulated  and  forbidden  hece. 
New  York  v.  Miln,  11  Pet  102.  Lottery  tickets  and  indecent  prints 
are  also  a  common  subject  of  prohibition  almost  everywhere.  6 
Qreenleaf,  412 ;  4  Blackford,  107.  See  the  tariff  of  1842 ;  6  Stats. 
at  Large,  566,  §  28.  And  why  not  cards,  dice,  and  other  instruments 
for  gaming,  when  thought  necessary  to  suppress  that  vice  ?  In  short, 
on  what  principle  but  this  rests  the  justification  of  the  States  to  pro- 
hibit gaming  itself,  wagers,  champerty,  forestalling,  —  not  to  speak 
of  the  debatable  cases  of  usury,  marriage  brokage  bonds,  and  many 
other  matters  deemed  either  impolitic  or  criminal  ? 

It  might  not  comport  with  the  usages  or  laws  of  nations  to  im- 
pose mere  transit  duties  on  articles  or  men  passing  through  a  State, 
and  however  resorted  to  in  some  places  and  on  some  occasions,  it  is 
usually  illiberal,  as  well  as  injudicious.  Vattel,  B.  8,  c  10.  And  if 
resorted  to  here,  in  respect  to  the  business  or  imports  of  citizens  of 
other  States,  might  clearly  conflict  with  some  provisions  of  the  con- 
stitution conferring  on  them  equsLl  rights,  and  be  a  regulation  of  the 
commerce  between  the  States,  the  power  over  vi^ch  they  have  ex- 
pressly granted  to  the  general  government  But  the  present  case  is 
not  of  that  character.     Nor  would  it  be,  if  prohibitin|(  sales  within 


DECEMBER  TERM,   1846.  675 

lioense  Cttes^ — Mx,  Justice  Woodbary's  Opinion.    6  H. 

the  acknowledged  limits  of  a  State,  in  cases  affecting  public 
morals  or  public  health.  Nor  is  there  in  this  case  *  any  com-  [  *  629  ] 
plaint,  either  by  a  foreign  merchant  or  foreign  nation,  that 
treaties  are  broken ;  or  by  any  of  our  own  States  or  by  congress, 
that  its  acts  or  the  constitution  have  been  violated. 

There  are  additional  illustrations  of  such  powers,  existing  on  gen- 
eral principles  in  all  independent  states,  given  in  Puffendorf,  B.  8, 
c.  5,  §  30,  as  well  as  in  various  other  writers  on  national  law.  And 
those  exercised  under  what  he  terms  ''  sovereign  or  transcendental 
propriety,"  (§  7,)  and  those  which  we  class  under  the  right  of  ^  emi- 
nent domain,"  are  recognized  in  the  5th  amendment  to  the  consti- 
tution itself,  and  go  far  beyond  this* 

Much  more  is  there  an  authority  to  forbid  sales,  where  an  author- 
ity exists  both  to  seize  and  destroy  the  article  itself,  as  is  often  the 
case  at  quarantine. 

So  the  power  to  forbid  the  sale  of  things  is  surely  as  extensive, 
and  rests  on  as  broad  principles  of  public  security  and  sound  morals, 
as  that  to  exclude  persons.  And  yet  who  does  not  know  that  slaves 
have  been  prohibited  admittance  by  many  of  our  States,  whether 
coming  from  their  neighbors  or  abroad  ?  And  which  of  them  cannot 
forbid  their  soil  from  being  polluted  by  incendiaries  and  felons  from 
any  quarter  ? 

Nor  is  there,  in  my  view,  any  power  conferred  on  the  general  gov- 
ernment which  has  a  right  to  control  this  matter  of  internal  com- 
merce or  police,  while  it  is  fairly  exercised  so  as  to  accomplish  a 
legitimate  object,  and  by  means  adapted  legally  and  suitably  to  such 
end  alone.  New  Hampshire  has,  for  many  years,  made  it  penal  to 
bring  into  her  limits  paupers  even  from  other  States;  and  this  is 
believed  to  be  a  power  exercised  widely  in  Europe  among  inde- 
pendent nations,  as  well  as  in  this  country  among  the  States.  New 
Hampshire  Revised  Statutes,  Paupers,  140. 

It  is  the  undoubted  and  reserved  power  of  every  State  here,  as  a 
political  body,  to  decide,  independent  of  any  provisions  made  by 
congress,  though  subject  not  to  conflict  with  any  of  them  when 
rightful,  who  shall  compose  its  population,  who  become  its  residents, 
who  its  citizens^  who  enjoy  the  privileges  of  its  laws,  and  be  entitled 
to  their  protection  and  favor,  and  what  kind  of  property  and  business 
it  will  tolerate  and  protect  And  no  one  government,  or  its  agents  or 
navigators,  possess  any  right  to  make  another  State,  against  its  con- 
sent, a  penitentiary,  or  hospital,  or  poor-house  farm,  for  its  wretched 
outcasts,  or  a  receptacle  for  its  poisons  to  health,  and  instruments  of 
gambling  and  delMiuchery.  Indeed,  this  court  has  deliberately  said : 
^  We  entertain  no  doubt  whatsoever,  that  the  States,  in  virtue  of 
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their  general  police  power,  possess  full  jurisdiction  to  airest  and 
restrain  runaway  slaves,  and  remove  them  from  their  borders,  and 
otherwise  to  secure  themselves  against  their  depredations  and  evil 
example,  as  they  certainly  may  do  in  cases  of  idlers,  vagabonds,  and 

paupers."  Prigg  v.  Pennsylvania,  16  Pet.  625. 
[  *630  ]  *  There  may  be  some  doabt  whether  the  general  govern- 
ment or  each  State  possesses  the  prohibitory  power,  as  to 
persons  or  property  of  certain  kinds,  from  coming  into  the  limits  of 
the  State.  But  it  must  exist  somewhere ;  and  it  seems  to  me  rather 
a  police  power,  belonging  to  the  States,  and  to  be  exercised  in  the 
manner  best  suited  to  the  tastes  and  institutions  of  each,  than  one 
anywhere  granted  or  proper  to  the  peculiar  duties  of  the  general 
government.  Or,  if  vested  in  the  latter  at  all,  it  is  but  concurrent. 
Hence,  when  the  latter  prohibited  the  import  of  obscene  prints  in  the 
tariff  of  1842,  it  was  a  novelty,  and  was  considered  by  some  more 
properly  to  be  left  to  the  States,  as  it  opened  the  door  to  a  prohibi- 
tion, or  to  prohibitory  duties,  to  many  articles  by  the  general  govern- 
ment which  some  States  might  desire,  but  others  not  wish  to  come 
in  as  competitors  to  their  own  manufactures.  But,  as  previously 
shown,  to  prohibit  sales  is  not  the  same  power,  nominally  or  in  sub- 
stance, as  to  prohibit  imports. 

It  is  possible,  that,  under  our  system  of  double  governments  over 
one  and  the  same  people,  the  States  cannot  prohibit  the  mere  arrival 
of  vessels  and  cargoes  which  they  may  deem  dangerous  in  chcuracter 
to  their  public  peace,  or  public  morals,  or -general  health.  This 
might,  perhaps,  trench  on  foreign  commerce.  Nor  can  they  tax 
them  as  imports.  This  might  trench  on  that  part  of  the  constitution 
which  forbids  States  to  lay  duties  on  imports.  But  after  articles 
have  come  within  the  territorial  limits  of  States,  whether  on  land  or 
water,  the  destruction  itself  of  what  contains  disease  and  death,  and 
the  longer  continuance  of  such  articles  within  their  limits,  or  the 
terms  and  conditions  of  their  continuance,  when  conflicting  with 
their  legitimate  police,  or  with  their  power  over  internal  commerce, 
or  with  their  right  of  taxation  over  all  persons  and  property  under 
their  protection  and  jurisdiction,  seems  one  of  the  first  principles  of 
state  sovereignty,  and  indispensable  to  public  safety.  Such  extra- 
ordinary powers,  I  concede,  are  to  be  exercised  with  caution,  and 
only  when  necessary  or  clearly  justifiable  in  emergencies,  on  sound 
and  constitutional  principles ;  and,  if  used  too  often,  or  indiscreetly, 
would  open  a  door  to  much  abuse.  But  the  powers  seem  clearly  to 
exist  in  the  States,  and  ought  to  remain  there ;  and  though,  in  this 
instance,  they  are  not  used  to  tlus  extent,  but  still,  as  respectable 
minorities  within  these  three  States,  believe  not  to  be  useful,  and  as 
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Bome  other  States  do  not  think  deserving  imitation,  yet  they  are  used 
as  the  competent  and  constitutional  power  within  each  has  judged 
to  be  proper  for  its  own  welfare,  and  as  does  not  appear  to  be  repug- 
nant to  any  part  of  the  constitution,  or  a  treaty,  or  an  act  of  con- 
gress. They  must,  therefore,  not  be  interfered  with  by  this  court, 
and  the  more  especially,  as  one  reason  why  these  powers  have  been 
left  with  the  States  is,  that  the  subject-matter  of  them  is  better  un- 
derstood by  each  State  than  by  the  Union ;  and  the  policy 
anrl  opinions  and  usages  of  one  *  State  in  relation  to  some  [  *  631  ] 
oi  them  may  be  very  unlike  those  of  others,  and  therefore 
require  a  different  system  of  legislation.  Where  can  such  a  powei 
also  be  safer  lodged  than -with  those  public  bodies,  or  States,  who 
are  themselves  to  be  the  greatest  suflferers  in  interest  and  character 
by  an  improper  use  of  it  ?  If  it  should  happen  at  any  time  to  be 
exercised  injudiciously,  that  circumstance  would  furnish  a  ground  for 
an  appeal  rather  to  the  intelligence  and  prudence  of  the  State,  in 
respect  to  its  modification  or  repeal,  than  an  authority  for  this  court, 
by  a  writ  of  error,  to  interfere  with  the  well-considered  decision  of  a 
state  court,  and  reverse  it,  and  pronounce  a  state  law  null  and  void, 
merely  on  that  account 

Many  state  laws  are  such,  that  their  expediency  and  justice  may 
be  doubted  widely,  and  by  this  taribunal ;  but  this  confers  no  authority 
on  us  to  nullify  them;  nor  is  any  such  authc^ity,  for  such  a  cause, 
conferred  on  congress  by  any  part  of  the  constitution. 

The  States  stand  properly  on  their  reserved  rights,  within  their 
own  powers  and  sovereignty,  to  judge  of  the  expediency  and  wisdom 
of  their  own  laws ;  and  while  they  take  care  not  to  violate  clearly 
any  portion  of  the  constitution  or  statutes  of  the  general  government, 
our  duty  to  that  constitution  and  laws,  and  our  respect  for  state 
rights,  must  require  us  not  to  interfere. 

Grieh,  J.  I  concur  with  my  brethren  in  affirming  the  judgment 
in  this  and  the  preceding  cases  on  the  same  subject,  but  for  reasons 
differing  somewhat  firom  those  expressed  by  the  other  members  of  the 
court ;  and  as  I  concurred  meanly  with  the  opinion  delivered  by  Mr. 
Justice  M'Lean  in  the  case  of  Thurlow  v.  Massachusetts,  5  How. 
586,  I  had  concluded  to  be  silent,  and  therefore  am  not  prepared 
to  express  my  views  at  length.  I  take  this  occasion,  however,  to 
remark  that  the  true  question  presented  by  these  cases,  and  one 
which  I  am  not  disposed  to  evade,  is,  whether  the  States  have  a  right 
.o  prohibit  the  sale  and  consumption  of  an  article  of  commerce 
li^hich  they  believe  to  be  pernicious  in  its  effects,  and  the  cause  of 
disease,  pauperism,  and  crime.  I  do  not  consider  the  question  of  the 
VOL.  xv  49 
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exclusiveness  of  the  power  of  congress  to  regalate  commerce  as  nec- 
essarily comiected  with  the  decision  of  this  point. 

It  has  been  frequently  decided  by  this  court,  ^  that  the  powers 
which  relate  to  merely  municipal  regulations,  or  what  may  more 
properly  be  called  internal  police,  are  not  surrendered  by  the  Statesi 
or  restrained  by  the  constitution  of  the  United  States ;  and  that  con- 
sequentiy,  in  relation  to  these,  the  authority  of  a  State  is  complete, 
uniiualified,  and  conclusive."  Without  attempting  to  define  what 
arc  the  peculiar  subjects  or  limits  of  this  power,  it  may  safely  be 
affirmed,  that  every  law  for  the  restraint  and  punishment  of  crime, 
for  the  preservation  of  the  public  peace,  health,  and  morals,  must 

come  within  this  category. 
[  •632  ]  *  As  subjects  of  legislation,  they  are  from  their  very  na- 
ture, of  primary  importance ;  they  lie  at  the  foundation  of 
social  existence ;  they  are  for  the  protection  of  life  and  liberty,  and 
necessarily  compel  all  laws  on  subjects  of  secondary  importance, 
which  relate  only  to  property,  convenience,  or  luxury,  to  recede,  when 
they  come  in  conflict  or  collision,  salt^s  poptUi  suprema  lex. 

If  the  right  to  control  these  subjects  be  *^  complete,  unqualified, 
and  exclusive  "  in  the  state  legislatures,  no  regulations  of  secondary 
importance  can  supersede  or  restrain  their  operations,  on  any  ground 
of  prerogative  or  supremacy.  The  exigencies  of  the  social  compact 
reqiiire  that  such  laws  be  executed  before  and  above  all  others. 

It  is  for  this  reason  that  quarantine  laws,  which  protect  the  public 
health,  compel  mere  commercial  regulations  to  submit  to  their  con* 
troL  They  restrain  the  liberty  of  the  passengers ;  they  operate  on 
the  ship,  which  is  the  instrument  of  commerce,  and  its  officers  and 
crew,  the  agents  of  navigation.  They  seize  the  infected  cargo,  and 
cast  it  overboard.  The  soldier  and  the  sailor,  though  in  the  service 
of  the  government,  are  arrested,  imprisoned,  and  punished  for  their 
offences  against  society.  Paupers  and  convicts  are  refused  admis- 
sion into  the  country.  All  these  things  are  done,  not  from  any  power 
which  the  States  assume  to  regulate  commerce  or  to  interfere  with 
the  regulations  of  congress,  but  because  police  laws  for  the  preserva- 
tion of  health,  prevention  of  crime,  and  protection  of  the  public  wel- 
fare, must  of  necessity  have  fuU  and  free  operation,  according  to  the 
exigency  which  requires  their  interference. 

It  is  not  necessary,  for  the  sake  of  justifying  the  state  legislation 
now  under  consideration,  to  array  the  appalling  statistics  of  misery, 
pauperism,  and  crime  which  have  their  origin  in  the  use  or  abuse  of 
ardent  spirits.  The  police  power,  which  is  exclusively  in  the  States, 
is  alone  competent  to  the  correction  of  these  great  evils,  and  all 
measures  of  restraint  or  prohibition  necessary  to  effect  the  purpose. 
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are  within  the  scope  of  that  authority.  There  is  no  conflict  of  power 
or  of  legislation  as  between  the  States  and  the  United  States.  Each 
IS  acting  within  its  sphere,  and  for  the  public  good,  and  if  a  loss  of 
revenue  should  accrue  to  the  United  States  from  a  diminished  con- 
sumption of  ardent  spirits,  she  wiU  be  the  gainer  a  thousandfold  in 
the  health,  wealth,  and  happiness  of  the  people. 

Order. 

Samuel  Thurlow  v.  The  Commonwealth  of  Massachusetts. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  supreme  judicial  court,  holden  in  and  for  the  county  of  Es- 
sex, in  the  Commonwealth  of  Massachusetts,  and  was  argued  by 
counseL  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  *  by  this  court,  that  the  judgment  of  the  [  *  633  ] 
said  supreme  judicial  court  in  this  cause  be  and  the  same 
is  hereby  aflirmed,  with  costs. 

Order. 

Joel  Fletcher  v.  The  State  of  Rhode  Island  and  Providence 

Plantations. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  supreme  court  of  the  State  of  Rhode  Island  and  Providence 
Plantations,  holden  at  Providence,  within  and  for  the  county  of  Prov* 
idence,  and  was  argued  by  counseL  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  supreme  court  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costs. 

Order. 

Andrew  Peirce,  Jr.,  and  Thomas  W*  Pbircb,  v.  The  State  op 

New  Hampshire. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  superior  court  of  judicature  in  and  for  the  first  judicial  dii^ 
trict  of  the  State  of  New  Hampshire,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  superior  court  of  judicature 
in  this  cause  be  and  the  same  is  hereby  aflSrmed,  with  costs. 

22  H.  227;  8  Wal.  718;  6  Vfal.  476. 
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Jin>GES  DURING  THE  TOffB  OF  THB8B  RBFOBTS. 

Hon.  ROGER  B.  TANEY,  Chisf  Justice. 
Hon.  JOHN  M'LEAN, 
Hon.  JAMES  M.  WAYNE, 
Hon.  JOHN  CATRON, 

Hon.  JOHN  M'KINLEY,*  .     A^tiuw^r^m.  j!««.,«— ^ 

Hon.  peter  V.  DANIEL.  f   ^^^^^^^™  ^ottiomu 

Hon.  SAMUEL  NELSON, 

Hon.  LEVI  WOODBURY,  and 

Hon.  ROBERT  C.  GRIER, 

NATHAN  CLIFFORD,  Esq.,  Attornby-Gbnbrai. 

WILLIAM  THOMAS  CARROLL,  Esq.,  Clerk. 

BENJAMIN  C.  HOWARD,  Esq.,  Reporter. 

ALEXANDER  HUNTER,  Esq.,  Marsbai. 


BsNJAtfiN  G.  Sims,  Plaintiff  in  Error,  v.  Thobcas  Hundlbt. 

6  H.  1. 

0it>TM  t;.  Slaughter,  15  Pet.  449,  reaffirmed. 

Vhe  VBfiual  of  the  drcait  ooart  to  continue  a  caose  cannot  bo  assigned  for«ixor. 
Brandon  v,  Loftera,  4  How.  127,  affirmed. 

The  rules  of  evidence  prescribed  bj  the  laws  of  the  State  are  to  be  administered  bj  this  olr 
imit  court  sitting  in  the  State,  in  a  trial  of  a  civil  action  at  the  common  law. 

The  case  is  stated  in  the  opinion  of  the  court 
Bibbf  for  the  plaintifL 
No  counsel  contrd. 


*  M'KiNLET,  J.,  was  preyented,  by  indisposition,  from  attending  at  this  lamu 
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*  Tanbt,  C.  J.,  deliveied  the  opinion  of  the  court  [    *  ^    ) 

This  case  is  brought  up  by  writ  of  error  directed  to  the 
circuit  court  of  the  United  States  for  the  southern  district  of  Mi8ai9f 
sippi,  upon  a  judgment  obtained  by  the  defendant  in  error  against 
the  plaintiff  for  the  amount  of  four  notes,  dated  May  2, 1835,  indorsed 
by  the  plaintiff  in  error  to  the  defendant,  and  also  for  one  other 
note  drawn  by  the  former  in  favor  of  the  latter,  dated  December  14, 
1835. 

It  appears  by  the  record  that  three  questions  of  law  were  raised  at 
the  trial,  which  are  now  before  this  court  upon  the  writ  of  error,  the 
testimony  as  to  the  residence  of  the  plaintiff  upon  the  plea  of  non 
ctssumpsU  having  been  properly  refused. 

The  first  point  relied  on  as  a  defence  to  the  action  was,  that  the 
notes  above  mentioned  were  all  indorse$l  and  delivered  by  Sims  to 
Hundley  in  payment  for  slaves  brought  by  Hundley  into  the  State 
of  Mississippi  as  merchandise,  and  there  sold  to  Sims ;  and  that  the 
sale  of  slaves,  so  brought  into  the  State,  was  prohibited  by  the  consti- 
tation  of  Mississippi,  and  the  contract  therefore  illegal  and  void. 

This   question  was  decided   in  the  case  of  Groves  v. 
Slaughter,  *  15  Pet.  449,  and  again  in  the  two  cases  of   [    *  6    ] 
Rowan  v.  Runnels,  at  the  last  term,  5  How.  134.     And  it 
is  the  settled  law  in  this  court,  that  contracts  of  this  descriptioui 
made  at  the  time  when  these  notes  bear  date,  were  valid,  and  not 
prohibited  by  the  constitution  of  Mississippi. 

The  point  next  in  order  is  presented  by  the  exception  taken  to  the 
refusal  of  the  court  to  continue  the  case  to  another  term,  upon  the 
affidavit  filed  by  the  plaintiff  in  error.  But  this  point,  also,  has  been 
long  settled ;  and  it  has  always  been  held  in  this  court  that  the  con« 
tinuance  of  a  cause,  or  the  refusal  to  continue,  rests  in  the  sound 
discretion  of  the  court  in  which  the  motion  is  made,  and  cannot  be 
reviewed  by  writ  of  error.  Marine  Ins.  Co.  of  Alexandria  v.  Hodg- 
son, 6  Cranch,  206,  217,  218. 

The  remaining  point,  and  the  only  one  relied  on  in  the  argument 
here,  is  the  exception  taken  to  the  admission  in  evidence  of  the  protest 
and  statement  of  notices  given  to  the  plaintiff  in  error,  the  said  protest 
and  statement  being  certified  under  the  notarial  seal,  and  verified  by  the 
affidavit  of  the  notary.  This,  however,  like  the  two  preceding  points, 
has  been  already  decided  by  this  court ;  and  this  case  cannot  be  dis- 
tinguished from  the  case  of  Brandon  v.  Loftus,  4  How.  127. 

It  is  true  that,  upon  general  principles  of  commercial  law,  the  cer- 
tificate would  not  be  admissible.  But  it  is  made  evidence  by  the 
statute  of  Mississippi,  and  the  rules  of  evidence  prescribed  by  the 
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^tate  of  a  State  are  always  followed  by  the  courts  of  the  United 
States,  when  sitting  in  the  State,  in  commercial  cases  as  well  as  in 
others. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 

7  H.  198,  693;  14  H.  605;  20  H.  261 ;  1  B.  427;  2  B.  586. 


William  M.  Gwin,  late  Marshal,  and  Jacob  S.  Yebger  and  Robert 
Hughes,  his  Sureties,  Plaintiffs  in  Error,  v.  C.  T.  and  A.  Barton, 
Defendants  in  Error. 

6  H.  7. 

Gwin  o.  Brcedloye,  2  H.  29,  affirmed. 

Though  a  state  law,  providing  for  summary  process  against  a  sheriff,  for  the  recoyer/  of 
moneys  levied  by  him,  may  be  adopted  by  the  circuit  court  as  to  the  marshal,  it  cannot  be 
applied  to  his  sureties,  consistently  with  the  act  of  April  10, 1806,  (2  Stats,  at  Large,  372.) 

(    '9    ]      •  5ift6,  for  the  plaintiff, 
Johnson^  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

It  appears  by  the  record,  that  this  was  a  summary  proceeding,  by 
motion  in  the  circuit  court  of  the  United  States  for  the 
[  *  10  ]  *  southern  district  of  Mississippi,  against  Gwin,  late  marshal 
of  the  district,  and  Yerger  and  Hughes,  the  sureties  in  his 
official  bond,  for  the  default  of  the  marshal  in  omitting  to  levy  the 
money  upon  a  writ  of  venditioni  exponas.  This  summeiry  process 
was  according  to  the  provisions  of  a  statute  of  Mississippi  regulating 
proceedings  upon  executions  in  the  courts  of  that  State ;  and  which 
was  supposed,  it  seems,  to  have  been  adopted  by  the  courts  of  the 
United  States,  when  sitting  in  the  State.  The  .defendants  in  error 
recovered  a  judgment  against  the  marshal  and  his  sureties  jointiy,  in 
this  summary  way,  for  ^2,920.30,  with  interest  at  the  rate  of  thirty 
per  cent  per  annum  from  the  day  on  which  the  venditioni  exponas 
was  returnable. 

It  is  unnecessary  at  this  time  to  state  particularly  the  provisions 
of  the  statute  of  the  State,  or  to  examine  how  far  these  provisions 
can  be  enforced  in  a  court  of  the  United  States.  For  the  subject 
was  fully  considered  in  the  case  of  Gwin  v.  Breedlove,  2  How.  29, 
and  the  decision  in  that  case  is  conclusive  upon  the  case  before  us. 

In  the  case  referred  to,  the  court  held,  that  so  far  as  the  statute  of 
Mississippi  authorized  a  summary  process  against  the  marshal  him- 
self, to  enforce  the  payment  of  the  debt,  interest,  and  costs,  for  which 
ae  was  liable  by  reason  of  his  default,  it  was  adopted  by  the  act  of 
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congress  of  1828J  But  that  the  courts  of  the  United  States  could 
not  enforce  the  payment  of  a  penalty  imposed  by  the  state  law,  in 
addition  to  the  money  due  on  the  execution.  And  in  the  same  case, 
the  court  further  held,  that  such  summary  proceedings  against  the 
sureties  of  a  marshal  would  be  repugnant  to  the  act  of  congress  of 
April  10,  1806 ;  and  that,  if  the  plaintiff  in  the  execution  sought 
to  charge  the  sureties  for  the  default  of  the  marshal,  he  must  proceed 
regularly  by  action,  and  obtain  his  judgment  in  the  manner  and  form 
pointed  out  by  that  law. 

The  judgment  against  the  marshal  and  his  sureties  is,  therefore, 
clearly  erroneous.  And  if  the  proceeding  had  been  against  the  mar- 
shal alone,  it  could  not  have  been  sustained  for  the  excess  of  interest 
awarded  over  and  above  the  legal  rate.  For  this  excess  is  evidently 
imposed  as  a  penalty  for  the  default. 

The  judgment  must,  therefore,  be  reversed. 


The  United  States,  Plaintiffs,  v,  James  and  John  G.  Daniel, 
Executors  of  Beverly  Daniel,  late  United  States  Marshal. 

6  H.  11. 

The  cause  of  an  action  on  the  case  against  a  marshal,  for  false  and  insufficient  returns  of  one 
of  his  deputies,  does  not  survive,  and  consequently  such  action  will  not  lie  against  the 
executor  of  the  marshal,  under  the  laws  of  North  Carolina. 

The  case  is  stated  in  the  opinion  of  the  court. 
Clifford^  (attorney-general,)  for  the  United  States. 
Badger,  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court.  [  *  12  ] 

This  case  was  brought  here  from  the  district  of  North 
Carolina,  on  a  certificate  of  a  division  of  opinion  by  the  judges, 
under  the  act  of  congress. 

A  jury,  having  been  impanelled  to  try  the  issues  joined, 
*  found  for  the  plaintiffs,  and  assessed  their  damages  at  [  *  13  ] 
(775*80.     This  verdict  was  taken  by  consent  of  parties, 
subject  to  the  opinion  of  the  court  on  the  following  case. 

"^  Beverly  Daniel,  being  in  his  lifetime  marshal  of  the  district  of 
North  Carolina,  certain  executions,  at  the  instance  of  the  United 
States,  from  the  district  court  of  Newbern,  came  to  the  hands  of 
one  of  the  deputies  of  the  said  marshal,  who,  in  the  name  and  on 
behalf  of  his  principal,  made  false  returns  upon  some  of  them,  and 
imperfect  and  insufficient  entries  on  others.     After  the  death  of 
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Daniel,  this  action  on  the  case  was  brought  against  the  defendantSi  his 
executors,  to  recover  damages  for  the  said  false  and  insufficient  returns ; 
and  it  is  contended  that  the  action  will  not  lie,  and  is  not  sustainable 
against  them  as  executors,  and  it  is  agreed  by  the  parties  that  judg- 
ment shall  be  rendered  for  the  plaintiffs  upon  the  said  verdict,  if  the 
court  shall  be  of  the  opinion  that  such  action  is  sustainable ;  other- 
wise, the  said  verdict  to  be  set  aside,  and  the  action  to  be  discon- 
tinued." And  on  a  motion  being  made  for  judgment,  the  opinions 
of  the  judges  were  opposed  on  the  point  reserved. 

No  action  will  lie  against  an  executor  for  a  personal  wrong  by  the 
testator.  Com.  Dig.  Administrator,  B.  Nor  does  it  lie  against  the 
executor  of  a  jailer  for  an  escape.  Ibid.  Waste  does  not  lie  against 
an  executor  or  administrator ;  nor  an  action  upon  a  penal  statute. 
So  trover  is  said  not  to  lie  against  an  executor  upon  a  trover  and 
conversion  by  his  testator,  though  a  diiSerent  form  of  action  will  lie 
for  the  same  cause.     Cowper,  371. 

If  the  person  charged  has  secured  no  benefit  to  himself  at  the 
expense  of  the  sufferer,  the  cause  of  action  is  said  not  to  survive ; 
but  where,  by  means  of  the  offence, .  property  is  acquired  which 
benefits  the  testator,  there  an  action  for  the  value  of  the  property 
shall  survive  against  the  executor.  And  it  is  laid  down  in  Cowper, 
376,  with  respect  to  the  form,  that  no  action  survives  where  the  plea 
of  the  defendant  must  be  "  not  guilty;"  but  where  the  case  survives, 
some  other  form  must  be  pursued. 

If  the  deputy  marshal,  in  the  misfeasance  complained  of,  received 
money  or  property,  the  marshal  being  responsible  for  such  acts,  the 
cause  of  action  survived  against  his  executors.  But  this  is  not  the 
case  made  in  the  present  action.  It  is  an  action  on  the  case  requir- 
ing the  general  issue  of  ''  not  guilty."  If  a  liability  were  shown 
against  the  deceased  marshal,  it  could  not  be  enforced  against  his 
executors  in  this  form.  No  action,  where  the  plea  must  be 
[  *  14  ]  that  the  testator  was  not  guilty,  can  *  lie,  at  common  law, 
against  the  executor.  Upon  the  face  of  the  reccnrd,  the 
action  arises  ex  delicto;  and  aU  private  criminal  injuries  or  wrongs, 
as  well  as  all  public  crimes,  are  buried  with  the  offender.  3  Bac 
Abr.  639. 

The  provision  in  the  10th  *  section  of  the  North  Carolina  statute, 
'<  to  prevent  the  abatement  of  suits  in  certain  cases,"  which  declares 
that  an  action  of  trespass  on  the  case,  &c.,  shall  not  abate  by  the 
death  of  either  party,  does  not  affect  the  above  question. 

This  court  think  that  the  action,  in  the  form  prosecuted,  is  not 
maintainable ;  and  they  direct  the  fact  to  be  so  certified  to  the  circuit 
court 
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Lewis  A.  CollieRi  Plaintiff  in  Euor,  v.  Josiah  Stanbrough. 

'    6H.  U. 

A  writ  of  orror  to  a  state  conrt  lies,  under  the  25th  section  of  the  jadiciarj'  act  of  1789,  (1 
Stats,  at  Large,  85,)  where  the  plaintiff  in  error  claimed  title  nnder  sale  bj  a  marshal  of 
the  United  States  upon  process  from  a  court  of  the  United  States,  and  the  decision  was 
against  that  title. 

By  the  law  of  Louisiana,  which,  haring  been  adopted  by  a  rule  of  conrt,  goYemcd  the  sale 
in  this  case,  made  by  the  marshal,  if  movable  property  was  sold  without  an  appraisement, 
at  the  first  bidding,  the  sale  was  void. 

The  case  is  stated  in  the  opinion  of  the  court 

« 

Bibby  for  the  plaintiff. 

Henderson^  ^ckton^  and  Steele^  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  conrt  [  *  20  J 

Lewis  A.  Collier  filed  his  petition  in  the  district  conrt 
held  for  the  parish  of  Madison,  in  the  State  of  Louisiana,  against 
Josiah  Stanbrough  and  others,  alleging  that  the  Farmers'  Bank  of 
Virginia  had  recovered  a  judgment  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  in  that  State,  against  David  Stan- 
brough, as  curator  of  the  succession  of  Jesse  Harper ;  that  an  execu- 
tion issued  on  the  judgment,  by  which  the  marshal  seized  a  debt 
belonging  to  the  succession,  due  from  Dougal  McCall,  evidenced  by 
three  notes  of  hand,  and  by  a  mortgage  on  land,  securing  the  pay« 
ment  to  be  made  to  David  Stranbrough,  the  curator ;  that  the  debt, 
amounting  to  $11,433,  was  seized  and  sold  by  the  marshal,  and  said 
Collier  became  the  purchaser,  for  the  sum  of  $3,500,  &c. 

It  is  also  alleged,  that  a  fictitious  indorsement  had  been  made  on 
one  of  the  notes  by  the  curator  to  Josiah  Stanbrough,  which  the 
petition  prays  may  be  annulled,  and  that  the  petitioner  may  have 
the  benefit  of  his  purchase  by  judgment  and  execution  on  the  notes 
and  mortgaged  property. 

The  defendants  answered,  and  insisted  that  the  debt  was  not 
legally  seized  or  levied  upon  ;  and,  secondly,  that  it  was  not  legally 
appraised  or  advertised,  as  required  by  law. 

The  facts  were  agreed,  and  it  was  admitted  that  the  notes  in  eon- 
troversy  were  never  appraised,  and  that  the  marshal  sold  them  to 
Collier  at  a  cash  sale  on  the  first  biddings. 

In  the  district  comt,  the  law  was  adjudged  to  be  for  the  defendant, 
and  Collier's  petition  was  dismissed ;  and  from  this  judgment  he  ap- 
pealed to  the  supreme  court  of  Louisiana,  where  the  judgment  was 
affirmed;  and  to  reverse  this  latter  judgment,  the  plaintiff  prosecuted 


586         SUPREME    COURT  OF  THE  UNITED   STATES. 

Collier  v,  Stanbroagh.    6  H. 

a  writ  of  error  from  this  court  to  bring  up  the  record ;  and  this  he 
had  a  right  to  do,  as  his  claim  of  title  was  founded  on  ''  an  authority 
exercised  under  the  United  States,"  which  the  judgment  below  drew 
in  question,  and  the  decision  was  against  its  validity. 

The  only  question  submitted  for  our  consideration  is  whether  the 

marshal's  sale  was  void,  or  valid. 
[  *  21  ]  *  The  supreme  court  of  Louisiana  declared,  in  its  opinion 
found  in  the  record,  and  preceding  the  judgment,  "  that  a 
creditor  residing  in  another  State  cannot  issue  an  execution  upon  the 
judgment  which  he  has  obtained  in  the  federal  court  against  the 
executor  or  administrator  of  an  estate,  which  is  admitted  in  the 
court  of  probates  as  insolvent,  and  take  the  property  out  of  the 
hands  of  such  executor  or  administrator,  and  leave  nothing  for  the 
other  creditors," —  adding,  that  as  it  was  one  of  the  admitted  facts 
that  Harper's  estate  had  been  insolvent  for  several  years  before  the 
seizure  and  sale  were  made,  they  were  consequently  void. 

But  as  this  case  has  been  argued  here  by  counsel  for  the  plaintiff, 
Collier,  only,  no  one  appearing  for  the  defendant  in  error,  we  deem  it 
proper  to  forbear  touching  the  delicate  question  on  which  the 
supreme  court  of  Louisiana  founded  its  judgment  of  affirmance. 
Its  great  importance  in  different  States,  and  the  difficulties  attend- 
ing it  on  either  hand,  because  of  the  conflicts  it  is  likely  to  produce 
between  the  tribunals  of  the  state  and  the  federal  courts,  strongly 
impress  this  court  with  the  propriety  of  leaving  the  question  open 
and  uninfluenced  by  the  present  opinion,  as  no  necessity  exists  for 
such  a  decision  in  this  case.  The  judgment  of  the  state  court  pro- 
nounced the  seizure  and  sale  on  the  federals  execution  void ;  this 
judgment  we  are  called  on  to  revise,  and  if  we  find  that  it  was 
proper,  for  the  reasons  given  by  the  court  below,  or  on  other  grounds 
manifestly  appearing  of  record,  and  equally  calling  into  exercise  the 
jurisdiction  of  this  court,  it  is  our  duty  to  affirm  it;  and  we  are  of 
opinion  that  the  judgment  of  the  state  court  was  proper,  on  another 
ground. 

In  Louisiana,  the  debts  due  to  an  execution  debtor  may  be  seized 
and  sold  on  execution,  like  other  movable  property,  and  equally  with 
the  immovable  property ;  in  respect  to  lands  seized  on  execution,  it 
is  necessary,  before  they  are  oflered  for  sale,  that  they  should  be 
appraised  by  persons  appointed  for  the  purpose,  and  if,  when  offered 
at  public  sale,  two  thirds  of  the  appraised  value  is  not  bid,  the  officer 
who  is  attempting  to  sell  shall  not  adjudicate  the  sale,  but  cease,  and 
readvertise  the  property,  and  again  offer  it  at  public  outcry  on  a  credit 
of  twelve  months ;  and  this  mode  of  proceeding,  having  been  adopted 
by  rule  in  the  circuit  court  of  the  United  States  held  in  Louisiana, 
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governs  the  marshal  of  that  court.  Whether  movable  property  was 
entitled  to  the  benefit  of  the  provision  seems  not  to  have  been  defini- 
tively settled  until  1845,  in  the  case  of  Phelps  v.  Rightor  and  others, 
9  Robinson,  531,  when  it  was  adjudged  by  the  supreme  court  of 
Louisiana,  that  movable  property  (of  the  same  description 
that  is  here  in  *  controversy)  could  not  be  legally  sold  by  a  [  *  22  ] 
sheriff  in  virtue  of  an  execution,  without  having  been  first 
appraised  at  its  cash  value,  and  that  then  the  cash  bid  on  the  first 
ofier  must  be  equal,  at  least,  to  two  thirds  of  the  appraised  value ; 
and  for  want  of  such  an  appraisement  and  bid,  the  adjudication  of  a^ 
cash  sale  on  the  first  offer  to  sell  was  void,  for  want  of  power  in  the 
officer.  And  it  is  proper  to  remark,  that  in  the  case  of  Gantly  v. 
Ewing,  3  How.  707,  this  court  declared  a  similar  principle  to  apply 
in  a  case  arising  under  a  law  of  Indiana,  which  provided  that  the  fee- 
simple  of  real  estate  should  not  be  sold,  until  the  sheriff  had,  at  the 
time  and  place  of  sale,  first  offered  the  rents  and  profits  of  the  land 
for  a  term  of  seven  years  at  public  outcry,  and  if  no  bid  was  had  for 
the  rents  and  profits  sufficient  to  satisfy  the  execution,  then  the  sheriff 
should  proceed  to  sell  the  fee.  In  that  case  the  sheriff  had  proceeded 
to  sell  tiie  fee-simple  estate  without  first  offering  the  rents  and  profits 
for  the  seven  years'  term,  and  this  court  held  that  the  sale  was  void, 
for  want  of  power  in  the  sheriff  to  make  it  before  he  complied  with 
the  previous  step,  forasmuch  as  the  power  to  sell  the  fee-simple  arose 
for  want  of  a  bid  for  the  term.  In  principle,  that  case  and  the  one 
under  consideration  cannot  be  distinguished.  In  each,  it  was  imma- 
terial whether  the  purchaser  had  or  had  not  knowledge  of  the  fact, 
that  the  officer  had  not  taken  the  first  step,  as  on  that  step  the  power 
to  sell  first  arose.  In  this  case,  no  appraisement  was  had,  and  the 
debt  on  the  first  bidding  was  struck  off  to  Collier,  for  less  than  one 
third  of  the  amount  called  for  by  the  three  notes  and  the  mortgage  to 
secure  them ;  and  these  facts  being  admitted  on  the  record,  it  follows 
that  the  sale  was  void,  and  that  the  judgment  of  the  supreme  court 
of  Louisiana  must  be  affirmed. 

7H.172. 


William  Bailbt,  Plaintiff  in  Error,  v.  William  B.  Dozieb. 

6  H.  23. 

If  a  bill  has  been  dalj  presented  for  payment  or  acceptance,  and  the  presentment  noted,  the 

protest  may  be  drawn  op  afterwards,  when  convenient. 
The  statute  of  Mississippi,  as  to  protesting  inland  bills,  does  not  take  away  the  action  at 

common  law  without  a  protest,  bat  gives  an  additional  remedy,  in  which  damages  may  be 

recovered,  with  a  protest. 
The  plea  of  non-cusumpsU  waives  a  plea  to  the  jarisdiction  then  on  the  record,  and  it  is  not 

error  that  no  farther  notice  was  taken  of  it. 
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The  case  is  stated  in  the  opinion  of  the  court 

Bibbj  for  the  plaintiff. 

OriUenden^  contra. 

[  •  28  ]      *  Nelson,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  held  by  the  district  judge  in  and  for  the  southern  district  of 
.Mississippi. 

The  suit  was  brought  on  an  inland  bill  of  exchange  by  the  indorsee 
against  the  drawers,  and  resulted,  in  the  court  below,  in  a  verdict  for 
the  defendant  on  an  objection  taken  to  the  validity  of  the  protest 

The  statute  of  Mississippi  provides  for  protesting  inland  bills  ia 
case  of  non-acceptance,  or  of  non-payment  by  the  drawee,  after  due 
presentment,  in  like  manner  as  in  case  of  foreign  bills  of  exchange  ; 
and  allows  five  per  cent,  damages  on  the  amount  for  which  the  bill 
is  drawn.  Howard  &  Hutchinson,  Statutes  of  Miss.  372,  §  8 ;  375, 
§  17 ;  and  376,  §  20. 

On  the  trial,  the  notary  was  called  as  a  witness  by  the  plaintiff, 
and  proved  the  *  presentment  of  the  bill  at  maturity,  demand  of 
payment,  and  refusal,  and  notice  to  the  drawers.  And  further,  that 
he  drew  up  the  protest  in  form  at  the  time  and  delivered  it  to  the 
holders,  but  that  on  account  of  some  alleged  defect,  which  is  not 
stated  in  the  bill  of  exceptions,  it  wad  returned  to  him,  and  a  second 
one  made  out  and  delivered,  which  was  also  subsequentiy  returned, 
and  a  third  drawn  up,  which  was  the  protest  offered  in  evidence.  It 
was  made  out  nearly  a  yecur  after  the  presentment. 

The  court  below  decided  that  the  protest  was  invalid,  and  instructed 
the  jury  that  the  plaintiff  could  not  recover,  unless  the  bill  had  been 
duly  protested  according  to  the  requirement  of  the  statute.  Where- 
upon a  verdict  was  rendered  for  the  defendant 
[  *  29  ]  *  The  bill  was  presented  and  the  protest  made  out  by  a 
justice  of  the  peace,  as  a  notary  ex  officio  ;  and  on  the  argu- 
ment the  ruling  of  the  court  was  sought  to  be  sustained,  on  the 
ground,  that  the  power  of  this  officer  to  protest  bills  extended  only  to 
cases  where  the  notary  was  absent  or  could  not  be  procured.  But, 
on  looking  into  the  laws  of  Mississippi,  it  was  found  that  a  subse- 
quent statute  had  given  the  power  to  this  officer  in  all  cases,  without 
any  qualification,  and  the  point  was  given  up.  How.  &  Hutch., 
430,  §  24. 

The  ground  of  objection,  therefore,  is  narrowed  down  to  the  time 
when,  and  the  circumstances  under  which,  the  notarial  protest  was 
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drawn  up,  in  form.  And  on  looking  into  the  cases  and  books  of 
aathority  on  the  sabject,  it  will  be  found,  that  if  the  bill  has  been 
duly  presented  for  acceptance,  or  payment,  and  dishonored,  and  a 
minnte  made  at  the  time,  of  the  steps  taken,  which  is  called  noting 
the  biD,  the  protest  may  be  drawn  up  in  form  afterwards,  at  the  con- 
venience of  the  notary.  And  it  has  been  held,  if  drawn  up  at  any 
time  before  the  trial,  it  will  be  sufficient.  Chitty  on  Bills,  334,  436, 
and  cases.    Ed.  1842. 

The  minute  contains  a  brief  record  of  the  facts  which  transpired 
on  presenting  the  bill ;  and  the  protest,  as  subsequently  made  out,  is 
but  an  extension  of  them  in  the  customary  form.  The  time  of  the 
extension,  therefore,  would  seem  to  be  of  no  great  importance. 

For  the  same  reason,  if  a  mistake  should  occur,  no  great  danger 
need  be  apprehended  if  the  notary  is  permitted  to  correct  it,  provided 
the  regular  st^s  have  been  taken,  and  noted,  to  charge  the  parties. 
The  amendment  would  not  be  made  from  memory  or  recollection, 
but  from  a  written  memorandum  of  the  facts. 

But  without  pursuing  this  view  of  the  case  further,  a  decisive 
ground  against  the  ruling  of  the  court  below  is,  that  a  protest  of  the 
bill  was  not  essential  to  enable  the  plaintiff  to  recover. 

The  statute  of  Mississippi  is  taken  substantially,  from  the  9  and  10 
Wm.  IIL  c  17,  amended  by  ihe  3  aod  4  Anne,  c.  9,  under  which  it  has 
always  been  held  by  the  courts  in  England  that  the  action  at  common 
law  was  not  thereby  taken  away ;  but  that  an  additional  remedy  was 
given,  by  which  the  holder  could  recover  interest  and  damages  on  an 
inland  bill  in  cases  where  he  was  not  entitied  to  them  at  common 
law.  And  that  if  he  chose  to  waive  the  benefit  of  the  statute,  he 
might  still  recover  the  amount  due  on  the  bill,  by  giving  the  customary 
proof  of  default  and  Botice.  3  Ld.  Raym.  992 ;  8.  C.  1  Salk.  131 ; 
8.  a  6  Mod.  80 ;  2  Bam.  &  Aid.  696 ;  Chitty  on  Bills,  466. 

*  The  act  of  Mississippi  is  not  more  explicit  and  positive  [  *  30  ] 
in  its  terms,  in  respect  to  the  duty  of  protesting,  than  that 
of  the  9  and  10  Wm.  UL,  as  will  be  seen  on  a  comparison  of  the  two 
acts,  and  should  receive  a  similar  interpretation.  It  follows,  there- 
fore, from  this  view,  as  the  plaintiff  did  not  claim  the  five  per  oent. 
damages  given  by  the  act,  he  should  have  been  allowed  to  recover 
the  amount  of  the  bill,  principal  and  interest,  on  the  testimony  of 
the  notary  alone,  independentiy  of  the  written  protest 

It  appears  from  the  record,  that  the  defendant  put  in  two  pleas  to 
the  jurisdiction  in  the  court  below,  for  the  want  of  proper  parties ; 
and  also  the  plea  of  non-assumpsit  To  the  latter,  the  similiter  xnras 
added,  upon  which  issue  the  cause  went  down  to  trial  No  notice 
was  taken  of  the  pleas  to  the  jurisdiction. 
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It  is  suggested  that  this  affords  ground  of  error  on  the  record. 

The  plea  of  non-assumpsit  in  bar  of  the  action  operated  as  a  waiyer 
of  the  pleas  to  the  jurisdiction,  which  doubtless  furnishes  the  reason 
why  no  notice  was  afterwards  taken  of  these  pleas  by  either  party. 
3  Johns.  105 ;  6  Bac  Abr.  tit  PL  &  PL  let  a,  186, 187 :  Gould,  PL 
c  5  §  13. 

They  were  virtually  abandoned  by  the  defendant 

It  was  also  suggested,  that  it  appeared  from  the  declaration  that 
Fatheree,  the  payee  of  the  bill,  was  a  citizen  of  Mississippi,  and  that 
the  plaintiif  deriving  title  from  him,  though  a  citizen  of  Virginia, 
could  not  maintain  the  action,  for  want  of  jurisdiction  within  the 
11th  section  of  the  judiciary  act 

The  answer  to  the  suggestion  is,  that  the  fact  upon  which  it  is 
founded  is  not  sustained  by  the  record.  The  suit  was  brought  origi- 
nally, against  Dozier  and  Fatheree,  the  drawer  and  payee,  indorser, 
jointly,  who  are  described  in  the  commencement  of  the  declaration  as 
citizens  of  the  State  of  Mississippi.  But  in  a  subsequent  part  of  the 
declaration  it  is  averred,  that  Fatheree,  at  the  time  the  bill  was 
drawn,  and  also  at  the  time  of  its  transfer  to  the  plaintiff,  was  an 
alien,  and  resident  of  Texas. 

The  suit  was  discontinued  as  to  Fatheree  before  the  trial,  which 
left  it  between  the  plaintiff*  and  the  defendant  alone. 

The  plaintiff  being  a  citizen  of  Virginia,  and  deriving  titie  through 
a  person  competent  to  maintain  a  suit  in  the  circuit  court  against  the 
defendant,  that  court  properly  took  jurisdiction  of  the  case. 

In  every  view  taken  of  the  case,  we  think  the  court  below  erred, 
and  that  the  judgment  should  be  reversed. 

Judgment  reversed,  with  venire  de  novo  by  the  court  below. 

8H.284;  19  H.  808;  20  H.  261;  8W«1.420. 


The  President,  Directors,  and  Company  op  the  Bank  op  thf 
United  States,  Plaintiflfe  in   Error,  v.  Henry   K.  Moss,  Wil 
LiAM  H.  Shelton,  Robert   A.  Patrick,  and  Charles   Lynch. 
Defendants. 

6H.31. 

Where  the  record  showed  that  two  negotiable  notes  were  declared  on  hy  the  indorsee  against 
the  maker,  and  there  was  no  ayerment  which  showed  that  the  payee  was  competent  to 
sue  the  maker  in  a  court  of  the  United  States,  bat  the  declaration  also  contained  the 
money  counts  for  a  sum  large  enough  to  cover  the  verdict  and  judgment ;  Sdd^  That  the 
court  would  intend  either  that  the  recovery  was  not  had  on  the  notes,  or,  if  it  were,  that 
evidence  of  the  necessaiy  citizenship  of  the  payee  was  given  at  the  trial. 

After  a  circuit  court  has  acyourned  without  day,  it  cannot  set  aside  one  of  its  own  Judg 
ments  upon  motion,  even  for  want  of  jurisdiction  over  the  cause;  the  judgment  is  bind 
ing  till  revened  on  error. 
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Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Mississippi  The  declaration  contained  two  specisd  counts 
by  the  plaintiff  as  indorsee  against  the  defendant  as  maker  of  two 
negotiable  promissory  notes,  but  did  not  aver  the  citizenship  of  the 
payee.  It  also  contained  the  money  counts.  The  plaintiff  had  a 
verdiql;  and  judgment  thereon  for  a  sum  not  exceeding  that  in  the 
money  counts.    And  at  the  next  term  the  court  set  it  aside  on  motion. 

Wharton  and  SergeaM^  for  the  plaintiffs. 
No  counsel  contrd, 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  *  36  J 

In  this  case,  at  the  November  term  of  the  circuit  court 
for  the  southern  district  of  Mississippi,  a.  n.  1841,  a  verdict  was 
found  for  the  plaintiffs  against  the  defendants  for  (26,485.66.     Final 
judgment  was  then  rendered  for  that  sum. 

At  the  ensuing  May  term,  on  motion  of  the  defendants,  the  court 
set  aside  both  the  judgment  and  verdict,  and  dismissed  the  case  for ' 
what  it  considered  to  be  a  want  of  jurisdiction. 

To  this  the  plaintiff  excepted,  and  a  writ  of  error  is  now  before  us 
to  reverse  that  decision. 

The  first  question  is,  whether  any  want  of  jurisdiction  appears  on 
the  record. 

No  evidence  is  reported,  nor  any  defect  apparent,  which  seems  to 
raise  any  doubt  concerning  the  jurisdiction,  unless  it  be  in  the  plead- 
ings. 

The  declaration  contained  the  usual  money  counts ;  beside  special 
ones  on  two  notes,  made  to  Briggs,  Lacoste,  and  Co.,  or  their  order, 
and  by  them  indorsed  to  the  plaintiffs. 

The  defendants  pleaded  that  they  did  not  promise  as  alleged,  and 
a  verdict  was  found  against  them,  without  any  statement  being 
given  of  the  evidence  laid  before  the  jury  or  the  court, 'though  copies 
of  the  two  notes  named  in  the  declaration  are  printed  in  the  case. 

The  various  questions  which  this  state  of  the  record  presents,  and 
which  bear  upon  the  jurisdiction,  can,  when  analyzed  and  separately 
considered,  be  disposed  of  chiefly  by  adjudged  cases,  without  any 
labored  examination  of  the  principles  involved.  The  special  counts 
on  the  notes  standing  alone  might  not  be  sufficient,  under  the  11th 
section  ^  of  the  judiciary  act,  to  give  jurisdiction  to  a  circuit  court  of 
the  United  States,  without  an  allegation  that  the  promisees  resided  in 
a  different  State  from  the  promisors.  Turner  v.  Bank  of 
North  •  America,4  DalL  8 ;  and  9  Wheat  539 ;  Dromgoole  [  •  37  ] 

1 1  StatB.  at  Large,  78. 
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et  aL  V.  Farmers  and  Merchants'  Bank,  2  How.  243;  and  Keary 
et  oL  V.  Farmers  and  Merchants'  Bank  of  Memphis,  16  Pet.  95. 

But  it  is  very  clear  that  the  money  counts  aver  enough  to  give 
jurisdiction  to  the  court  below  over  them,  as  they  state  an  indebted- 
ness and  a  promise  to  pay,  made  directly  by  the  defendants  to  the 
plaintiiis.  Mollan  v.  Torrance,  9  Wheat.  539 ;  Bingham  v.  (^bbot, 
3  Dall.  41. 

It  is  well  settled,  likewise,  that  the  notes  would  at  the  trial  be 
evidence  of  money  had  even  of  an  indorsee.  4  Es.  Ca.  201;  7 
Halsted,  141;  6  Greenl.  220;  12  Johns.  90;  8  Cowen,  83;  Wild  v. 
Fisher,  4  Pick.  421 ;  Webster  v.  Randall,  19  ibid.  13 ;  Ramsdell  v. 
Soule,  12  ibid.  126 ;  Ellsworth  v.  Brewer,  11  ibid.  316 ;  16  ibid.  395 ; 
State  Bank  v.  Hurd,  12  Mass.  172 ;  15  ibid.  69,  433 ;  Page's  Ad- 
ministrators V.  Bank  of  Alexandria,  7  Wheat  35 ;  2  Wm.  Bl.  1269. 

But  they  probably  would  not  alone  be  sufficient,  by  the  11th  sec- 
tion of  the  judiciary  act,  to  give  jurisdiction  over  them  to  a  circuit 
court  of  the  United  States,  under  these  money  counts  any  more 
*  than  the  others,  without  additional  evidence  that  the  original  prom- 
isees resided  in  a  different  State  from  the  promisors.  7  Wheat.  35 
semb. 

No  decision,  however,  is  made  on  this  point,  as  firom  this  record 
we  cannot  learn  but  that  such  additional  evidence  was  given,  or  that 
other  evidence  than  the  notes  was  not  introduced  in  support  of  the 
money  counts. 

It  is  not  competent  for  this  court  now  to  presume  that  neither  of 
these  kinds  of  evidence  was  offered  beside  the  notes.  The  inference, 
on  the  contrary,  is  the  other  way,  or  the  defendants  would  probably 
have  objected  to  the  jurisdiction  at  the  trials  and  the  jury  not  found 
a  verdict  for  the  plaintiffs,  or  the  court  not  have  rendered  judgment 
upon  it. 

In  the  next  place,  if  such  a  state  of  things  did  happen  as  there 
having  been  no  additional  or  other  evidence,  it  is  clear  from  the 
record,  that  no  advantage  was  taken  of  it  till  after  final  judgment, 
and  at  the  following  term  of  the  court,  and  then  by  motion  only. 

But  it  was  then  too  late,  after  final  judgment,  and  at  the  next 
term,  and  by  motion  only,  to  set  aside  the  judgment  and  verdict  on 
account  of  a  supposed  want  of  jurisdiction.  At  the  next  term,  if  no 
final  judgment  had  yet  been  rendered,  the  court  might,  from  its  min- 
utes, have  had  the  verdict  applied  to  the  counts  on  which  it  was,  in 
truth,  found.    2  How.  263 ;  2  Saund.  171,  b ;  Tidd's  Pr.  901. 

And  if,  in  this  case,  it  was  found  on  the  two  special  counts  alone, 

the  judgment  on  the  verdict  might  then  have  been  arrested 

[  *  38  ]  *  for  want  of  proper  averments  in  them  conferring  jurisdiction. 
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So  it  might  have  been  arrested  for  a  misjoinder  of  bad  counts 
mth  good,  if  the  verdict  had  not  been  applied  to  the  latter,  but 
remained  general.     Hopkins  v.  Beedle,  1  Caines,  347 ;  5  Johns,  476 ; 

1  Chit  PI.  236,  448 ;  1  Taunt  212 ;  2  Bos.  &  Pol.  424;  Cowp.  276; 
3  Wils-  185;  2  Saund.  171,  b;  3  Maul.  &  Selw.  110;  Doug.  722. 

But  here  jurisdiction  did  appear  on  three  of  the  counts,  and  also 
final  judgment  had  been  rendered  in  November  previous. 

The  action  was  not  regularly  on  the  docket  at  the  new  term  in 
May  following,  when  the  court  undertook  to  set  the  judgment  aside. 
The  power  of  the  court  over  the  original  action  itself,  or  its  merits, 
under  the  proceedings  then  existing,  had  been  exhausted,  ended. 
Jackson  o.  Ashton,  10  Pet  480 ;  Catlin  v.  Robinson,  2  Watts,  379 
12  Pet  492 ;  3  Bac.  Abr.  Error,  T.  6;  Co.  Lit  260  a;  7  Ves.  293 
12  Ves.  456;  1  Stor.  P.  310;  1  Hoff.  Pr.  559;  2  Smith,  Ch.  14 
9  Pet  771 ;  3  Johns.  140 ;  9  ibid.  78 ;  Kelly  v.  Kezir,  3  Marsh.  268. 

This  means  the  power  to  decide  on  it,  or  to  change  opinions  once 
given,  or  to  make  new  decisions  and  alterations  on  material  points. 
A  mere  error  in  law,  of  any  kind,  supposed  to  have  been  rendered  in 
a  judgment  of  a  court  at  a  previous  term,  is  never  a  sufficient  justifi- 
cation for  revising  and  annuUing  it,  at  a  subsequent  term,  in  this 
summary  way,  on  motion.  See  cases  ante  ;  2  Gall.  386 ;  Cameron 
V.  McRoberts,  3  Wheat  591 ;  2  Haywood,  237 ;  Skinner  v.  Moore, 

2  Dev.  &  Bat  138 ;  Wash.  Bridge  Comp.  v.  Stewart,  3  How.  413 ; 
and  Jackson  et  cU,  v.  Ashton,  10  Pet  480 ;  Lessee  of  Hickey  et  oL  v. 
Stewart,  3  How.  762;  Henderson  v.  Poindexter,  12  Wheat  543; 
Elliot  et  aL  v.  Piersol  et  aL  1  Pet  340 ;  Wilcox  v,  Jackson,  13  Pet 
511 ;  Rose  v.  Himely,  4  Cranch,  241. 

We  would  not  be  understood  by  this  to  deprive  a  court,  at  a  sub- 
sequent term,  of  power  to  set  right  mere  forms  in  its  judgments. 

3  Wheat  591 ;   3  Pet  431 ;  12  Wheat  10 ;  Lawrence  v.  Cornell, 

4  Johns.  Ch.  Cas.  542.  Or  power  to  correct  misprisions  of  its  clerks. 
The  Palmyra,  12  Wheat  10;  Hammer  v.  McConnel,  2  Ohio,  32; 
1  GreenL  375 ;  Com.  Dig.  Amendment,  T.  1.  The  right  to  correct 
any  mere  clerical  errors,  so  as  to  conform  the  record  to  the  truth, 
always  remains.  Sibbald  v.  United  States,  12  Pet  492;  Medford  v. 
Dorsey,  2  Wash.  C.  C.  433;  6  Watts,  513;  8  ibid.  424;  1  Wendell, 
101 ;  4  ibid.  217 ;  1  Bibb,  324 ;  2  ibid.  88 ;  Weston's  Case,  11  Mass. 
417 ;  The  Bank  v.  Wistar,  3  Pet  431.  Irregularities,  also,  in  notices, 
mandates,  and  similar  proceedings  can  still,  in  some  cases,  be 
amended.    Ez  parte  Crenshaw,  15  Pet.  123. 

*  Indeed,  any  amendments  permissible  under  the  Statutes  [  *  39  J 
of  Jeofails,  may  be  proper  at  subsequent  terms ;  2  Tidd's 
Pr.  917 ;  2  Arch.  Pr.  202,  243 ;  and  at  times  even  after  a  writ  of 

60* 
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error  is  brought.  2  How.  243 ;  3  Johns.  95 ;  Poph.  102 ;  Pease  v. 
Morgan,  7  Johns.  468 ;  Creetham  v.  Tillotson,  4  Johns.  499 ;  1  Johns. 
Ca.  29 ;  2  Johns.  184 ;  1  Bing.  486 ;  Douglass  v.  Beam's  Executors,  5 
Binn.  60.  So  it  is  well  settled  that,  at  a  subsequent  term,  when  the 
judgment  had  before  been  arrested,  an  amendment  may  be  made  to 
apply  the  verdict  to  a  good  count  if  another  be  bad  and  the  judge's 
minutes  show  that  the  evidence  applied  to  the  good  count.  Mathe- 
son's  Adm.  v.  Grant's  Adm.  2  How.  282,  and  cases  cited  there. 

So  a  mistaken  entry  of  a  mandate,  in  a  case  where  the  parties 
wcr6  not  at  all  before  the  court,  may  be  revoked  at  a  subsequent 
term,  the  hearing  having  been  irregular  and  a  nullity.  Ex  parte 
Crenshaw,  15  Pet  119 ;  14  ibid.  147.  But  no  cause  of  this  kind  ap* 
pears  here  in  the  proceedings,  and  nothing  else  appears  to  justify  the 
court  in  going  back  to  a  final  judgment  of  a  previous  term,  and  sum- 
marily setting  it  aside  for  an  error  in  the  law  or  the  facts,  and  dis- 
missing the  whole  case  firom  the  docket. 

The  only  relief  for  errors  in  law,  in  such  cases,  is  usually  by  new 
trial,  review,  writ  of  error,  or  appesd,  as  either  may  be  appropriate 
and  allowable  by  law,  or  by  some  other  mode  specially  provided  by 
statute ;  where,  for  instance,  a  judgment  has  occurred  at  some  pre- 
vious term  by  default,  through  accident  or  some  circumstance  which 
clearly  entitles  the  party  to  redress.  12  Pet.  492;  Jenkins  v.  Eldridge 
et  al.  1  Woodb.  &  Minot,  65,  and  cases  cited ;  Anthony  et  oL  v» 
Love,  3  Ohio,  306 ;  Bennett  v.  Winter  et  al.  2  Johns.  Ch.  Cas.  205 ; 
3  Marsh.  268 ;  Southgate  v.  Burnham,  1  Greenl.  375. 

Beside  these  remedies,  judgments  entered  up  by  fraud  may,  per- 
haps, on  due  notice,  by  scire  faciaSj  or  otherwise,  be  vacated  at  a 
subsequent  term  by  the  same  court,  or  if  offered  in  evidence  be 
deemed  a  nullity,  should  fraud  be  clearly  proved  to  have  taken  place. 
2  Roll  Abr.  724 ;  2  Bac.  Abr.  Error,  T.  6. 

But  the  present  judgment  was  neither  fraudulent  nor  void  on  its 
face,  nor  even  voidable.  Had  it  been  rendered  on  the  special  counts 
alone,  it  might  have  been  voidable  by  a  vmt  of  error,  for  not  alleging 
jurisdiction  in  the  pleadings.  See  ante;  2  How.  243;  Capron  v. 
Van  Norden,  2  Cranch,  126.  But  it  has  been  repeatedly  settled,  that 
even  then,  without  any  plea  to  the  jurisdiction,  and  after  a  verdict  for 
the  plaintiff  on  the  general  issue  and  final  judgment,  it  is  not  a 
nullity,  but  must  be  enforced  till  duly  reversed.  Kempe's  Lessee  r. 
Kennedy,  5  Cranch,  185 ;  and  Skillern's  Executors  v.  May's 
[  •  40  ]  Executors,  6  *  Cranch,  267 ;  McCormick  v.  Sullivant,  10 
Wheat  192 ;  Voorhees  v.  Bank  of  United  States,  10  Pet. 
449 ;  3  Ohio,  306 ;  Wilde  v.  Commonwealth,  2  Met  408 ;  Hopkins 
V.  Commonwealth,  3  Met  460.     Because  it  would  be  a  judgment 
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rendered  by  a  court,  not  of  inferior,  bat  only  limited  jurisdiction,*  and 
the  merits  would  have  been  investigated  and  decided  by  consent. 
This  view  is  supported  by  the  English  doctrine.  There,  though  judg- 
ments of  inferior  courts  or  commissioners  are  often  void,  when  on 
their  face  clearly  without  their  jurisdiction,  and  may  be  proved  to  be 
so  and  avoided  without  a  writ  of  error;  3  Bac.  Abr.  Error,  A;  10 
Cok.  77  a;  Hawk.  P.  C.  c.  60,  §  3 ;  yet  the  judgment  of  a  superior 
court  is  not  void,  but  only  voidable  by  plea  on  error.  Bac.  Abr.  Void 
and  Voidable,  C ;  2  Salk.  674 ;  Carth.  276.  Even  where  the  record 
of  a  circuit  court  did  not  contain  any  averments  giving  jurisdiction, 
this  court  has  held  that,  at  a  subsequent  term,  after  final  judgment, 
the  same  tribunal  which  rendered  it  could  not  set  it  aside  on  motion. 
Cameron  v.  McRoberts,  3  Wheat.  591.  And  we  have  repeatedly 
decided  as  to  judgnients  of  this  court,  that  they  could  not  be  changed 
at  a  subsequent  term,  in  matters  of  law,  wheth^  attempted  on  motion, 
or  a  new  writ  of  error,  or  appeal,  on  the  mandate  to  the  court  below. 
Hunter's  Lessee  v,  Warton,  5  Cranch,  316 ;  6  ibid.  267 ;  1  Wheat. 
364 ;  Santa  Maria,  10  Wheat  442 ;  Davis  v.  Packard,  8  Pet.  323 ; 
9  Pet  290 ;  12  Pet  343,  491 ;  16  Pet  84. 

Without  going  farther,  then,  into  the  reasons  or  precedents  against 
the  course  pursued  in  the  court  below,  the  last  judgment  there,  on 
the  motion,  must  be  reversed,  and  the  case  be  reinstated  as  it  stood 
before. 

6H.  260:  13  H.  183. 


Jonathan  W.  Nesmith  and  Thomas  Nesmith,  Complainants,  v. 
THojffAS  C.  Sheldon,  Horace  H.  Comstock,  David  French, 
William  E.  Peters,  James  Forton,  Atla  E.  Mather,  Henry 
B.  Holbeook,  Samuel  P.  Mead,  Francis  E.  Eldred,  Phcsbb 
Ann  Dean,  Cullen  Brown,  and  Charles  H.  Stewart,  De- 
fendants. 

6  H.  41. 

The  whole  case  cannot  he  broken  np  into  points,  some  of  which  may  never  arise,  and  sent  to 
this  coor^  apon  a  certificate  of  diyision  of  opinion,  under  the  act  of  April  29, 1802,  s.  6, 
(2  Stats,  at  Large,  159.) 

The  case  is  stated  in  the  opinion  of  the  conrt 

J5.  C.  Seama/n  and  X  M.  JRoot^  for  the  plaintiiSs. 

O.  E.  Hand  and  T.  Romeyn^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  43  J 

This  case  comes  before  the  court  upon  a  certificate  of 
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division  from  the  circuit  court  for  the  district  of  Michigan.  Upon 
opening  the  record,  it  is  evident  that  the  whole  case  has  been  sent 
up  in  this  form.  It  is,  indeed,  divided  into  points,  but  most  of  them 
are  merely  hypothetical,  and  might  never  have  arisen  or  required  a 
decision  upon  them  in  the  circuit  court.  For  whether  they  would  or 
would  not  arise,  depended  altogether  upon  the  decision  of  points 
which  precede  them  in  the  statement. 

This  subject  has  been  frequently  before  the  court,  and  we  have 
cepeatedly  said,  that,  under  such  certificates  of  division,  we  have  no 
jurisdiction.  Without  attempting  to  enumerate  the  cases,  it  is  snf- 
ficient  on  the  present  occasion  to  refer  to  White  v.  Turk  and  others, 
12  Pet  238,  and  The  United  States  v.  Stone,  14  Pet  524,  which  are 
decisive  of  this  case.  It  is  unnecessary,  therefore,  to  examine  the 
printed  arguments  that  have  been  filed,  as  the  case  must  be  dismissed 
for  want  of  jurisdiction. 

7  H.  185;  10  H.  64;  18  H.  665,  670;  8  Wal.  260. 


David  S.  Stacy,  Administrator  of  Charles  S.  Leb,  Plaintiff  in 
Error,  v.  J.  B.  Thrasher,  for  the  Use  of  William  Sellers,  De- 
fendant in  Error. 

6  H.  44. 

An  action  of  debt  will  not  lie  against  an  administrator  in  one  State,  on  a  judgment  recorerad 
against  a  different  administrator  of  the  same  intestate,  appointed  under  the  authoritf  of 
another  State. 

The  case  is  stated  in  the  opinion  of  the  court 

T.  B.  Barton^  for  the  plaintiff. 

Crittenden^  Thrasher,  and  Henderson,  contra. 

[  *  67  ]      *  Grier,  J.,  delivered  the  opinion  of  the  court 

John  B.  Tlirasher,  the  plaintiff  below,  commenced  this 
actipn  by  a  petition  (according  to  the  practice  of  the  courts  of  Loois- 
iana)  in  the  nature  of  an  action  of  debt  upon  a  judgment  He 
claimed  as  assignee  of  a  judgment  obtained  in  the  circuit  court  of 
Claiborne  county,  in  the  State  of  Mississippi,  by  Dart  and  Gardner, 
against  Ann  Lee,  administratrix  of  C.  S.  Lee,  deceased.    David  S. 

Stacy,  the  defendant  below,  is  the  administrator  of  Lee  in 
[  *58  ]  the  State  of  Louisiana,  where  he  had  his  *  domicile  at  the 

time  of  his  death.  In  his  pleas,  he  has  set  forth  six  several 
grounds  of  exception  against  the  plaintiff's  right  to  recover,  the  last 
of  which  is  in  the  nature  of  a  demurrer  to  the  declaration,  or  a  denial 
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of  the  plaintiff 's  right  to  recover  on  the  case  set  forth  in  his  petition* 
Ab  the  decision  of  this  point  will  be  conclusive  of  the  whole  case,  it 
will  be  unnecessary  to  notice  the  others. 

The  question  presented  by  the  demurrer  is,  whether  the  judgment 
against  Ann  Lee,  the  administratrix  of  Charles  S.  Lee,  in  Mississippi| 
is  evidence  by  itself  sufficient  to  entitle  the  plaintiff  to  recover  against 
Stacy,  the  administrator  of  the  same  intes^te  in  Louisiana.  Or,  to 
state  the  point  disconnected  with  the  accidents  of  the  case,  Will  an 
action  of  debt  lie  against  an  administrator  in  one  of  these  United 
States,  on  a  judgment  obtained  against  a  different  administrator  of 
the  same  intestate  appointed  under  the  authority  of  another  ? 

This  is  a  question  of  great  practical  importance,  and  one  which, 
we  believe,  has  not  yet  been  decided. 

The  administrator  receives  his  authority  from  the  ordinary  or  other 
officer  of  the  government  where  the  goods  of  the  intestate  are  situate. 
But  coming  into  such  possession  by  succession  to  the  intestate,  and 
incumbered  with  the  duty  to  pay  his  debts,  he  is  considered  in  law 
as  in  privity  with  him,  and,  therefore,  bound  or  estopped  by  a  judg- 
ment against  him.  Yet  his  representation  of  his  intestate  is  a  quali- 
fied one,  and  extends  not  beyond  the  assets  of  which  the  ordinary  had 
jurisdiction.  He  cannot,  therefore,  do  any  act  to  affect  assets  in 
another  jurisdiction,  as  his  authority  cannot  be  more  extensive  than 
that  of  the  government  from  whom  he  received  it.  The  courts  of 
another  State  will  not  acknowledge  him  as  a  representative  of  the 
deceased,  or  notice  his  letters  of  administration.  See  Tourton  i;. 
Flower,  3  P.  Wms.  369 ;  Borden  v.  Borden,  5  Mass.  67 ;  Pond  v. 
Makepeace,  2  Met.  114;  Chapman  v.  Fish,  6  Hill,  554,  &c. 

It  follows,  as  a  necessary  ini^erence  from  these  weU-established 
principles,  ^'  that,  where  administrations  are  granted  to  different  per- 
sons in  different  States,  they  are  so  far  deemed  independent  of  each 
other  that  a  judgment  obtained  against  one  will  furnish  no  right  of 
action  against  the  other,  to  affect  assets  received  by  the  latter  in 
virtue  of  his  own  administration  ;  for  in  contemplation  of  law  there 
is  no  privity  between  him  and  the  other  administrator."  See  Story, 
Confl.  of  Laws,  §  522 ;  Brodie  v,  Bickley,  2  Rawle,  431.  The .  same 
doctrine  is  recognized  in  the  case  of  Aspden  v.  Nixon,  4  How.  467, 
by  this  court 

But  it  is  contended,  that  however  applicable  these  princi- 
ples *  may  be  to  judgments  against  administrators  acting  [  *  59  ] 
under  powers  received  from  States  whoUy  foreign  to  each 
other,  they  cannot  apply  to  judgments  against  administrators  in  dif- 
ferent States  of  this  Union,  because  of  the  provision  of  the  constitu- 
tion, which  ordains  that  '^  full  faith  and  credit  shall  be  given  in  each 
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State  to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  State." 

The  act  of  congress  of  26th  May,  1790,*  which  prescribes  the  mode 
of  authenticating  records,  and  defines  their  "  effect,"  enacts  that  they 
**  shall  have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the 
State  from  whence  the  said  records  are  or  shall  be  taken." 

The  question,  then,  arises,  what  is  the  "  effect,"  or  the  "  faith  and 
credit,"  given  to  the  judgment  on  which  this  suit  is  brought,  in  the 
courts  of  Mississippi  ?  The  answer  to  this  must  be,  that  it  b  evi- 
dence, and  conclusive  by  way  of  estoppel,  1st,  between  the  same 
parties ;  2d,  privies  ;  and  3dly,  on  the  same  subject-matter,  where  the 
proceeding  is  in  rem. 

But  the  parties  to  these  judgments  are  not  the  same. 

Neither  are  they  privies.  "  The  term  privity  denotes  mutual  suc- 
cession or  relationship  to  the  same  rights  of  property."  Greenleaf  on 
Ev.  §  523.  Privies  are  divided  by  Lord  Coke  into  three  classes : 
1st,  privies  in  blood ;  2d,  privies  in  law ;  and  3d,  privies  by  estate. 
The  doctrine  of  estoppel,  however,  so  far  as  it  applies  to  persons 
falling  under  these  denominations,  applies  to  them  under  one  and  the 
same  principle,  namely,  that  a  party  claiming  through  another  is 
estopped. by  that  which  estopped  that  other  respecting  the  same  sub- 
ject matter.  Thus,  an  heir  who  is  privy  in  blood  would  be  estopped 
by  a  verdict  against  his  ancestor,  through  whom  he  claims.  An 
executor  or  administrator,  suing  or  sued  as  such,  would  be  bound  by 
a  verdict  against  his  testator  or  intestate,  to  whom  he  is  privy  in  law. 
With  regard  to  privies  in  estate,  a  verdict  against  feoffor  would  estop 
feoffee,  and  lessor,  the  lessee,  &c. 

An  administrator,  under  grant  of  administration  in  one  State, 
stands!  in  none  of  these  relations  to  an  administrator  in  another. 
Each  is  privy  to  the  testator,  and  would  be  estopped  by  a  judgment 
against  him ;  but  they  have  no  privity  with  each  other,  in  law  or  in 
estate.  They  receive  their  authority  from  different  sovereignties,  and 
over  different  property.  The  authority  of  each  is  paramount  to  the 
other.'  Each  is  accountable  to  the  ordinary  from  whom  he  receives 
his  authority.  Nor  does  the  one  come  by  succession  to  the  other 
into  the  trust  of  the  same  property,  incumbered  by  the  same  debts, 
as  in  the  case  of  an  administrator  de  bonis  mmy  who  may  be 
[  •60  ]  truly  said  to  have  an  *  official  privity  with  his  predecessor  in 
the  same  trust,  and,  therefore,  liable  to  the  same  duties.  In 
the  case  of  Yare  v.  Gough,  Cro.  Jac.  3,  it  was  decided  that  an  ad* 
ministrator  de  bonis  non  could  not  have  scire  facias  upon  a  judgment 
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obtained  by  his  predecessor  on  a  debt  due  to  the  intestate  <^  for  de- 
fault of  privity."  But  in  Snape  v.  Norgate,  Cro.  Car.  167,  it  wa» 
decided  that  a  scire  facias  would  lie  against  an  administrator  de  bonis 
noUj  on  a  judgment  against  the  executor ;  and  the  court  attempt  to 
make  a  distinction  between  that  and  the  preceding  case,  on  the 
ground  that  ^'  he  cometh  in  place  of  the  executor ; "  or,  in  other  words, 
by  reason  of  an  official  succession  or  privity.  These  cases  cannot  be 
well  reconciled  on  principle;  but  the  difficulty  was  remedied  in 
England  by  the  statute  of  17  Charles  IL  c.  8.  The  court  of  appeals 
of  Virginia  have  considered  the  latter  case  as  founded  on  more  eor> 
rect  principles  than  the  first,  and  have  overruled  the  doctrine  of  Yare 
V.  Gough.    Dykes  v.  Woodhouse,  3  Randolph,  287. 

We  may  assume,  therefore,  that  in  the  State  of  Mississippi,  as  in 
most  other  States  in  the  Union,  the  administrator  de  bonis  non  is 
treated  as  privy  with  his  predecessor  in  the  trust,  and  estopped  by  a 
judgment  against  him ;  but  the  question  still  recurs  as  to  the  effect 
of  a  judgment  in  that  State  as  against  one  who  has  neither  personal 
nor  official  privity  with  the  defendant.  Each  administrator  is  sever- 
ally liable  to  pay  the  debts  of  the  deceased  out  of  the  assets  com- 
mitted to  him,  and  therein  they  resemble  joint  and  several  co-obligors 
in  a  bond.  A  judgment  against  one  is  no  merger  of  the  bond,  nor  is 
it  evidence  in  a  suit  against  the  other.  Their  common  liability  to 
pay  the  same  debt,  creates  no  privity  between  them,  either  in  law  or 
in  estate. 

It  is  for  those  who  assert  this  privity  to  show  wherein  it  lies,  and 
the  argument,  for  it  seems  to  be  this :  that  the  judgment  against  the 
administrator  is  against  the  estate  of  the  intestate,  and  that  his  estate, 
^vheresoever  situate,  is  liable  to  pay  his  debts ;  therefore  the  plaintiffi 
having  once  established  his  claim  against  the  estate  by  the  judgment 
of  a  court,  should  not  be  called  on  to  make  proof  of  it  again.  This 
argument  assumes  that  the  judgment  is  in  rem^  not  in  personam^  oi 
that  the  estate  has  a  sort  of  corporate  entity  and  unity.  But  this  ib 
not  true,  either  in  fact  or  in  legal  construction.  The  judgment  is 
against  the  person  of  the  administrator,  that  he  shall  pay  the  debt  of 
the  intestate  out  of  the  funds  committed  to  his  care.  If  th^re  be 
another  administrator  in  another  State,  liable  to  pay  the  same  debt, 
he  may  be  subjected  to  a  like  judgment  upon  the  same  demand,  but 
the  assets  in  his  hands  cannot  be  affected  by  a  judgment  to 
which  he  is  personally  a  *  stranger.  A  judgment  may  have  [  *  61  J 
the  "  effect"  of  a  lien  upon  all  the  defendant's  lands  in  the 
State  where  it  is  rendered,  yet  it  cannot  have  that  effect  on  lands  in 
another  State,  by  virtue  of  tiie  faith  and  credit  given  to  it  by  the  con- 
stitution and  act  of  congress.    The  laws  and  courts  of  a  State  can 
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only  affect  persons  and  things  within  their  jurisdiction.  Conse* 
qnently,  both  as  to  the  administrator  and  the  property  confided  to 
him,  a  judgment  in  another  State  is  res  inter  alios  acta.  It  cannot 
be  even  primd  facie  evidence  of  a  debt ;  for  if  it  have  any  effect  at 
all,  it  must  be  as  a  judgment,  and  operate  by  way  of  estoppel. 

It  is  alleged  by  those  who  desire  to  elude  this  conclusion,  while 
they  cannot  deny  the  correctness  of  the  principles  on  which  it  is 
founded,  that  it  is  technical  and  theoretical,  and  leads  to  an  incon- 
venient  result  But  every  logical  conclusion  upon  admitted  legal 
principles  may  be  liable  to  the  same  imputation.  Decisions  resting 
only  on  a  supposed  convenience,  or  principles  accommodated  to  the 
circumstances  of  a  particular  case,  generally  form  bad  precedents.  It 
may  be  conceded  that  in  this  case  there  is  an  apparent  hardship, —  that 
the  plaintiff  who  has  established  his  claim  after  a  tedious  litigation 
in  Mississippi  should  be  compelled  to  go  through  the  same  trouble- 
some process  in  Louisiana.  But  the  hardship  is  no  greater  than  if 
the  administrators  had  been  joint  and  several  co-obligors  in  a  note  or 
bond.  A  plaintiff  may  be  fairly  presumed  always  to  have  the  evi- 
dence of  his  demand  in  his  possession,  and  the  ability  to  establish  it 
in  any  court.  But  if  a  judgment  against  an  administrator  in  one 
State,  raised  up,  perhaps,  for  the  very  purpose  of  giving  the  plaintiff 
a  judgment,  should  be  conclusive  on  the  administrator  in  another 
State,  the  estates  of  decedents  would  be  subjected  to  innumerable 
frauds.  And  to  what  purpose  is  the  argument  that  the  defendant 
may  be  permitted  to  prove  collusion  and  fraud,  when,  in  order  to  sub- 
stantiate it,  he  must  commence  by  proving  a  negative  ?  This  would 
be  casting  the  burden  of  proof  where  it  ought  not  to  rest,  and  would 
cause  much  greater  inconvenience  and  injury  than  any  that  c€ui  pos- 
sibly result  from  the  present  decision. 

The  judgment  of  the  circuit  court  must,  therefore,  be  reversed. 

AFLean,  J.,  and  Wayne,  J.,  dissented. 

13  H.  458;  18  H.  16. 


Mary  Ann  Van  Ness,  Plaintiff  in  Error,  v,  Cornelius  P.  Van  Ness, 

Administrator  of  John  P.  Van  Ness. 

6  H.  62. 

An  order  of  the  circuit  con^  for  the  District  of  Colnmbia,  to  certify  to  the  orphans*  oonrt 
the  finding  of  the  jury  upon  an  issae  sent  out  of  that  court  for  trial,  is  not  a  final  judg- 
ment upon  which  a  writ  of  error  lies  to  this  court. 

Error  to  the  circuit  court  of  the  United  States  for  the  District  of 
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Colambia,  sitting  for  the  county  of  Washington.     The  case  is  stated 
in  the  opinion  of  the  court 

Coxe  and  Bradley^  for  the  motion. 

May  and  Brents  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  to  dismiss  this  case,  which  is  brought 
here  by  writ  of  error  directed  to  the  circuit  court  for  Washington 
county,  in  the  District  of  Columbia. 

The  case  is  this.  John  P.  Van  Ness,  of  the  same  county  and  Dis- 
trict, died  intestate,  and  letters  of  administration  were  granted  by  the 
orphans'  court  to  Cornelius  P.  Van  Ness,  his  brother,  who  is  the  de- 
fendant in  error. 

Shortly  after  the  letters  were  granted,  Mary  Ann  Van  Ness,  the 
plaintiff  in  error,  filed  her  petition  in  the  orphans'  court,  alleging  that 
she  was  the  widow  of  the  deceased,  and  praying  that  the  letters 
granted  to  the  defendant  should  be  revoked,  and  administration 
granted  to  her.  The  defendant  answered,  denying  that  she  was  the 
widow  of  the  deceased.  The  right  to  the  letters  depended  upon  this 
fact ;  as  by  an  act  of  assembly  of  Maryland,  passed  in  1798,  and 
adopted  by  congress^  when  it  assumed  jurisdiction  over  this 
District,  the  widow  is  *  entitied  to  letters  of  administration,  [  *  63  ] 
in  preference  to  any  other  person,  where  the  husband  dies 
intestate. 

This  act  of  assembly  (1798,  c.  101,  sub-chap.  8,  §  20,  and  sub-chap. 
15,  §§  16,  17,)  makes  it  the  duty  of  the  orphans'  court,  in  a  case  like 
this,  if  required  by  either  party,  to  direct  an  issue  to  be  sent  for  trial 
to  any  court  of  law  most  convenient  for  trying  it;  and  the  court  to 
which  it  is  sent  is  authorized  to  direct  the  jury,  and  to  grant  a  new 
trial  if  it  thinks  proper,  as  if  the  issue  were  in  a  suit  therein  insti- 
tuted ;  and  upon  a  certificate  from  such  court,  or  a  judge  thereof,  of 
the  verdict  or  finding  of  the  jury,  under  the  seal  of  the  court,  the 
orphans'  court  is  directed  to  give  judgment  upon  such  finding.  It  is 
unnecessary  to  give  the  words  of  the  act  We  state  its  provisions 
only  so  far  as  they  relate  to  the  case  before  us. 

When  the  answer  of  the  defendant  came  in,  the  orphans'  court, 
upon  the  motion  of  the  plaintiff,  ordered  the  following  issue  to  be 
made  up  and  sent  to  the  circuit  court  for  Washington  county,  to  be 
there  tried ;  that  is  to  say,  "  whether  the  said  Mary  Ann  Van  Ness 

I  ■»* 

1  2  Stats,  at  Large,  103. 
VOL.    XVI.  51 
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be  the  widow  of  the  said  John  P.  Van  Ness  or  not"     No  depositions 
or  other  testimony  were  taken  on  either  side  in  the  orphans'  court 

The  cdrcuit  court  proceeded  to  the  trial  of  the  issue,  and  in  the 
course  of  the  trial  sundry  directions  were  given  to  the  jury,  to  which 
the  plaintiff  excepted ;  and  finally,  as  appears  by  the  eleventh  excep- 
tion, the  court  instructed  the  jury  that  there  was  no  evidence  from 
which  they  could  find  that  the  plaintiff  was  lawfully  married  to  John 
P.  Van  Ness,  the  intestate.  Under  this  direction,  the  jury  found  by 
their  verdict  that  Mary  A.  Van  Ness  was  not  the  widow  of  the  late 
John  P.  Van  Ness ;  and  this  finding  was,  by  order  of  the  court,  cer- 
tified under  seal  to  the  orphans'  court 

This  is  the  case  before  us,  upon  the  record,  brought  here  by  the 
writ  of  error ;  and  the  question  to  be  decided  is,  whether  this  court 
can  take  cognizance  of  the  case,  and  inquire  whether  error  has  or  has 
not  been  committed  by  the  circuit  court  in  giving  the  instructions 

under  which  the  verdict  was  found. 
[  *  67  ]  •  The  appellate  power  of  this  court  in  relation  to  the  cir- 
cuit court  for  the  District  of  Columbia  is  regulated  by  the 
act  of  congress  of  February  27, 1801.  And  it  authorizes  the  writ 
of  error  to  the  circuit  court  in  those  cases  only  in  which  there  has 
been  a  final  judgment,  order,  or  decree  in  that  Qourt  Whatever 
errors,  therefore,  may  have  been  committed,  and  however  apparent 
they  may  be  in  the  record,  yet  we  have  not  the  power  to  correct  them 
unless  the  circuit  court  has  passed  a  final  judgment,  order,  or  decree 
in  the  case  before  it 

The  argument  on  the  part  of  the  plaintiff  is,  that  inasmuch  as  the 
verdict  was  found  in  obedience  to  the  positive  instructions  of  the 
court,  and  as  the  certificate  of  the  finding  of  the  jury  was  conclusive 
upon  the  orphans'  court,  the  order  of  the  circuit  court  to  certify  the 
verdict  to  the  orphans'  court  ought  to  be  regarded  as  a  final  judgment 
or  order  within  the  meaning  of  the  act  of  congress. 

It  is  true  the  orphans'  court  has  no  power  to  grant  a  new  trial,  and 
is  bound  to  consider  the  fact  to  be  as  found  by  the  jury ;  and  conse- 
quently the  judgment  of  that  court  must  be  against  the  plaintiff. 
But  the  matter  in  contest  in  the  orphans'  court  is  the  right  to  the 
letters  of  administration.  And  it  is  the  province  of  that  court  to 
apply  the  law  upon  that  subject  to  the  fact,  as  established  by  the 
verdict  of  the  jury,  and  to  make  their  decree  accordingly ; 
[  •  68  ]  refusing  to  revoke  the  letters  *  granted  to  the  defendant,  and 
dismissing  the  petition  of  the  plaintiff  The  suit  between 
the  parties  must  remain  still  pending  until  that  decree  is  pronounced. 
The  certificate  from  the  circuit  court  is  nothing  more  than  evidence 
of  the  finding  of  the  jury  upon  the  trial  of  the  issue.     It  merely  cer- 


DECEMBER  TERM,   1847.  603 


Van  Ness  v.  Van  Ness.    6  H. 


tifies  a  fact,  that  is  to  say,  that  the  jury  had  so  found.  And  the  order 
of  the  circuit  court,  directing  a  fact  to  be  certified  to  another  court  to 
enable  it  to  proceed  to  judgment,  can  hardly  be  regarded  as  a  judg- 
ment, order,  or  decree,  in  the  legal  sense  of  these  terms  as  used  in  the 
act  of  congress.  Certainly  it  is  not  a  final  judgment  or  order.  For 
it  does  not  put  an  end  to  the  suit  in  the  orphans'  court,  as  that  court 
alone  can  dismiss  the  petition  of  the  plaintifi*  which  is  there  pending, 
and  no  other  court  has  the  power  to  pass  a  judgment  upon  it.  A 
verdict  in  any  court  of  common  law,  if  not  set  aside,  is  in  aU  cases 
conclusive  as  to  the  fact  found  by  the  jury,  and  the  judgment  of  the 
court  must  follow  it ;  as  the  orphans'  court  must  follow  the  verdict  in 
this  case.     Yet  a  writ  of  error  wiU  not  lie  upon  the  verdict. 

And  if  this  court  should  take  jurisdiction,  and  should  determine 
that  the  circuit  court  had  erred  in  its  directions  to  the  jury,  what 
judgment  could  be  given  here  ?  Could  we  give  a  judgment  reversing 
an  order  which  does  nothing  more  than  direct  a  fact  to  be  certified  to 
another  court  ?  If  we  could  do  this,  it  would  not  reach  the  judgment 
in  the  orphans'  court,  nor  exercise  any  control  over  it.  And  a  writ 
of  error  can  hardly  be  maintained  where  the  judgment  of  the  appel- 
late court  would  be  ineffectual  and  nugatory. 

Neither  could  it  make  any  difference  as  to  the  jurisdiction  of  this 
court,  if  there  had  been  a  feigned  issue  with  formal  pleadings,  and 
the  circuit  court  had  entered  a  judgment  upon  the  verdict.  For  the 
judgment  would  have  had  no  effect  upon  the  rights  of  either  party 
to  the  administration  in  dispute,  nor  could  it  exercise  any  influence 
upon  the  decision  of  the  orphans'  court.  And  if  this  court  could 
have  regarded  the  feigned  issue  as  an  action  regularly  brought  in  the 
circuit  ^ourt,  and  upon  that  ground  have  taken  jurisdiction,  the  af- 
firmance or  reversal  of  the  judgment  would  have  had  as  little  effect 
upon  the  proceedings  in  the  orphans'  court  as  the  original  judgment 
in  the  circuit  court.  It  would  indeed  decide  the  right  to  the  fictitious 
wager  stated  in  the  pleadings.  But  if  the  judgment  of  the  circuit 
court  was  reversed,  and  a  venire  de  novo  awarded,  it  would  not  alter 
the  decree  in  the  orphans'  court.  That  court  is  required  by  law  to 
act  upon  the  finding  of  the  jury,  and  not  upon  the  judgment  of  the 
circuit  court.  And  the  reversal  of  that  judgment  and  a  new 
•  finding  would  not  authorize  the  orphans'  court  to  recall  the  [  *  69  ] 
judgment  it  had  given,  and  was  bound  to  give,  upon  the 
original  verdict  certified  by  the  circuit  court. 

The  act  of  assembly  of  Maryland  appears  to  have  received  in 
practice  in  that  State  the  same  construction  that  we  have  given  to  it 
There  is,  indeed,  no  judicial  opinion  on  the  subject ;  but  there  is  no 
ground  for  supposing  that  a  writ  of  error  was  ever  sued  out  under 
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that  law.  In  1832,  an  act  was  passed  authorizing  a  writ  of  error  in 
such  cases,  and  staying  proceedings  in  the  inferior  courts  until  a  de- 
cision was  had  in  the  appellate  court ;  and  this  law  embraces  cases 
which  had  been  tried  before  its  passage,  as  well  as  those  which  should 
afterwards  take  place.  But  from  1798  down  to  the  passage  of  this 
act  of  assembly,  we  can  find  no  trace  of  a  writ  of  error  sued  out  in  a 
case  like  this.  The  absence  of  any  such  proceeding  for  so  many 
years  is  the  strongest  evidence  of  the  construction  put  upon  the  law, 
and  of  the  opinion  entertained  by  the  bar  of  the  State,  that  the  writ 
would  not  lie.  For  many  issues  from  the  orphans'  courts  must  have 
been  tried  during  that  period  of  time  which  would  have  given  rise  to 
the  writ  of  error,  if  it  had  been  supposed  to  be  warranted  by  the  law. 
The  act  of  1832,  also,  embracing  as  it  does  prior  as  well  as  future 
cases,  would  have  been  altogether  unnecessary,  if  a  different  con- 
struction had  been  given  to  the  act  of  1798. 

Upon  the  whole,  therefore,  this  court  is  of  opinion  that  there  has 
been  no  final  judgment,  order,  or  decree  in  the  circuit  court,  and  the 
writ  of  error  must  be  dismissed  for  want  of  jurisdiction. 

7H.220;  4Wal.  166. 


Robert  Marshall,  Appellant,  v.  Susan  G.  Beall,  Defendant. 

6  H.  70. 

Whore  property  of  a  feuM  eooert  is  conveyed  to  a  trustee  for  her  separate  ase,  and  the  hus- 
band survives  the  wife,  his  right  to  the  property  as  her  representative  must  depend  on 
the  question  whether  he  made  merely  a  temporary  surrender  of  bis  rights  during  cover- 
turOf  or  abandoned  them  altogether,  as  he  was  hold  to  have  done  in  this  instance. 

But  where  a  bequest  of  money  was  made  to  a  trustee  for  a  married  woman,  with  a  direction 
to  the  trustee  to  allow  her  to  have  some  part  of  it  occasionally,  as  she  might  stand  in  need, 
there  being  no  limitation  over  at  her  decease,  and  no  power  of  appointment  conferred, 
held  that  the  fund,  at  her  decease,  belonged  to  the  husband  as  the  representative  of  the 
wife,  and  that,  under  the  law  of  Maryland,  his  title  was  perfect  without  taking  administnip 
tion  on  her  estate. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  District 
of  Columbia.     The  case  is  stated  in  the  opinion  of  the  court. 

Goxej  for  the  appellant 

JoneSj  contra. 

[  •  78  ]      •  Catron,  J.,  delivered  the  opinion  of  the  court. 

Robert  Marshall  filed  his  bill  against  Susan  G.  Beall,  to 
recover  two  funds  held  by  her  as  trustee  for  Ann  Marshall,  the  late 
wife  of  the  complainant  The  larger  fund  sued  for  was  fifteen  hun- 
dred dollars,  with  the  addition  of  some  interest  that  had  accrued  on 
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it|  at  the  time  it  was  received  by  the  trostee.  In  1830,  Robert  Mar- 
shall and  Ann  Berry,  both  of  Maryland,  were  about  to  intermarry, 
and  before  the  marriage  took  place  agreed  in  writing  that  the  said 
Ann  should  hold  in  herself  all  right,  title,  and  interest  to  the  follow- 
ing funds  of  her  own,  to  wit :  one  hundred  and  fifty  shares  of  stock 
of  the  Patriotic  Bank,  on  which  ten  dollars  for  each  share  had  been 
paid ;  also,  one  hundred  and  thirty-seven  shares  of  stock  in  the  Cen- 
tral Bank  of  Georgetown,  on  which  eleven  dollars  to  each  share  had 
been  paid;  and  three  thousand  five  hundred  dollars  in  bonds  on 
Charles  Glover.  The  marriage  took  place,  and  a  portion  of  the 
property  sought  to  be  secured  to  the  wife  by  the  foregoing  agree- 
ment having  fallen  into  the  hands  of  the  husband,  further  to  secure 
the  wife  in  some  portion  of  her  property,  another  agreement  was 
made  in  May,  1834,  to  which  Marshall  and  wife,  and  Susan  G. 
Beall,  as  trustee,  are  parties.  First,  the  husband  and  wife  conveyed 
to  Miss  Beall  a  tract  of  land,  the  property  of  Mrs.  Marshall,  to  hold 
in  trust  for  the  use  of  the  husband  and  wife  during  their  joint  lives, 
and  for  the  separate  use  of  the  husband  for  life,  if  he  was  the  sur- 
vivor. Then  follows  the  three  thousand  five  hundred  dollar  debt 
from  Glover,  secured  by  the  first  articles,  and  reduced  to  two  judg- 
ments. This  debt  and  the  land  seem  to  have  been  the  only  prop- 
erty left  in  1834  to  either  party.  The  use  of  the  land  was  fairly 
divided;  and  of  the  debt  from  Glover  the  wife  very  generously  gave 
the  husband  the  larger  portion,  ^'  to  his  sole  and  separate  use,  free 
and  clear  of  the  marriage  contract  of  1830."  And  then  she  reserved 
to  herself  the  smaller  judgment  of  fifteen  hundred  dollars,  in  very 
nearly  the  same  language ;  the  trustee  was  to  hold  the  fund 
"  for  the  sole  and  separate  use  of  the  said  Ann,  her  •execu-  [  *79  ] 
torsi  administrators,  and  assigns,  free  and  clear  from  any 
control  or  demand  of  the  said  Robert  Marshall."  The  wife  retained 
the  power  of  appointment  in  regard  to  the  land  and  the  fund,  but 
fetiled  to  exercise  the  power.  She  died  intestate,  and  as  by  the  laws 
of  Maryland  the  husband  was  her  administrator  by  mere  force  of 
law,  he  now  claims  to  recover  the  fund  from  the  trustee,  and  to  retain 
the  money  by  force  of  his  marital  rights.  And  the  question  presented 
for  our  decision  is,  whether  the  husband  only  made  a  temporary 
surrender  of  his  marital  rights  during  the  coverture,  or  whether  he 
abandoned  them  altogether.  This  depends  on  the  intention  of  the 
parties,  as  expressed  in  the  marriage  articles.  By  the  first  agreement 
we  do  not  doubt  the  wife  desired,  and  really  intended,  to  retain  hei 
property  after  the  marriage  as  if  she  was  a  feme  sole ;  but  the 
agreement  was  vague,  and  it  is  doubtful  whether  the  husband's  mari- 
tal lights  did  not  attach;  then  he  stood  as  trustee   himself,  and 
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mighty  and  obviously  did,  use  the  property.  Under  tiiese  circum- 
stances, the  article  of  1834  was  entered  into,  and  the  wife  secured  in 
her  separate  use  as  if  she  was  a  feme  sole  ;  and,  in  consideration  of 
a  division  of  the  wife's  property  with  the  husband,  he  abandoned  all 
claim,  founded  on  his  marital  rights,  to  that  part  secured  to  the 
wife.  We  think  that  the  terms  of  the  agreement  of  1834  suffi- 
ciently show  that  the  intention  of  the  parties  was  to  carry  the  title 
of  the  fund  beyond  the  period  of  the  wife's  death,  and  to  exclude  the 
husband.  And  in  this  conclusion  we  are  supported  by  the  opinion 
of  the  court  of  appeals  of  Maryland,  in  the  case  of  Ward  v.  Thomp- 
son, 6  Gill  &  Johns.  349,  and  in  the  soundness  of  which  opinion  we 
fully  concur. 

Bat  there  was  another  fund  vested  in  Miss  Beall  by  the  will  of 
Ann  T.  Beall,  the  mother  of  Susan  G.,  the  trustee,  and  of  Mrs.  Ann 
Marshall ;  and  as  respects  this  latter  fund,  also,  the  court  below  dis- 
missed the  complainant's  bill,  on  the  ground,  as  we  suppose,  that  his 
marital  rights  never  attached  to  it.  The  correctness  of  this  decree 
depends  on  the  will  of  Mrs.  Beall,  the  clause  of  which  vesting  in 
trust  this  legacy  is  as  follows :  — 

"  To  my  daughter,  Amelia  Dorsett,  the  sum  of  four  hundred  dol- 
lars, loaned  to  her  some  years  ago.  I  give  and  bequeathe  to  my 
daughter,  Ann  Marshall,  the  sum  of  four  hundred  dollars,  and  hereby 
appoint  my  daughter,  Susan  G.  Beall,  her  trustee,  to  hold  and  retain 
the  whole  amount  in  her  hands,  and  let  the  said  Ann  Marshall,  wife 
of  Robert  Marshall,  have  some  part  or  parcel  .of  the  money  occasion- 
ally, as  she  may  stand  in  need,  but  to  be  paid  out  to  her  at  the 
discretion  of  my  trustee,  Susan  G,  BealL" 

The  will  was  made  in  1832,  and  is  altogether  indepen- 
[  •SO  ]  dent  *  of  the  marriage  articles.  Its  granting  part  limits  the 
use  of  the  fund  exclusively  to  Mrs.  Marshall's  own  use  and 
benefit ;  there  is  no  disposition  of  the  property  in  the  event  of  her 
death ;  as,  for  instance,  to  the  next  of  kin  of  the  devisee.  In  Watt 
v.  Watt,  3  Ves.  244,  Garrick  v.  Camden,  14  Ves.  372,  and  in  Bailey 
V.  Wright,  18  Ves.  49,  the  cases  turned  on  a  provision,  that  for  want 
of  appointment  the  property  should  go  over  to  the  next  of  kin  of  the 
deceased;  and  this  was  held  to  be  a  limitation  that  excluded  the 
husband,  he  not  being  of  the  next  of  kin.  But  we  think  there  is  no 
doubt,  that,  if  such  a  limitation  over  had  not  existed,  the  English 
courts  would  without  hesitation  have  adjudged  the  fund  to  the  hus- 
band. Such  is  the  plain  inference  from  these  and  other  cases  of  the 
same  class.  On  the  wife's  death,  he  is  entitled  to  all  the  undisposed 
of  choses  in  action  of  the  deceased  wife.  This  fund  was  not  disposed 
of  at  her  death ;  it  does  not  belong  to  the  trustee,  and  is  subject  to 
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be  distribated  according  to  the  laws  of  Maryland,  and  by  these  laws 
the  hasband  is  entitled,  in  exclusion  of  the  next  of  kin  of  the  deceased 
wife*  As  to  this  fond,  the  bill  will  be  sustained,  and  for  so  much  the 
decree  will  be  reversed.  And  the  bill  of  Amelia  T.  Dorsett  will  also 
be  retained  as  part  of  the  proceeding  in  the  court  below  on  the  cause 
being  remanded  there  for  further  proceedings ;  when  the  circuit  court 
will  take  an  account  between  the  complainant,  Robert  Marshall,  and 
Susan  G.  Beall,  in  which  they  will  charge  the  complainant  with  any 
moneys  he  may  owe  said  Susan  6.,  and  for  the  balance  of  the  sum 
of  four  hundred  dollars,  with  such  interest  as  the  court  may  find 
to  be  reasonable  and  proper ;  a  decree  will  be  rendered  for  said  Mar- 
shall, either  out  of  the  moneys  due  from  Amelia  T.  Dorsett,  or  out 
of  the  fund  in  the  hands  of  Susan  G.  Beall,  the  trustee.  And  it  is 
ordered,  that  one  half  the  costs  of  this  appeal  be  paid  by  the  appel- 
lant, Robert  Marshall,  and  that  the  other  half  of  said  costs  be  paid  by 
Susan  G.  Beall  out  of  the  trust  fund  of  fifteen  hundred  dollars  in 
her  hands ;  and  that,  as  to  all  other  costs,  the  court  below  shall  ad- 
judge their  payment  on  the  final  decree  as  in  the  discretion  of  that 
court  may  be  deemed  proper. 


Josi  Argote  Villabolos,  Marie  Rose,  and  Francois  Felix,  Mar- 
quis DE  FouGERES,  Appellants,  v.  The  United  States. 

6H.81. 

Under  the  act  of  May  23, 1828,  (4  Stats,  at  Lai^,  284,)  concerning  the  confirmation  of  pri- 
▼ale  land  claims  in  Florida,  an  appeal,  not  taken  in  open  court,  bnt  claimed  in  the  cIeiiL*s 
office,  is  a  nollitj,  withont  a  citation  retnmable  at  the  then  next  term  of  this  court. 

The  case  is  stated  in  the  opinion  of  the  court 

Clifford^  (attorney-general,)  for  the  motion. 

YuleCj  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  •  88  ] 

This  is  an  appeal  fix>m  the  superior  court  of  East  Florida. 
It  appears  that  on  the  18th  of  April,  1829,  a  petition  was  filed 
by  the  appellants  in  the  superior  court,  claiming  title  to  certain 
lands  under  a  Spanish  grant  The  district  attorney  answered,  deny* 
ing  the  validity  of  the  claim,  and  testimony  was  taken  on  both  sides, 
and  the  case  proceeded  to  final  hearing.  And  on  the  10th  of  Sep- 
tember, 1838,  the  court  decreed  that  the  claim  was  not  valid,  and  that 
it  be  rejected. 
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No  appeal  was  taken  at  the  time,  but  afterwards,  on  the  25th  of 
November,  in  the  same  year,  an  appeal  was  filed  in  the  derit's 
office  by  the  solicitor  for  the  appellants.  No  citation,  however,  is- 
sued, nor  was  any  further  step  taken  in  this  appeal  until  August  9, 
1844,  when  a  citation  issued,  signed  by  the  clerk  of  the  superior 
court,  which,  on  the  13th  of  the  same  month  was  served  on  the  dis- 
trict attorney.  And  under  this  appeal  and  citation  the  record  was 
filed  by  the  appellants  in  this  court,  on  the  12th  day  of  December, 
1844. 

A  motion  has  been  made  on  the  part  of  the  United  States  to 
dismiss  this  case,  —  1st,  upon  the  ground  that  the  citation 
[  •  89  ]  is  not  *  signed  by  the  judge ;  and  2d,  that  the  appeal  was 
not  taken  within  the  time  limited  by  law. 

The  proceedings  in  the  superior  court  of  Florida  were  had  under 
the  act  of  congress  of  May  23, 1828.  It  has  been  urged  in  the  ar- 
gument for  the  appellant,  that  appeals  to  this  court  in  such  cases 
are  not  governed  by  the  acts  of  1789'  and  1803,^  and  may  be  brought 
up  by  a  citation  signed  by  the  clerk.  And  it  was  suggested  that  such 
has  been  the  usual  mode  of  prosecuting  appeals  firom  the  superior 
court  of  Florida,  and  sanctioned  by  the  practice  of  this  court. 

With  a  view  of  ascertaining  the  practice  upon  this  subject,  we 
have  caused  the  records  in  former  cases  to  be  examined;  but  no 
case  has  been  discovered  in  which  the  appeal  was  taken  in  the 
clerk's  office,  and  the  citation  signed  by  the  clerk.  So  far  as  the  ex- 
amination extended,  all  of  the  cases  were  brought  here  by  appeals 
taken  in  open  court.  And  if  there  are  any  cases  like  the  present 
in  which  this  court  has  treated  the  appeal  as  valid,  they  must  have 
passed  stib  silentio^  and  without  having  attracted,  in  this  respect,  the 
attention  of  the  court.  It  is  true,  that,  in  all  of  the  former  cases 
from  the  superior  court  of  Florida,  the  citation  appears  to  have 
'  beea  signed  by  the  clerk.  But  as  they  were  taken  in  open  court, 
no  citation  was  necessary  under  the  acts  of  1789  and  1803.  It  was 
so  held  in  the  case  of  Yeaton  v.  Lenox,  7  Pet.  220.  And  these  ap- 
peals were  therefore  regularly  before  the  court,  according  to  the  last 
mentioned  acts  of  congress,  the  citations  signed  by  the  clerk  being 
altogether  unnecessary  and  unimportant.  The  question  is,  therefore, 
now  for  the  first  time  presented,  whether  such  a  citation  is  sufficient 
where  the  appeal  is  entered  in  the  clerk's  office,  and  not  taken  in 
open  court 

The  laws  of  congress  upon  this  subject  are,  unfortunately,  a  good 
deal  complicated.  But  the  view  taken  in  the  argument  of  the 
attorney-general    is  undoubtedly  the  correct  one.      The  6th  sec- 

*  1  Stats,  at  Laiige,  78.  s  2  lb.  244. 
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tion  of   the  act  of   1828,  provides   that   the    proceedings   in  the 
superior  court  of  Florida    shall  be  according  to  the  forms,  rules, 
regulations,  conditions,  restrictions,  and  limitations  prescribed  to  the 
district  judge  and  claimants  in  the  State  of  Missouri  by  the  act  of 
May  26, 1824 ; '  and  the  7th  section  provides  that  the  claimant  may 
take  an  appeal  as  directed  in  the  act  aforesaid  to  the  supreme  court 
within  four  months  after  the  decision  shall  be  pronounced.  The  district 
court  of  Missouri,  to  which  the  above-mentioned  act  of  1824  refers,  was 
established  by  the  act  of  March  16, 1822,^  and  the  2d  section  of  this  act 
provides  that  it  should  in  all  things  have  and  exercise  the  same  juris- 
diction and  powers  which  were  by  law  given  to  the  judge 
of  the  Kentucky  district  under  the  •  acts  of  March  2, 1793,8  [  •  90  ] 
and  Sept  24, 1789.     And  the  10th  section  of  the  last  men- 
tioned act  directs  that  writs  of  error  and  appeals  shall  lie  from  the 
decisions  of  the  district  court  of  Kentucky  to  the  supreme  court  in 
the  same  causes  as  from  a  circuit  court,  and  under  the  same  regula- 
tions.    Thus,  in  order  to  determine  how  appeals  must  be  prosecuted 
from  the  superior  court  of  Florida,  under  the  act  of  1828,  we  are  in 
the  first  place  referred  to  the  law  in  relation  to  the  district  court  in 
the  State  of  Missouri,  and  that  law  refers  us  again  to  the  act  in  rela- 
tion to  the  district  court  of  Kentucky,  and  that  law  in  express  terms 
refers  us  to  the  laws  regulating  appeals  from  a  circuit  court  of  the 
United  States,  that  is  to  say,  to  the  acts  of  1789  and  1803.     Appeals 
from  the  superior  court  of  the   Territory  of  Florida,  therefore,  are 
governed  by  these  acts ;  and  consequentiy  the  case  of  the  United 
States  V.  Hodge,  3  How.  531,  is  decisive  against  the  present  appeal. 
When  the  appeal  is  not  made  in  open  court,  and  at  the  term  at  which 
the  final  decree  is  passed,  a  citation  is  necessary ;  The  San  Pedro,  2 
Wheat.  142 ;  and  where  necessary,  the  law  requires  it  to  be  signed 
by  the  judge;  and  we  have  no  power  to  receive  an  appeal  in  any 
other  mode  than  that  provided  by  law. 

But  if  the  citation  had  been  properly  signed,  it  is  too  late.  By  the 
act  of  1828,  the  claimant  must  appeal  within  four  months ;  and  the 
act  of  1803  subjects  appeals  to  the  rules  and  regulations  prescribed 
by  law  in  cases  of  writs  of  error.  Now  the  writ  of  error  is  always 
returnable  to  the  term  of  the  appellate  court  next  following  the  date 
of  the  writ;  and  the  citation  required  by  the  act  of  1789  (which  is 
a  summons  to  the  opposite  party  to  appear)  must  be  returnable  to 
the  same  term,  and  unless  the  writ  and  citation  are  both  served  before 
the  term,  the  case  is  not  removed  to  the  appellate  court,  and  the  writ, 
if  returned  afterwards,  will  be  quashed.  Lloyd  /?.  Alexander,  1 
Cranch,  365 ;  Bailiff  v.  Tipping,  2  Cranch,  406 ;  Wood  v.  Lide,  4 

1  -i  8  atf.  at  Urge,  52.  3  3  lb.  653.  ^  1  lb.  333. 
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Cranch,  180 ;  Pickett's  Heirs  v.  Legerwood,  7  Pet  144 ;  and  Yeaton 
v.  Lenox  and  others,  8  Pet.  123.  It  follows  that,  where  a  citation  b 
required  in  a  case  of  appeal,  it  musti  as  in  the  writ  of  error,  be  issued 
and  served  on  the  opposite  party  before  the  term  of  the  appellate 
court  next  after  the  appeal  is  entered.  Yeaton  v.  Lenox,  7  Pet.  220. 
-  The  entry  of  the  appeal  in  the  clerk's  office  is  analogous  to  the 
issuing  a  writ  of  error ;  it  is  returnable  to  the  next  term  of  the  ap« 
pellate  court ;  and  a  citation  to  the  opposite  party  to  appear  is  neces- 
sary. Here  the  entry  of  appeal  was  made  in  the  clerk's  office  within 
four  months  from  the  date  of  the  decree,  and  therefore  within  the 
time  limited  by  law.  The  citation  might,  upon  such  an  entry,  have 
been  issued  after  the  expiration  of  the  four  months.  But 
[  *  91  ]  *  it  must  be  issued  and  served  before  the  term  of  this  court 
next  succeeding  the  entry  of  the  appeal.  And  unless  this 
is  done,  the  case  is  not  brought  before  this  court  There  was  no  such 
citation  in  the  present  case,  and  the  entry  in  the  clerk's  office,  stand- 
ing by  itself,  was  not  a  removal  of  the  case  by  appeal,  according  to 
the  act  of  congress.  There  was,  therefore,  no  appeal  within  the  time 
limited  by  law. 

The  construction  of  the  act  of  1828,  contended  for  by  the  appel- 
lant, would  defeat  its  evident  policy  and  intention.  It  was  the  object 
of  the  law  to  obtain  a  speedy  settlement  in  the  judicial  tribunals  of 
claims  made  under  Spanish  titles,  many  of  which  were  disputed  by 
the  United  States,  as  unfounded  or  fraudulent  This  is  manifest 
from  the  whole  scope  of  the  law ;  and  provisions  are  introduced  for 
the  purpose  of  compelling  the  claimants  to  prosecute  their  claims  to 
final  judgment  v^dthout  any  unnecessary  delay.  And  it  was  to  accom- 
plish this  object,  that,  instead  of  limiting  the  time  for  appealing  to 
the  supreme  court  to  five  years,  as  in  the  act  of  1803,  it  is  reduced 
to  four  months.  But  if  this  appeal  can  be  maintained,  there  is  no 
limitation  in  cases  of  this  kind.  For  here,  after  filing  his  appeal  in 
the  clerk's  office,  it  has  been  suffered  to  remain  there  for  nearly  six 
years,  without  any  citation  to  notify  the  district  attorney  that  an 
appeal  had  been  prayed,  or  taking  any  step  to  prosecute  it  This 
entry  without  a  citation  was  a  mere  nullity. 

Upon  both  of  the  grounds,  therefore,  above  stated,  the  appeal  must 

be  dismissed. 

18  H.  580;  19  H.  182;  8  Wal.  46;  6  Wal.  866,  461, 496;  7  WaL  806. 
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William  C.  Brashbar,  Plaintiff  in  Error,  v.  John  Y.  Mason, 

Secretary  of  the  Naw,  Defendant 

6  H.  92. 

The  stipulation  contained  in  the  joint  resolution  of  congress  of  March  1,  1845,  (5  Stats,  at 
Lai^,  797,)  concerning  the  admission  of  Texas  into  the  Union,  which  speaks  of  a  cession 
of  the  '*  navy  **  of  Texas  to  the  United  States,  referred  exclusively  to  ships  and  their 
equipment,  stores,  annament,  and  other  material,  and  not  to  their  officers,  who  wore  not 
designed  to  be  made  officers  of  the  nary  of  the  United  States. 

If  the  plaintifif  could  make  out  a  valid  title  to  pay,  as  an  officer  in  the  navy  of  the  United 
States,  a  mandamus  to  the  secretary  of  the  navy  would  not  lie  to  compel  its  payment 

The  case  is  stated  in  the  opinion  of  the  court 
Bibb  and  JoneSj  for  the  relator. 
Clifford^  (attorney-general,)  contrd. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  99  J 

This  is  a  writ  of  error  to  the  circuit  court  held  in  and  for 
the  District  of  Columbia. 

The  plaintiff  made  application  to  the  court  below  for  a  mandamus 
against  the  defendant,  to  compel  the  payment  of  $3,100  arrearages 
of  pay  due  him  from  the  government  as  a  commander  in  the  navy 
of  the  United  States,  which  application  was  founded  on  the  follow- 
ing state  of  facts. 

The  plaintiff  was  appointed  a  commander  in  the  navy  of  the  Re- 
public of  Texas,  on  the  23d  of  September,  1844,  and  continued  in 
its  service  down  to  the  annexation  of  the  republic  to  the  United 
States,  in  pursuance  of  the  joint  resolutions  of  congress,  March  1, 
1845,  and  until  Texas  was  admitted  into  the  Union  as  one  of  the 
States  of  the  confederacy,  and  was  in  the  actual  service  of  that 
republic  at  the  time  when  its  navy,  consisting  of  four  vessels  of  war, 
was  delivered  over  to  the  authorities  of  the  United  States,  according 
to  the  terms  of  annexation. 

The  plaintiff  insists  that,  according  to  the  terms  and  conditions  of 
the  compact  between  the  two  countries,  on  the  transfer  of  the  navy 
of  Texas  to  the  United  States,  and  their  acceptance  of  the  same,  he 
became  an  officer  of  the  United  States  navy,  and  entitied  to  his  pay 
and  emoluments  as  such. 

He  further  states,  that  he  had  reported  himself  to  the  secretary 
of  the  navy  for  duty,  and  had  demanded  his  pay  of  the  same ;  but 
that  the  secretary  had  refused  to  recognize  him  as  an  officer  of  the 
navy,  or  to  make  any  payment  to  him  as  such. 

The  court  below  refused  the  mandamiASy  and  dismissed  the  appli- 
cation. 
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The  case  is  now  before  us  for  review. 

It  is  not  pretended  that  there  has  been  any  stipulation,  either  by 
act  of  congress  or  by  treaty  between  this  government  and  Texas,  by 
which  the  officers  of  her  navy  were  to  become  incorporated  into  the 
navy  of  the  United  States,  as  a  consequence  of  the  annexation ;  but 
it  is  supposed  to  result  from  a  proper  construction  and  understand- 
ing of  one  of  the  stipulations  contained  in  the  second  joint  resolution 
of  March  1, 1845.     The  part  material  is  as  follows :  — 

"  Said  State,  (Texas,)  when  admitted  into  the  Union,  after  ceding 

to  the  United  States  all  public  edifices,  fortifications,  barracks,  ports, 

and  harbors,  navy  and  navy  yards,  docks,  magazines,  arms, 

[  *  100  ]  *  armaments,  and  all  other  property  and  means  pertaining 

to  the  public  defence  belonging  to  Texas,  shall  retain  all 

the  public  funds,"  &c.    5  Stats,  at  Large,  797. 

The  argument  is,  that  the  term  "  navy  "  properly  includes,  not  only 
the  vessels  of  war,  their  armaments  and  equipments,  but  also  the 
usual  complement  of  officers  and  crew  on  board  the  respective  ves- 
sels ;  and  that  it  is  in  this  sense  the  term  is  used,  and  should  be  un- 
derstood, in  the  joint  resolutions. 

We  think  not ;  but,  on  the  contrary,  are  of  opinion  that  it  relates 
exclusively  to  the  ships  of  war  and  their  armaments  belonging  to  the 
naval  establishment  of  Texas,  which,  according  to  the  compact,  were 
to  become  the  property  of  the  United  States. 

The  two  governments  were  not  negotiating  about  persons  holding 
public  employments  in  Texas,  or  in  respect  to  any  place  or  provision 
for  that  class,  on  the  breaking  up  of  the  old  government  and  its  re- 
construction for  admission  into  the  Union,  but  in  respect  to  her  pub- 
lic property,  which  she  was,  generally,  disabled  &om  holding,  under 
the  constitution  of  the  United  States,  after  her  admission,  as  it  fell 
under  the  jurisdiction  and  direction  of  the  federal  government 

The  resolution  provides  for  ceding  to  the  United  States  all  public 
edifices,  fortifications,  barracks,  ports,  and  harbors,  navy,  and  navy 
yards,  docks,  magazines,  &c.,  and  all  other  property  and  means  per- 
taining to  the  public  defence. 

The  phraseology  is  appropriate  for  the  purpose  of  conveying  the 
property  of  the  one  government  to  the  other,  but  exceedingly  inapt 
and  unfortunate  if  intended  to  embrace  persons  or  pubUc  officers,  as 
contended  for  by  the  plaintiff. 

The  argument  in  favor  of  including  the  officers  of  the  navy  of 
Texas  in  the  transfer  of  the  ships,  might  be  urged  with  equal  force 
by- the  officers  and  hands  in  charge  of  the  navy  yard,  or  of  those  at 
the  time  in  charge  of  the  fortifications ;  for  the  term  '*  navy,"  in  the 
connection  in  which  it  is  used,  no  more  includes,  ex  vi  termini^  the 
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officers  and  crew  on  board,  than  the  term  "  navy  yeird  "  includes  the 
officers  and  hands  in  charge  of  that  part  of  the  public  property,  or 
the  term  '<  fortifications "  includes  the  officers  and  soldiers  of  the 
republic  engaged  in  manning  them. 

The  construction  contended  for  we  think  altogether  inadmissible^ 
and  properly  rejected  by  the  court  below. 

We  are  also  of  opinion,  that  if  the  plaintiff  had  made  out  a  title 
to  his  pay  as  an  officer  of  the  United  States  navy,  a  mandanms  would 
not  lie  in  the  court  below  to  enforce  the  payment. 

The  constitution  provides,  that  no  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations  made  by 
•law.  Art.  L  §  9.  And  it  is  declared  by  act  of  congress,  [  *  101  ] 
3  Stats,  at  Large,  689,  §  3,  that  all  moneys  appropriated 
for  the  use  of  the  war  and  navy  departments,  shall  be  drawn  from 
the  treasury  by  warrants  of  the  secretary  of  the  treasury,  upon  the 
requisitions  of  the  secretaries  of  these  departments,  countersigned 
by  the  second  comptroller. 

And,  by  the  act  of  1817,  3  Stats,  at  Large,  367,  §§  8,  9,  it  is  made 
the  duty  of  the  comptrollers  to  countersign  the  warrants  only  in 
cases  when  they  shall  be  warranted  by  law.  And  all  warrants  drawn 
by  the  secretary  of  the  treasury  upon  the  treasurer,  shall  specify  the 
particular  appropriations  to  which  the  same  shall  be  charged  ;  and 
the  moneys  paid  by  virtue  of  such  warrants  shall,  in  conformity 
therewith,  be  charged  to  such  appropriations  in  the  books  kept  by 
the  comptrollers ;  and  the  sums  appropriated  for  each  branch  of  ex- 
penditure in  the  several  departments,  shall  be  solely  applied  to  the 
object  for  which  they  are  respectively  appropriated,  and  no  othena. 
2  Stats,  at  Large,  535,  §  1. 

Formerly,  the  moneys  appropriated  for  the  war  and  navy  depart- 
ments, were  placed  in  the  treasury  to  the  credit  of  the  respective 
secretaries.  That  practice  has  been  changed ;  and  all  the  moneys  in 
the  treasury  are  in  to  the  credit  or  in  the  custody  of  the  treasurers, 
and  can  be  drawn  out,  as  we  have  seen,  only  on  the  warrant  of  the 
secretary  of  the  treasury,  countersigned  by  the  comptroller. 

In  the  case  of  Mrs.  Decatur  v.  Paulding,  14  Pet  497,  it  was  held 
by  this  court,  that  a  mandanms  would  not  lie  from  the  circuit  court 
of  this  District  to  the  secretary  of  the  navy,  to  compel  him  to  pay  to 
the  plaintiff  a  sum  of  money  claimed  to  be  due  her  as  a  pension 
under  a  resolution  of  congress.^  There  was  no  question  as  to  the 
amount  due,  if  the  plaintiff  was  properly  entitled  to  the  pension ; 
and  it  was  made  to  appear,  in  that  case,  affirmatively,  on  the  appli* 


1  5  Stats,  at  Large,  199. 
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cation,  that  the  pension  fund  was  ample  to  satisfy  the  claim*  The 
fund,  also,  was  under  the  control  of  the  secretary,  and  the  moneys 
payable  on  his  own  warrant. 

Still,  the  court  refused  to  inquire  into  the  merits  of  the  claim  of 
Mrs.  D.  to  the  pension,  or  to  determine  whether  it  was  rightfully 
withheld  or  not  by  the  secretary,  on  the  ground  that  the  court  below 
had  no  jurisdiction  over  the  case,  and,  therefore,  the  question  not 
properly  before  this  court  on  the  writ  of  error. 

The  court  say,  that  the  duty  required  of  the  secretary,  by  the  reso^ 
lution,  was  to  be  performed  by  him  as  the  head  of  one  of  the  execu- 
tive departments  of  the  government,  in  the  ordinary  dis- 
(  *  102  ]  charge  of  his  official  duties ;  that,  in  general,  such  *  dutieS| 
whether  imposed  by  act  of  congress  or  by  resolution,  are 
not  mere  ministerial  duties ;  that  the  head  of  an  executive  dep^trt- 
ment  of  the  government,  in  the  administration  of  the  various  and 
important  concerns  of  his  office,  is  continually  required  to  exercise 
judgment  and  discretion ;  and  that  the  court  could  not,  by  mandamus^ 
act  directly  upon  the  officer,  and  guide  and  control  his  judgment  or 
discretion  in  matters  committed  to  his  care  in  the  ordinary  discharge 
of  his  official  duties. 

The  court  distinguish  the  case  from  Kendall  v.  The  United.  States, 
12  Pet  524,  where  there  was  a  mandamus  to  enforce  the  performance 
of  a  mere  ministerial  act,  not  involving,  on  the  part  of  the  officer,  the 
exercise  of  any  judgment  or  discretion. 

The  principle  of  the  case  of  Mrs.  Decatur  is  decisive  of  the  present 
one.  The  facts  here  are  much  stronger  to  illustrate  the  inconvenience 
and  unfitness  of  the  remedy. 

Besides  the  duty  of  inquiring  into  and  ascertaining  the  rate  of 
compensation  that  may  be  due  to  the  officers,  under  the  laws  of  con- 
gress, no  payment  can  be  made  unless  there  has  been  an  appropri- 
ation for  the  purpose.  And  if  made,  it  may  have  become  already 
exhausted,  or  prior  requisitions  may  have  been  issued  sufficient  to 
exhaust  it 

The  secretary  is  obliged  to  inquire  into  the  condition  of  the  fund, 
and  the  claims  already  charged  upon  it,  in  order  to  ascertain  if  there 
16  money  enough  to  pay  all  the  accruing  demands,  and  if  not 
enough,  how  it  shall  be  apportioned  among  the  parties  entitled  to  it 

These  are  important  duties,  calling  for  the  exercise  of  judgment 
and  discretion  on  the  part  of  the  officer,  and  in  which  the  general 
creditors  of  the  government,  to  the  payment  of  whose  demands  the 
particular  fund  is  applicable,  are  interested,  as  well  as  the  govern- 
ment itsel£  At  most,  the  secretary  is  but  a  trustee  of  the  fund  for 
the  benefit  of  all  those  who  have  claims  chargeable  upon  it,  and, 
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like  other  trustees,  is  bound  to  administer  it  with  a  view  to  the  rights 
and  interests  of  all  concerned. 

It  will  not  do  to  say,  that  the  result  of  the  proceeding  by  manda- 
mtis  would  show  the  title  of  the  relator  to  his  pay,  the  amount,  and 
whether  there  were  any  moneys  in  the  treasury  applicable  to  the 
demand;  for,  upon  this  ground,  any  creditor  of  the  government 
would  be  enabled  to  enforce  his  claim  against  it,  through  the  head  of 
the  proper  department,  by  means  of  this  writ ;  and  the  proceeding 
by  mandamus  would  become  as  common,  in  the  enforcement  of  de» 
mands  upon  the  government,  as  the  action  of  assumpsit  to  enforce 
like  demands  against  individuals. 

For  these  reasons,  we  think  the  writ  of  mandamus  would 
•not  lie  in  the  case,  and  therefore,  also,  properly  refused  by  [  *  103  J 
the  court  below,  and  that  the  judgment  should  be  affirmed. 

7  H.  89;  11  H.  272;  17  H.  226,  284;  6  Wal.  497. 


The  Heibs  op  C.  and  M.  De  Armas,  Appellants,  v.  The  United 

States. 

6  H.  103. 

A  judgment  that,  a  dcmnrrer  to  a  petition  for  the  confirmation  of  a  Spanish  title  in  Louis- 
iana, under  the  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  bo  sustained,  but  taking  no 
further  order  concerning  the  petition,  is  not  final,  and  an  appeal  to  this  court  does  not  lie. 

The  case  is  stated  in  the  opinion  of  the  court. 
&  &  Prentiss  and  Perinj  for  the  appellants. 
Clifford,  (attorney-general,)  contrd. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  104  J 

This  case  is  brought  here  by  appeal  fix>m  the  district 
court  of  the  United  States  for  the  district  of  Louisiana. 

It  appears  that  a  petition  was  filed  by  the  appellants,  claiming  an 
inchoate  title  to  certcdn  lands,  under  Spanish  grants,  which  they 
alleged  the  United  States  were  bound  to  perfect ;  but  that  these  lands 
had  been  sold  by  the  United  States  to  divers  persons  unknown  to  the 
petitioners.  They  therefore  prayed  that  the  validity  of  their  claim 
might  be  inquired  into,  and  that  they  be  allowed  to  locate  the  same 
number  of  arpens  upon  the  public  domain,  according  to  the  provis- 
ions of  the  act  of  congress  of  May  26, 1824,  §  11,  which  was  ex- 
tended to  Louisiana  by  the  act  of  June  17, 1844.^ 

The  proceedings  upon  this  petition,  as  stated  in  the  record,  appeal 

1  5  Stats,  at  Large,  676. 
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to  have  been  irregular  and  confused,  and  it  is  unnecessary  to  state 
ihem  at  large.  It  is  sufficient  to  say,  that  the  district  attorney  de- 
murred to  the  petition,  setting  forth  various  causes  of  demurrer,  that 
the  petitioners  afterwards  amended  their  petition,  and  that 
f  *  105  ]  the  district  attorney  again  demurred;  •and  after  various 
other  proceedings,  the  record  states  that  ^'the  following 
judgment  was  entered  on  the  minutes :  -— 

«  The  demurrers  to  the  original  and  to  the  amended  petition  of 
petitioners,  submitted  to  the  court  yesterday,  having  been  considered 
by  the  court,  it  is  now  ordered,  adjudged,  and  decreed,  that  the  4tb 
ground  of  demurrer  set  forth  in  the  demurrer  to  the  original  petition 
be  sustained,  and  that  the  1st,  2d,  3d,  Stb,  6th,  7th,  and  8th  grounds 
set  forth  in  said  demurrer  be  overruled,  it  appearing  that  said  last- 
mentioned  grounds  of  demurrer  have  been  removed  by  petitioners' 
amended  petition. 

"  It  is  further  ordered,  that  the  1st  and  2d  grounds  of  demurrer, 
set  forth  in  the  demurrer  of  respondents  to  the  amended  petition  of 
petitioners,  be  sustained,  and  that  the  3d  ground  of  demurrer  set 
forth  in  said  demurrer  to  said  amended  petition,  be  overruled." 

The  grounds  of  demurrer  sustained  by  the  district  court  were,  that 
the  petition  was  multifarious,  and  that  the  names  of  the  persons 
claiming  or  in  possession  of  the  land  which  the  petitioners  alleged 
belonged  to  them  were  not  set  forth. 

The  appeal  was  taken  from  the  judgment  above  recited.  But 
evidently  that  judgment  is  not  a  final  judgment  or  decree.  For  the 
petition  is  not  dismissed,  nor  is  the  title  of  the  petitioners  to  the  land 
claimed  by  them  finally  adjudicated,  nor  their  right  to  locate  the 
same  number  of  arpens  upon  the  public  domain.  Nothing  is  decided 
but  a  question  of  pleading  and  a  question  as  to  proper  parties.  The 
petition  appears  to  be  still  pending  in  the  district  court ;  and  the 
objections  upon  which  the  court  decided  against  the  petitioners  might 
be  removed,  if  the  appellants  desired  it,  by  an  application  to  the 
court  for  leave  to  amend.  But  if  the  petitioners  did  not  move  for 
leave  to  amend,  and  preferred  taking  the  opinion  of  this  court  upon 
the  questions  decided  against  them  in  the  district  court,  then,  under 
the  opinion  given  by  that  court  upon  the  demurrer,  it  should  have 
proceeded  to  pass  a  final  decree  dismissing  the  bill.  An  appeal  from 
that  decree  would  hsve  brought  the  case  legally  before  this  court,  and 
authorized  it  to  examine  the  grounds  upon  which  the  decree  had  been 
made. 

But  as  there  is  no  final  judgment  or  decree,  we  have  no  jurisdio* 
tion,  and  consequently  the  appeal  must  be  dismissed. 
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The   United   States,   Appellants,  v.   Thomas    Curry   and  Rice 

Garland. 

6  H.  106. 

Under  the  act  of  Maj  26,  1824,  ^  9,  (4  Stats,  at  Large,  55,)  it  is  sufficient,  if  the  district 
attorney  claims  an  appeal,  and  it  is  sanctioned  in  this  coart  by  the  attorney-general. 

Ko  attorney  or  solicitor  can  withdraw  his  name  from  a  cause,  after  he  has  once  entered  it| 
without  the  leave  of  the  court,  and  a  withdrawal  after  a  decree  would  not  be  allowed. 

A  citation  issued  in  August,  1 847,  could  not  bring  up  an  appeal  claimed  in  November,  1846 

The  case  is  stated  in  the  opinion  of  the  court. 
Ourri/  and  Jones,  for  the  motion. 
Clifford,  (attorney-general,)  corUrd. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  110  ] 

A  motion  has  been  made  to  dismiss  this  case  for  want  of 
jurisdiction. 

The  appeal  was  taken  from  a  decree  of  the  district  court  of  the 
United  States  for  the  Louisiana  district,  confirming  to  the  appellees 
certain  lands  which  they  claimed  under  a  Spanish  grant.  The  decree 
was  made  on  the  2d  of  May,  1846.  But  a  new  trial  was  afterwards 
granted  in  order  that  third  persons,  who  also  claimed  title  to  the  land, 
might  have  an  opportunity  of  intervening  in  the  suit,  according  to 
the  practice  of  the  Louisiana  state  courts.  Subsequently,  however, 
the  petition  of  the  intervenors  was  withdrawn,  and  another  decree 
inras  passed  and  signed  on  the  26th  of  June,  1846,  again  confirming 
the  title  of  the  present  appellees.  It  is  not  material  to  this  inquiry 
whether  the  first  or  second  decree  is  to  be  regarded  as  the  final  one 
in  the  district  court. 

This  proceeding  by  new  trial  (instead  of  rehearing,  as  in  chancery,) 
and  intervention  was  irregular.  And  the  court  seems  to  have  fol- 
lowed the  Louisiana  state  practice,  when  the  acts  of  congress  direct 
that  the  proceedings  in  such  cases  shall  be  conducted  according  to 
the  rules  of  a  court  of  equity.  *  5  Statutes  at  Large,  676 ;  2  Statutes 
at  Large,  53. 

On  the  5th  of  November,  1846,  the  district  attorney  presented  a 
petition  to  the  district  judge,  praying  an  appeal,  who  thereupon 
passed  an  order,  indorsed  on  the  petition,  directing  it  to  be  filed  and 
the  appeal  granted.  Further  orders  of  the  district  judge  are  also 
indorsed  on  the  petition,  one  directing  the  appeal  to  be  returnable  to 
the  second  Monday  of  January,  1847  ;  another  extending  the  time  to 
the  third  Monday  in  February ;  and  another  dated  the  13th  of  Feb- 
ruary, 1847,  in  the  following  words :  — 

"  Upon  motion  of  Thomas  J.  Durant,  United  States  district  attor« 

52  • 
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ney,  that  the  land  cause,  No.  1,  and  entitled  as  above,  appeal  has  been 
granted  from  the  judgment  rendered  therein  to  the  supreme  court  of 
the  United  States,  at  Washington,  and  that  the  said  appeal  has  been 
made  returnable  on  a  subsequent  day  during  the  present 
f  •  111  ]  session  of  the  supreme  court,  and  not  *  on  the  first  day  of 
said  term,  as  the  practice  generally  is ;  to  the  end  that  said 
case  of  appeal  might  have  its  chance  of  being  tried  during  the  pres* 
ent  session ;  and  as  no  object  will  be  gained  by  issuing  citation  to 
the  appellees,  directing  them  to  appear  any  other  time  than  on  the 
first  day  of  the  said  term,  of  said  court,  it  is  therefore  ordered,  that 
the  order  upon  the  said  petition  of  appeal  in  said  cause  be  so 
amended  as  to  make  it  returnable  on  or  before  the  commencement 
of  the  next  annual  session  of  the  supreme  court" 

Afterwards,  on  the  14th  of  August,  1847,  a  citation  was  issued, 
requiring  the  appellees  to  appear  in  this  court  on  the  first  Monday 
in  December  then  next  following.  The  citation  states  the  decree 
from  which  the  appeal  was  made  to  have  passed  on  May  2, 1846, 
and  refers  to  the  order  above  recited  as  an  appeal  granted  on  the 
day  the  order  bears  date.  It  was  served,  as  appears  by  the  return  of 
the  marshal,  on  the  8th  of  September  following,  on  the  attorney 
whose  name  appeared  on  the  docket  as  the  attorney  for  the  peti- 
tioners, who  are  the  present  appellees.  But  the  affidavit  of  the 
attorney  has  been  filed  here,  stating  that  he  was  not  at  that  time 
their  attorney, — ^that  his  fee  had  been  paid,  and  he  had  been  dis- 
charged from  all  duty  as  attorney  or  counsel  for  the  parties,  and 
had  so  informed  the  marshal  at  the  time  of  the  service. 

In  this  state  of  the  facts,  several  objections  have  been  made  to  the 
validity  of  this  appeal  Two  of  them  may  be  disposed  of  in  very  few 
words. 

It  is  said  that  the  record  does  not  show  that  this  appeal  was  taken 
by  the  direction  of  the  attorney-general,  according  to  the  provisions 
of  the  9th  section  of  the  act  of  May  26, 1824.  Wh  think  there  is  no 
force  in  this  objection.  That  section  is  merely  directory  to  the  offi- 
cers of  the  United  States,  and  intended  to  guard  more  effectually  the 
public  interests.  And  if  the  appeal  is  taken  by  the  district  attorney, 
and  sanctioned  in  this  court  by  the  attorney-general,  it  is  sufficient, 
even  though  it  should  appear,  which  it  does  not  in  this  instance,  that 
the  appeal  was  taken  without  bis  previous  direction. 

So,  too,  as  to  the  service  of  the  citation  on  the  attorney.  It  is  un- 
doubtedly good,  and  according  to  the  established  practice  in  courts 
of  chancery.  No  attorney  or  solicitor  can  withdraw  his  name,  after 
he  has  once  entered  it  on  the  record,  without  the  leave  of  the  court 
And  while  his  name  continues  there,  the  adverse  party  has  a  right  to 
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treat  him  as  the  authorized  attorney  or  solicitor,  and  the  service  of 
notice  upon  him  is  as  valid  as  if  served  on  the  party  himself.  And 
we  presume  that  no  court  would  permit  an  attorney  who  had 
appeared  at  the  trial,  with  the  sanction  of  the  party,  ex- 
press or  implied,  to  withdraw  'his  name  after  the  case  was  [  *  112  ] 
finally  decided.  For  if  that  coald  be  done,  it  would  be  im- 
possible to  serve  the  citation  where  the  party  resided  in  a  distant 
country,  or  his  place  of  residence  was  unknown,  and  would  in  every 
case  occasion  unnecessary  expense  and  difficulty,  unless  he  lived  at 
the  place  where  the  court  was  held.  And,  so  far  from  permitting  an 
attorney  to  embarrass  and  impede  the  administration  of  justice,  by 
withdrawing  his  name  after  trial  and  final  decree,  we  think  the  court 
should  regard  any  attempt  to  do  so  as  open  to  just  rebuke. 

The  remaining  objection  is  a  more  serious  one.  Has  this  appeal 
been  taken  and  prosecuted  within  the  time  limited  by  the  acts  ol 
congress  ?  The  district  court  appears  to  have  acted,  in  relation  to 
the  appeal,  as  it  did  in  its  previous  proceedings,  under  the  erroneous 
impression  that  it  must  follow  the  practice  of  the  Louisiana  state 
courts;  without  adverting  to  the  acts  of  congress  which  conferred  on 
the  court  the  special  jurisdiction  it  was  exercising,  and  which  pre- 
scribe the  manner  in  which  it  shall  be  exercised.  There  was  no 
necessity  for  the  petition  to  the  district  judge  to  grant  the  appeal.  It 
was  a  matter  of  right  given  by  law  after  final  decree,  which  the  court 
could  not  refuse.  Nor  had  it  any  power  to  prescribe  the  time  or 
manner  in  which  the  record  was  to  be  transmitted,  and  the  case 
brought  before  this  court.  That,  too,  is  regulated  by  acts  of  congress, 
which  the  court  can  neither  change  nor  modify.  All  the  orders,  there- 
fore, upon  this  subject  were  unauthorized  and  void.  And  the  validity 
of  the  appeal  depends  altogether  upon  the  laws  of  the  United  States, 
without  reference  to  the  laws  of  Louisiana  or  orders  of  the  district 
court. 

The  acts  of  congress  concerning  appeals  in  cases  of  this  description 
were  fully  considered  by  the  court  in  the  case  of  Villabolos  v.  United 
States,  decided  in  the  early  part  of  the  present  term,  and  the  previous 
decisions  of  this  court  referred  to  and  examined.  And  the  court  in 
that  case  held  that  the  appellant  must  prosecute  his  appeal  to  the 
next  succeeding  term  of  this  court,  and  the  adverse  party  be  cited  to 
appear  at  that  time,  whenever  the  appeal  is  taken  by  entering  it  in 
the  clerk's  office.  In  the  case  before  us,  the  appeal  was  filed  in  the 
clerk's  office,  November  5, 1846.  The  next  succeeding  term  of  this 
court  commenced  on  the  7th  of  December  in  the  same  year.  But 
there  was  no  citation  to  the  adverse  party  to  appear  at  that  time, 
and  consequently  the   case  was    not  removed   to   this  court  upon 
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that  appeal.  The  citation  which  issued  oa  the  27th  of  Augnst, 
1847,  would  not  bring  up  an  appeal  returnable  to  December  term, 
1846. 

It  is  true,  that,  although  this  appeal  was  not  prosecuted,  yet  the 

district  attorney  might  have  taken  another  appeal  at  any 
[  •  113  ]  *  time  within  a  year  from  the  date  of  the  decree,  and  brought 

it  up  by  a  citation  returnable  to  the  December  term,  1847. 
The  right  of  a  party  to  take  a  second  appeal,  where  the  first  had  not 
been  legally  prosecuted,  was  decided  in  the  case  of  Yeaton  v.  Lenox, 
8  Pet.  123.  In  that  case,  the  first  appeal  was  dismissed  by  the  court, 
for  the  want  of  a  proper  citation.  And  the  appellant,  before  the  ex- 
piration of  the  time  limited  by  law  for  appealing,  entered  a  second 
appeal  in  the  circuit  court,  and  cited  the  adverse  party  to  appear  at 
the  term  of  this  court  next  following  the  second  appeal ;  and  the 
second  appeal  was  held  good.  If,  therefore,  the  order  of  February 
13,  1847,  could,  as  contended  for  in  the  argument,  be  regarded  as  a 
second  appeal,  the  case  would  be  regularly  before  the  court,  upon 
the  citation  issued  in  the  August  following.  But,  after  very  care- 
fully considering  that  order,  the  court  think  that  no  just  construc- 
tion of  its  language  will  authorize  us  to  regard  it  as  a  second 
appeal.  It  was  evidently  nothing  more  than  a  motion  to  extend 
the  time  for  returning  the  appeal  previously  taken ;  and  the  court 
directs  that  its  former  order  be  so  amended  as  to  make  the  citation 
returnable  to  the  next  term  of  this  court.  The  citation  which  after- 
wards issued,  in  August,  1847,  calls  this  order  an  appeal,  and  speaks 
of  it  as  an  appeal  granted  on  the  day  it  bears  date.  But  this  de- 
scription in  the  citation  cannot  change  the  meaning  of  the  language 
used  in  the  order.  It  appears,  like  the  preceding  ones,  to  have  been 
made  under  the  impression  that  the  district  court  had  the  power  to 
regulate  the  time  and  manner  of  bringing  up  the  appeal. 

It  has  been  said  that  this  objection  is  a  mere  technicality,  and 
may  be  regarded  rather  as  a  matter  of  form  than  of  substance.  But 
this  court  does  not  feel  itself  authorized  to  treat  the  directions  of  an 
act  of  congress  as  it  might  treat  a  technical  difficulty  growing  out 
of  ancient  rules  of  the  common  law.  The  power  to  hear  and  deter^ 
mine  a  case  like  this,  is  conferred  upon  the  court  by  acts  of  congress, 
and  the  same  authority  which  gives  the  jurisdiction,  has  pointed  out 
the  manner  in  which  the  case  shall  be  brought  before  us ;  and  we 
have  no  power  to  dispense  with  any  of  these  provisions,  nor  to 
change  or  modify  them.  And  if  the  mode  prescribed  for  removing 
cases  by  writ  of  error  or  appeal  be  too  strict  and  technical,  and  likely 
to  produce  inconvenience  or  injustice,  it  is  for  congress  to  provide  a 
remedy  by  altering  the  existing  laws,  not  for  the  court.     And  as  this 
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appeal  has  not  been  prosecuted  in  the  manner  directed,  within  the 
time  limited  by  the  acts  of  congress,  it  must  be  dismissed  for  want 
of  jurisdiction. 

Woodbury,  J,,  dissented. 

12H.8S7;  19H.182;20H.204;  lWal.248;8Wal.46;6Wal.865,451,495;7WaI.806. 


Thomas  Davis,  Plaintiff  in  Error,  v.  William  M.  Tilbston  and 

Company. 

6H.  114. 

A  bill  to  enjoin  a  judgment,  which  shows  that  the  complainant  had  a  good  defence  at  law 
to  a  considerable  part  of  the  claim,  but  was  ignorant  thereof,  withoat  laches,  and  that 
there  was  a  combination  between  the  defendants  to  depriye  him  of  his  right  of  offset,  is 
not  demurrable. 

Appeal  from  a  decree  of  the  district  court  of  the  United  States  for 
the  northern  district  of  Mississippi,  dismissing  a  bill  to  enjoin  a  judg- 
ment at  law,  upon  a  demurrer  taken  thereto. 

The  substance  of  the  bill,  upon  which  this  court  rested  its  opinion, 
appears  therein. 

IL  DaviSj  for  the  appellant. 

&  AdamSy  contra. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  •  117  ] 

The  judgment  in  this  case  below  was  founded  entirely 
on  the  bill  in  chancery  and  the  general  demurrer  to  it. 

There  is  in  the  record  an  answer  filed  a  few  days  previous  to  the 
judgment.  But  the  cause  having  before  been  set  down  for  a  hear- 
ing on  the  bill  and  demurrer,  the  answer  does  not  appear  to  have 
been  at  all  considered,  for  that  or  some  other  reason,  and  is  not 
referred  to  in  the  decision. 

The  only  question  for  consideration  by  us,  then,  is,  whether  the 
judgment  dismissing  the  bill  on  the  demurrer,  was  correct. 

Upon  a  careful  examination  of  the  facts  and  principles 
involved,  *  we  feel  constrained  to  come  to  the  conclusion  [  *  118  ] 
that  it  was  not  correct  We  are  reluctant  to  form  this  con- 
clusion, because,  on  examining  the  contents  of  the  bill,  it  does  not, 
in  some  aspects  of  it,  appear  firee  from  what  is  exceptionable,  and 
the  answer,  if  open  to  consideration  now,  would  show  a  denial  of 
most  of  its  material  allegations. 

But  as  the  answer  in  the  present  decision  must  be  put  out  of  the 
questioni  and  as  the  demurrer  admits  all  facts  duly  alleged  in  the 
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bill,  the  plaintiff  seems  entitled  to  judgment  on  these  admissions, 
though,  to  prevent  injustice  by  oversight  or  mistake,  we  shall  take 
care  to  render  such  an  opinion  that  the  respondents  can  be  enabled 
in  the  court  below  to  avoid  suffering,  if  they  possess  a  real  and  suffi- 
cient defence  to  the  bilL  The  grounds  of  our  judgment  are  as 
follows. 

The  demurrer,  by  admitting  the  truth  of  the  allegations  in  the  bill, 
admits  these  facts :  — 

1.  That  the  complainant  had  a  good  defence  to  a  large  part  of  the 
original  judgment  recovered  against  him,  as  garnishee  of  the  bank, 
and  which  he  did  not  know  at  that  time. 

2.  That  he  was  entitled  to  pay  to  the  original  creditor,  the  bank, 
its  own  notes  in  discharge  of  any  balance  due  to  it,  and  which  were 
under  par,  and  that,  through  fraud  between  the  bank  and  the  re- 
spondents, the  demand  against  him  was  assigned  to  them,  and  he 
sued  as  garnishee  of  the  bank,  in  order  to  exclude  the  payment  in 
its  notes. 

The  former  judgment  having  been  in  the  district  court  of  the 
United  States,  these  grounds  for  an  injunction  against  the  further 
enforcement  of  it  till  the  mistake  as  to  the  defence  is  corrected,  and 
the  balance  allowed  to  be  satisfied  in  notes  of  the  bank  then  held,  or 
an  equivalent  to  their  value  at  the  time  of  the  judgment,  seem  equi- 
table on  these  allegations  thus  admitted. 

The  respondents  can,  ex  cequo  et  bono,  claim  to  stand  in  no  better 
condition  than  the  bank.  If  there  was  a  further  good  defence  against 
the  bank,,  there  was  against  them.  And  if,  in  any  material  respect, 
they  and  the  bank  fraudulently  combined,  by  or  in  that  suit,  to  de- 
prive the  debtor  of  any  legal  advantage,  the  least  which  can  be  done 
in  equity,  is  to  restore  him  to  it. 

What  is  the  answer  to  this  view  ?  Not  that  the  demurrer  does 
not  in  law  admit  the  goodness  of  a  further  defence,  and  one  not 
known  at  the  judgment,  and  likewise  the  existence  of  fraud  by  those 
parties,  but  that  the  statement  of  the  defence  is  not  entitled  to  full 
credit,  is  contradictory,  and  develops  culpable  neglect  to  enforce  the 
defence,  and  that  the  fraud  is  not  set  out  with  sufficient  detail. 

But  so  far  as  regards  the  credibility  to  be  given  to  the 
[  *  119  j  statement  *  of  the  further  defence  in  the  biU,  that  statement 
cannot  be  impugned  on  a  demurrer.  The  truth  of  it  can 
be  doubted  only  where  a  denial  of  it  is  made  in  an  answer,  or  proof 
is  offered  against  it,  neither  of  which  is  now  before  us.  The  next 
objection,  founded  on  some  supposed  contradictions  in  the  bill,  as  if 
not  knowing  the  existence  of  the  defence  when  he  delivered  the  cot- 
ton on  which  it  is  foundedi  can  be  reconciled  on  various  hyootheses. 
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•  

wluch  need  not  here  be  detailed.     For,  however  this  may  be,  we 
think  the  allegations  sufficiently  distinct  on  a  general  demurrer. 

The  validity  of  the  defence  as  alleged,  is  resisted  as  the  last  objec- 
tion, and  rests  on  the  ground  that  he  had  an  opportunity  to  make  it 
at  law,  and  omitted  to  improve  it.  This  principle  is  conceded  to  be 
correct,  if  the  defence  was  then  known.  But  the  bill  avers  he  was 
ignorant  of  the  existence^  of  the  defence  when  the  judgment  was 
recovered.  This  excuse,  in  some  instances,  might  not  avail  him  at 
law.  It  has  been  settled  that  in  an  action  at  law,  if  the  party  omits 
to  make  a  defence  which  existed  to  a  part  or  all  of  the  cause  of 
action,  he  can  afterwards  have  no  redress  in  a  separate  legal  proceed- 
ing. Tilton  V.  Gordon,  1  N.  Hamp.  33;  7  D.  &  E.  269;  1  Ld. 
Raym.  742 ;  9  Johns.  232 ;  2  N.  Hamp.  101 ;  12  Mass.  263.  In  such 
case,  he  can  sometimes  obtain  relief  by  a  petition  for  a  new  trial,  but 
seldom  in  any  other  manner. 

In  certain  instances,  if  the  defence  arose  out  of  something  subse- 
quent to  the  original  cause  of  action,  such  as  a  part  payment  of 
money,  or  a  delivery  of  property  to  be  applied  in  part  payment,  and 
the  creditor  neglected  to  make  the  application,  it  has  been  held  that 
this  may  be  treated  even  at  law  as  a  distinct  transaction,  the  creditor 
having  thus  rescinded  or  failed  to  fulfil  his  promise  to  apply  the 
money,  and  a  separate  action  be  then  maintained  to  recover  it  back. 
Snow  V.  Prescott,  12  N.  Hamp.  535 ;  7  N.  Hamp.  535. 

However  this  should  be  at  law,  there  is  strong  equity  and  substan- 
tial justice  in  it,  and  much  more  in  cases  where,  as  is  usual,  the 
debtor  is  defaulted,  having  no  defence  to  the  original  cause  of  action, 
and  supposes  that  the  creditor,  in  making  up  judgment,  will  deduct 
all  payments  and  all  promised  allowance,  and  does  not  discover  the 
neglect  to  do  it  till  after  execution  has  issued. 

The  present  application  being  in  equity  and  not  at  law,  a  party  in 
the  former  is  clearly  entitled  to  an  injunction,  if  there  was  accident, 
or  mistake,  or  firaud,  in  obtaining  the  judgment. 

So,  ignorance  of  a  defence  goes  far  sometimes,  to  repel  negli« 
gence,  though,  standing  alone,  it  may  not  be  a  sufficient 
ijround  •for  such  reUef.     See  1  Bibb,  173;   Cook,  175;  4  [  *  120  ] 
Hayw.  7 ;   4  Mumford,  130 ;   6  Hammond,  82 ;   Brown  v. 
Swann,  10  Pet  498,  502 ;   2  Swanston,  227 ;   Thompson  v.  Berry,  3 
Johns.  Ch.  395. 

On  this  point,  however,  we  give  no  decisive  opinion,  because  all 
of  us  are  not  satisfied  that  a  clear  remedy  can  be  given  at  law  on 
these  facts  by  a  separate  action,  and,  as  we  have  jurisdiction  of  this 
cause  on  the  other  ground  of  firaud,  we  advert  to  this  merely  as  being 
one  of  the  plausible  reasons  in  favor  of  an  injunction,  till  the  whole 
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matters  between  the  parties  can  be  farther  investigated.  See  reasons 
for  this  course  in  United  States  v.  Myers,  2  Brock.  616 ;  1  Wheat 
179;  2  Gaines's  Gas.  in  Err.  1;  10  Johns.  587;  1  Paige,  Gh.  90. 

The  existence  of  fraud  in  obtaining  the  original  judgment,  which 
/  is  the  other  ground  assigned  for  relief,  is  next  to  be  considered.  It 
/  is  not  only  alleged  generally,  but  in  the  details,  so  far  as  already 
specified,  in  this  opinion.  A  general  allegation  of  it  in  the  bill,  would 
have  been  sufficient,  if  so  certain  as  to  render  the  subject-matter  of 
it  clear.  Nesmith  et  al.  v.  Gal  vert,  1  Woodb.  &  Minot,  44 ;  Smith 
V.  Burnham,  2  Sumner,  612 ;  and  Jenkins  v.  Eldridge,  3  Story,  181. 
The  demurrer  admits  the  fraud  thus  set  out,  and  the  law  is  un- 
doubted, that  our  jurisdiction  in  equity  extends  over  frauds  gen- 
erally, and  in  a  special  manner  one  like  tMs,  to  which  it  is  doubtful 
whether  any  remedy  existed  by  law  when  defending  the  original 
action.  2  Gaines's  Gas.  in  Err.  1;  10  Johns.  687;  1  Paige  Gh.  90; 
2  Stewart,  420. 

The  character  of  this  fraud,  as  admitted  by  the  demurrer  to  exist, 
is  one  of  great  injustice  to  the  community,  it  being  equitable,  no  less 
than  legal,  in  Mississippi,  by  an  express  statute,  for  debtors  of  a  bank 
to  make  payment  to  it  in  its  own  bills.  Laws  of  Mis.  a.  d.  1&12, 
p.  140. 

It  seems  generally  allowable,  even  on  common  law  principles,  as 
a  set-off.  See  the  express  declaration  to  that  effect  by  this  court,  in 
The  United  States  v.  Robertson,  6  Pet.  659 ;  see  also  Planters'  Bank 
V.  Sharp  et  oL  6  How.  301,  at  this  term. 

Looking  probably  to  a  transaction  much  like  the  present,  the  court, 
in  5  Peters,  say :  "  So  far  as  these  notes  were  in  possession  of  the 
debtor  at  the  time  he  was  summoned  as  a  garnishee,  they  form  a 
counter  claim,  which  diminishes  the  debt  to  the  bank  to  the  extent 
of  that  counter  claim."  But  how  the  balance  is  to  be  paid  in  respect 
to  notes,  the  court  forbore  to  give  any  opinion,  p.  669. 

Any  assignment  or  other  proceeding  got  up  with  the  fraudulent 

intent  of  preventing  the  exercise  of  that  right,  as  is  here  alleged 

and  admitted,  cannot  receive  the  countenance  of  this  court. 

[  •  121  ]  *  But  we  do  not  decide  on  the  extent  at  law  to  which  such 

a  defence  can  be  made  in  Mississippi,  or  in  respect  to  the 

manner  of  paying  the  balance,  as  all  our  conclusions  here  rest  en- 

'  tirely  on  the  averments  and  the  admission  of  their  correctness  by  the 

demurrer. 

In  coming  to  our  conclusions,  we  by  no  means  would  be  undei^ 
stood,  as  before  intimated,  to  approve  all  the  language  or  forms  of 
allegation  adopted  in  this  bill.  But  we  are  forced  to  think  that 
enough  is  stated  in  it,  in  substance,  to  give  us  jurisdictiooi  and  to 
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entitle  the  complainaiit  to  relief,  when  the  statement  is  not  denied  by 
the  respondents. 

The  judgment  below  in  favor  of  the  demurrer  is,  therefore,  reversed. 
But  in  order  that  justice  may  be  done  between  these  parties  on  the 
answer  and  any  evidence  either  of  them  may  wish  to  file,  final  judg- 
ment is  not  rendered  here  for  the  plaintiff,  but  the  case  is  remanded, 
in  order  that  leave  may  be  given  to  the  respondents  to  withdraw  their 
demurrer,  and  the  cause  be  heard  on  the  bill  and  answer,  if  no  evi- 
dence is  desired  to  be  put  in ;  or  on  these  and  such  evidence  as  the 
parties  may  wish  to  offer. 


Hbnrt  Mathewson,  Respondent  and  Appellant,  v.  John  H.  Clarkb, 

Administrator  of  Willard  W.  Wetmore. 

6  H.  122. 

Where  several  parties  were  jointly  interested  in  the  profit  and  loss  of  a  series  of  voyages  of 
a  yessel,  of  which  one  of  them  was  master  and  supercargo,  it  was  held,  that  Uiongh  a 
stranger  oottld  not  be  introdaoed  as  a  partner  during  the  pendency  of  these  yoyages,  yet, 
after  the  last  voyage  had  been  terminated,  the  interest  of  one  pany  might  be  assigned,  and 
the  assignee  could  maintain  a  bill  for  an  account  against  the  master  and  snpercai^go,  join- 
ing the  other  proper  parties. 

Bondry  qnestioni  of  fact  considered  and  decided. 

The  case  is  stated  in  the  opinion  of  the  court. 

Albert  C.  Cfreene  and  Webster j  for  the  appellant. 

JZ.  W,  Ghreene  and  Whipple^  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court.  [  *  139  ] 

This  is  an  appeal  from  the  circuit  court  of  Rhode  Island. 
Wetmore,  the  complainant,  states  in  his  bill,  that  on  the  12th  of 
October,  1820,  Cyrus  Butier,  Edward  Carrington,  and  Samuel  Wet- 
more, merchants,  the  last  two  doing  business  under  the  name  of  Ed- 
ward Carrington  and  Co.,  of  one  part,  and  Henry  Mathewson,  of  the 
other,  all  of  Rhode  Island,  entered  into  an  agreement  in  relation  to 
a  certain  commercial  adventure ;  that,  in  pursuance  of  the  agreement, 
the  ship  Mercury  was  procured,  and  in  December,  1820,  Mathewson, 
as  master  and  supercargo,  reoeiyed  her  at  the  Texel,  in  Europe,  with 
instructions  under  the  contract ;  and  having  purchased  the  cargo,  as 
directed,  he  sailed  the  30th  of  March,  1821,  to  Valparaiso,  in  Chili, 
and  to  other  ports  and  places  in  Chili  and  Peru,  as  required  in  the 
agreement;  sold  the  cargo,  and  with  the  proceeds  sailed  to  Gibraltar, 
at  which  place  he  arrived  in  November,  1822,  and  there  sold  the  cargoi 
having  completed  his  first  voyage. 
VOL.  XVI.  63 
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The  complainant  further  states,  that  at  Gibraltar,  in  November, 
1822,  Mathewson  commenced  a  new  voyage  or  adventure  in  said 
ship,  and,  according  to  the  terms  of  said  agreement,  became  and  was 
an  owner  in  the  ship  and  cargo  of  one  tenth  part  thereof.  And  But- 
ler, Carrington,  and  Co.,  in  pursuance  of  the  agreement,  furnished  the 
ship  with  a  cargo  of  the  value  of  $50,000 ;  and  Mathewson  sailed  on 
the  new  voyage  from  Gibraltar,  as  master  and  supercargo,  on  the 
28th  of  December,  1822.  He  proceeded  to  the  ports  of  Rio 
[  •  140  ]  Janeiro,  *  Valparaiso,  and  other  places,  backwards  and  for- 
wards, for  trade,  freight,  and  the  employment  of  the  ship, 
until  the  10th  of  June,  1825,  when,  at  the  port  of  Guayaquil,  in  South 
America,  the  ship  Mercury  was  condemned  as  unseaworthy,  and 
ordered  to  be  sold. 

The  complainant  further  states,  that,  about  the  1st  of  June,  1821, 
he  entered  into  copartnership  with  Carrington  and  Co.,  and  thereupon 
became  and  was  interested  in  the  ship  Mercury  and  cargo,  and  in  all 
the  concerns  of  said  adventure,  according  to  the  terms  of  said  agree- 
ment, at  and  from  Gibraltar,  as  aforesaid,  in  the  proportion  of  one 
fourth  of  nine  twentieth  parts  thereof,  and  then  and  there  became  a 
partner  therein  with  Mathewson  and  the  other  defendants,  and  so 
continued  to  be  until  the  said  adventure  ended,  and  until  the  dissolu- 
tion of  the  partnership.  In  this  part,  the  bill  was  so  amended  as  to 
enable  the  complainant  to  claim  as  an  assignee,  &c. 

Mathewson  is  further  represented,  in  December,  1825,  as  having 
chartered  at  the  port  of  Chorillas,  or  some  other  place  in  South  Amer- 
ica, three  fourth  parts  of  the  ship  Superior,  Captain  Andrews,  on  ac- 
count and  for  the  concern  of  the  ship  Mercury,  and  shipped  on  board 
of  her  a  part  or  the  whole  of  the  proceeds  of  tiie  sales  of  the  ship 
Mercury  and  cargo,  &c.,  on  the  terms  and  conditions  of  the  agree- 
ment, and  proceedbd  therewith  to  the  port  of  Payta,  and  to  otiier 
places  backwards  and  forwards,  until  the  8th  of  November,  1826,  at 
the  port  of  Lima,  where  the  charter-party  expired,  the  voyages  were 
ended,  and  the  partnership  dissolved. 

And  the  complainant  alleges  that  Mathewson  had  not  rendered  a 
full  and  fair  account  of  his  transactions  and  of  the  profits ;  and  the 
bill  prays  that  he  and  other  defendants  may  come  to  a  full  and  fair 
account,  &c 

None  of  the  defendants,  except  Mathewson,  answered  the  bilL  The 
accounts  were  referred  to  masters  at  different  times,  and  various  reports 
were  made.  And  the  case  comes  before  this  court  on  exceptions  to 
the  masters'  reports. 

Instead  of  taking  up  the  exceptions,  the  general  principles  on  which 
they  are  founded  will  be  considered. 
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It  is  first  objected,  that  the  complainant  cannot  sustain  this  suit, 
as  he  was  not  a  member  of  the  copartnership,  and  could  not  be  with- 
out the  consent  of  Mathewson.  The  general  principle  is  admitted, 
that  the  individuals  who  compose  the  partnership  cannot  be  changed 
without  the  consent  of  the  whole.  And  it  does  appear  that  Mathew- 
son had  no  knowledge  that  the  complainant  was  a  partner,  or  had 
any  interest  in  the  concern,  until  some  time  after  his  return  to  the 
United  States.  The  complainant,  therefore,  could  not  be 
considered  or  treated  as  a  *  partner  in  prosecuting  a  partner-  [  *  141  ] 
ship  claim,  or  in  any  other  procedure  involving  the  rights  of 
the  original  partnership. 

But  the  complainant  does  not  represent  himself  to  be  a  partner  in 
any  other  light  than  to  show  the  extent  of  his  interest.  He  seeks  to 
enforce  no  right  of  the  firm  ;  but,  alleging  that  the  partnership  was 
long  since  dissolved,  he  asks  that  the  share  of  the  profits  to  which  he 
may  be  entitled  shall  be  decreed  to  him.  And  ip  the  amended  bill 
he  represents  himself  to  be  the  assignee  of  a  certain  interest  in  the 
capital,  and  consequently  entitled  to  a  proportionate  share  of  the 
profits. 

If  the  firm  were  still  in  operation,  the  complainant,  not  being  a 
member  of  it,  could  have  no  right  or  power  to  dissolve  the  partner- 
ship or  to  maintain  this  suit.  His  remedy  would  be  against  Carring- 
ton  and  Ck>.,  with  whom  he  made  the  contract.  But  the  partnership, 
or  whatever  it  may  be  styled,  having  been  dissolved,  the  complainant 
must  be  considered  as  having  a  certain  interest  in  the  fund  to  be 
distributed.  On  this  ^ound  he  may  maintain  the  suit,  although  * 
Mathewson  may  never  have  had  notice  of  his  interest  until  the  bill 
was  filed.  The  allegation  in  the  bill  is,  that  the  defendsmt  has  in  his 
hands  funds  which  belong  to  the  complainant.  And  as  it  is  stated 
and  proved  that  the  business  was  transacted  by  Mathewson,  without 
the  particular  knowledge  of  the  other  parties  in  interest,  he  may  be 
caUed  on  in  the  form  of  this  bill  to  account  for  and  pay  over  to  the 
complainant  any  moneys  in  his  hands  which  belong  to  him.  The 
object  seems  to  be  merely  to  ascertain  the  distributive  share  to  which 
the  complainant  may  be  entitled,  as  the  answers  of  the  defendants, 
except  Mathewson,  have  not  been  required. 

The  next  inquiry  is,  at  what  time  did  the  interest  of  the  complain- 
ant in  the  ship  Mercury  and  her  cargo  accrue  ? 

It  is  claimed  for  the  complainant,  that  firom  the  Ist  of  June,  1821, 
when  his  alleged  contract  of  partnership  was  entered  into,  his  interest 
in  the  ship  and  cargo  attached.  If  this  be  so,  he  will  be  entitled  to 
participate  in  the  profits  of  the  first  voyage  of  The  Mercury. 

There  is  no  written  evidence  of  the  contract  between  the  complain- 
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ant  and  Carrington  and  Co.,  and  we  most  ascertain  the  commencement 
of  the  contract  from  the  statements  in  the  bill,  the  books  of  the  com- 
pany,  and  other  evidence  in  the  case. 

The  complainant  states  that  Butler  and  Carrington  and  Co.,  fur- 
nished the  '^  ship  with  specie  and  a  cargo  for  the  new  adventure,  ao* 
cording  to  the  terms  of  said  agreements,  of  the  value  of  $50,000 ;  and 
the  said  Mathewson  sailed  from  said  port  of  Gibraltar  on  said  new 
voyage  or  adventure  in  said  ship,  as  master  and  supercargo, 
[  *  142  ]  with  said  *  specie  and  cargo  on  board,  on  or  about  the  38th 
of  December,  1822." 

And  in  the  succeeding  paragraph  the  complainant  alleges  that 
about  the  1st  of  June,  1821,  he  entered  into  copartnership  with  the 
said  Edward  Carrington  and  Co.,  and  thereupon  became  and  was 
interested  in  the  said  ship  Mercury  and  cargo,  and  in  all  the  concerns 
of  said  adventure,  according  to  the  terms  of  said  agreement,  at  and 
from  Gibraltar  as  aforesaid. 

This  language  would  seem  to  be  too  explicit  to  be  misunderstood. 
The  new  voyage  or  adventure  is  spoken  of  from  Gibraltar ;  and  the 
complainant  alleges,  that,  by  virtue  of  his  contract,  he  became  inter- 
ested in  the  said  ship  Mercury  and  cargo  in  all  the  concerns  of  said 
"  adventure,"  "  at  and  from  Gibraltar."  And  this  view  is  confirmed 
by  a  reference  to  the  books  of  the  company,  in  which  the  old  concern 
is  credited :  "  By  adventure  ship  Mercury,  voyage  from  Gibraltar  to 
Chili,"  ^50,619.18 ;  for  one  half,  $25,309.69. 

The  partnership  of  the  complainant  with  Carrington  and  Co.,  seems 
to  have  embraced  some  ten  or  eleven  vesselsj  in  some,  if  not  in  all 
of  which,  except  The  Mercury,  the  interest  of  the  complainant  may 
have  attached  at  the  time  of  the  contract.  But,  however  this  may 
be,  we  are  satisfied  that  he  had  no  interest  in  The  Mercury,  by  his 
own  showing,  until  the  new  voyage  commenced  from  Gibraltar,  in 
December,  1822. 

It  seems  that  Mathewson,  as  master  and  supercargo,  having  funds, 
traded  on  his  own  account,  in  all  the  voyages  he  made ;  by  which 
means  he  accumulated  as  profits  a  large  sum.  That  trade,  it  is  in- 
sisted, was  incompatible  with  his  duties  as  a  partner,  and  was  pro- 
hibited by  his  contract 

In  the  first  voyage,  which  was  ended  at  Gibraltar  in  November, 
1822,  Mathewson  was  to  receive  ^  fifty  dollars  per  month  as  wages 
as  navigator  and  master  of  the  ship,  and  also  the  sum  of  seven  hun- 
dred dollars  as  commission,"  &c.  And  he  was  ^  to  have  no  privilege 
in  the  first  voyage." 

In  the  new  or  second  voyage,  Mathewson  was  to  have  '^  fifty  dol- 
lars  per  month  as  wages  as  commander  and  navigator  of  said  ship, 
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to  commence  with  the  new  voyage,  and  as  supercargo  a  commission 
of  five  per  cent,  on  the  net  amount  of  all  property  safely  returned  to 
the  United  States,  Canton,  or  Europe,  proceeding  from  the  original 
stock  of  $50,000,  together  with  one  tenth  of  all  the  profits  and  earn- 
ings made  in  the  voyage  or  voyages,  freights  or  otherwise."  And  it 
was  ^^  agreed  that  the  wages  and  commissions  specified  and  agreed 
for,"  as  above,  "  are  to  be  in  fuU  of  all  services  and  privileges  to 
Captain  Mathewson,  as  master  and  supercargo,  during  the  voyage 
or  voyages  specified." 

*  Usage  has  given  to  the  masters  of  vessels  and  others  cer-  [  *  143  ] 
tain  privileges  of  transportation  and  traffic,  which  are  denied 
to  Mathewson  by  the  terms  of  the  contract.  He  agreed  that  the 
wages  and  commissions  should  be  in  ''  full  of  all  services  and  privi- 
leges." The  privileges  here  referred  to  cannot  be  limited  to  the  mete 
right  of  the  master  to  transport  on  board  of  his  vessel  articles  of  a 
certain  weight  or  bulk  without  charge,  but  to  all  privileges  whatso- 
ever which  by  usage  he  might  claim.  The  compensation  to  be  paid 
was  in  full  for  the  relinquishment  of  any  usage  or  privilege  of  traffic, 
as  well  as  for  services  to  be  rendered.  This  seems  to  be  the  import 
of  the  agreement.  And  when  we  consider  the  nature  of  the  trust 
vested  in  Mathewson,  the  propriety  of  such  an  arrangement  is  clear. 

He  was  to  be  the  acting  partner  in  the  voyages  contemplated, 
having  under  his  control  the  large  capital  invested,  with  power  to 
trade  from  port  to  port,  and  to  buy  and  sell  as  he  should  deem  best 
for  the  interest  of  the  company.  He  was  entitled,  for  his  part  of  the 
capital,  to  a  ratable  proportion  of  the  profits.  Now,  is  it  reasonable 
to  be  supposed  that  the  merchants  with  whom  he  was  associated 
would  allow  him  to  be  engaged  on  his  own  account  in  a  commercial 
enterprise  in  which  he  might  secure  to  himself  the  profits  of  the  trade, 
and  throw  upon  his  partners  the  loss  ?  This  is  not  like  the  case 
where  the  master,  having  merely  the  command  of  the  ship,  exercises 
bis  privilege.  The  supercargo  is  the  agent  of  the  owners,  and  dis- 
poses of  the  cargo  and  makes  purchases  under  their  general  instruc- 
tions on  his  own  responsibility. 

But  Mathewson  was  master  and  supercargo,  exercising  full  powers 
over  the  vessel  and  cargo.  He  purchased  and  sold  where  he  could 
do  so  to  the  best  advantage ;  and  for  his  entire  services  in  this  agency, 
and  for  the  management  of  the  ship,  he  was  paid.  Now,  can  an 
agent,  thus  acting  for  his  principals,  engage  in  a  traffic  on  his  own 
account?  He  buys  for  himself  and  his  principals  at  the  same  mar- 
ket, and  sells  at  the  same.  On  the  one  side,  he  is  interested  in  a 
email  portion  of  the  profits,  and  in  a  commission  of  five  per  cent. 
On  the  other,  he  realizes  the  entire  profits,  deducting  therefirom  the 
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comtnon  charge  of  freight.  In  the  purchases  and  in  the  sales,  nnder 
such  circumstances,  the  agent  would  be  influenced,  as  may  be  reason- 
ably supposed,  by  his  own  interests.  From  the  accounts  rendered,  it 
appears  that  a  much  larger  profit  wajs  realized  by  Mathewson  on  his 
private  sales  than  on  the  sales  for  the  company.  Whether  this 
resulted  from  the  more  judicious  purchases  or  sales  in  the  private 
enterprise,  it  shows  that  the  traffic  was  inconsistent  with  the  general 
agency.  It  was  a  rival  interest,  hostile  to  the  interest  o^the 
[*•  144  ]  company,  exercised  by  their  *  agent,  and  without  their  ap- 
probation or  knowledge.  This  the  law  will  not  sanction. 
It  requires  not  only  a  bond  fide  action  by  an  agent,  but  that  he  shall 
be  free  from  those  selfish  motives  which  conflict  with  the  interests  of 
his  principals. 

After  the  condemnation  and  sale  of  the  ship  Mercury,  three  fourths 
of  The  Superior  were  chartered  by  Mathewson ;  and  it  is  insisted,  that 
any  restrictions  on  his  private  trading,  in  the  contract,  onboard  of  The 
Mercury,  cannot  be  applied  to  similar  transactions  on  The  Superior; 
that  the  contract  of  partnership  terminated  on  the  sale  of  The  Mercury ; 
and  that  if  the  new  adventure  on  board  of  The  Superior  be  sanctioned, 
it  must  be  taken  subject  to  the  conditions  imposed  by  Mathewson, 
one  of  which  was  his  private  trading. 

It  does  not  appear  from  the  contract  or  the  correspondence  of  the 
parties,  that  any  other  ship  than  The  Mercury  was  named  or  referred 
to,  in  which  the  commercial  enterprise  contemplated  was  to  be  car- 
ried on.  And  it  may  be  said  that  the  condemnation  of  that  vessel 
ended  the  adventure.  But  Mathewson,  without  the  authority  or 
knowledge  of  his  company,  chartered  another  vessel,  and  used  their 
capital  in  the  enterprises  in  which  he  was  subsequently  engaged.  Of 
necessity  they  sanctioned  this  procedure,  as  a  disavowal  of  it  would 
have  limited  their  claim,  at  least  in  effect,  to  the  personal  responsibility 
of  their  agent. 

In  his  letter  dated  at  Guayaquil,  16th  August,  1825,  to  Carrington 
and  Co.,  Mathewson  says :  "  If  I  can  get  the  ship  "  Superior  **  at  a 
fair  charter,  I  shall  return  back  to  Canton  by  the  way  of  Manilla, 
with  the  intention  of  returning  to  this  coast  again,"  &c.  And  again  : 
"  Should  I  take  the  ship  Superior,  I  expect  to  have  the  same  interest 
in  the  voyage  as  I  had  in  The  Mercury,  and  wish  you  to  keep  my 
property  constantly  insured."  A  similar  expectation  is  expressed  in 
a  letter  dated  Lima,  10th  November,  1825. 

And  again,  in  a  letter  dated  at  Lima,  16th  November,  1825,  after 
giving  an  account  of  the  loss  occasioned  by  the  explosion  on  board 
the  steamboat  Tilica,  he  says :  *'  I  have  chartered  three  fourths  of  the 
ship  Superior,  Captain  Andrews,  for  a  voyage  to  Canton,  via  Manilla, 
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and  back  to  this  coast.  Copy  of  the  charter-party  inclosed,  which  1 
hope  will  be  satisfactory  to  you.  I  expect  to  have  the  same  interest 
in  the  charter  of  this  ship  as  I  had  on  the  former  voyage  in  ship 
Mercury,  and  wish  you  to  keep  my  interest  insured." 

Butler  and  Carrington  and  Co.  wrote  a  letter  to  Mathewson,  dated 
Providence,  July  10, 1826,  in  answer  to  various  letters  received  from 
him,  in  which  they  speak  discouragingly  of  the  adventure  in 
The  Superior,  decline  sending  another  ship,  as  *  requested  by  [  *  145  ] 
him,  and  advise  him  to  return  home  in  The  Superior,  making 
the  best  disposition  he  can  of  their  property,  &c.  At  the  date  of  this 
letter,  The  Superior  was  probably  on  her  return  voyage,  as  she  arrived 
at  Valparaiso  on  the  6th  of  October  following.  There  was  no  dissent 
from  the  terms  proposed  by  Mathewson  in  his  three  letters,  above 
referred  to,  and  of  course  the  law  implies  an  acquiescence.  Indeed, 
fix>m  the  directions  given  by  the  company  in  regard  to  their  property, 
a  sanction,  though  a  reluctant  one,  and  somewhat  indirect,  was  given 
to  the  proceedings  of  their  agent,  as  connected  with  The  Superior. 
The  refusal  to  advance  money  to  Mr.  Mathewson,  under  the  circum- 
stances, does  not  seem  to  have  any  direct  bearing  on  this  point. 

It  is  claimed  for  Mathewson,  that  the  company  purposely  avoided 
sanctioning  his  acts  in  regard  to  The  Superior,  until  the  result  of  the 
adventure  should  be  known,  when  they  could  act  as  their  interests 
might  dictate. 

The  use  of  the  capital  of  the  company,  which  subjected  it  to  tlie 
hazards  of  trade,  under  the  circumstances,  would,  on  equitable  prin- 
ciples, entitle  the  company  to  the  profits  of  the  enterprise.  But 
looking  at  the  declarations  of  Mathewson  about  the  time  the  ship 
Superior  was  chartered,  and  the  nature  of  the  enterprise  undertaken, 
we  feel  authorized  to  say,  that  the  relation  of  the  parties  to  each 
other  was  not  changed  by  this  adventure.  The  rule  applied  to  The 
Mercury,  in  regard  to  the  rights  of  the  complainant;  and  the  respon- 
sibilities of  the  defendant  must  be  applied  to  The  Superior. 

After  the  appeal  was  taken  to  this  court,  errors  being  discovered  in 
the  report  of  the  masters,  by  consent,  their  report  was  returned  to  them 
for  correction.  And  in  their  report  to  this  court,  dated  the  1st  of 
January,  1846,  they  say  that  they  erred  in  their  former  report,  in  not 
making  to  Mathewson  allowance  for  his  commissions,  and  for  his 
one  tenth  of  the  profits  and  earnings. 

This  last  report  finds  a  balance  due  to  the  complainant  of  $2,958.03; 
to  which  they  add  interest  from  the  1st  of  July,  1827,  to  January  2, 
1846,  making  $3,283.41 ;  which  sum  being  added  to  the  above  bal- 
ance makes  the  sum  of  $6,241.41. 

From  this  sum  must  be  deducted  any  amount  charged  for  or 
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against  the  defendant,  by  the  masters  in  their  reports,  as  the  profits 
of  trade  or  otherwise  on  his  private  account  daring  the  first  voyage 
of  The  Mercury.  And  under  the  views  expressed  in  this  opin- 
[  •  146  ]  ion,  the  complainant  being  interested  in  The  *  Mercury  and 
her  cargo  in  her  voyage  from  Gibraltar,  in  December,  1822, 
the  exceptions  to  any  items  charged  against  the  defendant  and  al- 
lowed to  the  complainant,  arising  out  of  any  private  trading  by  the 
defendant  on  board  The  Mercury,  and  afterwards  on  board  of  The 
Superior,  are  overruled.  The  exceptions  which  apply  to  allowances 
made  to  the  complainant  against  the  defendant,  growing  out  of  the 
first  voyage  of  The  Mercury,  ending  at  Gibraltar,  are  sustained. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded to  that  court,  with  instructions  to  enter  a  decree  in  pursu- 
ance of  this  opinion. 

Lewis  Curtis  and  George  Griswold,  Trustees  of  the  Appa- 
LACHicoLA  Land  Company,  Appellants,  v.  John  and  James  Inne- 

RARITY. 

6  H.  146. 

It  is  not  a  yalid  objection  to  the  payment  of  intcrost  on  the  purchase-money  of  wild  lands  in 
Florida,  aflcr  the  day  when  the  money  became  payable,  that  the  Indians  have  so  infested 
the  country  that  habitation  and  cultivation  became  difficult;  nor  that  the  title  was  ques- 
tioned and  proved  to  be  good. 

The  civil  law  rule,  that  the  vendee  is  not  liable  for  interest,  if  he  received  no  profit  from  the 
thing  purchased,  is  confined  to  cases  of  executory  contracts,  where  the  price  is  payable  at  a 
future  day,  and  there  is  no  stipulation  as  to  interest 

If  an  agent  to  receive  payment  of  a  debt  undertakes  to  compromise  and  release  it,  and  hii 
principal  refuses  to  ratify  his  act  or  to  receive  the  money,  and  gives  notice  thereof  to  the 
debtor,  and  the  money  paid  on  the  attempted  compromise  remains  in  the  hands  of  the 
agent,  it  is  at  the  risk  of  the  debtor. 

The  case  is  stated  in  the  opinion  of  the  court 

Webster  and  Berrien^  for  the  appellants. 

WestcoU  and  Jones,  contra. 

(  •  162  ]       *  Grier,  J.,  delivered  the  opinion  of  the  court 

It  would  contribute  nothing  to  a  clear  apprehension  of  the 
merits  of  this  case  to  enumerate  the  various  bills,  answers,  cross- 
bills, &c.,  constituting  the  very  voluminous  and  confused 
[  *  153  ]  *mass  of  pleadings  and  documents  spread  upon  our  paper- 
books.  The  pleadings  have  been  consolidated,  by  agreement 
of  the  parties.  We  may,  therefore,  consider  the  case  before  us  as  a 
bill  by  John  Innerarity,  administrator  of  the  estate  of  John  Forbes, 
deceased,  against  the  trustees  of  the  Appalachicola  Land  Company, 
for  the  foreclosure  of  a  mortgage  given  under  the  following  circum- 
stances. 
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On  the  4th  of  December,  1818,  John  Forbes,  acting  as  the  execu- 
tor of  William  Panton  and  Thomas  Forbes,  and  as  agent  of  their 
respective  heirs,  covenanted  to  sell  to  Colin  Mitchell  "  two  undivided 
thirds  of  a  certain  tract  of  land  ceded  by  the  Creek  Indians  unto  the 
house  of  trade  of  which  said  Forbes  was  the  principal  partner,  lying 
upon  and  between  the  rivers  Appalachicola  and  Appalachee,  and 
containing  about  1,200,000  acres,  for  the  consideration  of  (66,666.66, 
to  be  paid  in  the  following  manner :  One  fourth,  or  (16,666,  on  the 
1st  of  May  next,  in  the  city  of  London,  valuing  the  same  at  four 
shilling  and  six  pence  sterling  each  dollar ;  the  remainder,  or  (50,000, 
in  four  equal  yearly  instalments,  reckoning  from  the  date,"  &c. 

This  agreement  was  made  and  executed  in  the  island  of  Cuba, 
where  John  Forbes  then  resided.  Colin  Mitchell  purchased  for  him- 
self, Carnochan,  and  others,  and  subsequently  took  the  title  in  his 
own  name,  and  continued  to  hold  it  till  1820,  when  he  transferred  it 
to  Octavius  Mitchell,  who  held  it  as  trustee  for  the  company  then  or 
afterwards  known  as  the  Appalachicola  Land  Company.  On  the 
9th  of  October,  1820,  Octavius  Mitchell  executed  a  mortgage  to  John 
Forbes  for  the  last  two  instalments  of  (12,500  each,  due,  by  the 
agreement,  on  the  8th  of  December,  1820,  and  the  8th  of  Decem- 
ber, 1821 ;  but  further  time  appears  to  have  been  given  in  the  mort- 
gage for  these  two  payments,  as  they  are  made  payable  on  the  9th 
of  March,  1821,  and  the  9th  of  March,  1822.  This  mortgage  is  on 
the  undivided  half  of  the  land  conveyed  to  Mitchell,  and  is  the  sub- 
ject of  the  present  suit. 

John  Forbes,  the  mortgagee,  died  in  Cuba,  in  May,  1822,  having 
made  a  will  and  appointed  executors,  who  qualified  and  acted  as 
such  in  that  place,  but  never  proved  the  will  nor  obtained  letters 
testamentary  in  Florida. 

John  Innerarity  first  obtained  letters  of  administration  in  Florida, 
on  the  estate  of  John  Forbes,  on  the  6th  of  July,  1836. 

That  there  is  a  balance  due  and  unpaid  on  this  mortgage  seems  to 
be  admitted ;  but  the  parties  difier  widely  in  their  estimates  of  its 
amount.  The  superior  court  for  the  county  of  Escambia, 
where  this  case  originated,  adjudged  the  balance  *  due  on  [  *  154  ] 
the  mortgage  to  be  (50,159.60.  On  appeal  to  the  court  of 
errors  of  the  territory,  that  court  decreed  the  balance  doe  to  be 
(28,500.  From  that  decree  both  parties  have  appealed.  At  present, 
we  can  notice  only  the  exceptions  taken  by  the  mortgagors,  whose 
appeal  is  now  under  consideration. 

They  have  insisted  on  three  several  exceptions  to  the  decree  of  the 
court  of  appeals,  which  will  be  noticed  in  their  order. 

1.  Because  interest  was  allowed  from  the  time  the  money  secured 
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by  the  mortgage  became  payable,  when  it  should  have  been  allowed 
only  from  the  time  of  filing  the  bill  for  foreclosure. 

2.  Because  the  court  refused  to  allow  a  credit  of  ^375,  which  John 
Forbes  admitted  should  be  deducted  from  the  amount  claimed. 

3.  Because  a  payment  of  (13,357.73,  made  to  Thomas  M.  Blounti 
was  not  allowed  as  a  credit. 

We  shall  consider  these  exceptions  in  their  order,  stating  the  facts 
of  the  case  bearing  on  each  of  them  so  far  as  may  be  necessary  to 
their  elucidation. 

1.  As  to  the  interest. 

As  the  contract  for  the  purchase  of  these  lands,  and  the  mortgage 
given  to  secure  the  balance  of  the  purchase-money,  were  executed  in 
the  island  of  Cuba,  the  court  below  allowed  the  current  and  legal 
rate  of  interest  of  that  place  (five  per  cent.)  from  the  time  the  re- 
spective payments  became  due. 

It  is  a  dictate  of  natural  justice,  and  the  law  of  every  civilized 
country,  that  a  man  is  bound  in  equity,  not  only  to  perform  his  en- 
gagements, but  also  to  repair  all  the  damages  that  accrue  naturally 
from  their  breach.  Hence,  every  nation,  whether  governed  by  the 
civil  or  common  law,  has  established  a  certain  common  measure  of 
reparation  for  the  detention  of  money  not  paid  according  to  contract, 
which  is  usually  calculated  at  a  certain  and  legal  rate  of  interest. 
Every  one  who  contracts  to  pay  money  on  a  certain  day  knows,  that, 
if  he  fails  to  fulfil  his  contract,  he  must  pay  the  established  rate  of 
interest  as  damages  for  his  non-performance.  Hence  it  may  cor- 
rectly be  said,  that  such  is  the  implied  contract  of  the  parties.  See 
2  Fonblanque,  Eq.  423.  1  Domat,  book  3,  tit.  5.  The  appellants 
themselves  seem  to  have  been  fully  aware  of  the  justice  of  this  rule, 
as  in  all  their  communications  with  the  mortgagees  they  have  ad- 
mitted their  liability  to  pay  interest ;  and  in  their  bill,  filed  in  1837, 
to  have  satisfaction  entered  on  the  mortgage,  (which  makes  a  part  of 
the  record  of  this  case,)  they  offer  "  to  pay  interest  at  five  per  cent, 
from  the  8th  of  December,  1821."  This  may  not,  of  itself, 
[  *  155  ]  be  a  sufficient  *  reason  for  disallowing  their  present  excep- 
tion, if  founded  in  justice,  but  it  affords  a  strong  presump- 
tion that  it  has  no  such  foundation. 

The  reasons  alleged  in  support  of  this  exception  are,  first,  that  the 
mortgagors  had  not  possession  of  the  land,  or,  at  least,  received  no 
profits  from  it,  and  that,  in  either  case,  by  the  civil  law,  the  purchaser 
is  not  bound  to  pay  interest  But  we  are  of  opinion  that  this  objection 
is  founded  on  a  mistake  both  of  the  law  and  the  fact.  The  mortgage 
was  given  more  than  two  years  after  the  sale  to  the  mortgagors,  and 
title  executed  to  them.     A  large  portion  of  the  purchase-money  had 
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been  paid,  and  no  objection  made,  that  the  purchasers  had  not  all  the 
possession  of  which  the  land  was  capable.  Both  parties  knew  that, 
altiiough  the  Indians  had  ceded  their  title,  they  still  continued  a 
transient  occupancy  of  the  lands  for  hunting-grounds.  They  may 
have  infested  the  lands,  and  rendered  it  dangerous  for  the  owner 
to  occupy  them  in  time  of  war ;  but  their  possession  was  not  what 
the  law  would  term  adverse,  not  being  with  claim  of  title.  There 
was  no  covenant  by  the  vendor  to  expel  or  exterminate  the  Indians ; 
the  purchasers  received  such  possession  of  the  land  as  could  be  given 
them,  cum  onere.  It  was  not  expected  that  the  Indians  should  attorn 
to  them  or  pay  them  rent.  The  purchasers  of  over  a  million  of  acres 
of  wild  lands  did  not  expect  to  make  profits  by  actual  cultivation  or 
reception  of  rents.  Their  expectation  of  profit  was  from  the  increase 
in  value  of  the  lands  from  efflux  of  time  and  the  progress  of  improve- 
ment These  profits  they  have  ^realized,  doubtless  to  the  amount  of 
more  than  a  thousand  per  cent,  on  their  original  investment.  More- 
over, the  record  of  the  Forbes  case,  decided  in  this  court,  and  read 
in  evidence  in  this  case,  by  consent,  shows  that,  in  1828,  eleven 
years  after  the  purchase,  the  appellants,  or  those  under  whom  they 
claim,  declared  under  oath  that  they  had  had  ^'  peaceable  possession  " 
of  the  land  ever  since  their  purchase.  If,  since  that  time,  or  before 
it,  an  actual  pedis  possessio  of  these  lands  may  have  proved  difficult 
or  dangerous,  owing  to  Indian  wars,  it  surely  cannot  be  seriously 
argued,  that  any  warranty,  expressed  or  implied,  either  by  the  civil 
or  the  common  law,  makes  the  vendor  liable  for  the  acts  of  a  public 
enemy,  or  for  a  detention  or  disturbance  of  the  possession  by  the  act 
of  the  sovereign  power.  The  purchasers  have  received  fuU  seisin  and 
possession  of  these  lands  in  the  year  1819,  under  a  title  proved  to  be 
good  and  indefeasible ;  the  execution  of  this  mortgage  is  an  assertion 
of  the  fact ;  they  have  neglected  to  comply  with  their  contract  to  pay 
the  money  sectured  by  the  mortgage  for  ten  years,  at  least,  without 
any  apology ;  and  it  would  be  a  strange  doctrine  indeed, 
and  one  *  equally  unknown  to  the  civil  as  to  the  common  [  *  156  ] 
law,  that  an  accidental  disturbance  of  the  possession  by  the 
public  enemy,  happening  so  many  years  after  such  defieiult  of  pay- 
ment, could  retroact  to  justify  its  previous  detention,  or  operate  as  a 
defenc^e  to  the  payment  either  of  principal  or  interest. 

Besides,  if  it  were  true  that,  during  all  this  time,  the  vendee  was 
unable  to  have  such  a  possession  of  his  land  as  to  receive  profits  from 
it,  the  doctrine  of  the  civil  law,  as  quoted  by  the  learned  counsel  for 
the  appellant, — <<  that  the  vendee  is  not  liable  for  interest  where  he 
received  no  profits  from  the  thing  purchased," — has  no  application 
to  the  present  case.     It  applies  only  to  executory  contracts,  whero 
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the  price  is  contracted  to  be  paid  at  some  future  day,  and  the  con- 
tract is  silent  as  to  interest  In  sach  a  case,  the  civil  law  will  allow 
interest  from  the  date  of  the  contract  of  sale,  if  the  vendee  has  had 
possession  and  received  profits  from  the  thing  purchased.  In  this  it 
differs  from  the  common  law,  which  would  not  allow  interest  before 
the  day  fixed  for  payment,  unless  specially  contracted  for.  But 
where  the  purchaser  has  contracted  to  pay  on  a  given  day,  and  neg- 
lects or  refuses  so  to  do,  both  law  and  equity  subject  him  to  interest 
as  the  measure  of  damages  for  the  breach  of  his  contract. 

A  second  objection  made  to  the  payment  of  interest  is,  that  the 
purchasers  incurred  much  trouble  and  expense  in  obtaining  any 
acknowledgment  of  their  title  from  the  United  States,  and  although 
it  was  finally  decided  by  the  supreme  court  of  the  United  States 
that  their  title  was  valid,  yet  that  the  courts  of  Florida  had  declared 
it  invalid,  and  thus  caused  a  cloud  to  hang  over  it  for  two  or  three 
years,  which  hindered  the  settlement,  improvement,  and  sale  of  the 
lands. 

It  is  hard  to  conceive  on  what  grounds  these  facts  should  consti- 
tute a  defence  to  the  payment  of  interest  The  vendor  did  not,  and 
no  sane  vendor  would,  covenant  that  his  vendee  should  enjoy  the 
property  in  all  future  time,  free  from  unjust  interruption  or  oppres- 
sion, either  by  the  sovereign  power  of  the  State,  the  public  enemy, 
or  individual  trespassers.  At  the  time  this  company  purchased  this 
claim  from  Forbes,  the  United  States  and  Spain  were  in  treaty  for 
the  cession  of  Florida ;  and  doubtless  it  was  the  prospect  of  this 
change  of  sovereign,  and  the  anticipated  increase  in  value  in  conse- 
quence thereof,  that  moved  them  to  purchase  this  large  claim  on 
speculation,  and  to  covenant  to  pay  the  money  for  it,  without  wait- 
ing to  see  whether  the  United  States  would  confirm  the  title,  or  with- 
out exacting  from  the  vendors  any  covenant  for  the  payment  of  any 
expenses  to  be  incurred  in  obtaining  the  confirmation  of  their  title  by 

the  new  sovereign. 
[  •  157  ]  '•  It  may  be  admitted,  also,  that  a  court  of  equity  would 
he^ve  enjoined  the  vendor  from  enforcing  the  collection  of 
the  purchasie-money  while  the  decree  of  the  Florida  court  as  to  the 
title  remained  unreversed,  from  an  apprehension  of  a  total  failure  of 
consideration ;  yet  as  that  judgment  was  reversed,  and  as  the  ven- 
dee was  never  evicted  or  put  out  of  possession,  he  could  have  no 
claim  to  be  released  from  paying  interest,  even  during  the  time  bis 
title  was  thus  unjustly  subject  to  a  cloud,  much  less  for  any  term 
preceding  its  existence,  or  since  its  removal.  As  we  have  already 
said,  there  was  no  covenant  in  this  sale,  nor  is  there  in  this  or  in  any 
sale,  either  of  real  or  personal  property,  any  implied  warranty  by  the 


DECEMBER  TERM,    1847.  687 

Curtis  V.  Inneraritj.    6  H. 


vendor  that  his  vendee  shall  enjoy  it  forever  free  from  all  unjust  or 
illegal  interference  either  by  the  sovereign,  or  the  citizen,  or  the  pub- 
lic enemy. 

If  the  money  secured  by  this  mortgage  had  been  paid  when  it  be- 
came due,  the  mortgagee  could  have  retained  it  with  good  conscience, 
and  the  inortgagor  could  have  shown  no  right  to  recover  it  back  on 
the  gromid  of  failure  of  consideration ;  for  the  consideration  has  not 
failed,  and  the  title  to  the  lands  sold  is  indefeasible.  And  such  being 
the  case,  it  is  hard  to  perceive  any  reason  why  the  mortgagor  should 
not  be  liable  to  the  legal  damages  for  detaining  money  which  he  was 
bound  to  pay. 

Another  reason  urged  against  the  allowance  of  interest  in  this  case 
is  founded  on  the  allegation,  that,  from  the  death  of  Forbes,  in  1822, 
till  1836,  when  John  Innerarity  took  out  letters  of  administration  in 
Florida,  there  was  no  person  to  whom  the  mortgagors  could  legally 
make  payment.  But  this  argument  is  founded  on  a  mistake  of  facts, 
as  it  appears  clearly  by  the  record,  that,  whenever  the  mortgagors 
were  ready  or  willing  to  pay,  they  found  persons  ready  to  receive  and 
give  them  a  good  and  sufficient  acquittance. 

John  Forbes  was  a  trustee,  as  to  this  money,  for  the  heirs  of  Pan- 
ton  and  Thomas  Forbes.  When  the  mortgagors  called  on  the  exec- 
utors of  John  Forbes  to  make  a  partial  payment  on  the  mortgage, 
they  declined  to  receive  it,  but  directed  the  payment  to  be  made  to 
the  cestui  que  trusts^  which  was  accordingly  done.  In  October,  1823, 
one  half  of  the  first  instalment  was  paid  to  William  H.  Forbes,  act- 
ing for  himself  and  the  other  heirs  of  Thomas  Forbes.  In  the  same 
year,  also,  the  mortgagors  paid  to  James  Innerarity,  who  represented 
the  heirs  of  Panton,  the  sum  of  $2,680.81,  and  in  February,  1825,  the 
further  sum  of  $2,080.87.  There  is  no  evidence  of  any  tender  of  the 
balance,  either  to  the  executors  of  Forbes  or  to  the  cestui  que  trusts. 

This  objection  is  therefore  without  foundation ;  and  this 
*  exception  to  the  decree  of  the  court  of  appeals  is  over-   [  *158  ] 
ruled. 

2.  The  second  exception  is  to  the  refusal  of  the  court  to  allow  a 
credit  of  £375,  claimed  by  the  mortgagors. 

After  three  of  the  five  instalments  into  which  the  price  of  the  lands 
was  divided  had  been  paid,  but  before  the  execution  of  the  mortgage 
to  secure  the  last  two,  it  was  discovered  that  John  and  James  Inne- 
rarity, who  were  owners  of  one  fifth  of  the  Panton  interest,  (or  one 
tenth  of  the  two  thirds  sold,)  would  not  assent  to  the  sale  made  by 
John  Forbes.  Whereupon,  as  appears  by  all  the  testimony  and  the 
admissions  of  the  parties,  it  was  agreed  to  refund  to  the  purchasers  a 
proportional  amount  (being  one  tenth)  of  the  purchase-money.  Ac- 
VOL.  XVI.  54 
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cordingly,  three  several  sums  of  £375  were  refunded  to  John  Canio« 
chan,  who  then  represented  the  purchasers.  ^<  Besides  which/'  says 
Forbes,  in  his  letter  of  10th  of  December,  1819,  "  you  will  have  to 
deduct  from  the  acceptances  due  in  1820  and  1821  two  similar  sums 
at  these  distinct  periods."  On  the  trial  below,  the  mortgagees  in- 
sisted, that,  as  the  mortgage  was  given  for  the  balance  due  on  the 
purchase  nearly  a  year  after  the  above-stated  letter  6f  Forbes,  the 
fair  presumption  would  be,  that  all  the  deductions  for  the  defect  of 
title  in  the  Panton  share  had  been  already  made,  as  the  parties  were 
fully  aware  of  the  difficulty,  and  had  already  refunded  large  sums  on 
account  of  it ;  and,  as  further  time  was  given  in  the  mortgage  for  the 
payment  of  the  last  two  instalments,  it  would  not  be  probable  that 
the  parties  had  inadvertently  given  a  security  for  a  larger  sum  than 
was  due.  On  the  contrary,  the  mortgagors  contended  that  they  were 
entitled  to  a  credit  for  two  sums  of  £375,  according  to  the  admission 
in  Forbes's  letter.  The  court  of  appeals  allowed  them  a  credit  for 
one  sum  of  £375,  but  refused  to  allow  the  other,  which  constitutes 
the  ground  of  the  second  exception  to  the  decree. 

As  the  correctness  of  the  position  taken  by  either  party,  on  this 
point,  can  be  subjected  to  the  test  of  mathematical  csdculation  based 
on  admitted  facts,  wis  are  of  opinion  that  this  exception  has  not  been 
sustained.  The  whole  amount  of  purchase-money  for  the  two  thirds 
conveyed  was  £15,000  sterling.  The  deduction  for  the  Innerarity 
interest  was  one  tenth,  or  £1,500,  which  would  make  four  instal- 
ments of  £375  each.  As  the  mortgage  is  given  for  the  last  two  in- 
stalments without  any  deduction,  and  as  it  is  admitted  that  three 
instalments  of  £375  each  were  refunded,  it  is  plain  that  the  fourth 
sum  of  £375  was  not  deducted  from  the  mortgage,  and  equally 
plain  that  John  Forbes  was  mistaken  when  he  said  that  two  sums 

of  £375  remained  yet  to  be  deducted.  The  origin  of  this 
[  *  159  ]   *  mistake  can  easily  be  discerned.     The  first  payment  was 

one  fourth  of  the  whole  purchase-money,  or  £3,750;  the 
one  tenth  refunded  was  £375 ;  but  as  the  remaining  three  fourths 
were  divided  into  four  instalments,  each  of  £2,812  10^.,  the  deduc- 
tion from  each  would  be  but  £281  5s.  He  overlooked  the  fact,  that 
the  last  four  instalments,  being  each  one  fourth  less  than  the  first, 
the  amount  to  be  deducted  would  be  diminished  in  the  same  ratio. 
The  oversight  or  mistake  of  Forbes  in  1819  is  not  greater  than  that 
of  both  parties  in  1820,  when  they  included  in  the  mortgage  £375 
which  they  knew  was  not  due.  But  as  the  fact  is  fully  established, 
that  the  only  subject  of  deduction  was  one  tenth  of  the  whole,  and 
that  three  sums  of  £375  had  been  refunded,  and  no  more,  the  admis- 
sion of  Forbes,  on  the  one  side,  and  the  presumptions  of  fact  drawn 
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firom  the  execation  of  the  mortgage,  on  the  other,  riust  both  yield.to 
the  certainty  of  arithmetic. 

3.  The  third  and  last  ground  of  exception  urged  by  the  appel- 
lants is  the  refusal  of  the  court  to  allow  them  a  credit  for  the  sum  of 
(13,357.75,  paid  to  Thomas  M.  Blount,  the  agent  and  attorney  of 
John  Innerarity. 

Some  two  years  after  the  commencement  of  the  litigation  between 
these  parties,  the  appellants  made  a  payment  to  Thomas  M.  Blount 
of  (13,357.75,  under  the  following  circumstances. 

It  was  admitted  by  both  parties  that  a  large  sum  was  due  on  the 
mortgage,  but  they  differed  widely  as  to  the  amount.  Innerarity, 
being  willing  to  receive  any  amount  which  the  mortgagors  were 
willing  to  pay,  and  give  theiQ  a  general  credit  for  so  much  paid  on 
account,  without  compromitting  his  right  to  recover  the  whole 
amount  claimed  by  him,  gave  a  power  of  attorney  to  Thomas  M. 
Blount,  who  was  going  to  New  York,  where  the  appellants  resided, 
"to  receive  from  the  trustees  of  the  Appalachicola  Land  Company, 
in  the  city  of  New  York,  any  sum  or  sums  of  money  on  account  of 
and  in  part  payment  of  the  mortgage,  &c.,  and  to  give  such  receipt 
or  receipts,  release  or  releases,  therefor,  as  may  be  deemed  requisite 
to  exonerate  the  said  trustees  from  so  much  of  the  said  mortgage  as 
may  be  paid  by  them  on  account  and  in  part  payment,"  &c.  &c. 

With  this  power  of  attorney,  Blount  proceeded  to  New  York,  and, 
instead  of  receiving  such  sums  as  the  mortgagees  might  choose  to 
pay  on  account,  and  giving  such  receipts  or  releases  as  he  was  au- 
thorized to  give,  he  assumed  to  adjust  and  settle  with  the  company 
the  whole  balance  due  on  the  mortgage,  and  to  act  as  if  he  had  been 
authorized  to  arbitrate  and  decide  all  the  matters  in  variance  be- 
tween the  parties,  in  the  controversy  then  pending  in  the  courts  of 
Florida.  For  the  sum  of  (4,832.35,  he  gave  the  mortgagors 
a  discharge  for  the  balance  *  of  the  first  instalment,  includ-  [  *  160  ] 
ing  the  disputed  item  of  damages  on  the  bill  of  exchange, 
claims,  &c.  And  for  a  farther  sum  of  (8,525.38,  he  gave  a  discharge 
of  one  half  the  last  instalment.  Both  Blount  and  the  appellants  well 
knew  that  Innerarity  had  uniformly  and  tenaciously  claimed  a  much 
larger  amount  as  due  on  each  of  these  items ;  and  they  ought  to 
have  known,  that,  even  if  no  more  was  justly  due  on  them  than  the 
amounts  paid,  Blount  had  no  authority  to  compromise  or  adjudicate 
on  tiie  justice  of  Innerarity's  claim.  Besides  these  sums  of  money 
which  are  stated  in  Blount's  release  to  be  the  whole  consideration 
thereof^  he  received  also  a  written  contract  of  Messrs.  Curtis  and 
Ghriswold,  to  pay  a  further  sum  of  (5,000  on  certain  conditions ;  but 
to  whom,  or  how,  or  in  what  contingency,  it  is  difficult  to  discover 
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firom  any  thing  that  appears  on  the  face  of  the  paper,  or  the  evidence 
in  the  cause. 

Soon  after  this  transaction,  (on  30th  January,  i840,)  Inujerarity 
gave  notice  by  letter  to  the  appellants,  that  he  repudiated  the  act  of 
Blount,  and  says :  '<  So  soon  after  his  return  as  I  saw  Mr.  Blount,  he 
informed  me  of  the  provisional  arrangement  that  he  had  made  with 
you,  subject  to  my  approval  But  this  involved  the  suspension  of 
the  sum  of  $5,000,  with  the  corresponding  interest,  &c.,  for  which 
your  contingent  bond  was  proposed,  &c.,  with  the  preliminary,  how- 
ever, of  the  canceUation  of  the  moiety  of  the  mortgage.  This  propo- 
«iition,  I  confess,  startled  me,"  &c. 

The  appellants,  though  thus  informed  by  Innerarity  that  he  con- 
sidered "  Blount  as  placed  in  the  position  of  their  agent,"  and  that  he 
was  unwilling  to  ratify  'Hhis  provisional  arrangement,"  nevertheless 
proceeded  to  put  on  record  in  Florida  the  release  given  them  by 
Blount.  When  this  came  to  the  knowledge  of  Innerarity,  he  again 
addressed  them,  by  letter  of  19th  May,  1840,  as  follows :  "  I  addressed 
you  a  letter  on  the  20th  of  January  last,  and  subsequently  on  the 
25th  of  February,  by  original  and  duplicate,  in  which  I  advised  you, 
that,  having  learned  from  T.  M.  Blount  that  he  had  an  arrangement 
with  you  subject  to  my  approval,  as  he  stated  to  me  and  others,  in 
relation  to  a  discharge  of  one  moiety  of  the  mortgage,  &c.,  I  did  not 
feel  at  liberty,  as  the  representative  of  the  interest  of  others,  for  the 
reasons  stated  in  my  said  letter  of  20th  of  January,  to  sanction  the 
provisional  contract  which  he  made.  To  these  letters  I  have  received 
no  answer,  but  to  my  great  astonishment  have  just  seen  the  deed  of 
release  given  to  you  on  the  19th  of  September,  by  Mr.  Blount,  m 
which  he  proposes  to  act  as  ray  attorney,  and  which  deed  professes 
to  discharge  the  trustees  from  one  moiety  secured  by  the 
[  *  161  ]  above-mentioned  *  mortgage.  In  so  doing,  Mr.  Blount  has 
transcended  his  authority  as  my  attorney,  as  will  appear  by 
reference  to  my  letter  of  attorney,  &c.  &c.  Feeling  it  to  be  my  duty 
to  disavow  this  unauthorized  assumption  of  my  attorney,  and  not 
less  my  duty  to  give  you  timely  warning  to  protect  yourselves  from 
injury,  I  hereby  notify  you  that  I  disavow  and  repudiate  the  deed  of 
release,  &c.  I  have  not  received,  nor  will  not  receive,  any  part  of 
the  money  paid  by  you  to  Mr.  Blount ;  but  will  look  to  you  and  the 
original  security  for  the  debt  due  under  the  said  mortgage." 

The  receipt  of  these  letters  is  admitted  by  the  appellants  in  their 
answer  to  a  supplemental  bill  filed  by  Innerarity,  (June  12,  1840,) 
for  the  purpose  of  having  Blounf  s  release  delivered  up,  and  the 
whole  transaction  between  him  and  the  trustees  declared  firaudolent 
and  \oid.     On  the  6th  of  July,  1840,  Carnochan,  one  of  the  trustees, 
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filed  his  cross-bill  to  make  Bloaiit  a  party,  and  praying  that,  inas- 
mach  as  the  money  paid  to  him  by  the  trustees  had  not  been  applied 
to  the  purpose  for  which  it  was  designed,  it  may  be  paid  into  court 
and  held  under  their  control  On  the  9th  of  April,  1841,  the  appel- 
lants filed  another  cross-bill,  insisting  on  the  full  power  of  Blount  in 
the  transaction,  and  praying  the  court  to  confirm  and  establish  the 
release,  and  to  order  satisfaction  to  be  entered  on  the  mortgage 
accordingly. 

And,  finally,  on  the  27th  of  June,  1841,  after  it  was  ascertained 
that  Blount  and  the  Bank  of  Pensacola  (of  which  he  was  president, 
and  in  which  he  had  deposited  the  money)  were  both  insolvent,  and 
that  the  money  paid  to  him  was  lost,  the  appellants  in  their  answer 
to  the  cross-bill,  for  the  first  time,  offer,  "  to  waive  the  said  release," 
and  ^'  be  satisfied  that  payment  shall  be  held  and  regarded  as  on 
account  of  the  mortgage  generally,  and  be  credited  pro  tafUoJ^ 

On  these  facts,  the  appellants  contend  that  they  are  entitled  to  a 
credit  for  the  money  paid  to  Blount,  because  he  was  authorized  to 
receive  it ;  and  although  the  settlement  he  made,  and  the  release  he 
gave,  may  be  void  for  want  of  authority,  yet  his  acts,  so  far  as  they 
were  authorized,  were  valid  and  binding  on  his  principal* 

"  BrCgularly,  it  is  true,"  says  Lord  Coke,  "  that  when  a  man  doth 
less  than  the  commandment  or  authority  committed  unto  him,  then, 
the  commandment  or  authority  being  not  pursued,  the  act  is  void. 
And  when  a  man  doth  that  which  he  is  authorized  to  do,  and  more, 
then  it  is  good  for  that  which  is  warranted,  and  void  for  the  rest. 
Yet  both  these  rules  have  divers  exceptions  and  limitations."  Co. 
Lit.  258  a.  And  "  Lord  Coke  is  well  warranted,"  says  Mr. 
Justice  Story,  (Story  •on  Agency,  §  166,)  "in  suggesting  [  *  162  ] 
that  there  are  exceptions  and  limitations.  Where  there  is  a 
complete  execution  of  the  authority,  and  something  ex  abundanti  is 
added  which  is  improper,  then  the  execution  is  good  and  the  excess 
only  is  void.  But  when  there  is  not  the  complete  execution  of  the 
power,  or  when  the  boundaries  between  the  excess  and  the  rightful 
execution  are  not  distinguishable,  then  the  whole  would  be  void." 

It  is  contended,  in  the  present  case,  that  the  excess  and  the  right- 
fill  execution  are  easily  distinguishable,  and  that  the  receipt  of  the 
money  was  a  valid  act  and  binding  on  his  principal,  though  the  set- 
tlement and  release  were  void.  But  we  are  of  opinion,  that  the 
appellants  have  not  put  themselves  in  a  condition  to  have  the  benefit 
of  this  principle.  Blount's  power  of  attorney  was  a  bare  authority 
to  receive  money  on  account  of  the  mortgage  then  in  litigation,  if 
the  appellants  chose  to  pay  him  any,  leaving  all  the  questions  in 
dispute  between  the  parties  open  to  future  adjustment     But  the 
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mortgagors  refuse  to  pay  him  money  on  the  conditions  on  which  he 
was  authorized  to  receive  it,  and  give  a  valid  acquittance.  On  the 
contrary,  the  money  given  to  Blount  is  on  their  own  terms,  and  in 
consideration  of  a  settlement,  arrangement,  and  release,  which  they 
knew,  or  ought  to  have  known,  Blount  had  no  authority  to  make. 
The  money  paid,  the  bond  given,  the  receipt  taken,  discharging  them 
from  the  balance  claimed  on  the  bill  of  exchange  and  from  one  half 
of  the  last  instalment,  constitute  one  transaction.  Having  advanced 
the  money  on  their  own  terms  and  conditions,  and  not  on  those  ten- 
dered by  Innerarity,  they  put  him  into  a  situation  in  which  he  must 
either  affirm  or  repudiate  the  whole  transaction.  For  if  he  accepted 
the  money,  they  might  insist  that  he  could  not  reject  the  consider- 
ation on  which  it  was  given,  on  the  familiar  principle  of  the  law, 
^  that  the  principal  cannot  ratify  a  transaction  of  his  agent  in  part, 
and  repudiate  it  as  to  the  rest."  Story  on  Agency,  §  250.  Besides, 
by  thus  undertaking  to  enter  into  a  treaty  with  Blount,  which  they 
knew  could  not  be  binding  without  the  assent  of  Innerarity,  they  in 
fact  constituted  Blount  their  ambassador  or  agent  to  obtain  its  con- 
firmation. They  had  a  perfect  right  to  refuse  to  pay  money  on  the 
terms  dictated  by  Innerarity  in  his  letter  of  attorney ;  and  Innerarity 
had  an  equal  right  to  refuse  it  on  their  terms.  And  when  informed 
by  him,  soon  after  the  transaction,  that  he  considers  Blount  as  their 
agent,  and  that  he  had  proposed  this  transaction  as  a  provisional 
arrangement  subject  to  the  approval  of  Innerarity,  they  keep  silence 
till  he  again  repudiates  the  transaction  and  files  a  bill  to  set 
{  *  163  J  it  aside,  and  never  intimate  a  willingness  *that  Innerarity 
shall  receive  the  money  on  the  terms  he  offered,  till  near 
two  years  afterwards,  when  the  money  was  lost  by  the  insolvency  of 
Blount  and  the  bank.  This  assent  of  the  appellants  to  the  terms  of 
Innerarity  came  too  late,  after  the  money  had  been  lost  by  their 
obstinate  pertinacity  in  endeavors  to  compel  him  to  accept  it  on  their 
own  terms. 

We  are  of  opinion,  therefore,  that  the  court  of  appeals  have  not 
erred  in  refusing  to  credit  the  appellants  with  this  sum  as  a  pay- 
ment on  the  mortgage. 

The  decree  of  the  court  of  appeals  of  Florida  is  therefore  affirmed. 
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Nblson  F.  Shelton,  Appellant,  t;.  CLi^YTON  Tiffin  and  Lilbubn 

P.  Perry. 

6  H.  163. 

Where  a  man  and  his  wifb,  they  having  no  children,  became  residents  on  a  plantation  which 
he  owned  and  cnltivated,  for  the  space  of  two  jears,  and  nothing  to  the  contrary  appeared, 
it  was  held,  that  his  citizenship  of  the  State  where  he  thos  vesided  was  fairly  inferable. 

An  i^pellant  cannot  object  that  another  respondent,  who  has  not  appealed,  was  not  liable  to 
be  tned  in  the  courts  of  the  United  States  by  the  complainant. 

Fimnd  being  alleged,  equity  has  Jurisdiction. 

An  appearance  for  a  party  not  served,  by  counsel  who  has  no  authority  to  waive  process 
and  defend  the  suit,  does  not  bind  the  party,  and  the  judgment  or  decree  is  a  nullity. 
Sach  want  of  authority  may  bo  proved  by  the  attorney  himself. 

A  petition  to  a  parish  court,  in  Louisiana,  for  an  injunction,  which  has  been  abandoned  and 
discontinued,  will  not  enable  the  court  to  take  jurisdiction  upon  the  answer  of  the  de- 
fendant afterwards  filed  and  decree  the  property  in  question  to  the  defendant. 

The  case  is  stated  in  the  opinion  of  the  court* 

JoneSj  for  the  appellant 
OriUenden^  contra. 

^AFLban,  J.,  delivered  the  opinion  of  the  court  [  *  183  J 

This  is  an  appeal  in  chancery  from  the  circoit  court  for 
the  eastern  district  of  Looisiana. 

On  the  10th  of  April,  1838,  the  complainants  below  sold  to  one 
Samuel  Anderson  a  plantation  and  negroes  situated  in  the  parish  of 
Madison,  Louisiana,  for  $75,000.  Thirty-five  thousand  dollars  of 
this  sum  were  paid  in  part  by  surrendering  a  note  which  Anderson 
held  against  Lilburn  P.  Perry,  the  complainant,  and  his  father,  John 
M.  Perry,  for  $13,000 ;  and  by  the  assignment  of  a  note  on  H.  B. 
Austin,  J.  B.  Bagan,  and  WyUe  Bohannon,  of  the  State  of 
*  Mississippi,  for  $18,282.65,  payable  to  Samuel  Anderson  [  *  184  ] 
on  the  1st  of  April,  1839. 

A  mortgage  was  executed  on  the  plantation  and  slaves,  to  secure 
the  payment  of  $40,000,  the  residue  of  the  purchase-money.  At  the 
same  time,  three  notes  or  bonds  were  executed  to  Lilburn  P.  Perry 
by  Samuel  Anderson,  each  for  the  sum  of  $13,333,  payable  on  the 
first  day  of  January,  1842, 1843,  and  1844. 

On  the  11th  of  January,  1839,  Mosely  and  Bouldin,  citizens  of 
Virginia,  instituted  a  suit  in  the  circuit  court  against  L.  P.  Perry 
and  John  M.  Perry,  and  obtained  a  judgment  against  them  for 
$7,500.  An  execution  was  issued,  in  virtue  of  which,  under  the 
laws  of  Louisiana,  the  marshal  levied  upon  the  three  notes  above 
stated  and  the  mortgage,  which  were  sold  by  him,  on  a  credit  of 
twelve  months,  to  Samuel  Anderson,  the  mortgagor,  for  $5,000. 
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Some  time  after  this  purchase,  Robert  Anderson,  the  father  of 
Samuel,  and  Nelson  F.  Shelton,  his  uncle,  haying  procured  a  judg* 
ment  against  Samuel  Anderson  in  the  state  court  of  Louisiana,  sold 
the  mortgaged  property  and  slaves,  and  they  became  the  purchasers 
thereof  and  have  the  possession  of  the  plantation  and  slaves  under 
the  purchase,  claiming  that  the  mortgage  by  Anderson  to  Perry  has 
been  extinguished. 

The  decree  of  the  circuit  court  was  entered  against  Samuel  An- 
derson, Robert  Anderson,  and  Nelson  F.  Shelton  et  aLy  that  within 
sixty  days  they  should  pay  to  the  complainants  $40,000,  with  inter- 
est firom  the  first  day  of  January,  1842,  and  in  default  of  such  pay- 
ment that  they  should  deliver  to  the  complainants  the  possession 
of  the  plantation  and  slaves.  From  this  decree  Shelton  only  has 
appealed. 

The  defendants  pleaded  that  the  circuit  court  had  no  jurisdiction 
of  the  case,  as  Mosely  and  Bouldin,  Robert  Anderson,  and  Shelton 
were  citizens  of  Virginia,  and  the  complainants  were  citizens  of  Mis- 
souri Shelton  being  the  only  appellant,  the  objection  of  citizenship 
must  be  limited  to  him. 

Under  the  act  of  congress,'  jurisdiction  may  be  exercised  by  the 
courts  of  the  United  States  "  between  a  citizen  of  the  State  where 
the  suit  is  brought,  and  a  citizen  of  another  State.*'  "  But  no  per- 
son shall  be  arrested  in  one  district  for  trial  in  another,  in  any  civil 
action."  K  Shelton  be  not  a  citizen  of  Louisiana,  having  raised  the 
question  of  jurisdiction  by  a  plea,  this  suit  cannot  be  sustained 
against  him. 

In  the  declaration  or  bill  an  allegation  of  citizenship  of  the  parties 
must  be  made,  as  it  has  been  held  that  an  averment  of 
[  *  185  ]  *  residence  is  insufficient.     But  the  proof  of  citizenship, 
when  denied,  may  be  satisfactory,  although  all  the  privi- 
leges and  rights  of  a  citizen  may  not  be  shown  to  have  been  claimed 
or  exercised  by  the  individual. 

Shelton  and  wife,  they  having  no  children,  became  residents  of 
Louisiana  in  the  fall  of  1840,  more  than  two  years  before  the  com- 
mencement of  this  suit.  Since  their  residence  commenced,  they 
have  been  absent  from  the  State  only  once,  a  short  time,  on  a  visit  to 
a  watering-place  in  Mississippi.  They  have  resided  the  greater  part 
of  the  time  on  the  plantation  in  controversy,  cultivating  and  improv- 
ing it  by  the  labor  of  the  slaves.  Within  this  time,  a  more  comfort- 
able and  secure  dwelling-house  has  been  constructed.  In  the  winter 
of  1840  or  1841,  Shelton  observed  to  a  witness,  that  he  considered 
himself  a  resident  of  the  State  of  Louisiana* 

^  1  Stats,  at  Lai^,  78. 


DECEMBER  TERM,    1847.  646 

Shelton  v.  Tiffin.    6  H. 

There  is  no  proof  that  he  has  voted  at  any  election  in  Louisianai 
or  served  on  a  jury.  At  one  time  he  refused  to  vote,  but  that  was 
after  this  suit  was  commenced.  Some  of  the  witnesses  say  that  he 
sometimes  spoke  of  returning  to  Virginia,  whether  on  a  visit  or  to 
reside  there  permanently  does  not  appear. 

Where  an  individual  has  resided  in  a  State  for  a  considerable  time, 
being  engaged  in  the  prosecution  of  business,  he  may  well  be  pre- 
sumed to  be  a  citizen  of  such  State,  unless  the  contrary  appear. 
And  this  presumption  is  strengthened  where  the  individual  lives  on  a 
plantation  and  cultivates  it  with  a  large  force,  as  in  the  case  of  Shel- 
ton, claiming  and  improving  the  property  as  his  own. 

On  a  change  of  domicile  from  one  State  to  another,  citizenship 
may  depend  upon  the  intention  of  the  individual.  But  this  intention 
may  be  shown  more  satisfactorily  by  acts  than  declarations.  An 
exercise  of  the  right  of  sufBrage  is  conclusive  on  the  subject;  but 
acquiring  a  right  of  suffrage,  accompanied  by  acts  which  show  a 
permanent  location,  unexplained,  may  be  suifficient.  The  facts  proved 
in  this  case  authorize  the  conclusion,  that  Shelton  was  a  citizen  of 
Louisiana,  within  the  act  of  congress,  so  as  to  give  jurisdiction  to 
the  circuit  court. 

The  defendants  also  demur  to  the  plaintiff's  bill,  on  the  ground, 
that  the  complainants  have  plain  and  adequate  relief  at  law. 

The  demurrer  is  clearly  unsustainable.  Fraud  is  alleged  in  the 
bill,  and  relief  is  prayed  against  a  judgment  and  a  judicial  sale  of  the 
property  in  controversy.  These  and  other  matters  stated  in  the  bill 
show,  that,  if  the  complainants  shall  be  entitled  to  relief,  a  court  of 
equity  only  can  give  it. 

The  great  question  in  the  case  arises  out  of  the  judicial 
sale  •  of  the  mortgage  debt  to  Anderson,  the  mortgagor,  [  •  186  ] 
under  a  judgment  obtained  by  Mosely  and  Bouldin  against 
L.  P.  Perry  and  John  M.  Perry.     If  by  this  sale  the  mortgage  debt 
has  been  extinguished,  no  relief  can  be  given  to  the  complainants. 

Had  the  circuit  court  which  rendered  that  judgment  jurisdiction  of 
the  case  ?  The  plaintiffs  were  citizens  of  Virginia,  John  M.  Perry 
was  a  citizen  of  Louisiana,  and  L  P.  Perry,  of  Missouri.  No  pro- 
cess was  served  upon  L  P.  Perry,  nor  does  it  appear  that  he  had 
notice  of  the  suit  until  long  after  the  proceedings  were  had.  But 
there  was  an  appearance  by  counsel  for  the  defendants,  and  defence 
was  made  to  the  action.  This  being  done  by  a  regularly  practising 
attorney,  it  affords  primd  facie  evidence,  at  least,  of  an  appearance 
in  the  suit  by  both  the  defendants.  Any  individual  may  waive  pro- 
sess,  and  appear  voluntarily. 

John  M.  Perry  acted  in  some  matters  as  the  agent  of  L.  P.  Perry; 
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bat  it  does  not  appear  that  he  had  authority  to  waive  process  and 
defend  the  suit  And  Crawford,  the  attorney,  testified,  that  "  he  had 
no  recollection  of  having  received  any  authority  directly  or  indirectly 
from  L.  P.  Perry,  or  from  any  one  in  his  behalf,  to  defend  the  suit- 
He  received  a  letter  from  John  M.  Perry,  informing  him  that  he 
would  see  upon  the  records  of  the  court  of  the  United  States  a  suit 
commenced  against  him  and  others  by  Mosely  and  Bouldin,  and  he 
wished  to  employ  him  to  defend  it"  And  he  says,  that  "  he  regards 
his  appearance  on  behalf  of  any  other  person  than  John  M.  Perry  in 
said  suit  as  an  inadvertence  on  his  part'' 

This  evidence  does  not  contradict  the  record,  but  explains  it  Tbe 
appearance  was  the  act  of  the  counsel,  and  not  the  act  of  the  court 
Had  the  entry  been,  that  L.  P.  Perry  came  personally  into  court  and 
waived  process,  it  could  not  have  been  controverted.  But  the  appear- 
ance by  counsel  who  had  no  authority  to  waive  process,  or  to  defend 
the  suit  for  L.  P.  Perry,  may  be  explained.  An  appearance  by  coun- 
sel under  such  circumstances,  to  the  prejudice  of  a  party,  subjects  the 
counsel  to  damages  ;  but  this  would  not  sufficiently  protect  the  rights 
of  the  defendant  He  is  not  bound  by  the  proceedings,  and  there  is 
no  other  principle  which  can  afford  him  adequate  protection.  The 
judgment,  therefore,  against  L.  P.  Perry  must  be  considered  a  nullity, 
and  consequently  did  not  authorize  the  seizure  and  sale  of  his  prop- 
erty. 

An  execution  sale  under  a  fraudulent  judgment  is  valid,  if  the 
purchaser  had  no  knowledge  of  the  fraud.  But  in  this  case,  I*  P. 
Perry  was  not  amenable  to  the  jurisdiction  of  the  court,  and  did  no 
act  to  authorize  the  judgment.     He  cannot,  therefore,  be  affected  by 

it,  or  by  any  proceedings  under  it. 
[  *  187  ]  *  In  this  view,  it  is  unnecessary  to  consider  the  objections 
to  the  procedure  under  the  execution.  The  debt  of  $40,000 
was  sold  as  the  property  of  L.  P.  Perry,  when  one  of  the  notes  had 
been  assigned  to  Tiffin,  and  an  equal  interest  in  the  other  two  be- 
longed to  him.  Of  this,  Anderson,  the  purchaser,  had  notice.  It 
would  be  difficult  to  sustain  this  sale  on  legal  principles.  Anderson, 
it  is  insisted,  at  the  marshal's  sale,  purchased  a  "  litigious  right,"  and 
by  article  2622  of  the  Civil  Code,  '^  he  against  whom  a  litigious  right 
has  been  transferred  may  be  released  by  paying  the  transferee  the 
real  price  of  the  transfer,  together  with  interest  from  its  date." 

The  judgment  being  void  for  want  of  jurisdiction  in  the  court, -no 
right  passed  to  Samuel  Anderson  under  the  marshal's  sale ;  conse- 
quently the  mortgage  remains  a  subsisting  lien.  Nor  is  this  lien 
affected  by  the  mortgage  subsequently  executed  by  Samuel  to  his 
father,  Robert  Anderson,  and  his  uncle,  Shelton.    After  the  mortgage 
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to  the  complainants  was  supposed  to  be  extinguished  by  the  judicial 
sale,  Robert  Anderson  and  Shelton  procured  in  a  state  court  a  fore- 
closure of  their  mortgage  which  had  been  previously  given  on  the 
plantation  and  slaves,  and  they  became  the  purchasers  at  the  sale  for 
$36,000.  If  this  procedure  were  bond  fidey  the  purchase  was  made 
subject  to  the  prior  mortgage. 

On  the  23d  of  November,  1839,  a  bill  was  filed  in  the  district  court 
for  the  parish  of  Madison,  by  L.  P.  Perry,  against  Samuel  Anderson, 
representing  the  debt  due,  secured  by  mortgage,  and  that  he  was  in 
possession  of  the  plantation  and  slaves ;  and,  fearing  that  he  might 
remove  the  slaves  or  other  property,  an  attachment  was  prayed.  No 
service  was  made  of  this  writ,  and  the  suit  was  discontinued  the 
28th  of  November,  1889.  A  judgment  seems  to  have  been  irregularly 
entered  by  default,  the  17th  of  November,  1840,  and  on  the  next  day 
an  answer  was  filed  by  Anderson,  setting  up  the  sale  and  extinguish* 
ment  of  the  mortgage  debt,  and  praying  that  the  notes  and  mortgage 
might  be  decreed  as  extinguished,  and  be  delivered  up.  Afterwards, 
on  the  20th  of  May,  1841,  this  suit  was  dismissed  by  the  order  of  the 
court  And  on  the  19th  of  May,  1842,  motion  having  been  previously 
made  and  argued  in  the  district  court,  on  proof  that  ^^  the  defendant, 
Samuel  Anderson,  since  the  institution  of  this  suit  has  become  the 
true  and  legal  owner  of  the  three  notes  sued  on,  and  the  indebtedness 
set  forth  in  plaintiff's  petition  having  been  extinguished  by  confusion, 
the  court  decreed  that  they  should  be  delivered  up."  And  this  decree 
is  relied  on  as  a  bar  to  the  present  suit. 

At  the  time  the  above  decree  was  made,  this  suit  was 
pending  *  in  the  circuit  court,  to  enforce  the  payment  of  the  [  *  188  ] 
notes  directed  to  be  given  up  by  the  district  court.  The 
object  of  the  petition  before  that  court  was  not  the  recovery  of  the 
money,  for  the  notes  were  not  due  when  it  was  filed,  but  to  prevent 
Samuel  Anderson  from  removing  the  negroes,  wasting  the  crops,  &c. 
on  the  plantation.  But  this  petition  had  been  discontinued  for  more 
than  a  year,  when  Anderson  filed  his  answer,  setting  up  his  purchase 
of  the  notes  under  a  judicial  sale,  and  that  the  mortgage  debt  was 
extinguished.  And  on  this  case,  made  in  the  answer  in  no  way 
responsive  to  the  petition,  which  had  long  before  been  abandoned, 
the  parish  judge,  on  motion,  founded  his  decree  that  the  mortgage 
debt  was  extinguished,  and  directed  the  notes  to  be  delivered  up. 

It  is  difficult  to  characterize  in  proper  terms  this  proceeding  of  the 
state  court  The  petition  having  been  abandoned,  there  was  no  pre- 
tence of  jurisdiction  for  the  subsequent  steps  taken  at  the  instance  of 
Anderson.  There  Vas  nothing  in  the  petition,  had  it  not  been 
abandoned,  which  would  have  authorized  such  a  procedure.     The 
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circumstances  under  which  this  judicial  action  was  had  show  a  firaud* 
ulent  contrivance,  on  the  part  of  Anderson,  to  defeat  his  adversaries 
by  the  interposition  of  the  state  court  The  whole  case  was  pending 
in  the  circuit  court  of  the  United  States,  and  this  interference  of  the 
state  court  was  wholly  unauthorized  and  void. 

The  Missii'/sippi  note  for  $18,265,  which  was  assigned  to  complain* 
ants  in  part  payment  of  the  purchase-money,  was  worthless.  The 
parties  to  it  were  insolvent  when  it  was  assigned  to  the  complainants, 
which  fact  was  known  to  the  assignor,  Samuel  Anderson.  He  acted 
fraudulently  in  representing  the  note  to  be  good,  when  he  knew  it 
was  valueless.  By  his  own  confession,  after  the  assignment,  the 
fraud  is  established. 

It  is  insisted,  that,  this  note  having  been  imposed  upon  the  com- 
plainants as  a  good  note,  by  the  fraudulent  repiesentatiou  of  Ander- 
son, they  as  vendors  have  an  equitable  lien  on  the  plantation  and 
slaves  for  the  amount  of  it.  If  the  receipt  of  a  note  of  a  third  person 
in  payment  of  the  purchase-money  be  a  waiver  of  an  equitable  lien 
on  the  real  estate  conveyed,  yet  it  would  seem,  where  a  firaud  had 
been  practised  in  the  assignment  of  the  note,  there  would  be  no 
waiver.  But  however  this  may  be,  it  is  not  strongly  urged,  as  it  is 
believed  that  the  mortgage  debt,  with  the  interest,  will  be  nearly 
equal  to  the  value  of  the  plantation. 

The  history  of  this  case  shows  a  successful  course  of  fraudulent 
combination,  rarely  exhibited  in  a  court  of  justice.  Samuel  Anderson 
purchased  the  plantation  and  slaves  of  the  complainant,  for 
[  ♦  189  ]  •  $75,000.  He  gave  up  a  note  on  L.  P.  Perry  for  $13,000, 
which  was  in  fact  the  only  payment  of  any  value.  The 
Mississippi  note  was  worthless,  and  the  mortgage  debt  he  purchased, 
on  a  credit  of  twelve  months,  for  $5,000.  He  must  have  received 
more  than  that  sum  as  the  product  of  the  plantation.  So  that  in 
fact  he  acquired  the  plantation  and  negroes  for  $13,000,  which  he 
purchased  at  $75,000.  By  this  operation  he  saved  of  the  purchase* 
money  $62,000.  Such  a  result  must  strike  every  one  as  having  been 
procured  through  fraud. 

It  is  unnecessary  to  consider  the  means  through  which  Robert 
Anderson,  the  father  of  Samuel,  and  his  uncle  Shelton,  acquired  title 
to  the  above  property.  The  lien  of  the  complainants'  mortgage  is 
paramount  to  any  title  or  lien  which  they  assert. 

No  deduction  will  be  made  from  the  mortgage  for  the  $5,000 
which  Samuel  Anderson  may  have  paid  to  Mosely  and  Bouldin, 
under  whose  judgment  he  purchased  the  morl^ge  debt.  He  has 
received  from  the  products  of  the  plantation,  wflile  in  possession  of 
it,  more  than  that  sum.     But  if  this  were  not  the  case,  his  fraudulent 
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act  in  the  transfer  of  the  Mississippi  note  is  a  sufficient  ground  for 
the  refusal  of  the  credit. 

In  their  decree,  the  circuit  court  directed  the  sum  of  040,000  to  be 
paid,  with  interest  from  the  first  day  of  January,  1842.  In  this  the 
court  erred.  The  three  notes  were  each  for  013,333 ;  the  first  being 
payable  the  1st  of  January,  1842,  the  second,  the  1st  of  January, 
1843,  and  the  third,  the  1st  of  January,  1844.  The  interest  should 
have  been  calculated  on  the  notes  from  the  time  they  respectively  be- 
came due.  With  this  modification  of  the  decree  of  the  circuit  court, 
a  decree  will  be  here  entered,  to  be  transmitted  to  the  circuit  court; 
and  if  the  money  shall  not  be  paid  within  ninety  days  from  the  filing 
of  this  decree  in  the  circuit  court,  the  mortgage  shall  be  foreclosed, 
and  the  complainantsq)ut  in  possession  of  the  property. 


"William  T.  Pease,  (impleaded  with  John  Chester  and  Tarlbton 
Jones,)  Plaintiff  in  Error,  v.  William  Dwight. 

6  H.  190. 

The  real  payees  of  a  negotiable  note  have  the  right  to  transfer  it  by  indorsement ;  and  if  the 
name  of  another  p>eraon,  who  never  had  any  interest  in  the  note,  appears  thereon  asa  payee, 
the  fact  may  be  shown,  by  evidence  aliundcy  that  he  was  not  a  payee,  and  thus  the  title  of 
the  indorsee  will  be  supported. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  pf 
Michigan,  in  an  action  on  a  negotiable  promissory  note  by  the  in- 
dorsee against  the  makers.  The  note  was  described  in  the  declara- 
tion as  payable  to  Walter  Chester,  and  Pease,  Chester,  and 
Company;  and  it  was  averred  •"  that  the  name  of  the  said  [  *  191  ] 
Walter  Chester  was  inserted  in  the  said  promissory  note  as 
one  of  the  persons  to  whose  order  the  said  sum  of  money  should  be 
paj^able  by  the  said  John  Chester,  for  the  purpose  of,  and  with  the 
intention  on  the  part  of  the  said  John  Chester,  of  procuring  the  said 
Walter  to  indorse  the  said  note  for  the  accommodation  and  benefit 
of  the  said  John  Chester,  and  for  no  other  purpose ;  that  the  said 
note  was  never  delivered  to  the  said  Walter  Chester,  and  that  the 
said  Walter  Chester  never  had  at  any  time  any  interest  or  property, 
or  any  rights  therein,  or  to  the  money  specified  and  mentioned  therein. 

"  That  the  said  note  was  by  the  said  John  Chester  delivered  to  the 
said  Pease,  Chester,  and  Company  alone,  who  received  the  same  and 
indorsed  it  solely,  who  waived  the  indorsement  of  the  said  Walter 
Chester,  and  having  solely  indorsed  the  same,  delivered  the  said  note, 
so  indorsed  as  aforesaid,  to  the  said  plaintiff." 

•Pease  demurred  to  this  count,  because  it  is  not  averred  [  *  192  ] 
in  the  said  first  count  that  Walter  Chester,  one  of  the  joint 
VOL.  XVI.  55 
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payees  of  the  said  promissory  note  described  in  said  counts,  ever 
indorsed  or  delivered  the  same  to  the  said  plaintiff,  or  any  other  per- 
son whatever. 

The  court  below  gave  judgment  for  the  plaintiff 

BateSf  for  the  plaintiff. 

Joy  and  Porter,  with  whom  was  Ashmun,  contra. 

[  •  197  ]       •  Wayne,  J.,  delivered  the  opinion  of  the  court. 

We  think  that  the  only  point  presented  by  the  record  in 
this  case  for  the  decision  of  the  court  was  rightiy  ruled  by  the  circuit 
court 

That  point  is,  whether  a  promissory  note  payable  to  the  order  of 
several  persons,  one  of  whom  inceptively  refused  to  be  a  payee  of  it, 
and  who  was  treated  by  the  drawer  and  other  payees,  both  in  the 
delivery  of  the  note  and  in  its  negotiation,  as  no  party  and  having 
no  interest  in  it,  can  be  transferred  by  the  indorsement  of  the  real 
payees,  so  as  to  give  the  ownership  of  it  to  the  indorsee,  and  a  right 
of  action  upon  it  ex  director  under  the  statute  of  3  and  4  Anne,  c  9. 

The  statute  is,  that  "  any  person,  to  whom  a  promissory  note  that 
is  payable  to  any  person  or  his  order  is  indorsed  or  as- 
[•198  ]  signed,  •or  the  money  therein  mentioned  ordered  to  be  paid 
by  indorsement  thereon,  shall  and  may  maintain  an  action 
for  such  sum  of  money,  either  against  the  person  signing  such  note, 
or  against  any  of  the  persons  who  indorsed  the  same,  in  like  manner 
as  in  cases  of  inland  bills  of  exchange." 

The  statute  requires  a  transfer  to  be  made  by  the  indorsement  of 
the  person  to  whom  the  note  is  payable,  and  the  interpretation  of  it 
is,  that,  where  a  note  is  payable  to  the  order  of  several  persons  not 
in  partnership,  aU  must  separately  sign  their  names  as  indorsers. 
The  object  being,  that,  before  an  indorsee  shall  recover  the  contents 
of  the  note  in  his  own  name,  he  shall  show  he  has  acquired  a  prop- 
erty in  it,  by  a  transfer  from  those  who  were  the  original  payees,  or 
from  others  who  were  their  indorsers.  The  statute  is  not  merely  a 
form,  requiring  all  the  payees  to  indorse,  but  a  substantial  requisi- 
tion, upon  the  presumption  that  all  the  payees  upon  the  face  of  the 
paper  have  an  interest  in  it,  and  that  they  have  indorsed  it.  We 
have,  then,  the  rule,  and  the  reason  of  the  rule.  And  it  seems  to  usi 
that  to  permit  it  to  comprehend  a  case  of  an  undertaking  between 
the  real  parties,  because  a  name  had  been  mistakenly  inserted,  o\ 
had  been  inadvertently  left  upon  the  face  of  the  paper,  when  the 
note  was  delivered  to  the  real  payees  by  the  drawee,  would  be  to 
wrest  the  statute  out  of  its  meaning,  and  to  sacrifice  the  substantial 
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intention  of  it  merely  to  form.  The  statute  meant  to  deal  with  real 
parties.  The  omission  to  erase  the  name  in  such  a  case  does  not 
lessen  the  drawer's  obligation  to  pay  his  note  to  the  real  payees,  or 
their  right  of  action  upon  it  against  the  drawer  as  a  note  of  hand. 
If,  then,  the  real  payees  shall  indorse  the  note  to  a  third  person,  ^hey 
are  within  the  words  of  the  statute  as  indorsers,  and  the  indorsee,  in 
an  action  against  them  or  the  drawer,  may  be  permitted  to  prove  the 
real  character  of  the  undertaking,  by  showing  that  the  name  of  a 
person  had  been  inadvertently  left  upon  the  paper  as  a  payee,  who 
had  refused  to  be  such,  and  who  had  been  waived  as  a  party  to  the 
note,  both  by  the  drawer  and  the  real  payees,  when  the  contract  had 
been  completed  between  them  by  the  delivery  of  the  note.  In  the 
case  before  us,  the  declaration  recites  the  particular  circumstances 
tinder  which  the  note  was  made  and  indorsed.  The  demurrer  admits 
them.  That  is,  that  the  paper  had  been  indorsed  by  the  real  payees  of 
it,  but  not  by  the  nominal  payee,  who  never  was  an  actual  payee  nor 
ever  had  any  interest  in  the  note  by  being  in  any  way  a  party  to  it.  It 
would  really  be  going  very  far  to  say,  that  the  statute  giving  the  in- 
dorsee a  right  of  action  for  such  sum  of  money,  either  against  the 
person  signing  such  note  or  against  any  of  the  persons  who 
indorsed  the  same,  did  not  *mean  it  to  be  exercised  because  [  *  199  ] 
a  person's  name  was  upon  the  face  of  the  paper  who  never 
had  been  a  party  to  it.  No  such  decision  has  been  made.  It  may 
be  because  no  case  of  this  kind  has  ever  occurred  before.  We  can 
find  none  like  it.  In  the  absence  of  all  authority  against  our  con- 
clusion, we  must  take  upon  ourselves  the  responsibility  of  announc- 
ing it  as  an  original  application  of  the  statute  to  this  case,  and  for 
any  case  of  a  like  kind  which  may  occur,  without  intending  it  to  go 
farther.  We  think,  however,  that  the  interpretation  is  sustained  by 
what  has  been  the  practice  under  the  statute  in  some  other  particu- 
lars,— that  it  is  within  the  spirit  of  the  principle  upon  which  the 
statute  has  been  administered.  For  instance,  the  statute  requires 
the  indorsement  of  a  note  to  be  made  by  the  person  to  whom  it  is 
payable,  and  one  of  several  partners  may  indorse  in  the  partnership 
name ;  but  though  a  note  be  made  payable  to  a  partnership,  a  trans- 
fer in  the  name  of  one  partner  alone  will  pass  the  partnership  inter- 
est, if  it  be  proved  that  it  has  been  the  practice  of  the  firm  to  indorse 
for  them  in  the  name  of  one  only.  South  Carolina  Bank  v.  Case, 
8  Bam.  &  Cres.  436.  So  if  one  partner  transfer  in  the  name  for- 
merly used  by  the  partnership.  Williamson  v,  Johnsop,  1  Barn.  & 
Cres.  146 ;  2  D.  d&  R.  281. 

Also,  where  a  bill  is  drawn  upon  a  firm,  and  one  partner  writes 
*^ Accepted,"  adding  only  his  own  name,  it  will  bind  the  firm,  if  they 
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were  in  partnership  at  the  time  of  the  acceptance.  An  indorsement 
by  the  cashier  of  a  bank  of  a  note  payable  directly  to  the  bank  is 
good,  upon  the  ground  that  he  represents  the  interest  of  the  bank  in 
it,  though  he  is  not  officially  or  otherwise  a  payee  upon  the  face  of 
the  note.  In  Goddard  v.  Lyman,  14  Pick.  268,  it  is  said,  a  negotia^ 
ble  note  payable  to  three  persons  may  be  legally  transferred  by  in- 
dorsement by  two  of  them  to  the  third  payee  and  a  stranger;  and,  if 
this  were  doubtful,  the  indorsement  of  the  third  payee  to  the  stranger 
will  clearly  pass  the  property  to  him.  In  Snelling  v.  Boyd,  6  Monroe, 
173,  it  is  said  one  of  several  joint  holders  of  a  bill  of  exchange  may 
transfer  the  whole  interest  in  it  by  indorsement.  Where  the  maker 
of  a  promissory  note  indorsed  the  same,  for  his  own  benefit,  in  the 
payee's  name,  by  virtue  of  a  parol  authority  for  that  purpose  com- 
municated to  him  by  the  payee,  it  was  held  to  be  well  indorsed,  and 
that  the  payee  was  liable  upon  such  indorsement  in  the  same  man- 
ner as  if  it  had  been  made  by  himself  in  his  own  hand.  Turnbull 
V.  Trout,  1  Hall,  336.  The  foregoing,  it  will  be  perceived,  are  all  of 
them  cases  in  which  parol  proof  has  been  admitted  to  show  the  char- 
acter of  the  agencies  by  which  notes  or  bills  have  been 
[  •  200  ]  traiisferred  or  accepted,  without  any  one  of  *the  notes  having 
been  indorsed  within  the  exact  letter  of  the  statute,  though 
all  of  them  are  within  its  spirit 

But  we  rely  altogether  in  this  case,  upon  the  fact  that  the  note 
was  transferred  by  the  indorsement  of  those  who  were  its  real  payees, 
by  those  who  had  the  absolute  property  in  it.  We  think  the  true 
meaning  of  the  statute  is,  that  such  as  have  the  property  in  the  note 
have  the  right  to  indorse,  though  there  shall  be  a  name  upon  the 
paper  of  another  person,  which  was  inserted  by  mistake  as  a  payee, 
or  inadvertently  left  in  when  the  note  was  delivered ;  and  that  in  an 
action  by  the  indorsee,  he  should  be  permitted  to  prove  such  a  fact 
Upon  this  point  of  the  right  of  those  to  indorse  who  have  the  abso- 
lute property  in  a  bill  or  note,  we  will  cite  what  was  said  by  the 
learned  Chief  Justice  Willes,  in  the  conclusion  of  his  opinion  in  the 
case  of  Stone  v.  Bawlinson,  Willes,  562 :  "  On  the  strength  of  this 
case,  I  think  I  may  make  a  syllogism,  which  will  be  conclusive  in  the 
present  case.  Whoever  has  the  absolute  property  in  a  bill,  made 
payable  to  one  or  his  order,  may  assign  it  as  he  pleases,  within  the 
provision  of  the  statute,  and  such  assignee  may  maintain  an  action 
in  his  own  name ;  the  executor  or  administrator  of  a  person  to  whom 
such  bill  is  made  payable  has  the  absolute  property  in  it,  and  there- 
fore he  may  assign  it  to  whomsoever  he  pleases,  and  such  assignee 
may  maintain  an  action  in  his  own  name."  This  was  said  in  answer 
to  an  objection,  that  an  executor  or  administrator  cannot  assign  a 
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promissory  note  made  payable  to  a  person  or  order,  so  as  to  enable 
the  indorsee  to  bring  an  action  in  his  own  name.  So,  a  bill  or  note 
made  payable  or  indorsed  to  Sifeme  sole^  who  afterwards  marries,  or 
"where  it  is  made  daring  the  coverture,  the  right  of  transfer  vests  in 
the  husband,  so  as  to  give  his  indorsee  a  right  of  action  upon  it  in 
his  own  name,  and  the  husband  may  be  sued  as  an  indorser.  Neither 
the  case  of  the  executor  nor  that  of  the  husband  is  within  the  letter 
of  the  statute,  but  both  are  according  to  the  spirit  and  intention  of  it, 
to  permit  indorsements  to  be  made  by  those  who  have  a  property  in 
promissory  notes,  so  as  to  enable  their  indorsee  to  maintain  an  action 
in  his  own  name. 

The  judgment  of  the  circuit  court  is  affirmed. 


Samuel  L.  Foroat  and  Eliza  Ann  Fogartt,  wife  of  E.  W.  Wellb, 
Appellants,  v.  Francis  B.  Conrad,  Assignee  in  Bankruptcy  of 
Thomas  Banks. 

6  H.201. 

A  defendant  in  equity,  whose  interest  is  separate  from  that  of  the  other  defendants,  may  appeal 

without  the  others. 
Where  a  decree  decides  the  right  to  property,  and  directs  it  to  be  delivered  up  or  sold,  or  a 

Bum  of  money  to  bo  paid,  and  the  complainant  is  entitled  to  have  such  decree  carried  into 

immediate  execution,  this  is  a  final  decree,  from  which  an  appeal  lies. 
This  does  not  extend  to  mere  transfers  of  the  possession,  for  the  purpose  of  securing  property 

in  litigation,  such  as  payments  into  court,  appointments  of  receivers,  and  the  like. 
Circuit  courts  should  take  care  not  to  make  what  should  be  mere  interlocutory  decrees  so 

operate  as  to  be  final,  and  compel  an  immediate  appeal  before  the  actual  termination  of  the 

litigation  in  those  courts. 

The  case  is  stated  in  the  opinion  of  the  court. 

Bergeamtj  for  the  motion. 

May^  contra. 

•  Tanet,  C.  J.,  delivered  the  opinion  of  the  court  [  •202  ] 

A  motion  has  been  made  to  dismiss  this  appeal,  upon  the 
ground  that  the  decree  in  the  circuit  court  is  not  a  final  decree, 
within  the  meaning  of  the  acts  of  congress  of  1789,'  and  1803.^ 

The  bill  was  filed  by  the  appellee,  as  the  assignee  in  bankruptcy 
of  a  certain  Thomas  Banks,  in  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana,  against  the  appellants,  and  Banks,  the 
bankrupt,  and  three  other  defendants.  The  object  of  the  bill  was  to 
set  aside  sundry  deeds  made  by  Banks  for  lands  and  slaves,  which 
the  complainant  charged  to  be  firaudulent,  and  for  an  account  of  the 

1 1  Stats,  at  Lai^,  73.  *  2  lb.  244. 
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rents  and  profits  of  the  property  so  conveyed ;  and  also  for  an  account 
of  sundry  sums  of  money  which  he  alleged  had  been  received  by  one 
or  more  of  the  defendants,  as  specifically  charged  in  the  bill,  which 
belonged  to  the  bankrupt's  estate  at  the  time  of  his  bankruptcy. 

The  case  was  proceeded  in  until  it  came  on  for  hearing,  when  the 
court  passed  a  decree,  declaring  sundry  deeds  therein  mentioned  to 
be  fraudulent  and  void,  and  directing  the  lands  and  slaves  therein 
mentioned  to  be  delivered  up  to  the  complainant,  and  also  directing 
one  of  the  defendants  named  in  the  decree  to  pay  him  011,000, 
received  from  the  bankrupt  in  fraud  of  his  creditors,  and  ^  that  the 
complainant  do  have  execution  for  the  several  matters  aforesaid,  in 
conformity  with  law,  and  the  practice  prescribed  by  the  rules  of  the 
supreme  court  of  the  United  States."  The  decree  then  directs  that 
the  master  take  ah  account  of  the  profits  of  the  lands  and  slaves 
ordered  to  be  delivered  up,  from  the  time  of  the  filing  of  the 
[  *  203  ]  •  bill,  until  the  property  was  delivered,  or  to  the  date  of  the 
master's  report,  and  also  an  account  of  the  money  and  notes 
received  by  one  of  the  defendants,  (who  has  not  appealed,)  in  fraud 
of  the  creditors  of  the  bankrupt,  and  concludes  in  the  following 
words :  "  And  so  much  of  the  said  bUl  as  contains  or  relates  to  mat- 
ters hereby  referred  to  the  master  for  a  report,  is  retained  for  further 
decree  in  the  premises ;  and  so  much  of  the  said  bill  as  is  not  now, 
nor  has  been  heretofore,  adjudged  and  decreed  upon,  and  which  is 
not  above  retained  for  the  purposes  aforesaid,  be  dismissed  without 
prejudice,  and  that  the  said  defendants  do  pay  the  costs." 

Among  the  deeds  set  aside  as  fraudulent,  is  one  from  the  bankrupt 
to  Ann  Fogarty,  otherwise  called  Ann  Wells,  for  two  lots  in  the  city 
of  New  Orleans,  and  sundry  slaves,  which  she  afterwards  conveyed 
to  Forgay,  the  other  appellant.  Both  of  these  deeds  are  declared 
null  and  void,  and  the  lots,  with  the  improvements  thereon,  and  the 
negroes,  directed  to  be  delivered  to  the  complainant  for  the  benefit  of 
the  bankrupt's  creditors.  This  part  of  the  decree  is  one  of  the  mat- 
ters of  which  the  complainant  was  to  have  execution.  But  the  ac- 
count of  the  rents  and  profits  of  this  property,  is,  like  other  similar 
accounts,  referred  to  the  master,  and  reserved  for  frirther  decree. 

The  appeal  is  taken  by  Samuel  L.  Forgay  and  Ann  Fogarty,  other- 
wise called  Ann  Wells ;  and  they  alone  are  interested  in  that  portion 
of  the  decree  last  above  mentioned.  The  bankrupt  and  the  three 
other  defendants  have  not  appealed.  These  three  defendants  claimed 
other  property,  which  had  been  conveyed  to  them  at  different  times, 
and  by  separate  conveyances,  as  mentioned  in  the  proceedings.  And 
it  was  not,  therefore,  necessary  that  they  should  join  in  this  appeaL 
Todd  V.  Daniel,  16  Pet  623. 
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The  question  upon  the  motion  to  dismiss,  is,  whether  this  is  afina4 
decree,  within  the  meaning  of  the  acts  of  congress.-  Undoubtedly,  i1 
is  not  final,  in  the  strict,  technical  sense  of  that  term.  But  this  court 
has  not  heretofore  understood  the  words  ^^  final  decrees  ^  in  this  strici 
and  technical  sense,  but  has  given  to  them  a  more  liberal,  and,  as  we 
think,  a  more  reasonable  construction,  and  one  more  consonant  to  the 
intention  of  the  legislature. 

In  the  case  of  Whiting  v.  The  Bank  of  the  United  States,  13  Pet 
15,  it  was  held  that  a  decree  of  foreclosore  and  sale  of  mortgaged 
premises,  was  a  final  decree,  and  the  defendant  entitled  to  his  appeal 
without  waiting  for  the  return  and  confirmation  of  the  sale  by  a  de* 
cretal  order.  And  this  decision  is  placed  by  the  court  upon  the 
ground,  that  the  decree  of  foreclosure  and  sale  was  final 
upon  the  merits,  and  the  *  ulterior  proceedings  but  'a  mode  [  *  204  ] 
of  executing  the  original  decree.  The  same  rule  of  con* 
struction  was  acted  on  in  the  case  of  Michoud  and  others  t;.  Girod 
and  others,  4  How.  503. 

The  case  before  us  is  a  stronger  one  for  an  appeal  than  the  case 
last  mentioned.  For  here  the  decree  not  only  decides  the  title  to  the 
property  in  dispute,  and  annuls  the  deeds  under  which  the  defendants 
claim,  but  also  directs  the  property  in  dispute  to  be  delivered  to  the 
complainant,  and  awards  execution.  And  according  to  the  last  para- 
graph in  the  decree,  the  bill  is  retained  merely  for  the  purpose  of  ad- 
justing the  accounts  referred  to  the  master.  In  all  other  respects,  the 
whole  of  the  matters  brought  into  controversy  by  the  bill  are  finally 
disposed  of  as  to  all  of  the  defendants,  and  the  bill  as  to  them  is  no 
longer  pending  before  the  court,  and  the  decree  which  it  passed  could 
not  have  been  afterwards  reconsidered  or  modified  in  relation  to  the 
matters  decided,  except  upon  a  petition  for  a  rehearing,  within  the 
time  prescribed  by  the  rules  of  this  court,  regulating  proceedings  in 
equity  in  the  circuit  courts.  If  these  appellants,  therefore,  must  wait 
until  the  accounts  are  reported  by  the  master,  and  confirmed  by  the 
court,  they  will  be  subjected  to  irreparable  injury.  For  the  lands  and 
slaves  which  they  claim  will  be  taken  out  of  their  possession  and 
sold,  and  the  proceeds  distributed  among  the  creditors  of  the  bank* 
nipt,  before  they  can  have  an  opportunity  of  being  heard  in  this 
court  in  defence  of  their  rights.  We  think,  upon  sound  principles 
of  construction,  as  well  as  upon  the  authority  of  the  cases  referred  to, 
that  such  is  not  the  meaning  of  the  acts  of  congress.  And  when  the 
decree  decides  the  right  to  the  property  in  contest,  and  directs  it  to 
■be  delivered  up  by  the  defendant  to  the  complainant,  or  directs  it  to 
be  sold,  or  directs  the  defendant  to  pay  a  certain  sum  of  money  to 
the  complainant,  and  the  complainant  is  entitled  to  have  such  decree 
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carried  immediately  into  execution,  the  decree  must  be  regarded  as  a 
final  one  to  that  extent,  and  authorizes  an  appeal  to  this  court,  althongh 
so  much  of  the  bill  is  retained  in  the  circuit  court  as  is  necessary  for 
the  purpose  of  adjusting  by  a  further  decree  the  accounts  between  the 
parties  pursuant  to  the  decree  passed. 

This  rule,  of  course,  does  not  extend  to  cases  where  money  is  di- 
rected to  be  paid  into  court,  or  property  to  be  delivered  to  a  receiver, 
or  property  held  in  Ixust  to  be  delivered  to  a  new  trustee  appointed 
by  the  court,  or  to  cases  of  a  like  description.  Orders  of  that  kind 
are  frequently  and  necessarily  made  in  the  progress  of  a  cause.  But 
they  are  interlocutory  only,  and  intended  to  preserve  the  subject  mat- 
ter in  dispute  from  waste  or  dilapidation,  and  to  keep  it 
[  *  205  ]  within  the  control  of  the  court  *  until  the  rights  of  the  par- 
ties concerned  can  be  adjudicated  by  a  final  decree.  The 
case  before  us,  however,  comes  within  the  rule  above  stated^  and  the 
motion  to  dismiss  is,  therefore,  overruled.  We,  however,  feel  it  our 
duty  to  say  that  we  cannot  approve  of  the  manner  in  which  this  case 
has  been  disposed  of  by  the  decree.  In  limiting  the  right  of  appeal 
to  final  decrees,  it  was  obviously  the  object  of  the  law  to  save  the 
unnecessary  expense  and  delay  of  repeated  appeals  in  the  same  suit, 
and  to  have  the  whole  case,  and  every  matter  in  controversy  in  it, 
decided  in  a  single  appeaL 

In  this  respect  the  practice  of  the  United  States  chancery  courts 
differs  firom  the  JSnglish  practice.  For  appeals  to  the  house  of  lords 
may  be  taken  from  an  interlocutory  order  of  the  chancellor,  which 
decides  a  right  of  property  in  dispute  ;  and  therefore  there  is  no  irre- 
parable injury  to  the  party  by  ordering  his  deed  to  be  cancelled,  or 
the  property  he  holds  to  be  delivered  up,  because  he  may  immediately 
appeal ;  and  the  execution  of  the  order  is  suspended  until  the  decision 
of  the  appellate  court  But  the  case  is  otherwise  in  the  courts  of  the 
United  States,  where  the  right  to  appeal  is  by  law  limited  to  final 
decrees.  And  if,  by  an  interlocutory  order  or  decree,  he  is  required 
to  deliver  up  property  which  he  claims,  or  to  pay  money  which  he 
denies  to  be  due,  and  the  order  immediately  carried  into  execution 
by  the  circuit  court,  his  right  of  appeal  is  of  very  little  value  to  him, 
and  he  may  be  ruined  before  he  is  permitted  to  avail  himself  of  the 
right  It  is  exceedingly  important,  therefore,  that  the  circuit  courts 
of  the  United  States,  in  framing  their  interlocutory  orders,  and  in 
carrying  them  into  execution,  should  keep  in  view  the  difference 
between  the  right  of  appeal  as  practised  in  the  English  chancery 
jurisdiction,  and  as  restricted  by  the  act  of  congress,  and  abstain 
from  changing  unnecessarily  the  possession  of  property,  or  compelling 
the  payment  of  money  by  an  interlocutory  order. 
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Cases,  no  doubt,  sometimes  arise,  where  the  purposes  of  justice 
require  that  the  property  in  controversy  should  be  placed  in  the  hands 
of  a  receiver,  or  a  trustee  be  changed,  or  money  be  paid  into  court. 
But  orders  of  this  description  stand  upon  very  different  principles 
from  the  interlocutory  orders  of  which  we  are  speaking. 

In  the  case  before  us,  for  example,  it  would  certainly  have  been 
proper,  and  entirely  consistent  with  chancery  practice,  for  the  circuit 
court  to  have  announced,  in  an  interlocutory  order  or  decree,  the 
opinion  it  had  formed  as  to  the  rights  of  the  parties,  and  the  decree 
it  would  finally  pronounce  upon  the  tiUes  and  conveyances 
in  contest  But  there  could  be  no  *  necessity  for  passing  [  *  206  ] 
immediately  a  final  decree,  annulling  the  conveyances,  and 
ordering  the  property  to  be  delivered  to  the  assignee  of  the  bankrupt. 
The  decree  upon  these  matters  might  and  ought  to  have  awaited  the 
master's  report;  and  when  the  accounts  were  before  the  court,  then 
every  matter  in  dispute  might  have  been  adjudicated  in  one  final 
decree;  and  if  either  party  thought  himself  aggrieved,  the  whole  mat- 
ter would  be  brought  here,  and  decided  in  one  appeal,  aiid  the  object 
and  policy  of  the  acts  of  congress  upon  this  subject  carried  into 
effect 

These  remarks  are  not  made  for  the  purpose  of  censuring  the 
learned  judge  by  whom  this  decree  was  pronounced,  but  in  order  to 
call  the  attention  of  the  circuit  courts  to  an  inconvenient  practice 
into  which  some  of  them  have  sometimes  fallen,  and  which  is  re- 
garded by  this  court  as  altogether  inconsistent  with  the  object  and 
policy  of  the  acts  of  congress  in  relation  to  appeals,  and  at  the  same 
time  needlessly  burdensome  and  expensive  to  the  parties  concerned, 
and  calculated,  by  successive  appeals,  to  produce  great  and  unreason- 
able delays  in  suits  in  chancery.  For  it  may  well  happen  that,  when 
the  accounts  are  taken  and  reported  by  the  master,  this  case  may 
again  come  here  upon  exceptions  to  his  report,  allowed  or  disallowed 
by  the  circuit  court,  and  thus  two  appeals  made  necessary,  when  the 
matters  in  dispute  could  more  conveniently  and  speedily,  and  with 
less  expense,  have  been  decided  in  one. 

7  H.  660;  11  H.  22;  18  H.  199;  19  H.  288;  2  B.  624;  7  Wal.  842. 


John  Perkins,  Appellant,  v.  Edward  F.   Fourniquet  and  Wife, 

and  Martin  W.  Ewing  and  Wife. 

6  H.  306. 

A  decree,  tiiat  a  oommanity  of  aoqncsts  and  gains  existed  between  husband  and  wife,  and 
ordering  an  account  to  be  taken,  is  not  final,  and  an  appeal  docs  not  lie. 

Appeal,  from  the  circuit  court  of  the  United  State.**  for  the  eastern 
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district  of  Louisiana.     The  case  is  stated  in  the  opinion  of  the 
court 

Henderson  and  FendaU^  for  the  motion. 

Mayer  and  Goze^  contra. 

[  *207  ]       *  Tanby,  C.  J.,  delivered  the  opinion  of  the  court 

This,  like  the  case  just  decided,  is  a  motion  to  dismiss  the 
appeal,  upon  the  ground  that  the  decree  in  the  circuit  court  was  not 
a  final  one. 

In  the  preceding  case,  we  have  stated  the  construction  which  this 
court  has  given  to  the  acts  of  1789^  and  1803^  upon  this  subject; 
and  we  have  stated  it  more  fully  than  the  case  itself  required,  in 
order  that  the  circuit  courts  might  distinctly  understand 
[  *  208  ]  *  the  opinion  entertained  by  this  court,  and  to  prevent,  in 
future,  appeals  from  decrees  and  orders  merely  interlocutory 
in  their  character.  Appeals  from  decrees  of  this  description  appear 
to  be  a  growing  evil,  imposing,  at  every  term,  useless  labor  upon  the 
court,  and  subjecting  the  parties  to  unnecessary  expense  and  delay. 
For,  having  no  jurisdiction  in  such  cases,  they  are  not  legally  before 
the  court  upon  the  appeal,  and  must  of  course  be  dismissed  without 
any  decision  upon  the  matters  in  dispute. 

The  case  now  before  us  may  be  stated  in  a  few  words.  It  is  an 
appeal  from  the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana,  and  it  appears  by  the  record  that  Harriet  J.  Foumiquet 
and  Mary  T.  Ewing  are  two  of  seven  heirs  and  representatives  of 
Mary  Perkins,  who  was  the  wife  of  the  appellant,  and  who  died 
about  twenty  years  before  the  filing  of  this  bill ;  that  the  appellees 
above  named  were  the  children  of  a  former  marriage,  and  with  their 
respective  husbands  filed  the  bill  now  before  us,  against  the  appel« 
lant,  charging  that,  during  the  marriage  of  the  appellant  with  their 
mother,  there  existed  a  community  of  acquests  and  gains  in  certain 
property,  and  praying  that  the  appellant  might  be  compelled  to  ac- 
count and  pay  over  the  amount  due  them  as  heirs  of  their  mother. 
The  appellant  denied,  in  his  answer,  that  any  community  existed, 
and  the  case  was  proceeded  in  to  hearing,  when  the  circuit  couri 
passed  a  decree  declaring  that  the  community  did  exist,  and  that  the 
appellees,  as  heirs  of  their  deceased  mother,  had  a  right  to  recover 
two  sevenths  of  all  their  mother's  rights  of  community  which  accrued 
during  her  marriage  with  the  appellant ;  and  also  two  thirds  of  one 
seventh,  as  representatives  of  so  much  of  the  interest  of  a  deceased 

•  1  Stats,  at  Lai^  7S.  9  2  lb.  244. 
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brother ;  and  referred  the  matter  to  a  master  in  chancery,  to  take  and 
report  an  accomit  of  the  acquests  and  gains ;  and  prescribing  fully 
and  with  proper  precision  the  principles  and  manner  in  which  the 
lands  acquired  were  to  be  divided  and  the  accounts  taken ;  and  the 
decree  concludes  by  reserving  all  other  matters  in  controversy  be- 
tween the  parties  until  the  coming  in  of  the  master's  report. 

This  clearly  is  not  a  final  decree  in  any  respect.  It  is  the  common 
and  ordinary  interlocutory  order  or  decree  passed  by  courts  of  chan« 
eery  in  cases  of  this  kind,  and  is  absolutely  necessary  to  prepare  the 
case  for  a  fin,al  hearing  and  final  decree,  wherever  the  complainant  is 
entitled  to  a  partition  of  property  or  an  account.  For  the  principles 
upon  which  an  account  is  to  be  stated  by  the  master,  or  a  partition 
made,  cannot  be  prescribed  by  the  court  until  it  first  determines  the 
rights  of  the  parties  by  an  interlocutory  order  or  decree;  and  the 
case  cannot  proceed  to  final  hearing  without  it.  And  the 
appellant  is  *not  injured  by  denying  him  an  appeal  in  this  [  *  209  ] 
stage  of  the  proceedings.  Because  these  interlocutory  or- 
ders and  decrees  remain  under  the  control  of  the  circuit  court,  and 
subject  to  their  revision,  until  the  master's  report  comes  in  and  is 
finally  acted  upon  by  the  court,  and  the  whole  of  the  matters  in  con- 
taroversy  between  the  parties  disposed  of  by  a  final  decree.  And 
upon  an  appeal  from  that  decree,  every  matter  in  dispute  will  be 
open  to  the  parties  in  this  court,  and  may  all  be  heard  and  decided  at 
the  same  time. 

The  decree  in  the  case  before  us  being  interlocutory  only,  the  ap- 
peal must  be  dismissed  for  want  of  jurisdiction. 

a  H.  402;  n  H.  22;  16  H.82;  18  H.  199. 


Samuel  T.  Pulliam  and  others.  Appellants,  v.  Edmund  ChristiaN| 
Assignee  in  Bankruptcy  of  William  Allen. 

6  H.  209. 

A  decree  setting  aside  a  deed,  and  ordering  the  property  to  be  delivered  to  a  commissioner 
of  tfie  court,  who  was  to  take  an  account  and  report  all  matters  necessaiy  for  a  final  decree, 
is  not  final,  and  an  appeal  does  not  lie. 

LyonSi  for  the  plaintiff. 

Brooke  and  Myers^  contra. 

*  M'Lban,  J.,  delivered  the  opinion  of  the  court  [  *  211  } 

This  is  an  appeal  in  chancery  from  the  circuit  court  of  the 
eastern  district  of  Virginia. 
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This  case  arises  under  the  bankrupt  law.^  William  AUen,  a  mer- 
chant tailor  in  Richmond,  being  embarrassed,  conveyed  his  whole 
property  to  the  plaintiffs,  as  trustees,  to  pay  his  debts.  In  the  trast 
deed,  he  divides  his  creditors  into  two  classes,  the  first  of  which  was 
to  be  fully  paid  before  the  second  received  any  thing.  Shortly  after 
this,  he  took  the  benefit  of  the  bankrupt  law.  The  assignee  in  bank- 
ruptcy filed  his  bill  to  impeach  the  above  conveyance,  as  firaudnlent 
under  the  bankrupt  law. 

In  their  decree,  the  circuit  court  ordered  that  the  deed  executed  by 
Allen,  as  above  stated,  should  be  set  aside.  And,  without  deciding 
how  far  the  trustees  may  be  liable  to  the  assignee  for  the  sums  re- 
ceived for  the  proceeds  of  the  property,  which  may  have 
{  •  212  ]  been  paid  over  by  them  to  the  creditors  of  *  Allen  before 
they  received  notice,  &c.,  the  court  ordered  and  decreed  that 
the  trustees  should  deliver  over  the  property  conveyed  to  them  which 
had  not  been  disposed  of,  and  that  they  render  sm  account  to  one  of 
the  commissioners  of  the  court,  of  all  the  property  which  came  to 
their  hands,  or  either  of  them,  by  virtue  of  said  deed,  and  of  moneys 
paid  to  the  creditors,  &c. ;  which  account  the  said  commissioner  is 
directed  to  state  and  settie,  and  report  the  same  to  the  court,  with 
any  matters  specially  stated,  deemed  pertinent  by  himself,  or  which 
may  be  required  by  the  parties,  in  order  to  a  final  decree. 

This  decree  is  final  only  as  to  the  trust  deed.  All  the  matters 
arising  under  the  trust  are  referred  to  a  commissioner  for  a  statement 
of  the  account,  to  enable  the  court  to  enter  a  final  decree.  There  is 
no  sale  or  change  of  the  property  ordered  which  can  operate  injuri- 
ously to  the  parties.  Under  such  circumstances,  the  decree  not 
being  final  as  to  the  whole  matter  in  controversy,  the  appeal  must  be 
dismissed.  „ 

18  H.  199. 


The  President  and  Directors  of  the  Bank  of  the  Metropolis, 
Plaintiffs  in  Error,  ?;•  The  President,  Directors,  and  Company 
OF  the  New  England  Bank. 

6  H.  213. 

The  decision  of  this  conit  in  the  Bank  of  the  Metropolis  v.  The  New  England  Bank,  1  How. 
234,  explained,  and  proper  instructions  to  be  given  to  the  jury  on  a  new  trial,  stated. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 
The  case  is  stated  in  the  opinion  of  the  court,  so  far  as  is  needful 
to  lendar  the  same  intelligible. 


1  5  Stats,  at  Large,  440. 
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ChxCj  for  the  plaintiffs. 
Bradley^  contra. 

•  Tanby,  C.  J.,  delivered  the  opinion  of  the  court  [  *  225  J 
This  case  was  before  the  court  at  January  term,  1843, 

and  is  reported  in  1  How.  234.  The  judgment  of  the  circuit  court 
was  then  reversed,  and  the  case  remanded,  with  directions  to  award 
a  venire  facias  de  novo, 

*  Upon  the  second  trial  some  additional  testimony  appears  [  *  226  ] 
to  have  been  offered,  and  two  instructions  given  by  the  court 

to  the  jury,  one  upon  the  prayer  of  the  defendant,  the  other  upon  the 
prayer  of  the  plaintiff,  to  the  last  of  which  the  defendant,  who  is  now 
plaintiff  in  error,  excepted ;  and  the  judgment  of  the  circuit  court 
being  against  him,  he  has  again  brought  the  case  here  by  writ  of 
error. 

The  opinion  expressed  by  this  court  in  reversing  the  former  judg- 
ment and  remanding  the  case,  is  summed  up  in  the  following  para- 
graph, in  1  How.  240 :  — 

"  K,  therefore,"  say  the  court,  "  the  jury  find  that  the  course  of  deal- 
ing  between  the  Commonwealth  Bank  and  the  Bank  of  the  Metropolis 
was  such  as  is  stated  in  the  testimony ;  that  they  always  appeared  to 
be,  and  treated  each  other  as  the  true  owners  of  the  paper  mutually 
remitted,  and  had  no  notice  to  the  contrary ;  and  that  balances  were 
from  time  to  time  suffered  to.  remain  in  the  hands  of  each  other,  to 
be  met  by  the  proceeds  of  negotiable  paper  deposited  or  expected  to 
be  transmitted  in  the  usual  course  of  dealing  between  them,  then  the 
plaintiff  in  error  is  entitled  to  retain  for  the  amount  due  on  the  set- 
tlement of  the  account" 

The  only  question  now  open  upon  this  second  writ  of  error  is, 
whether  the  circuit  court  in  their  instructions  to  the  jury,  have  con- 
formed to  this  opinion.  We  have  examined  them  with  a  good  deal 
of  care,  and  regret  to  find  them  so  complicated  and  involved,  that 
v^e  have  some  difficulty  in  ascertaining  the  meaning  of  the  circuit 
court  It  would  seem  to  be  almost  impossible  for  a  jury  acting  under 
such  instructions  to  comprehend  distinctly  the  issues  of  fact  upon 
which  they  were  to  find  their  verdict  Indeed,  as  we  imderstand  these 
two  instructions,  the  last  paragraph  in  the  second  seems  to  this  court 
to  be  inconsistent  with  the  direction  contained  in  the  first  And  if 
the  last  instruction  stood  by  itself,  without  any  reference  to  the.  first, 
it  might  perhaps  be  construed  to  be  substantially  the  same  with  the 
directions  given  by  the  circuit  court  at  the  former  trial,  which  were 
reversed  upon  the  former  writ  of  error. 
VOL.  XVI.  56 
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It  is  not  usaal  in  remanding  a  case,  to  state  in  the  opinion  of  this 
court  the  particular  manner  in  which  the  instructions  to  the  jury 
should  have  been  framed,  but  to  state  in  the  opinion  the  principles  of 
law  which  govern  the  case  as  it  appears  in  the  record,  and  leave  it  to 
the  circuit  court  to  apply  them  to  the  case,  as  it  may  appear  in  evi- 
dence upon  the  second  trial,  in  such  mankier  and  form  as  it  may  think 
advisable.  From  the  manner,  however,  in  which  the  directions  of 
the  circuit  court  appear  in  the  record  before  us,  upon  the  trial  under 

the  mandate,  we  may  perhaps  prevent  future  difficulty  by 
(  •  227  ]  stating  the  *  form  in  which  insiructions  to  the  jury  might 

have  been  given  so  as  to  carry  into  effect  the  opinion  of  this 
court,  and  enable  the  jury  to  understand  more  clearly  the  points  in 
issue  before  them.  Of  course,  we  do  not  mean  to  prescribe  this  form 
to  the  circuit  court  when  the  case  again  comes  before  it,  because  the 
testimony  then  offered  may  differ  materially  from  that  now  contained 
in  the  record.  But  if,  instead  of  the  complex  instructions  under 
which  the  case  was  decided  at  the  last  trial,  the  following  directions 
had  been  given,  it  would  have  conformed  to  the  opinion  of  this  court 
when  the  case  was  formerly  before  it,  and  at  the  same  time  have  en- 
abled the  jury  to  understand  more  distinctly  the  matters  of  fact  in 
dispute  between  the  parties,  and  submitted  to  them  for  decision. 

1.  If,  upon  the  whole  evidence  before  them,  the  jury  shordd  find 
that  the  Bank  of  the  Metropolis,  at  the  time  of  the  mutual  dealings 
between  them,  had  notice  that  the  Commonwealth  Bank  had  no  in- 
terest in  the  bills  and  notes  in  question,  and  that  it  transmitted  them 
for  collection  merely  as  agent,  then  the  Bank  of  the  Metropolis  was 
not  entitled  to  retain  against  the  New  England  Bank  for  the  general 
balance  of  the  account  with  the  Commonwealth  Bank. 

2.  And  if  the  Bank  of  the  Metropolis  had  not  notice  that  the 
Commonwealth  Bank  was  merely  an  agent,  but  regarded  and  treated 
it  as  the  owner  of  the  paper  transmitted,  yet  the  Bank  of  the  Metro- 
polis is  not  entitled  to  retain  against  the  real  owners,  unless  credit 
was  given  to  the  Commonwealth  Bank,  or  balances  suffered  to  re- 
main in  its  hands  to  be  met  by  the  negotiable  paper  transmitted,  or 
expected  to  be  transmitted,  in  the  usual  course  of  the  dealings  be- 
tween the  two  banks. 

3.  But  if  the  jury  found  that,  in  the  dealings  mentioned  in  the 
testimony,  the  Bank  of  the  Metropolis  regarded  and  treated  the  Com- 
monwealth Bank  as  the  owner  of  the  negotiable  paper  which  it  trans- 
mitted for  collection,  and  had  no  notice  to  the  contrary,  and  upon 
the  credit  of  such  remittances  made  or  anticipated  in  the  usual 
course  of  dealing  between  them,  balances  were  from  time  to  time 
Buffered  to  remain  in  the  hands  of  the  Commonwealth  Bank,  to  be 
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met  by  the  proceeds  of  such  negotiable  paper,  then  the  plaintiff  in 
error  is  entitled  to  retain  against  the  defendant  in  error  for  the  bal« 
ance  of  account  due  from  the  Commonwealth  Bank. 

We  restate  the  former  opinion  of  this  court  in  this  form,  because 
we  presume  it  must  have  been  misunderstood  by  the  circuit  court 
And  as  it  was  not  followed  in  the  proceedings  under  the  mandate, 
the  judgment  must  be  reversed,  and  the  cause  remanded,  with  direc- 
tiona  to  award  a  venire  facms  de  novo. 


Richard  Bein  and  Mary,  his  Wife,  Appellants,  v.  Mary  Heath. 

6  H.  228. 

The  husband  may  be  the  prochein  ami  of  the  wife,  on  a  bill  in  equity  in  which  he  has  no 

interest. 
Thoaghy  nnder  the  law  of  Louisiana,  the  wife  cannot  be  a  surety  for  the  husband,  and  a  loan 

contracted  for  his  benefit  in  her  name,  does  not  bind  her,  yet,  if  she  induces  the  lender  to 

believe  the  loan  is  made  to  her,  and  for  her  benefit  exclusively,  a  court  of  equity  will  nol 

aid  her  to  set  aside  a  mortgage  given  to  secure  its  payment. 

The  case  is  stated  in  the  opinion  of  the  court 
OrUtenden  and  Johnson^  for  the  appellants. 
Bradley  and  Jones,  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  239  ] 

This  is  an  appeal  from  the  circuit  court  for  the  eastern 
district  of  Louisiana. 

The  bill  was  filed  by  the  appellants,  Bein  and  wife,  to  enjoin  pro- 
ceedings under  a  writ  of  seizure  and  sale  taken  out  by  the  appellee, 
Mary  Heath,  to  sell  certain  property  of  the  appellant,  Mary  Bein, 
under  a  mortgage  from  the  latter,  dated  8th  of  May,  1838,  to  secure 
two  notes  drawn  by  her  in  favor  of  her  husband,  and  by  him  in- 
dorsed, —  the  one  for  $10,711.71,  the  other  for  $535.50. 

These  notes,  the  complainants  allege,  were  given  for  a  loan  ob- 
tained by  Richard  Bein,  the  husband,  for  his  own  use,  and  which 
-was  so  applied ;  and  that*  in  such  a  case,  by  the  laws  of  Louisiana, 
the  mortgage  of  the  wife,  and  her  promise  to  pay  the  debt,  or  to 
make  her  property  responsible,  is  not  binding,  but  void. 

The  answer  of  the  appellee  denies  the  averment  of  the  bill,  as  to 
the  purpose  of  the  loan  or  the  use  of  the  money. 

It  is  objected  that  the  suit  being  brought  in  the  name  of  the  hus- 
band and  wife,  it  must  be  considered  the  suit  of  the  husband,  and 
that  a  decree  would  not  bind  the  wife. 

On  looking  into  the  bill,  it  appears  that  the  name  of  the  husband 
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18  used  only  as  the  prochein  ami  of  his  wife.  He  asks  no  relief.  The 
wife  prays  an  injunction  against  the  sale  of  the  mortgaged  property, 
and  a  rescission  of  the  mortgage  and  notes,  and  a  release  from  all 
liability  thereon.  The  bill  was  sworn  to  by  the  wife,  and  a  rule  was 
entered  on  the  attorneys  of  the  defendant,  to  show  cause  why  the 
injunction  should  not  be  granted  in  favor  of  Mary  Bein,  and  at  a 
subsequent  day,  the  writ  was  granted.  An  injunction  bond  was 
given  by  the  wife,  with  security,  the  name  of  the  husband  being  used 
only  as  authorizing  the  wife  to  execute  the  bond.  And  so  through- 
out the  proceedings  the  wife  is  treated  as  the  party  in  interest,  the 

name  of  the  husband  being  formally  used. 
[•240]  •Where  the  wife  complains  of  the  husband,  and  asks 
relief  against  him,  she  must  use  the  name  of  some  other 
person  in  prosecuting  the  suit ;  but  where  the  acts  of  the  husband 
are  not  complained  of,  he  would  seem  to  be  the  most  suitable  person 
to  unite  with  her  in  the  suit  This  is  a  matter  of  practice,  within 
the  discretion  of  the  court.  It  is  sanctioned  in  the  63d  section  of 
Story's  Equity  Pleadings,  and  by  Ponblanque.  The  modem  practice 
in  England  has  adopted  a  different  course,  by  writing  the  name  of 
the  wife  with  a  pe];son  other  than  her  husband,  in  certain  cases. 
From  the  frame  of  the  bill,  no  doubt  is  entertained  that  the  decree 
will  bind  the  wife. 

Prior  to  the  marriage  of  Bein  and  wife,  they  entered  into  a  mar- 
riage contract,  in  which  it  was  stipulated  that  neither  should  be  liable 
for  the  debts  of  the  other ;  and  each  reserved  the  right  of  selling  and 
disposing  of  their  property,  after  marriage,  as  they  might  deem  proper, 
with  the  consent  of  the  other.  The  wife  brought  into  the  marriage, 
and  settled  upon  herself,  as  stated,  property,  real  and  personal,  esti- 
mated to  be  worth  $88,635.  This  contract  was  entered  into  in  ac- 
cordance with  the  Louisiana  law. 

The  loan  was  negotiated  on  the  8th  of  May,  1838,  at  which  time 
it  is  proved  that  Richard  Bein  was  known  to  be  much  embarrassed, 
and,  as  it  appears  in  proof  subsequentiy,  was  actually  insolvent.  In 
the  act  of  mortgage,  Mrs.  Bein  declared  that  she  was  justly  indebted 
unto  Sherman  Heath,  in  the  full  sum  of  $10,711.71,  being  a  loan  of 
money  made  to  her,  and  for  her  sole  benefit,  &c.  This  act  had  all 
the  sanctions  required  by  law.  On  the  10th  of  the  same  month,  a 
check,  payable  to  Mrs.  Mary  Bein,  or  order,  for  the  above  sum,  was 
drawn  by  8.  Heath  and  Co.  on  "  The  CStizens'  Bank  of  Louisiana,'' 
and  handed  to  Mrs.  Bein. 

It  appears  that  Heath  had  knowledge  of  the  embarrassments  of 
Bein,  and  consulted  with  J.  W.  Smith,  a  lawyer,  who  is  a  witness, 
how  the  loan  could  be  legally  made.     He  was  informed  that  it  must 
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be  made  for  the  sole  benefit  and  use  of  the  wife,  and  that  the  hus- 
band should  not  be  interested  in,  or  benefited  by  it  Heath  stated 
that  the  money  belonged  to  his  mother,  and  he  did  not  wish  to  receive 
more  than  the  legal  interest,  for  fear  of  difficulty ;  and  that  he  had 
rather  loan  the  money  to  Mrs.  Bein,  believing  it  to  be  safe,  than  to 
let  other  persons  have  it  at  higher  rates.  Afterwards,  Heath  and 
Bein  being  present,  the  witness  stated  to  them  that  the  loan  would 
not  be  legal  unless  it  was  for  Mrs.  Bein's  sole  use  and  benefit;  "that 
no  loan  could  be  made  legally  to  him  under  cover  of  a 
*loan  to  his  wife,  and  that  it  must  be  a  band  fide  contract  [  *241  j 
with  Mrs.  Bein."  Bein  then,  in  the  most  positive  manner, 
informed  Heath  that  the  proposed  loan  was  a  real  bond  fide  loan  to 
Mrs.  Bein,  that  there  was  no  cover  or  concealment  about  it.  Witness 
examined  the  act  of  mortgage,  and  filled  up  the  check,  and  handed  it 
to  the  notary. 

For  nearly  five  years,  Mrs.  Bein  paid  the  interest  on  the  loan,  kept 
the  property  insured,  and  assigned  the  policy  annually. 

On  the  2d  of  April,  1840,  Richard  Bein  filed  his  petition  for  the 
benefit  of  the  insolvent  act,  attached  to  which  was  a  schedule  of 
his  debts ;  and,  among  others,  a  debt  due  to  his  wife,  for  the  same 
amount  above  loaned  to  her.  It  appears  that  Bein  paid  several  debts 
of  large  amounts  shortly  after  the  loan  was  negotiated,  but,  indepen* 
dently  of  his  own  statements,  there  is  no  positive  evidence  that  these 
payments  were  made  with  the  money  loaned. 

The  article  2412  of  the  civil  code  of  Louisiana  declares :  "  The 
wife,  whether  separated  in  property  by  contract  or  by  judgment,  or 
not  separated,  cannot  bind  herself  for  her  husband,  nor  conjointly 
with  him,  for  debts  contracted  by  him  before  or  during  the  marriage." 

Under  this  law,  a  mortgage  given  by  the  wife  to  secure  a  loan 
made  to  the  husband,  or  to  the  wife  covertly  for  his  use,  is  void.  As 
the  loan  in  question  was  made  to  the  wife,  which  appears  from  the 
mortgage  and  the  check  for  the  money,  a  question  in  the  case  is, 
whether  these  forms  were  adopted  to  charge  the  wife,  in  fraud  of  the 
law,  for  the  benefit  of  the  husband. 

No  fraud  or  mistake  is  alleged  in  the  bilL  The  complainant  states 
that  the  loan  was  made  by  her  husband  for  his  benefit,  that  she  be- 
came his  surety  in  violation  of  the  law  of  Louisiana,  and  was  in- 
duced, contrary  to  her  wish,  to  mortgage  her  property  for  the  pay- 
ment of  the  money.  On  these  grounds,  the  court  are  asked  to  declare 
the  mortgage  void. 

If  this  bill  be  sustainable,  it  must  be  on  the  peculiar  provisions 
of  the  Louisiana  law.  In  ordinary  cases,  it  would  be  demurrable. 
Where  a  feme  covert,  by  the  forms  of  law,  has  conveyed  her  property^ 
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she  can  avoid  the  efiect  of  such  conveyance  only  by  showing  mistake 
or  fraud.  And  this  must  be  alleged  in  the  bill.  On  ordinary  prin- 
ciples, an  individual  is  estopped  from  denying  a  fact  which  he  has 
admitted  in  a  sealed  instrument. 

In  making  the  loan,  Heath  acted  with  great  caution.  He  wa3 
agent  for  his  mother.  He  proceeded  under  legal  advice,  and  consum- 
mated the  agreement  in  the  presence  of  his  counsel  Bein 
[  •  242  ]  was  known  to  be  irresponsible;  consequently,  Heath  *did 
not  rely  upon  him  for  payment.  The  acts  of  Heath,  in 
negotiating  the  contract,  and  the  account  he  gave  of  it,  all  show  that 
he  acted  in  good  faith,  and  in  full  confidence  that  the  loan  was  made 
to  Airs.  Bein.  The  mortgage  was  executed  by  her,  under  the  most 
solemn  declaration,  "  that  the  money  was  borrowed  for  her  benefit," 
—-her  attention  being  specially  directed  to  the  clause  of  the  mortgage 
which  so  declares,  as  appears  from  a  marginal  note,  —  sanctioned  by 
the  notary,  and  signed  also  by  other  persons.  And  the  check  for  the 
money  was  paid  to  the  mortgagor. 

From  these  facts,  it  is  dear  that  Heath  is  not  chargeable  with  col- 
lusion. And  there  is  nothing  on  the  face  of  the  contract  to  excite 
suspicion.  On  such  a  transaction,  the  mortgagee  may  well  stand 
and  claim  the  benefit  of  the  security  until  it  shall  be  impeached  by 
the  mortgagor.  This  is  attempted  to  be  done,  not  by  proof  of  fraud 
or  mistake,  but  on  the  ground  that  the  loan  did  enure  to  the  benefit 
of  the  husband,  and  not  to  the  benefit  of  the  wife.  This  is  a  matter 
subsequent  to  the  contract,  and  involves  the  inquiry,  whether  the 
person  making  a  loan,  with  the  utmost  fairness  and  caution,  to  the 
wife,  must,  to  charge  her,  see  that  the  money  is  applied  to  her  use. 

The  article  which  declares  that  the  wife  cannot  become  the  surely 
of  her  husband,  does  not  superadd  the  above  important  condition  as 
to  the  application  of  the  money.  It  is  not  in  the  law,  unless  it  shall 
have  been  put  there  by  judicial  legislation.  The  fact  that  the  money 
borrowed  was  paid  to  the  husband,  or  was  used  for  his  benefit,  as  a 
matter  of  evidence,  may  be  proved  to  show  the  character  of  the  trans- 
action. And,  connected  with  other  facts,  it  may  conduce  to  estab- 
lish collusion  or  fraud.  But  to  treat  this  supposed  requisite  as  a 
matter  of  law,  under  the  above  article,  would  violate  every  known 
rule  of  construction.  With  this  general  remark,  we  will  examine  the 
Louisiana  decisions  on  this  point. 

The  case  of  Brandegee  v,  Kerr  and  Wife,  7  Martin,  N.  S.  64,  in 
facts  and  principle  is  said  to  be  similar  to  the  one  under  considera- 
tion. That  was  an  <<  action  on  the  note  of  the  wife  indorsed  by  the 
husband,  alleged  to  have  been  received  from  the  wife  on  a  loan  made 
to  her  by  a  check  delivered  to  her."     And  the  court  say,  '<  that  the 
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curcmnstance  of  the  wife  having  a  separate  advantage  in  the  contract, 
being  of  the  essence  of  her  obligation,  must  be  proven  by  some  other 
evidence  than  proof  of  her  having  touched  the  money."  And,  in 
conclusion  they  say :  ^'  Being  of  opinion  that  there  is  no  fact  in  evi- 
dence from  which  it  is  possible  to  infer  that  the  plaintiff's  money 
was  employed  for  the  separate  use  of  the  wife,"  &c.,  "  we  conclude 
that  the  wife  is  not  bound."  The  court  also  say :  "  We 
cannot  distinguish  *  this  paper  from  a  note  joint  and  several  [  *  243  ] 
of  husband  and  wife,  for  they  are  bound  jointly  and  sever- 
ally, and  the  plaintiff  has  prayed  for  a  judgment  joint  and  several." 

It  must  be  admitted  that  the  court,  in  the  above  case,  consider 
proof  of  the  application  of  the  money  to  the  use  of  the  wife  as  essen- 
tial to  bind  her.  And  unless  that  case,  in  its  facts  or  the  law  under 
which  it  was  decided,  shall  be  shown  to  differ  from  the  facts  and  law 
of  the  case  under  consideration,  it  will  constitute  a  rule  of  decision 
in  this  case. 

If  this  action  were  on  the  notes  given  by  Mrs.  Bein  and  indorsed 
by  her  husband,  in  that  respect,  and  also  in  the  payment  of  the 
money  to  the  wife,  the  cases  would  be  similar.  But  in  the  case  be- 
fore us,  the  action  is  on  the  mortgage,  in  which  there  is  no  liability 
of  the  husband,  and  no  decree  is  asked  against  him.  It  is  true,  notes 
were  given  similar  to  that  given  in  the  case  cited,  but  the  notes  of 
Mrs.  Bein,  though  indorsed  by  her  husband,  must  be  considered  as 
connected  with  the  mortgage,  which  explains  the  nature  of  the  trans- 
action. And  in  addition  to  this,  there  is  evidence  that  the  contract 
was  made  with  Mrs.  Bein,  under  the  strongest  assurance  that  the 
loan  was  made  for  her  sole  benefit,  and  under  a  full  conviction  by 
Heath  that  it  was  so  made.  In  these  important  particulars  there  is 
a  difference  between  the  cases.  The  case  cited  seems  to  have  rested 
on  the  face  of  the  note  and  the  check. 

But  still  the  ground,  as  to  the  application  of  the  money,  remains 
unanswered. 

In  the  above  decision,  the  case  of  Damford  t?.  Gros  and  Wife,  7 
Martin,  465,  is  cited,  and  it  is  the  only  authority  referred  to  in  the 
opinion  of  the  court  The  decision  in  that  case  was  founded  on 
the  61st  law  of  Toro.  It  is  cited  by  the  court  as  follows :  "  From 
henceforward,  it  shedl  not  be  lawful  for  the  wife  to  bind  herself  as 
security  for  her  husband,  although  it  should  be  alleged  that  the  debt 
was  converted  to  her  benefit;  and  we  do  also  order,  that  when  the 
husband  and  wife  shaU  obligate  themselves  jointly  in  one  contract, 
or  severally,  the  wife  shall  not  be  bound  in  any  thing,  unless  it  shall 
be  proved  that  the  debt  was  converted  to  her  benefit,  and  she  shall 
then  be  bound  in  proportion  to  what  shall  have  been  so  applied." 
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^  But  if  the  debt  so  applied  to  her  use  served  oaly  to  procure  that 
which  her  husband  was  obliged  to  supply  her  with,  such  as  food, 
clothing,  and  other  necessaries,  then  we  say  tJiat  she  shall  not  be 
bound  in  any  thing." 

The  above  action  was  founded  on  a  promissory  note  subscribed 
by  the  wife  conjointly  with  her  husband.  And  the  court  say,  ^'  that 
the  restriction  imposed  by  the  Spanish  laws  on  the  obliga- 
[  •  344  ]  tions  contracted  by  the  wife  jointly  with  her  husband  *  has 
not  ceased  to  be  in  force,  and  that,  according  to  it,  when 
the  creditor  wishes  to  compel  her  to  the  performance  of  such  an  obU« 
gation,  he  must  prove  that  the  debt  was  converted  to  her  benefit," 

The  law  of  Toro  was  repealed,  with  all  other  Roman',  Spanish, 
and  French  laws  in  Louisiana,  in  every  case  provided  for  in  the  civil 
code  by  article  3521..  The  civil  code  was  adopted  in  1825.  But  as 
the  case  first  cited,  of  Brandegee  v,  Kerr  and  Wife,  was  decided  in 
1828,  after  the  repeal  of  the  law  of  Toro,  it  is  contended  that  the 
decision  could  not  have  been  governed  by  that  law.  But  it  seems, 
from  the  statement  of  one  of  the  counsel,  that  the  contract  was 
made  under  that  law.  The  reference  to  the  case  of  Darnford  i?.  Gros 
and  wife  shows,  as  above  stated,  that  the  decision  against  Kerr  and 
wife  was  made  under  the  law  of  Toro.  This  appears  clearly  from 
the  language  of  the  court 

Great  reliance  is  placed  on  the  case  of  The  Fireman's  Company 
v.  Julia  Louisa  Cross,  4  Robinson,  509.  That  action  was  instituted 
on  a  promissory  note  for  07,000,  drawn  by  the  defendant,  and  secured 
by  mortgage  on  her  paraphernal  property.  It  was  proved  "  that  no 
portion  of  the  money  loaned  was  ever  paid  to  the  defendant,  but 
that  it  was  paid  by  the  plaintiffs  to  different  persons  on  orders  given 
by  the  husband." 

The  facts  in  that  case  show  that  the  wife  was  the  surety  of  the 
husband.  And  the  court  very  properly  held  that  such  proof  was 
admissible,  although  in  the  mortgage  the  wife  stated  the  loan  was 
made  to  her.  Article  2256  declares,  ''  that  parol  evidence  shall  not 
be  admitted  against  or  beyond  what  is  contained  in  the  acts,"  &Xm 
But  this  was  held  not  to  apply  to  contracts  made  infraudem  legis. 

In  their  opinion  the  court  say  :  "  We  are  satisfied  that  the  money 
borrowed  was  intended  for,  and  was  applied  to  the  use  of,  the  de- 
fendant's husband."  "  This  case,"  they  observe,  "  is  much  stronger 
than  that  of  Brandegee  v.  Kerr  and  Wife,  in  which  it  appeared  that 
the  wife  had  actually  received  the  money,  but  there  was  no  proof  of 
its  having  turned  to  her  separate  advantage." 

The  citation  of  the  case  against  Kerr  and  wife  is  a  seeming  sanc- 
tion of  the  ground  on  which  that  case  was  decided.     But  the  case 
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before  the  court  did  not  turn  upon  the  application  of  the  loan,  as  it 
was  clear  that  the  husband  received  the  money,  and  applied  it,  by 
orders  on  the  plaintiffs,  to  the  payment  of  his  own  debts.  This 
shows  the  intent  with  which  the  loan  was  made,  and  also  that  the 
facts  were  known  to  the  plaintiffs.  The  reference  seems  to  have 
been  made  to  the  case  of  Kerr  and  wife  generally,  without  adverting 
to  the  law  under  which  it  was  decided. 

*  Of  the  same  character  was  the  case  of  Pascal  v.  Sanvi-  [  *  245  ] 
net  et  aL^  decided  in  1846,  and  reported  in  manuscript. 

The  husband  and  wife,  by  a  decree,  were  separated  in  property, 
after  which  she  delegated  to  him  extensive  and  general  powers  for 
the  management  and  administration  of  her  affairs.  Two  years  after 
this,  the  husband,  under  this  power,  executed  the  notes  and  mortgage 
in  question,  <*  stating  in  the  act  that  the  sum  was  due  by  his  wife,  in 
consequence  of  a  loan  made  to  her  by  the  defendant,  and  which  he, 
as  her  agent,  acknowledged  to  have  received."  And  the  court  say : 
^  There  is  no  proof  that  any  part  of  this  loan  passed  into  the  hands 
of  the  plaintiff,  or  that  it  was  applied  or  turned  to  her  benefit.  She 
was  not  personally  present  at  the  execution  of  the  act,  and  is  not 
shown  to  have  been  aware  that  the  loan  had  been  made  or  the  mort- 
gage granted." 

From  these  facts,  there  would  seem  to  have  been  no  mode  by 
which  the  wife  could  be  bound,  except  by  showing  that  the  money 
was  applied  to  her  use.  Tliis,  on  being  shown,  would,  it  is  supposed, 
have  confirmed  the  agency.  It  would  have  established  the  band  fide 
character  of  the  act  done  by  the  husband.  As  a  matter  of  evidence, 
then,  to  explain  the  nature  of  the  transaction,  proof  that  the  loan 
accrued  to  the  benefit  of  the  wife  was  necessary  to  bind  her. 

It  must  be  admitted,  that  the  general  language  of  the  court  covers 
the  ground  assumed  by  the  counsel  for  the  appellant.  They  say : 
^  It  has  been  settled,  by  repeated  decisions  of  the  late  supreme  court, 
that  it  is  incumbent  on  the  party  claiming  to  enforce  the  contract  of 
a  married  woman  to  show  that  the  contract  enured  to  her  separate 
advantage."  And  they  cite  the  case  of  Brandegee  v.  Kerr  and  Wife, 
and  repeat,  **  that  the  circumstance  of  the  wife  having  a  separate 
advantage  in  the  contract,  being  of  the  essence  of  her  obligation, 
must  be  proved." 

In  answer  to  these  remarks,  it  may  be  said,  that  the  case  turned 
upon  the  suretyship  of  the  wife,  and  not  upon  the  application  of  the 
money.  The  act  was  done  by  the  husband  without  the  knowledge 
of  the  wife,  which  shows  tiiat  it  was  done  for  his  benefit 

It  was  held,  2  Martin,  N.  S.  39,  that  the  wife  may  bind  herself 
jointly  and  severally  with  her  husband,  provided  she  renounces  the 


670         SUPREME  COURT   OF  THE  UNITED  STATES. 

Bein  v.  Heath.    6  H. 

law  of  Toro  in  due  form.  And  that,  when  this  is  done,  the  creditox 
need  not  prove  that  the  engagement  turned  to  her  advantage.  Bat 
she  cannot  bind  herself  as  surety  for  her  husband,  not  even  by  bind- 
ing herself  in  solido  with  him.     That  decision  was  made  in  1823. 

In  Gasquet  et  oL  v.  Dimitry,  9  Louisiana,  585,  it  was  held,  ^  where 
the  wife  signs  an  act  of  mortgage  with  her  husband, 
[  •  246  ]  •  given  to  secure  a  debt  for  his  benefit,  in  which  she  re- 
nounces formally  all  her  rights,  privileges,  and  mortgages 
on  the  property,  ceding  and  transferring  them  to  her  husband's  cred- 
itor, was  a  contract  entered  into  by  the  wife  conjointly  with  her  hus- 
band, binding  herself  for  his  debt,  which,  being  prohibited  by  article 
2412,  was  void." 

The  court  in  their  opinion  say :  '^  The  counsel  for  the  appellant, 
in  support  of  the  position,  that  the  agreement  on  the  part  of  the 
wife  to  renounce  her  claims  on  the  mortgaged  property  is  null  and 
void,  relies  upon  article  2412."  After  citing  the  article,  they  observe : 
"  The  question  thus  presented  is  to  be  decided  by  us  without  refer- 
ence to  the  laws  of  Toro,  which  have  no  longer  here  the  force  of 
laws,  and  independently  of  former  decisions  of  this  court  while 
guided  by  the  Spanish  jurisprudence ;  but  we  are  called  on  to  say 
what,  in  our  opinion,  is  the  law  of  the  land  on  this  subject,  as  estab- 
lished by  the  code  standing  by  itself." 

On  a  rehearing  of  the  above  case,  the  court  held  that  the  wife 
was  the  surety  of  the  husband,  within  ^'  the  sense  of  article  2412, 
and  that  the  act  was  consequently  void."  And  it  appears  that  the 
legislature,  being  dissatisfied  with  the  decision,  passed  an  act  declar- 
ing '<  that  married  women,  aged  twenty-one  years,  shall  have  the 
right  to  renounce,  in  favor  of  third  persons,  dotal,  paraphernal^  and 
other  rights,"  in  a  certain  forfai,  &c 

In  the  case  of  E.  Monfort  v.  Her  Husband,  4  Robinson,  453,  it 
was  held,  <^  that  the  purchaser  of  dotal  property,  legally  alienated, 
has  nothing  to  do  with  the  investment  of  the  proceeds,  and  that  the 
husband  alone  has  the  administration  of  the  dowry.  If  he  mis* 
applies  it,  there  is  a  Uen  of  the  wife  on  his  property." 

The  law  of  Toro  declared :  "  The  wife  shall  not  be  bound  in  any 
thing,  unless  it  shall  be  proved  that  the  debt  was  converted  to  hei 
benefit."  In  reference  to  this  provision,  the  court  said,  in  the  case  of 
Darnford  v.  Gros  and  Wife,  above  cited :  "  Whether  that  restriction 
was  attended  with  inconvenience  is  not  for  us  to  consider.  Our 
duty  is  to  declare  the  law,  not  to  modify  it"  But  that  law  being 
repealed,  and  another  substituted  in  its  place,  declaring  only  "  that 
the  wife  should  not  be  bound  as  the  surety  of  the  husband,"  it  is 
not  to  be  supposed  that  a  citation  of  decisions  made  under  the  law 
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of  Toro  by  the  court,  in  cases  where  the  wife  was  clearly  the  snrety 
of  the  husband,  was  designed  essentially  to  modify  the  substituted 
act*  That,  in  many  cases,  as  a  matter  of  evidence,  to  charge  the 
wife,  it  may  be  necessary  to  prove  that  the  loan  was  applied 
to  her  use,  may  be  admitted.  But,  under  the  above  article, 
•  we  think  that  such  evidence  cannot  be  required  as  a  mat-  [  *  247  ] 
ter  of  law.     The  cases  cited  did  not  turn  upon  that  ground. 

But  there  is  another  view  arising  from  the  facts  of  this  case,  which 
will  now  be  considered. 

This  is  a  suit  in  chancery,  and  it  is  governed  by  the  general  prin- 
ciples of  such  a  proceeding.  No  new  principle  is  introduced  to 
affect  the  relation  of  the  parties,  or  to  modify  rights  growing  out  of 
their  contract. 

It  is  a  principle  in  chancery,  that  he  who  asks  relief  must  have 
acted  in  good  faith.  The  equitable  powers  of  this  court  can  never 
be  exerted  in  behalf  of  one  who  has  acted  fraudulently,  or  who  by 
deceit  or  any  unfair  means  has  gained  an  advantage.  To  aid  a 
party  in  such  a  case  would  make  this  court  the  abettor  of  iniquity. 
And  we  suppose  that  this  principle  applies  to  the  case  under  consid- 
eration. A  feme  coverty  acting  on  her  own  responsibility,  under  the 
liberal  provisions  of  the  Louisiana  law,  may  act  fraudulently,  deceit- 
fully, or  inequitably,  so  'as  to  deprive  her  of  any  claim  for  relief. 
This  results  from  the  capacity  to  make  contracts  with  which  the  law 
invests  her. 

Heath,  the  agent,  as  has  already  been  said,  acted  in  good  faith* 
He  proceeded  deliberately,  under  legal  advice,  and  there  is  no  ground 
to  charge  him  with  unfairness  or  collusion  against  Mrs.  Bein.  As- 
surances were  made  to  him,  in  the  presence  of  his  counsel,  by  Bein, 
acting  in  behalf  of  his  wife,  that  the  loan  was  for  her ;  that  it  was 
bond  fide^  and  without  any  concealment.  Resting  upon  these  and 
other  assurances,  the  contract  of  loan  was  made,  the  mortgage  was 
executed  by  Mrs.  Bein,  and  the  money  paid  by  Heath  to  her,  under 
the  direction  and  sanction  of  his  counsel.  Now  if  these  representa- 
tions were  false,  and  Heath  was  thereby  induced  to  part  with  the 
money,  can  the  complainant  have  a  standing  in  equity  ? 

Such  a  proceeding  would  be  fatal,  it  is  supposed,  under  the  law  of 
Toro.  For  if  it  were  admitted,  that,  to  make  the  loan  binding  on 
the  wife,  it  must  be  proved  to  have  enured  to  her  use,  yet  if^  through 
the  fraudulent  intervention  of  the  husband,  she  negotiated  the  loan, 
giving  to  it  her  special  sanction,  equity  would  not  relieve  her.  A 
doctrine  contrary  to  this  would  enable  the  wife  to  practise  the  gross- 
est frauds  with  impunity. 

For  nearly  five  years  after  the  loan,  the  interest  was  punctually 
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paid  by  Mrs.  Bein,  the  house  and  lot  were  insured,  and  the  policy 
annually  assigned  for  the  benefit  of  the  mortgagee.     These  facte, 
connected  with  the  repfesentations  which  induced  Heath  to  loan  the 
money,  show,  if  the  loan  was  in  fact  for  the  husband,  a  deliberate 
fraud  on  her  part     Under  such  circumstances,  we  think  the  com- 
plainant cannot  invoke  the  aid  of  a  court  of  chancery. 
[  *  248  ]  She  has  acted  against  conscience,  in  procuring  *the  funds 
of  the  mortgagee.     The  law  protects  her,  but  it  gives  her 
no  license  to  commit  a  fraud  against  the  rights  of  an  innocent  party. 
In  the  repeal  of  the  law  of  Toro,  and  in  substituting  in  its  place  ar- 
ticle 2412,  the  legislature  gave  the  most  unequivocal  evidence  against 
the  policy  of  that  part  of  the  repealed  law  which  required  proof  to 
charge  the  wife  that  the  money  borrowed  was  applied  to  her  use. 

But  in  affirming  the  decree  of  the  circuit  court,  we  place  our  opin- 
ion upon  the  unconscientious  acts  of  the  wife.  The  decree  of  the 
circuit  court  is  affirmed. 

Chief  Justice  Taney,  Justice  Nelson,  and  Justice  Giier  dissented 
from  the  opinion  of  the  court 

12  H.  168;  21  H.  682. 


John  D.  Bowling,  Plaintiff  in  Error,  v.  Jilson  P.  Harrison. 

6  H.  248. 

Whero  a  note  is  sent  by  the  indorsee  to  the  bank  at  which  it  is  payable,  for  collectioo,  and 
the  indorscr  lives  in  the  same  town  in  which  the  bank  is  established,  notice  must  be  given 
to  him  personally,  or  left  at  his  dwelling ;  it  is  not  sufficient  to  place  it  in  the  post-office. 

What  evidence  should  be  given  of  a  usage  affecting  negotiable  paper. 

Error  to  the  circuit  court  of  the  United  States  for  the  soathem 
district  of  Mississippi,  in  an  action  on  a  promissory  note  by  indorsee, 
against  indorser. 

The  case  is  stated  in  the  opinion  of  the  court 

Jones  J  for  the  plaintiff 

OrUtenden  and  Fendallj  contra. 

[  *  256  ]      *  Grier,  J.,  delivered  the  opinion  of  the  court 

The  first  assignment  of  error  in  this  case  is  to  the  instrac- 
\  •  267  ]  tion  •  given  by  the  court  to  the  jury :  "  That,  to  charge  an 
indorser  if  he  lived  in  the  town  in  which  the  note  was  made 
payable,  the  notice  must  be  personal,  unless  he  had  agreed  to  receive 
it  elsewhere,  or  unless,  by  custom  and  usage  of  the  bank  at  which  the 
note  is  payable,  the  notice  of  non-payment  was  left  at  the  post-olGoe.'' 
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As  the  only  qaestion  on  the  trial  of  the  cause  was  the  sufficiency 
of  notice  left  at  the  post-office  at  Vicksburg,  to  charge  an  indorser 
residing  there,  and  not  whether  a  copy  left  at  his  dweUing-house  or 
place  of  business  would  be  proper,  the  phrase  '^  personal  notice '^ 
was  evidently  intended  and  understood  to  include  the  latter  in  oppo- 
sition to  the  former.  This  instruction  is,  therefore,  not  objected 
to  on  the  ground  of  any  inaccuracy  of  expression  on  that  point. 
But  the  complaint  is,  that  the  rule  of  law  on  this  subject  was  erro- 
neously enunciated  by  the  court,  in  stating  the  conditions  under 
which  a  personal  service  of  notice  on  an  indorser  is  required  to  be 
^  residence  in  the  town  where  the  note  was  made  payable." 

It  is  true,  the  terms  in  which  the  rule  of  law  on  that  subject  is 
usually  stated  differ  from  those  dsed  by  the  court  on  this  occasion. 
In  Williams  v.  United  States  Bank,  2  FeU  101,  it  is  thus  stated  by 
this  court :  '*  If  the  parties  reside  in  the  same  city  or  town,  the  iur 
dorser  must  be  personally  noticed  of  the  dishonor  of  the  bill  or  note, 
either  verbally  or  in  writing,  or  a  written  notice  must  be  left  at  his 
dwelling-house  or  place  of  business." 

Mr.  Justice  Story  (Story  on  Bills,  §  312)  states  the  rule  in  these 

.  words  :  ^'  Where  the  party  entitled  to  notice  and  the  holder  reside  in 

the  same  town  or  city,  the  general  rule  is,  that  the  notice  should  be 

given  to  the  party  entitled  to  it,  either  personally,  or  at  his  domicile 

or  place  of  business." 

The  indorsee  or  owner  of  the  note  in  this  case  resided  in  Mary- 
land, and  the  indorser  in  Vicksburg ;  and  it  is  contended  that,  as 
they  are  the  only  parties,  and  do  not  reside  in  the  same  place,  the 
role  is  inapplicable  to  the  case. 

But  we  are  of  opinion,  that,  whether  we  regard  the  reasons  upon 
which  this  rule  is  founded,  or  a  correct  construction  of  the  terms  in 
which  it  is  usually  stated,  the  instruction  given  by  the  court  below 
was  correct,  and  not  such  as  to  mislead  the  jury  in  the  application  of 
the  law  to  the  circumstances  of  the  case  before  them. 

The  best  evidence  of  notice  is  proof  of  personal  service  on  the 
party  to  be  affected  by  it,  or  by  leaving  a  copy  at  his  dwelling.  De- 
positing a  notice  in  the  postKiffice  affords  but  presumptive  evidence 
of  its  reception,  and  is  permitted  to  be  substituted  for  the 
former  only  where  the  latter  would  be  too  *  inconvenient  or  [  *  258  ] 
expensive.  Hence,  when  the  convenience  of  the  public  post 
is  not  needed  for  the  purpose  of  transmission  or  conveyance,  there  is 
no  reason  for  its  use,  or  for  waiving  the  more  stringent  and  certain 
evicfence  of  notice ;  and  therefore,  in  the  practical  application  of  the 
mlc^  the  relative  position  of  the  person  giving  the  notice  and  the 
VOL.  xvf  67 
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party  receiving  it  forms  the  only  criterion  of  the  necessity  for  relax- 
ing it 

A  very  large  portion  of  the  commercial  paper  used  in  this  country 
is  similar  to  that  which  is  the  subject  of  the  present  suit.  They  are 
notes  made  payable  at  a  certain  bank.  The  last  indorsee  or  owner 
transmits  it  to  that  bank  for  collection ;  if  funds  are  not  deposited 
there  to  meet  it  when'  due,  it  is  handed  to  a  notary  or  agent  of  the 
bank,  who  makes  demand  and  protest,  and  gives  notice  of  its  dis- 
honor to  the  indorsers ;  if  they  live  in  the  same  town  or  city  where 
the  bank  is  situated  and  the  demand  made,  and  ^^  where  the  note 
was  payable,^'  he  serves  it  personally,  or  at  their  residence  or  place 
of  business ;  if  they  live  at  a  distance,  so  that  such  a  service  would 
be  inconvenient  and  expensive,  be  sends  the  notice  by  mail  to  the 
nearest  post-office,  or  such  other  place  as  may  have  been  designated 
by  the  party  on  whom  it  is  to  be  served.  This  is  and  has  been  the 
daily  practice  and  constraction  of  the  rule  in  question  over  the  whole 
country,  and  the  only  one  consonant  with  reason. 

This  practical  application  of  the  rulQ  is  correctly  stated  by  the 
court  in  their  instruction  to  the  jury  as  connected  with  the  circum- 
stances of  the  case  before  them,  and  also  within  its  terms  as  it  is 
usually  stated  in  the  books.  The  term  "  holder  "  is  properly  applied 
to  the  person  having  possession  of  the  paper  and  making  the  demand, 
whether  in  his  own  right  or  as  agent  for  another.  The  Planters' 
Bank  of  Vicksburg  were  the  "  holders  "  of  this  note  for  collection, 
and  were  bound  to  give  notice  to  all  the  indorsers.  Smedes  v.  The 
Utica  Bank,  20  Johns.  372.  The  notary,  also,  who  held  the  note  as 
agent  of  the  owner  for  the  purpose  of  making  demand  and  protest, 
may  be  properly  considered  as  the  <<  holder  "  within  the  letter  and 
spirit  of  this  rule.  On  a  careful  examination  of  the  very  numerous 
cases  in  the  books  in  which  the  rule  under  consideration  has  been 
entmciated  in  the  terms  above  stated,  they  will  be  found  not  essen- 
tially to  differ  £rom  the  present  in  their  circumstances.  In  some 
instances,  also,  the  rule  has  been  stated  in  the  terms  used  by  the 
court  below.     See  Bayley  on  Bills. 

An  exception  is  taken,  also,  to  the  instruction  of  the  court :  ^  That 
the  memorandum  attached  to  the  note  in  this  case  was  not  a  suffi- 
cient agreement  to  receive  notice  at  the  post-office,  and  to 
[  *  259  ]  *  dispense  with  personal  notice  on  the  indorser ;  and  that 
the  custom  and  usage  of  the  bank,  as  proved  in  this  case, 
were  not  sufficient  to  dispense  with  personal  notice." 

The  memorandum  is  in  the  following  words :  '^  Third  indorser, 
J.  P.  Harrison,  lives  at  Vicksburg."  The  only  direct  evidence  of 
usage  was,  "  that,  for  several  years  prior  to  the  maturity  of  said  note, 
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it  had  been  the  usage  of  the  Planters'  Bank  of  Vicksburg  to  have 
notice  served  personally  upon  the  indorsers  resident  in  Vicksburg, 
unless  there  was  a  memorandum  on  the  note  designating  a  place 
where  notice  was  to  be  served;  then  the  notice  was  left  at  such 
place."  This  is,  in  fact,  no  usage  peculiar  to  Vicksburg,  but  the  gen- 
eral rule  of  commercial  law.  The  notary  appears  to  have  mistaken 
this  memorandum  for  an  agreement  to  receive  notice  at  the  Vicksburg 
post-office ;  and,  however  willing  to  excuse  himself,  he  has  not  ven- 
tured to  swear  directly  that  there  was  any  known  usage  to  justify 
this  construction,  or  rather  misconstruction,  of  this  memorandum. 
The  counsel  for  plaintiff  in  error  complain  that  the  court  did  not  sub- 
mit it  to  the  jury  to  say  whether  an  inference  might  not  be  drawn, 
from  some  equivocal  or  obscure  expressions  of  the  witness,  that  there 
was  such  a  usage. 

It  is  true,  the  jury  are  the  proper  judges  of  the  credibility  and 
weight  of  testimony,  but  the  court  should  not  instruct  them  to  pre- 
sume or  infer  important  facts,  unless  there  be  testimony  which,  if 
believed,  would  justify  such  a  conclusion. 

It  is  of  the  utmost  importance  to  commercial  transactions,  that  the 
rules  of  law  on  the  subject  of  notice  which  is  to  charge  an  indorser 
be  stable  and  certain,  and  not  suffered  to  fluctuate  and  vary  with  the 
notions  or  caprice  of  banking  corporations  or  village  notaries.     A 
usage,  to  be  binding,  should  be  definite,  uniform,  and  well  known. 
It  should  be  established  by  clear  and  satisfactory  evidence,  so  that  it 
may  be  justly  presumed  that  the  parties  had  reference  to  it  in  mak- 
ing their  contract     Every  day's  experience  shows,  that  notaries,  in 
many  places,  fall  into  loose  ways  of  performing  their  duties,  either 
through  negligence  or  ignorance  ;  and  courts  should  be  cautious  how 
they  encdurage  juries  to  presume  usages  and  customs  contrary  to  the 
settled  rules  of  law,  in  order  to  sanction  the  mistakes  or  misconcep- 
tions of  careless  or  incompetent  officers.     It  was  as  easy  to  have^ 
written  the  memorandum  on  this  note :  '<  The  indorser,  J.  P.  Har- 
rison, agrees  to  receive  notice  at  the  Vicksburg  post-office,"  as  to 
write  it  in  its  present  form ;  and  one  can  hardly  conceive  of  the  pos- 
sibility of  a  well  known  and  established  usage,  that  a  written  mem- 
orandum should  be  construed  without  any  regard  to  its  terms  or  plain 
meaning.     Those  who  afiirm  the  existence  of  such  a  strange 
usage  should  be  held  to  *  strict  proof  of  it ;  and  the  court  [  *  260  ] ' 
were  right  in  not  submitting  it  to  the  jury  to  infer  such  an 
impfobable  and  unreasonable  custom,  by  forced  or  astute  construe- ' 
tioir  of  equivocal  expressions  from  a  willing  witness. 

Liet  the  judgment  be  affirmed. 
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John  C.  Shepparb  and  others,  Plaintiffs  in  Error,  t;.  John  Wilson. 

6  H.  260. 

Under  the  territorial  law  of  Iowa,  a  bill  of  exceptions  taken  after  the  trial  was  of  no  effect. 
Every  coart  of  record  has  power,  at  a  snbseqaent  term,  to  amend  its  records  and  make  them 
conform  to  and  exhibit  the  truth. 

Error  to  the  supreme  court  o£  the  territory  of  Iowa.     The  case  is 
stated  in  the  opinion  of  the  court. 

Clement  Cox  and  Leamedj  for  the  plaintiff 

Cfra/nti  contra. 

[  •  273  ]       •  Grier,  J.,  delivered  the  opinion  of  the  court 

When  this  case  was  before  this  court  at  the  last  term,  on 
a  motion  to  dismiss  the  writ  of  error,  (see  5  How.  211,)  one  of  the  rea- 
sons urged  was,  '^  That  Iowa,  having  been  admitted  into  the  Union  bs 
a  State  since  the  writ  of  error  was  brought,  the  act  of  1838,^  regulating 
its  judicial  proceedings  as  a  territory,  is  necessarily  abrogated  and 
repealed,  and  consequently  there  is  no  law  in  force  authorizing  this 
court  to  reexamine  and  affirm  or  reverse  a  judgment  rendered  by  the 
supreme  court  of  the  territory,  or  giving  this  court  any  jurisdiction 
over  it"  And  the  court  there  say :  "  This  difficulty  has  been  removed 
by  an  act  of  congress,  passed  during  the  present  session,  which  au- 
thorizes the  court  to  proceed  to  hear  and  determine  cases  of  this 
description."  It  afterwards  appeared  that  this  court  had  been  misin- 
formed on  this  subject,  and  that,  by  mistake,  the  State  of  Iowa  had 
been  omitted  in  the  act  of  23d  February,  1847.^  Since  that  time, 
(at  the  present  session  of  congress,)  an  act  has  been  passed  to  rem- 
edy this  omission,  (see  act  of  22d  of  February,  1848,^)  and  the  coort 
have  proceeded  to  hear  and  determine  the  case  on  the  errors  as- 
signed. 

Of  the  numerous  errors  assigned  in  this  case,  but  three  can  be 
noticed  as  coming  properly  under  the  cognizance  of  this  court.  The 
cause  was  originally  tried  before  the  district  court  of  Scott  county, 
and  removed,  by  writ  of  error,  to  the  supreme  court  of  the  territory 
of  Iowa.  That  court  struck  from  the  record  the  bills  of  ex- 
[  *  274  ]  ceptions  alleged  to  have  been  taken  on  the  *  trial  in  the 
court  below.  Consequently,  the  matters  said  to  be  con- 
tained in  those  bills  are  not  before  this  court. 

But  bills  of  exceptions  were  taken  by  the  plaintif&  in  eitor  to*the 
ruling  of  the  supreme  court  of  Iowa,  in  rejecting  the  bills  sealed  by 

*  6  Scats,  at  Large,  285.  *  9  lb.  128.     .  *  8  lb.  211. 
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the  district  court,  and  in  refusing  to  grant  a  numdamus  to  the  judge 
of  the  district  court  to  sign  a  bill  of  exceptions  nunc  pro  tunc  ;  and  this 
rejection  and  refusal  are  now  assigned  for  error  in  this  court  It  has 
been  questioned  whether  the  action  of  the  supreme  court  of  Iowa  on 
these  points  is  the  proper  subject  of  a  bill  of  exceptions,  or  can  be 
reviewed  in  this  court  But,  as  we  perceive  no  error  in  the  course 
pursued  by  the  court,  it  will  be  unnecessary  to  notice  these  objec- 
tions. 

The  case  was  tried  in  the  district  court  of  Scott  county,  at  October 
t^m,  1841,  and  the  bill  of  exceptions  which  was  struck  from  the 
record  was  dated  on  the  21st  of  December,  1843.  It  did  not  purport 
to  have  been  taken  on  .the  trial,  nor  was  there  any  evidence  on  the 
record  that  any  exceptions  were  taken  or  noted  by  the  judge.  And, 
assuming  the  fact  as  stated  by  the  counsel  for  the  defendant  bejow, 
that  he  had  taken  the  exceptions  during  the  trial,  and  had  reduced 
them  to  form  afterwards,  yet  the  bill  was  not  settled  during  the  term 
in  consequence  of  objection  made  to  certain  matters  therein  by  the 
opposite  counsel ;  and  the  judge,  though  he  signed  a  bill  two  years 
after  the  trial,  refused  to  sign  it  nunc  pro  tunCy  as  if  taken  on  the 
trial. 

The  act  of  assembly  of  Iowa,  regulating  the  practice  of  their  courts, 
provides  that,  "  if,  during  the  progress  of  any  trial  in  any.  civil  cause, 
either  party  shall  allege  an  exception  to  the  opinion  of  the  court,  and 
reduce  the  same  to  writing,  it  shall  be  the  duty  of  the  judge  to  allow 
said  exceptions,  and  to  sign  and  seal  the  same  ;  and  the  said  bill  of 
exceptions  shall  thereupon  become  a  part  of  the  record  of  such 
cause ;  and  if  any  judge  of  the  district  court  shall  refuse  to  allow  or 
sign  such  bill  of  exceptions  tendered,  and  the  same  is  signed  by  three 
or  moije  disinterested  bystanders  or  attorneys  of  said  court,  the  judge 
ehall  then  permit  the  said  bill  to  be  filed  and  become  a  part  of  the 
record.  If  the  judge  refuse,  the  supreme  court  of  the  territory  may, 
when  such  cause  is  brought  before  them  by  writ  of  error  or  appeal, 
upon  proper  affidavit  of  such  refusal,  admit  such  bill  of  exceptions 
as  part  of  the  record." 

This  act  requires  that  the  exceptions  must  be  taken  during  the 
progress  of  the  trial,  reduced  to  writing,  and  tendered  to  the  judge, 
and  gives  ample  remedy  to  the  party  injured,  in  case  of  a  refusal  to 
sign  them  or  permit  them  to  be  made  a  part  of  the  record.  If  the 
party  does  not  avail  himself  of  the  remedy  given  him  by 
•the  act,  he  has  no  one  to  blame  but  himself.  It  is  true,  [  •276  ] 
judges  may,  and  often  do,  sign  bills  of  exception  after  the 
trial,  nunc  pro  tunCj  the  bills  being  dated  as  if  taken  on  the  trial ;  but 
the  propriety  of  their  refusal  to  do  so  on  particular  occasions  depends 

57* 
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on  so  mlny  circumstances  which  cannot  appear  on  the  record,  and 
are  known  only  to  themselves,  that  we  ought  not  to  presume  they 
have  acted  improperly  in  the  exercise  of  their  discretion.  Certainly 
a  judge  ought  not  to  be  called  on  to  make  up  a  bill  of  exceptions 
two  or  more  years  after  a  trial,  where  the  counsel  have  disagreed  as 
to  the  facts,  and  failed  to  settle  the  exceptions  at  the  term  in  which 
the  cause  was  tried.  It  is  too  plain  for  argument,  also,  that  a  bill 
purporting  to  be  taken  more  than  two  years  after  the  trial  cannot 
properly  be  made  a  part  of  the  record,  by  any  possible  construction 
of  this  act.  It  is  much  more  stringent  in  its  requirements  as  to  the 
time  and  mode  in  which  a  bill  of  exceptions  shall  be  obtained  and 
placed  on  record,  than  the  statute  of  Westmipster  2,  which  first  gave 
the  bill  of  exceptions.  Yet,  under  that  statute,  the  courts  have  always 
hel4  that  the  exception  should  be  taken  and  reduced  to  writing  at 
the  trial.  Not  that  they  need  be  drawn  up  in  form ;  but  the  sub- 
stance must  be  reduced  to  writing  whilst  the  thing  is  transacting. 
1  Bacon's  Abr.,  tit.  Bill  of  Exceptions. 

The  practice  is  well  settled,  also,  by  the  decisions  of  this  court 
See  Ex  parte  Martha  Bradstreet,  4  Pet  106,  and  the  case  of  Walton 
v.  The  United  States,  9  Wheat.  657,  which  is  precisely  parallel  with 
the  present  There,  the  objection  was  made  that  the  bill  of  excep- 
tions was  not  taken  at  the  trial,  but  purported  on  its  face,  as  in  this 
case,  to  have  been  taken  and  signed  after  judgment  rendered  in  the 
cause.  "  It  is  true,"  say  the  court,  "  that  the  bill  of  exceptions  states 
that  the  evidence  was  objected  to  at  the  trial;  but  it  is  not  said  that 
any  exception  was  then  taken  to  the  decision  of  the  court  So  that, 
in  fact,  it  might  be  true  that  the  objection  was  made,  and  yet  not  in- 
sisted upon  by  way  of  exception.  Bat  the  more  material  considera- 
tion is,  that  the  bill  of  exceptions  itself  appears,  on  the  record,  not 
to  have  been  taken  at  all  until  after  the  judgment  It  is  a  settled 
principle,  that  no  bill  of  exceptions  is  valid  which  is  not  for  matter 
excepted  to  at  the  trial.  We  do  not  mean  to  say  that  it  is  necessary 
(and,  in  point  of  practice,  we  know  it  to  be  otherwise,)  that  the  bill 
of  exceptions  should  be  formally  drawn  and  signed  beforp  the  trial  is 
at  an  end.  It  will  be  sufficient  if  the  exception  be  taken  at  the  trial, 
and  noted  by  the  court  with  the  requisite  certainty ;  and  it  may  after- 
wards, during  the  term,  according  to  the  rules  of  the  court,  be  reduced 
to  form,  and  signed  by  the  judge.  And  so,  in  fact,  is  the 
[  *  276  ]  general  *  practice.  But  in  all  such  cases  the  bill  of  excep- 
tions is  signed  nunc  pro  tuncy  and  it  purports  on  its  face  to 
be  the  same  as  if  actually  reduced  to  writing  during  the  triaL  And 
it  would  be  a  fatal  error  if  it  were  to  appear  otherwise ;  for  the  origi- 
nal authority  under  which  bills  of  exceptions  are  allowed  has  always 
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been  considered  to  be  restricted  to  matters  of  exception  taken  pend- 
ing the  trial,  and  ascertained  before  verdict." 

These  cases  are  conclusive  as  to  the  correctness  of  the  proceedings 
of  the  supreme  court  of  Iowa,  in  striking  out  the  bill  of  exceptions  and 
refusing  to  award  a  mandamus  to  compel  the  district  judge  to  sign  a 
bill  mmc  pro  tunc.  It  will  be  unnecessary,  therefore,  for  this  court  to 
express  any  opinion  on  the  questions,  whether,  under  the  peculiar 
provisions  of  the  statute  of  Iowa,  a  party  who  had  neglected  to  pur- 
sue the  course  pointed  out  by  it  would  be  entitled,  under  any  circum- 
stances, to  the  remedy  of  a  mandamus^  and,  if  so,  whether  a  refusal 
by  the  supreme  court  to  grant  it  could  be  alleged  for  error  in  this 
court 

The  only  other  assignment's  of  error  which  can  be  noticed  by  this 
court  are  those  numbered  11  and  13 :  '^  That  the  supreme  court  erred 
in  af&rming  the  action  of  the  district  court  in  regard  to  the  judgment 
of  April  12, 1842,  on  the  ground  that  the  supersedeas  bond  did  not 
appear  on  the  record  with  the  writ  of  error ;  and  in  affirming  the 
judgment  rendered  by  the  district  court  at  October  term,  1842." 

To  understand  the  nature  of  these  objections,  it  will  be  proper  to 
state  that  this  case  was  tried  in  the  district  court  of  Scott  county,  at 
October  term,  1841,  and  a  verdict  rendered  for  the  plaintiff;  and,  the 
defendants  having  moved  for  a  new  trial,  the  case  was  continued  un- 
der a  curia  advisare  vuU.  Owing  to  a  mistake,  (the  cause  of  which 
it  is  unnecessary  to  explain,)  the  court  did  not  meet  at  the  time  ap- 
pointed by  law  for  the  April  term  in  Scott  county,  but  on  the  week 
following,  which  had  been  fixed  for  the  term  of  a  neighboring  county. 
On  the  12th  of  April,  1842,  an  entry  was  made  on  the  record,  over- 
ruling the  motion  for  a  new  trial,  and  rendering  a  judgment  on  the 
verdict  The  mistake  was  soon  after  discovered,  and  the  defendants 
sued  out  a  writ  of  error  to  reverse  this  judgment,  as  being  coram  nan 
judice  ;  but,  before  the  writ  was  served,  at  the  next  regular  term  of 
the  district  court,  in  October,  1842,  that  court,  treating  the  entry 
made  on  the  record  in  April  as  a  nullity,  because  entered  by  the  clerk 
without  any  authority  from  the  court,  made  the  following  entry  of 
judgment :  — 

"  This  day  came  the  said  plaintiff,  by  his  attorney,  and  it  appear- 
ing to  the  court  that,  at  a  previous  term  of  this  court,  to  wit,  the 
October  term,  1841,  the  issue  previously  joined  in  this  cause 
•  was  submitted  to  a  jury,  who,  after  hearing  the  evidence  and  [  *  277  ] 
arguments  of  coimsel,  returned  into  court  the  following  ver- 
dict, to  wit :  They  find  the  issue  for  the  plaintifi',  and  assess  his  dam- 
ages at  the  sum  of  $1,837.50 ;  whereupon  a  motion  was  made  by  the  at- 
torney for  the  defendants  for  a  new  trial  herein,  which  motion  was,  at 
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said  October  term,  taken  under  advisement  by  the  conrt.  And  it  foriher 
appearing  to  the  court,  that  this  oonrt  has  not,  at  any  time  since,  d^ 
cided  said  motion,  bat  that  said  motion  was  continued  under  advise- 
ment until  the  present  term ;  that  the  order  of  continuance  at  last 
term  was  not  entered  of  record ;  it  is  therefore  ruled  that  said  order 
of  continuance  be  entered,  nunc  pro  tunc.  And  the^  court,  having 
now  fully  considered  the  said  motion  for  a  new  trial,  dotii  overrule  the 
same ;  and  it  is  further  considered  by  the  court,  that  the  plaintiff 
have  and  recover,"  &c.  (completing  the  entry  of  a  judgment  in  tiie 
usual  form.) 

In  this  action  of  the  court  we  can  see  no  error,  nor  any  just 
ground  of  complaint  on  the  part  of  the  plaintifis  in  error.  If  the 
court  had  ordered  the  prior  entry,  made  in  April,  to  be  stricken  firom 
the  record,  as  a  mistake  or  misprision  of  the  clerk,  being  made  with- 
out the  authority  or  order  of  the  court,  the  record  could  not  have 
been  successfully  assailed.  The  court  certainly  had  full  power  to 
amend  their  records,  and  are  the  sole  judges  of  the  correctness  of  the 
entries  made  therein ;  and,  although  they  have  not  said  in  direct 
terms  that  this  entry  should  be  erased  or  stricken  from  the  record, 
they  have  done  so  by  violent  implication,  when  they  adjudge  that  the 
court  had  never  decided  the  motion  for  a  new  trial,  and  treat  the  rec- 
ord as  if  the  entry  of  the  12th  of  April  was  not  upon  it,  or  had  been 
entirely  erased  from  it.  The  objection  that  the  record  was  beyond 
the  reach  of  amendment,  because  the  writ  of  error  had  become  a  su-^ 
persedeas,  and  removed  it  to  the  supreme  court,  is  not  founded  in 
fact.  The  writ  of  error  had  not  been  served  on  the  court,  and  the 
record  was  therefore  legally,  as  well  as  physically,  in  possession  of 
the  district  court,  and  subject  to  amendment  In  order  to  a  superset 
deaSj  the  statute  of  Iowa  evidently  requires  a  service  of  the  writ  upon 
the  court  below,  and  not  only  so,  but  '^  that  one  of  the  judges  of  the 
supreme  court  shall  indorse  upon  the  transcript  of  the  court  below 
allowance  of  said  writ  of  error  for  probable  cause ;  and  in  such  cases 
the  party  issuing  such  writ  shall  give  bond  to  the  opposite  party,  with 
good  security,"  &c.  There  is  no  evidence  on  the  record  that  any  of 
these  requisites  had  been  complied  with. 

It  is,  perhaps,  hardly  necessary  to  state  that  this  case  bears  no  re- 
semblance to  that  of  The  United  States  Bank  v.  Moss,  6 
[  •  278  ]  How.  31,  •  decided  at  this  terra.  There,  the  circuit  court 
had  set  aside  a  regular  valid  judgment  entered  by  the  court 
at  a  former  term,  after  a  verdict  and  trial  on  the  merits,  not  on  the 
ground  that  the  clerk  had  made  the  entry  by  mistake  or  vdthout  proper 
authority  from  the  court,  but  because  of  some  supposed  error  in  law. 
This  case  exhibits  a  question  of  amendment,  and  nothing  more ;  it 
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was,  therefore,  wholly  within  the  discretion  of  the  court  below,  who 
were  acquainted  with  all  the  facts,  and  belonged  appropriately  and 
exclusively  to  them.  M atheson  v.  Grant,  2  How.  263,  284.  Besides, 
the  action  of  the  court  wrought  no  injury  to  the  plaintiffs  in  error. 
If  they  had  removed  the  record  to  the.  supreme  court  by  the  first  writ 
of  error  before  this  amendment  was  made,  and  obtained  a  reversal 
of  the  judgment  because  it  was  entered  without  the  authority  of  a 
properly  constituted  court,  the  supreme  court  would  have  remitted 
the  record,  with  orden  to  proceed  and  enter  a  regular  judgment  on 
the  verdict.  \ 

The  objection  that  the  court  below  could  not  make  this  amend- 
ment for  want  of  a  continuance  is  hardly  worthy  of  notice.  The 
entry  of  C.  A«  V.  operates  as  a  continuance ;  and,  if  it  did  not,  a 
continuance  could  be  entered  at  any  time,  to  effect  the  purposes  of 
justice.  Such  technical  objections  have  long  ceased  to  be  of  any 
avail  in  any  court,  and  are  entirely  cut  off  by  the  statute  of  jeofails 
of  Iowa  of  24th  January,  1839,  §  6. 

The  judgment  of  the  supreme  court  of  Iowa  must  be  affirmed. 

16  H.  160;  20  H.  427. 

The  United  States,  Plaintiffs  in  Error,  v.  A.  Hodoe  and  Levi 

Pearce. 

6  H.  279 

Taking  a  mortgage  from  the  principal  debtor,  as  to  which  time  is  given  for  payment^  bul 
which  is  only  a  collateral  security  for  the  debt,  and  there  being  no  agreement  for  a  vain- 
able  consideration  to  give  time  to  the  debtor  personally,  does  not  discharge  the  sureties. 

A  motion  for  u  new  trial  is  not  a  waiver  of  a  writ  of  error,  and  though  there  is  a  rule  to  that 
effect  in  some  circuits,  effect  can  be  given  to  it  only  by  requiring  the  party  to  waive  hii 
rii^ht  on  the  record,  l)cforc  hearing  his  motion. 

In  Louisiana,  the  sureties  on  a  bbnd  may  be  sued  without  their  principaL 

The  case  is  stated  in  the  opinion  of  the  court. 
Clifford^  (attorney-general,)  for  the  plaintiiis. 
May  and  Brentj  contra. 

•  IMPIjean,  J.,  delivered  the  opinion  of  the  court.  [  *  281 

This  is  a  writ  of  error  to  the  circuit  court  for  the  eastern 
district  of  Louisiana. 

William  H.  Ker,  being  appointed  postmaster  of  the  city  of  New 
Orleans,  in  1836,  gave  a  bond,  with  the  defendants  as  his  security, 
in  the  sum  of  $25,000,  for  the  faithful  discharge  of  his  duties  as  post- 
master. Having  failed  to  perform  those  duties,  an  action  was  com- 
menced on  the  bond  against  his  securities,  alleging  a  large  defalcation 
by  Ker.  and  claiming  the  penalty  of  the  bond. 
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In  their  defence,  the  defendants  set  up  a  mortgage  which  was 
executed  by  Ker  the  15th  of  August,  1839,  on  property  real  and 
personal,  to  secure  the  payment  to  the  post-office  department  of  a 
3um  not  exceeding  $65,000,  or  such  sum  as  might  be  found  due  on 
a  settlement,  from  and  after  six  months  &om  the  date  of  the  mort- 
gage. This  instrument,  which  gives  time  for  the  payment  of  the 
indebtment  by  Ker,  it  is  pleaded,  releases  the  defendants  as  the 
sureties  of  Ker. 

A  jury  being  impanelled,  found  a  verdict  for  the  defendants.  A 
motion  for  a  new  trial  was  made  and  overruled.  No  exception  lies 
to  this  decision.  The  motion  is  made  to  the  sound  discretion  of  the 
court. 

The  questions  arise  on  certain  instructions  to  the  jury  prayed  for 
by  the  district  attorney ;  none  were  asked  by  the  defendants. 

It  is  objected,  that  it  does  not  appear  that  the  exceptions  were 
taken  on  the  trial,  and  signed  by  the  judge  during  the  term.  The 
bill  of  exceptions  states,  that,  "  on  the  trial  of  the  cause,  the 
[  •282  ]  •  district  attorney  requested  the  court  to  charge  the  jury," 
&c.,  and  at  the  close,  "to  which  opinions  of  the  court, 
refusing  to  charge  as  requested,  the  district  attorney  excepts,  and 
prays  that  the  bill  of  exceptions,  with  the  documents  referred  to 
therein,  be  signed,  sealed,  and  made  a  part  of  the  record,  which  is 
accordingly  done,"  and  which  is  signed  by  the  judge.  Upon  its 
face,  this  bill  of  exceptions  appears  to  have  been  regularly  signed ; 
and  the  court  cannot  presume  against  the  record. 

The  first,  fifth,  seventh,  ninth,  and  tenth  instructions,  refused  by 
the  court,  are  not  so  connected  with  the  case  as  to  require  a  consid- 
eration. Nor  is  it  deemed  necessary  to  consider  the  instructions 
given  as  asked  or  as  modified  by  the  court,  until  we  come  to  the 
eleventh  and  last  prayer.  In  this,  the  district  attorney  requested  the 
court  to  instruct  the  jury,  "  that,  according  to  the  true  interpretation 
of  said  mortgage,  there  was  and  is  contained  therein  no  stipulation 
or  agreemeni  to  extend  the  time,  or  preclude  the  government  from 
suing  the  principal  and  sureties  on  said  bond."  This  the  court 
refused  to  give,  on  the  ground  that  the  jury  were  the  proper  judges 
of  the  fact  whether  time  was  given,  on  a  perusal  of  the  mortgage. 
In  this  the  court  erred.  It  is  its  duty  to  construe  all  written  instru- 
ments given  in  evidence,  as  a  question  of  law. 

Payment  under  the  mortgage  could  not  be  enforced  until  after  the 
lapse  of  six  months  from  its  date.  And  it  appears  that  the  mortgage 
was  designed  to  cover  the  whole  amount  of  Ker's  defalcation.  But 
the  important  question  is,  whether  this  mortgage  suspended  the  legal 
temedy  of  the  department  on  the  official  bond  of  the  postmaster. 
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There  is  do  provision  in  the  mortgage  to  this  effect.  And  it  cannot 
be  succesbfuUy  contended,  that  taking  collateral  security  merely  can 
suspend  the  remedy  on  the  bond.  The  holder  of  a  bill  of  exchange, 
by  taking  collateral  security  of  the  drawer,  not  giving  time,  does  not' 
release  the  indorser.  James  v.  Badger,  1  Johns.  Cas.  131 ;  Kennedy 
V.  M otte,  3  McCord,  13 ;  Hurd  v.  Little,  12  Mass.  502 ;  Buggies  v. 
Patten,  8  Mass.  480. 

Giving  time  for  payment,  to  discharge  the  indorser,  must  operate 
upon  the  instrument  indorsed  by  him.  Now  if  the  post-office  depart- 
ment had,  by  the  mortgage,  suspended  the  right  of  action  on  the 
bond  for  the  time  limited  in  the  mortgage,  it  might  have  released  the 
sureties.  But  no  such  condition  is  expressed,  and  none  such  can  be 
implied.  The  mortgage  does  not  purport  to  be  given  in  lieu  of  or  in 
discharge  of  the  bond.  It  is  merely  a  collateral  security,  which 
operates  beneficially  to  the  defendants.  For  if  they  shall  pay  J;he 
defalcation  of  Ker,  or  so  much  of  it  as  shall  amount  to  the 
penalty  of  the  *  bond,  and  the  mortgaged  property  shall  be  [  *  283  ] 
sufficient  to  cover  the  whole  indebtment,  there  can  be  no 
question  that  the  sureties  would  be  subrogated  to  a  due  proportion 
of  the  rights  of  the  department  in  the  mortgage. 

The  principle  is  in  no  respect  different  firom  that  which  arises  on  a 
promissory  note  or  bill,  where  collateral  security  is  taken.  In  the 
authorities  above  cited,  it  was  considered  that,  where  an  indorser 
takes  an  indemnity  for  indorsing  a  note,  he  waives  a  notice  of 
demand.  But  if  the  holder  of  the  note  take  additional  security  from 
the  drawer,  the  indorser  is  not  released.  And  it  cannot  be  material 
of  what  character  the  collateral  security  may  be.  It  may  consist  of 
promissory  notes  not  due,  a  mortgage  payable  on  time,  or  any  thing 
else,  it  does  not  affect  the  remedy  on  the  original*  instrument.  This 
can  only  be  done  by  an  express  agreement,  for  a  valuable  consider- 
ation. The  remedy  on  the  collateral  instrument  is  wholly  imma- 
terial, unless  it  discharges  or  postpones  that  on  the  original  obligation. 
There  is  no  such  condition  in  the  mortgage  under  consideration,  and 
consequently  it  can  in  no  respect  affect  (^  suspend  the  remedy  of  the 
post-office  department  on  the  bond. 

K  the  remedy  on  an  instrument  is  suspended,  for  a  valuable  con- 
sideration, the  indorser  or  security  is  released,  because  his  right  to 
discharge  the  obligation  and  be  subrogated  to  the  rights  of  the  holder 
of  the  paper  is  also  suspended.  But  a  contract  to  give  time  is  void, 
and  does  not  release  the  security,  unless  it  be  founded  upon  a  valu- 
able consideration.  It  must  be  a  contract  which  a  court  of  law  or 
equity  can  enforce.  Now  there  is  no  contract  in  the  mortgage  which 
suspends  the  right  of  action  on  the  official  bond.     Consequently,  no 
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injury  is  done  to  the  sureties  on  that  bond.  They  are  left  free  to  act 
for  their  own  interests,  as  they  could  have  acted  before  the  mort^;age. 
^The  principle  on  which  sureties  are  released  is  not  a  mere  shadow 
without  substance.  It  is  founded  upon  a  restriction  of  the  rights  of 
the  sureties,  by  which  they  are  supposed  to  be  injured.  But  by  no 
possibility  can  they  be  injured  in  the  case  under  consideration.  On 
the  contrary,  it  is  clear  that  the  mortgage  may  operate  beneficially  to 
them,  if  they  shall  pay  the  amount  of  their  bond.  And  the  circuit 
court  should  have  instructed  the  jury  to  this  effect 

The  motion  for  a  new  trial  was  not  a  waiver  of  a  writ  of  error.  In 
some  of  the  circuits  there  is  a  rule  of  court  to  this  effect.  But  effect 
could  be  given  to  that  rule  only  by  requiring  a  party  to  waive  on  the 
record  a  writ  of  error,  before  his  motion  for  a  new  ixial  is  heard.  In 
the  greater  part  of  the    circuits  no  such  rule  exists.     It  does  not 

•  appear  to  have  been  adopted  in  Louisiana. 

[  •  284  ]       •  It  is  insisted  that  "  the  action  is  brought  wrong ;  and 
that,  if  the  judgment  be  reversed,  the    plaintiffs  cannot 
recover,  because  of  the  nonjoinder  of  Ker  as  a  defendant." 

The  action  against  the  sureties,  omitting  the  principal,  is  sustained 
by  the  Louisiana  practice.  In  Maria  Griffing,  Adm'x,  v.  Caldwell, 
1  Robinson,  15,  it  was  held  that  a  creditor  has  the  right,  but  he  is 
under  no  obligation,  to  include  the  principal  and  surety  in  the  same 
suit.  And  in  Smith,  Adm'r,  v.  Scott,  3  Robinson,  258,  it  is  said  a 
surety,  who  binds  himself  with  his  principal,  in  solido,  is  not  entitled 
to  the  benefit  of  discussion,  and  may  be  sued  alone  for  the  whole 
debt.  So  in  Curtis  v.  Martin,  5  Martin,  674,  it  is  laid  down,  that 
the  surety  may  be  sued  without  the  principal. 

In  Barrow  v,  Norwood,  3  Louisiana,  437,  the  court  held,  where 
the  obligation  is  jo^nt,  all  the  obligors  must  be  made  parties  to  the 
suit  But  that  was  not  a  case  of  suretyship.  The  action  was 
brought  against  one  of  three  indorsers. 

On  the  grounds  above  stated,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings,  conform* 
ably  to  this  opinion.  ^ 

13  H.  478. 


John  D.  Bush,  Appellant,  v.  Jacob  Marshall  and  Wiliiam  B. 

Whitesides. 


6  H.  284. 


The  mort^^ngor  is  estopped  from  denying  hiii  seisin  in  a  suit  to  foreclose  the  mortgagis. 
If  one  who  has  conveyed  with  warranty  afterwards  acquires  the  true  title,  it  enures  by  way 
of  estoppel  to  his  grantee. 
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A  purchaser  in  possession  under  the  vendor,  who  bays  np  a  better  oatstanding  title,  cannot 
•set  it  ap  to  defeat  the  TendoPs  right  to  the  purchase-money,  he  can  only  recoup  what  he 
has  fairly  paid. 

The  case  is  stated  in  the  opinion  of  the  court 

Howard  and  Berry ^  for  the  appellant. 
Maify  contra. 

•  Grier,  J.,  delivered  the  opinion  of  the  court.  [  *  288  ] 

This  suit  originated  in  the  district  court  for  Dubuque 
county,  in  the  territory  of  Iowa.  It  was  a  bill  in  chancery  to  lore- 
close  a  mortgage  given  by  the  appellant,  Bush,  to  Whitesides.  The 
property  mortgaged  consisted  of  two  lots  (numbered  7  and  194)  in 
the  town  of  Dubuque,  which  Whitesides  (Marshall,  having  some 
interest  joined  in  the  sale  and  was  entitled  to  part  of  the  purchase- 
money,  which  is  the  reason  for  his  being  made  a  party,  to  the  bill,) 
had  sold  and  conveyed  on  the  same  day  to  the  mortgagor,  for  the  sum 
of  $3,000 ;  and  the  mortgage  (dated  8th  February,  1839,)  was  given 
to  secure  the  sum  of  $1,500,  the  balance  of  the  pur6hase-money. 

At  the  time  of  this  transaction,  the  United  States  had  not  yet 
offered  the  lands  on  which  the  town  of  Dubuque  was  situated  for 
sale.  But  j;^otwithstanding  the  occupants  of  lots  were  mere  tenants 
at  sufferance  only,  they  proceeded  to  make  valuable  improvements, 
under  the  expectation  of  the  grant  of  a  right  of  preemption  firom  the 
government,  or  at  least,  that  they  could  complete  their  title  by  pur- 
chase from  it,  when  the  lots  should  be  offered  for  sale. 

These  possessions  and  improvements  were  treated  as  valid  and 
subsisting  titles  by  the  settlers,  and  were  the  subjects  of  contract  and 
sale  by  conveyances  in  the  forms  usual  for  passing  a  title  in  fee.  On 
one  of  the  lots  which  was  the  subject  of  the  mortgage  in  question,  a 
tavern-house  and  other  improvements  were  erected,  for  which  the 
tenant  pcud  a  rent  of  f  70  per  month  at  the  time  of  this  purchase. 
The  deed  from  Whitesides  to  Bush  was  not  put  in  evidence,  but 
from  the  recitals  of  the  mortgage  and  admissions  of  the  answer,  it 
appears  to  have  been  a  deed  in  fee-simple,  with  a  covenant  of  general 
warranty.  The  mortgagor  is  estopped  by  his  deed  from  denying 
sebin,  and  cannot  make  out  a  sufficient  defence  unless  by  proving 
payment  of  the  money,  want  of  consideration,  or  fraud,  which  will 
avoid  the  contract 

Accordingly,  the  appellant,  in  his  answer,  has  set  up  two  grounds 
of  defence  by  way  of  avoidance  of  his  deed.  First,  fraudulent  misrep- 
resentation by  the  vendor  to  induce  him  to  make  the  purchase;  and 
secondly,  want  of  consideration  from  jEoilure  of  title. 

YOL.  XVI.  58 
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1.  The  fraudulent  misrepresentation  charged  consists  of  three 
particulars.  First,  that  the  vendor  represented,  "  that  hie 
[  •  289  ]  •  held  a  valid  preemption  right  to  the  lots,  by  virtue  of  the 
laws  of  the  United  States  in  relation  to  town  lots  in  the 
town  of  Dubuque ; "  secondly,  that  he  represented  that  the  fixtures 
in  the  tavern,  to  wit,  the  bar  shelves  and  counter,  formed  a  part  of  the 
property  sold,  whereas  they  were  claimed  and  taken  away  by  Hale, 
the  tenant,  and  the  house  much  injured  by  the  moving  and  tearing 
away  of  said  fixtures  ;  and  thirdly,  that  by  falsely  representing  Hale, 
the  tenant,  to  be  punctual  in  his  payments.  Bush  was  prevailed  on  to 
give  his  note  to  the  complainants  for  the  sum  of  f  290,  for  the  rent  of 
the  unexpired  term ;  whereas  Hale  was  not  puncti|al,  and  defendant 
was  unable  to  collect  the  rent  from  him. 

The  latter  two  of  these  charges  may  be  summarily  disposed  of  by 
the  remark,  that  there  is  no  evidence  in  the  case  of  any  representa* 
tions  by  the  complainants  on  the  subject;  and  as  the  matter  alleged 
in  the  answer  is  not  responsive  to  the  bill,  but  set  up  by  way  of 
avoidance,  the  defendant  was  bound  to  prove  it. 

But  the  first  is  the  one  chiefly  relied  on  in  the  argument,  and  de- 
serves more  particular  notice. 

It  is  proved  by  Davis,  the  scrivener  who  drew  the  deed  and  mort- 
gage, that  Whitesides  told  Bush  "  that  he,  Whitesides,  had  a  preemp- 
tion to  the  property."  Was  this  representation  false  ?  The  only 
evidence  on  the  subject  is  in  the  testimony  of  Petrikin,  the  regist^ 
of  the  land-oflice,  who  swears,  '<  that  the  commissioners,  appointed 
under  the  act  of  congress  laying  off  the  towns  of  Dubuque,  &C.,  filed 
in  the  land-office  certificates  in  favor  of  Whitesides's  preemption  to 
these  lots.  No.  7  and  No.  194."  He  states  also,  ''that  the  land- 
officers  had  instructions  from  the  general  land-office  to  expose  all 
lots  to  public  sale,  where  the  claimants  should  relinquish  their  right 
of  preemption  to  the  United  States."  He  states,  moreover,  "  that 
the  land-officers  were  not  satisfied  with  the  regularity  or  sufficiency 
of  Whitesides's  certificate ;  "  but  whether  these  doubts  or  opinions 
were  well  founded  or  not  does  not  appear  from  any  testimony  in  the 
case.  The  facts,  also,  that  Whitesides  was  permitted  to  relinquish 
the  preemption  right  to  the  United  States,  and  that  no  other  person 
laid  any  claim  to  the  possession  and  preemption  of  these  lots  except 
Whitesides,  and  Bush,  claiming  under  him,  are  conclusive,  when 
taken  in  connection  with  evidence  of  a  certificate  in  his  favor  by  the 
commissioners,  to  show  that  the  representation  of  Whitesides  was 
not  false  or  fraudulent,  and  that  defendant  has  wholly  failed  to  sup* 
port  this  allegation,  as  set  forth  in  his  answer. 
But  it  has   been  contended,  that  this  reUnquisbment,  made  by 
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Whitesides  to  the  United  States  against  the  consent  of 
Bush,  *  was  fraudulent)  and  injurious  to  the  interests  of  [•290] 
Bush.  To  this  argument  two  answers  may  be  given,  either 
of  which  is  conclusive.  First,  that  there  is  no  allegation  in  the 
pleadings  on  the  subject ;  and,  secondly,  the  evidence  clearly  shows, 
that,  although  Whitesides  did  relinquish  his  preemption  to  the  United 
States,  and  that,  too,  without  the  consent  of  Bush,  yet  the  act  was 
not  fraudulent,  as  it  was  not  intended,  and  did  not  tend,  to  do  any 
injury  to  Bush.  Whitesides,  by  his  warranty,  was  bound,  under 
penalty  of  $3,000,  to  obtain  a  good  title  for  Bush,  cost  what  it  may, 
while  Bush  was  bound  to  pay  only  the  minimum  or  preemption  price. 
The  relinquishment  of  his  preemption  right  by  Whitesides  was  not 
intended  as  an  abandonment  of  his  claim,  but  was  a  plan  adopted 
by  himself,  in  common  with  the  other  claimants  of  lots  in  Dubuque, 
as  the  most  convenient  method  of  obtaining  a  title.  By  thus  suffer- 
ing them  to  be  exposed  to  auction,  they  ran  the  risk  of  being  com- 
pelled to  pay  more  than  the  minimum  or  preemption  price  for  a  title, 
but  could  not  get  it  for  less.  The  record  admits  that  Bush  knew 
"  that  Whitesides's  object  in  having  the  lots  put  up  to  sale  was  ex- 
pressly with  a  view  that  the  title  to  them  might  be  perfected  in  said 
Whitesides,  in  order  that  he  could  make  a  good  title  to  Bush."  It 
is  not  easy  to  apprehend  how  fraud  can  be  predicated  of  the  conduct 
of  Whitesides,  who,  it  is  admitted,  was  using  every  endeAvor  to  fulfil 
his  contract,  and  obtain  a  good  title  for  his  vendee.  As  to  the 
alleged  fraud  on  the  government  by  the  conduct  of  the  people  in 
Dubuque  on  this  occasion,  it  is  sufficient  to  say  that  the  question 
is  not  raised  in  the  pleadings,  nor  the  fact  proved  in  the  evidence. 

We  are  of  opinion,  therefore,  that  the  appellant  has  wholly  failed 
to  show  any  fraud  or  misrepresentation  on  the  part  of  his  vendors, 
which  would  justify  a  court  of  chancery  in  annulling  an  executed 
contract. 

Indeed,  the  facts  of  the  case  tend  rather  to  show  that  the  fraud,  if 
any,  in  this  transaction,  may  be  more  justly  charged  to  the  party  who 
is  so  liberal  in  imputing  it  to  others. 

If.  Bush  could  have  thwarted  Whitesides  in  his  endeavors  to  pro- 
cure the  legal  title  for  him,  if  he  could  hold  the  lot  on  which  the 
tavern-house  and  improvements  were  situated  (and  valued  at  $2,200) 
for  his  bid  of  less  than  $20,  and  then  recover  the  $2,200  from  White- 
sides,  on  his  warranty,  he  will  have  effected  what  is  commonly  called 
a  speculation;  but  one  in  the  perpetration  of  which  he  ought  not  to 
expect  the  aid  of  a  court  of  equity.  The  anxious  disavowal  of 
an  intention  ^^to  defraud  or  wrong  the  complainants,"  contained 
in  the  defendants  answer,  was  not  called  out  by  any  charge  in 
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[  *  291  ]  *  complainants'  bill,  but  seems  rather  to  have  resulted  from 
a  consciousness  that  his  conduct  was  justly  liable  to  such 
an  imputation. 

2.  The  other  ground  of  avoidance  is  failure  of  consideration. 

The  answer  alleges,  that,  at  the  public  sale  by  the  United  States, 
lot  No.  7  was  purchased  by  defendant  himself,  and  therefore  the 
vendor  is  unable  to  comply  with  his  contract  by  making  him  a  title, 
and,  moreover,  that  Whitesides  has  become  the  purchaser  of  lot  No. 
194,  and  therefore  he.  Bush,  was  without  title  to  it 

This  defence  seems  founded  on  an  entire  mistake  or  ignorance  of 
the  law ;  as  the  facts  alleged  lead  to  a  directly  contrary  conclusion, 
and  show  that  the  defendant  has  a  complete  legal  title.  K  White- 
sides  sold  to  him  with  covenant  of  warranty,  and  afterwards  pur- 
chased the  legal  title,  as  the  answer  asserts,  with  regard  to  lot  No. 
194,  then  is  the  title  vested  in  Bush,  the  vendee,  by  estoppel,  and  no 
further  conveyance  is  necessary. 

As  to  lot  No.  7,  Bush,  having  obtained  possession  under  White- 
sides,  cannot,  by  the  purchase  of  an  outstanding  title,  defeat  the 
claim  of  his  vendor.  It  is  a  well-established  rule  of  equity,  ^  that 
if  a  vendee  buys  up  a  better  title  than  that  of  the  vendor,  and  the 
vendor  was  guilty  of  no  fraud,  he  can  only  be  compelled  to  refund  to 
the  vendee  the  amount  of  money  paid  for  the  better  title."  "  Equity 
treats  the  purchaser  as  a  trustee  for  his  vendor,  because  he  holds 
under  him;  and  acts  done  to  perfect  the  title  by  the  former,  when  in 
possession  of  the  land,  enure  to  the  benefit  of  him  under  whom 
the  possession  was  obtained,  and  through  whom  a  knowledge  of 
a  defect  of  title  was  obtained.  The  vendor  and  vendee  stand  in 
the  relation  of  landlord  and  tenant ;  the  vendee  cannot  disavow  the 
vendor's  title."  See  Galloway  v.  Findlay,  12  Pet.  295,  and  cases 
there  cited. 

In  the  present  case,  the  vendee  has  bought  in,  for  $20,  the  legal 
title  to  a  property  worth  more  than  two  thousand,  the  possession  of 
which  he  received  from  his  vendor ;  and  not  only  so,  but,  contrary  to 
good  faith  and  fair  dealing,  he  has  interfered  to  overbid  his  vendor 
who  was  using  every  endeavor  to  purchase  the  title  for  the  use  of  his 
vendee,  in  fulfilment  of  his  own  covenants.  The  appellant  has  paid 
no  more  (or,  if  more,  so  little  as  to  be  unworthy  of  notice)  than  he 
agreed  to  pay  for  the  purpose  of  getting  the  legal  title.  He  has  got 
a  good  title  to  the  property,  and  ought  in  justice  and  equity  to  pay 
for  it  the  full  consideration  which  he  has  covenanted  to  pay. 

The  decree  of  the  supreme  court  of  Iowa  must  therefore 

[  •  292  ]  •be  affirmed,  with  costs,  with  leave  to  the  appellees  to  sell 

the  mortgaged  property  in  the  mode  prescribed  by  law,  unless 
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the  appellant  shall  pay  the  amount  of  said  decree^  with  interest  thereon 
and  the  costs,  within  sixty  days  from  the  filing  of  the  record  in  this 
case  in  the  proper  court  of  the  State  of  Iowa. 


Charles  McMicken,  Plaintiff  in  Error,  v.  Amos  Webb,  Mart  Ann 
Smith,  in  her  own  Bight  and  as  Tutrix,  iocj  and  Ira  Smith,  in 
his  own  Capacity  and  as  Tutor  to  the  Minors,  Catharine  and 
Sarah  Smith. 

6H.298. 

Where  a  note  was  made  by  one  partner  and  third  persons  payable  to  himself  and  his  oopart- 
ner,  in  an  action  by  the  latter  against  the  thini  persons  it  was  held  that,  if  they  were  Mm* 
tics,  the  plaintiff  wonld  not  be  permitted  to  prove  that  the  name  of  the  copartner  wat 
inserted  by  mistake,  as  this  would  Tary  the  contract  of  the  sureties. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana.    The  case  is  stated  in  the  opinion  of  the  court. 

Coxe^  for  the  plaintiff. 
Janes^  contr^ 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  293  j 

The  record  in  this  cause  being  incumbered  with  matter 
deemed  wholly  irrelevant  to  the  true  points  in  controversy  between 
the  parties,  much  of  this  matter  the  court  will  pass  over,  embracing 
within  its  view  such  portions  of  the  record  only  as  regularly  present 
those  points,  and  the  rulings  of  the  circuit  court  with  respect  to  them. 
In  this  view,  little  else  need  be  presented  except  the  pleadings  in  the 
cause,  the  note  on  which  this  action  is  founded,  the  fact  of  a  copart- 
nership between  the  plaintiff  in  error  and  James  H.  Ficklin,  and  the 
agreement  comprising  the  terms  on  which  the  copartnership  was  dis* 
solved,  these  three  last-mentioned  documents  being  referred  to  in  the 
pleadings  and  appealed  to  by  the  parties  on  both  sides  of  this  cause 
to  sustain  the  positions  on  which  they  respectively  rely;  and, 
lastly,  the  instructions  prayed  by  the  parties  and  given  by  the 
circuit  courb 

This  is,  according  to  the  peculiar  proceedings  in  the  State  of 
Louisiana,  an  action  at  law,  although,  from  the  mode  of  proceed- 
ing by  petition,  from  the  introduction  into  that  petition  of  various 
mattears  dehors  the  instrument  set  out  as  the  immediate  cause  of 
action,  and  from  the  converting  in  one  proceeding  parties  standing 
sui  juris  with  those  who  sustain  a  representative  character,  it  bears  a 
striking  resemblance  to  a  suit  in  equity. 

The  petition  stages,  that,  some  time  in  the  year  1815,  the  plaintiff 

58' 
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and  one  James  H.  Ficklin  formed  a  copartnership  and  transacted 
business  under  the  name  of  McMicken  and  Ficklin ;  that  about  the 
8th  of  September,  1817,  the  said  copartnership  was  dissolved  by 
mutual  consent ;  that  at  the  time  of  said  dissolution  there  was  a 
stock  of  goods  on  hand,  which  said  Ficklin  took  and  purchased  at 
cost,  with  five  per  cent,  addition  thereon,  and  for  the  payment  of  one 
half  of  said  stock  of  goods  he  gave  to  the  petitioner  a  promissory 
note,  dated  September  20, 1817,  due  and  payable  on  the  1st  day  of 
March,  1819,  to  the  order  of  McMicken  and  Ficklin,  for  the  sum  of 
$4,866.93j,  executed  by  said  Ficklin,  by  Jedediah  Smith, 
[  •294  ]  'and  Amos  Webb,  the  defendant,  whereby  the  drawers  be- 
came bound  to  pay  the  whole  of  the  said  note,  which  note 
IS  annexed  as  a  part  of  the  petition. 

The  petitioner  then  proceeds  as  follows :  — 

"  Your  petitioner  further  shows  that  said  obligation  was  erroneously 
made  payable  to  McMicken  and  Ficklin,  though  in  truth  and  in  fact 
said  note  was  dated  and  executed  subsequent  to  the  said  dissolution 
of  said  firm,  and  was  made  towards  and  in  behalf  and  for  the  sole 
and  individual  benefit  of  your  petitioner,  the  joint  name,  or  the  name 
of  the  late  firm,  being  used  and  intended  for  your  petitioner's  sole 
benefit,  said  Ficklin,  being  in  nowise  a  party  or  interested  therein 
except  as  one  of  the  obligors. 

"  Your  petitioner  further  shows,  that  since  the  execution  of  the  said 
note  <Mr  obligation,  the  above-mentioned  Jedediah  Smith,  one  of  the 
co-obligors  thereof,  died,  leaving  his  wife,  the  said  Mary  Ann  Smith, 
and  two  minor  children,  Catharine  and  Sarah,  all  of  whom  now  own 
and  possess  all  the  property  and  estate  by  the  said  Jedediah  Smith 
left  at  his  decease. 

"  The  mother  in  right  of  her  community,  and  said  minors  as  heirs, 
and  the  said  Mary  Ann  Smith,  the  widow  of  said  deceased,  has  since 
married  one  Ira  Smith,  the  said  defendant  herein,  by  reason  of  which 
said  several  premises,  the  said  Mary  Ann,  Catharine,  and  Sarah  have 
become  obligated  and  bound,  in  solido,  to  pay  your  petitioner  the 
whole  amount  of  said  note  or  obligation,  together  with  interest, 
according  to  the  tenor  and  effect  thereof,  which  they  refuse,  though 
often  and  amicably  demanded  to  pay." 

The  note  on  which  this  action  was  instituted  and  refeired  to  in  ibe 
petition  is  in  the  following  words. 

St.  Fmncisville,  Sept  SO,  1817. 

$4,866.93i.  On  the  first  day  of  March,  1819,  we,  or  either  of  us, 
promise  to  pay,  jointly  or  separately,  unto  McMicken  and  Ficklin,  or 
oideri  four  thousand  eight  hundred  and  sixty-six  dollars  ninety-three 
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and  a  half  cents,  being  for  value  received,  with  ten  per  cent,  inteieat 

after  due  until  paid* 

James  H.  Ficklin, 
Jed.  Smith, 
Amos  Webb. 

The  only  remaining  documentary  evidence  referred  to  in  the  peti- 
tion, and  in  accordance  with  which  it  is  alleged  that  the  note  iii 
question  was  executed,  is  found  in  the  agreement  entered  into  b}/^ 
McMicken  and  Ficklin  upon  the  dissolution  of  their  copartnership^ 
and  is  in  the  following  words.  , 

•  "  Memorandum  of  an  agreement,  made  and  entered  into  [  *  296  J 
this  8th  day  of  September,  1817,  between  Charles  McMicken, 
jun.,  and  James  H.  Ficklin,  both  of  the  town  of  St.  Francisville,  lately 
trading  under  the  firm  of  McMicken  and  Ficklin ;  that  they  have  this 
day  by  mutual  consent  dissolved  their  copartnership  aforesaid,  and 
that  Charles  McMicken,  jun.,  is  put  in  full  possession  of  all  the  books, 
notes,  and  accounts,  and  all  other  papers  relating  to  the  firm  afore- 
said, with  full  power  to  settle  and  collect  all  the  dues  and  demands 
owing  to  the  said  firm,  either  at  law  or  otherwise,  by  exchange  or 
reexchange  of  notes  or  accounts,  or  any  other  mode  he  may  think 
advantageous  to  the  concern ;  and  when  in  funds  sufficient  to  pay 
off  all  debts  that  are  due  by  the  firm  aforesaid,  to  pay  the  same,  until 
full  and  final  payment  and  settlements  are  made ;  and  to  employ- 
at  his  discretion  such  person  or  persons  as  he  shall  think  necessary^ 
for  the  completion  of  the  business ;  and  that  James  H.  Ficklin  takei 
all  ihe  goods  on  hand,  at  cost,  with  an  advance  of  five  per  cent,  pn  i 
the  whole  amount,  payable  as  follows,  namely :  three  thousand  by. 
his  draft  on  Flower  and  Finley,  with  their  acceptance  thereof,  pay-t 
able  the  1st  March,  1818,  and  their  acceptance  in  the  same  manner^ 
(or  some  good  house  in  New  Orleans  in  their  stead,)  for  any  further 
sum  to  meet  the  one  half  of  the  whole  amount  of  goods,  payable  ont 
the  Ist  day  of  May,  1818,  and  for  the  remaining  half  he  gives  his^ 
joint  note  with  Amos  Webb  and  Jedediah  Smith,  payable  on  the  Ist' 
March,  1819;  and  by  the  non-compliance  of  James  H.  Ficklin  in  giv- 
ing the  aforesaid  acceptances  and  note,  this  agreement  to  remain' 
null  and  void,  so  far  as  the  sale  of  the  goods  to  him ;  and  all  the 
sales  of  goods  by  him,  for  the  period  of  thirty  days,  the  time  aUowed 
him  to  comply  with  the  foregoing,  shall  be  carried  to  the  joint  benefit 
of  the  last  firm. 

^  In  witness  whereof  we  hereunto  subscribe  our  names,  the  dby 
and  date  above  written.  James  H.  Ficklin, 

Charles   McMicken.'' 
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Several  pleas  were  interposed  by  the  defendants  or  respondentB 
below  to  the  demands  in  the  petition.  The  court  deem  it  necessary 
to  advert  to  such  of  these  pleas  only  as  are  connected  with  the  points 
comprised  in  the  rulings  of  the  judge  at  circuit 

Thus  in  the  third  plea  it  is  denied  that  the  note  in  question  was 
made  to  the  petitioner,  and  that  Ficklin,  Webb,  and  Smith  ever 
promised  to  pay  the  money  therein  mentioned  to  McMicken  alone,  or 
that  the  note  was  made  on  behalf  of  McMicken  or  that  the 
I  •  296  ]  partnership  name  of  McMicken  and  Ficklin  was  *  intended 
to  be  used  for  the  benefit  of  McMicken  alone.  They  insist 
upon  the  contract  as  apparent  on  the  face  of  the  note,  and  caJl  for 
sbrict  proof  of  the  allegations  of  the  petitioner.  They  aver  that  it 
was  well  known  that  Webb  and  Smith  signed  the  note  as  sureties ; 
that,  if  there  ever  was  any  consideration  for  their  obligation,  it  has 
failed,  and  that  neither  Ficklin,  as  principal,  nor  Webb  and  Smith, 
as  sureties,  were  ever  bound  to  pay  this  note. 

4.  They  plead  further,  and  specially,  a  want  of  consideration, 
averring  that  Ficklin,  as  partner,  was  entitied  to  one  half  the  stock ; 
that  he  paid  McMicken  for  one  half  by  drafts  and  acceptances,  men- 
tioned in  the  article  of  dissolution,  which  were  paid ;  that  the 
demand  of  McMicken  for  the  note  of  Ficklin,  Webb,  and  Smith 
for  the  other  half  was  a  fraudulent  contrivance,  or  an  error  or  mis- 
conception of  the  parties,  and  could  form  no  legal  consideration  for 
the  note. 

5.  They  further  plead  that  the  note  was  executed  by  Ficklin,  as 
principal,  and  Webb  and  Smith,  as  sureties,  to  McMicken  and  Fick- 
lin, of  which  firm  Ficklin  was  a  partner;  that  by  the  dissolution  of 
the  firm  one  half  of  Ficklin's  responsibility  was  extinguished  by  con* 
fusion,  and  Webb  and  Smith  became  thereby  absolved  pro  tanio; 
that,  under  the  agreement  for  the  dissolution,  McMicken  had  re> 
ceived  $10,000  more  than  was  requisite  to  pay  the  debts  of  the  firm, 
for  which  excess  he  was  accountable  by  the  above  agreement,  and 
that  thereby  the  note,  to  which  Webb  and  Smith  were  mere  sureties, 
was  paid. 

They  further  plead  that  the  note  became  due  by  its  terms  on  the 
Ist  day  of  March,  1819 ;  that  Ficklin  died  in  1817,  leaving  a  will  and 
appointing  executors ;  that  his  estate  has.  been  regularly  represented 
by  executors  since  his  death,  and  that  by  the  laches  of  McMicken,  in 
not  settling  the  affairs  of  the  concern,  or  suing  on  the  note  fix>m  1819 
to  1835,  he  is  barred  by  his  negligence  and  by  lapse  of  time. 

And,  lastiy,  they  insist  that,  upon  the  dissolution  of  the  firm  of 
McMicken  and  Ficklin,  McMicken  had  received  all  the  books,  notes, 
and  claims  due  to  the  firm,  and  bound  himself  to  settie  all  the  affairs 
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of  the  concern  oat  of  these  funds,  so  far  as  they  should  prove  ade- 
quate ;  that  Ficklin  was  to  take  the  goods  on  hand,  to  pay  Mc Alicken 
for  one  half  of  that  stock  in  certain  acceptances,  and  to  execute  his 
note,  with  Webb  and  Smith  as  sureties,  for  the  remaining  half  in 
value,  subject  to  a  contingent  responsibility  upon  the  settlement  of 
the  concern  by  McMicken  ;  that  McMicken  had  not  made  such  settle- 
ment according  to  the  terms  of  the  agreement  of  dissolution,  and 
therefore  had  no  right  of  action  against  the  representatives  of  Ficklin 
or  the  respondents* 

*  At  the  trial  of  this  cause,  the  following  instructions  [  *  297  J 
prayed  for  by  the  defendants  were  given  by  the  court,  and 
made  the  subjects  of  exception  by  the  plaintiff: — 

1.  That  as  plaintiff  had  alleged  that  there  was  error  in  making 
the  note  sued  on,  drawn  in  favor  of  and  payable  to  McMicken  and 
Ficklin,  and  that  said  note  ought  properly  to  have  been  made  in  favor 
of  Charles  McMicken  only,  plaintiff  could  not  recover  without  prov- 
ing such  error  and  mistake ;  and  if  no  such  error  or  mistake  was 
proved,  the  verdict  of  the  jury  ought  to  be  in  favor  of*  defendants ; 
for,  without  such  proof,  McMicken  alone  could  not  recover  on  a  note 
drawn  in  favor  of  McMicken  and  Ficklin. 

2.  That  if  the  jury  were  satisfied  that  Webb  and  Smith  were  origi- 
nally only  sureties,  and  that  whatever  consideration  there  was  for  the 
note  passed  between  McMicken  as  one  party,  and  Ficklin  as  the  other 
party,  in  such  a  case  an  express  written  contract  on  the  part  of  sure- 
ties is  to  be  strictly  construed  in  their  favor,  and  they  could  only  be 
made  liable  on  their  contract  in  the  form  and  manner  in  which  they 
had  entered  into  it ;  and  no  proof  of  any  error  or  mistake,  as  between 
the  principal  parties  to  the  contract,  could  make  mere  sureties  liable 
beyond  the  terms  of  the  contract,  unless  they  were  privy  to  and  agreed 
to  the  same  ;  and  if  plaintiff  could  only  recover  against  the  principal 
party  to  the  contract  sued  on  by  showing  error  or  mistake  in  that 
contract,  the  verdict  of  the  jury  as  regarded  the  sureties  should  be  in 
their  favor. 

4.  That  if  the  jury  believed  that  the  note  sued  on  grew  out  of  the 
settlement  of  the  partnership  affairs  of  McMicken  and  Ficklin,  and 
was  given  provisionally  in  relation  thereto,  and  that  McMicken  had 
charged  himself  with  the  settlement  of  the  partnership  affairs,  that 
then  McMicken  cannot  recover  on  this  note  without  a  final  liquidap 
tion  and  settlement  of  the  partnership  affairs ;  and  that  if,  under  the 
circumstances  aforesaid,  McMicken  persists  in  submitting  the  suit 
on  this  note  to  the  decision  of  the  jury,  their  verdict  ought  to  be  for 
the  defendant. 

5.  That  if  the  jury  believed  that  the  note  sued  on  was  given  to 
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attend  on  a  settlement  and  liquidation  of  the  partnership  affaire  of 
McMicken  and  Finklin,  and  McMicken  charged  himself  with  the 
liquidation  and  settlement  of  the  partnership  affairs  of  McMicken  and 
Ficklin,  and  that  McMicken  has  received  partnership  assets  sufficient 
to  pay  the  debts  of  the  partnership,  in  such  case  plaintiff  McMicken 
ought  not  to  recover,  and  the  verdict  of  the  jury  ought  to  be  for  the 
defendants. 

6.  That  if  the  jury  believed  that  Ficklin  was  a  partner  of  the 

house  of  McMicken  and  Ficklin,  to  whom  the  note  was 
[  *  298  ]  *  payable,  and  that  the  said  house  has  long  since  been  dis- 
solved, and  that  the  same  Ficklin  was  principal  debtor,  and 
Amos  Webb  and  Jedediah  Smith  were  only  sureties  in  the  note 
Bued  on,  that  these  facts  created  a  confusion  of  the  characters  of 
Creditor  and  debtor ;  and  whenever  such  event  happened,  there  was 
a  payment  of  the  note  to  the  extent  of  the  correlative  characters  of 
debtor  and  creditor,  which  in  this  case  was  one  half. 

7.  That  if  the  jury  believed  that  the  note  sued  on  was  given  in 
pursuance  of  the  terms  of  the  dissolution  of  partnership  between 
McMicken  and  Ficklin,  and  under  an  implied  agreement  that,  if  the 
debts  due  to  the  partnership  were  not  sufficient  to  pay  the  debts  due 
by  the  partnership,  then  Ficklin  and  his  sureties  were  to  make  good 
and  supply  one  half  of  the  deficiency,  and  that  McMicken  charged 
himself  with  the  liquidation  of  the  partnership  affairs  in  1817,  and 
that  McMicken  had  not  rendered  an  account  of  such  liquidation  be- 
fore bringing  this  suit,  it  was  competent  for  the  jury  to  say  that  there 
was  such  a  laches,  neglect,  and  default  on  his  part  as  discharged  the 
sureties. 

1.  We  can  perceive  no  objection  to  the  ruling  of  the  court  in  this 
instruction  ;  neither  argument  nor  authority  can  be  called  for,  to  sus- 
tain a  position  so  elementary  and  so  trite  as  that  the  allegation  and 
proof  must  correspond.  In  this  case,  the  petitioner  alleges  a  separate 
and  exclusive  right  in  himself;  the  proof  which  he  adduces  discloses 
an  equal  right  in  another.  He  avers  this  discrepancy  to  be  the  result 
of  error ;  he  must  certainly  reconcile  this  contradiction,  or  his  claim 
h  destroyed  by  conffict  with  itself. 

2.  This  second  instruction  we  hold  to  be  correct.  Even  as  be> 
tween  principals,  a  court  will  not  bind  parties  to  conditions  or  obli- 
gations to  which  they  have  not  bound  themselves,  according  to  a  fair 
interpretation  of  their  contract.  How  far  any  written  contract  may 
be  explained,  as  between  parties  confessedly  principals,  by  evidence 
nliundej  is  a  nice  and  difficult  question,  always  approached  with 
doubt  and  caution ;  but  as  against  a  siirety,  neither  a  court  of  law 
nor  a  court  of  equity  will  lend  its  aid  to  affect  him  beyond  the  plain 
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and  necessary  ini|^ort  of  his  undertakiDg.  Equity  will  not,  as  against 
him,  assist  in  completing  an  imperfect  or  defective  instrument,  much 
less  will  it  add  a  new  term  or  condition  to  what  he  has  stipulated. 
He  must  be  permitted  to  remain  in  precisely  the  situation  in  which  he 
has  placed  himself ;  and  it  is  no  justification  or  excuse  with  another, 
for  attempting  to  change  his  situation,  to  allege  or  show  that  he 
would  be  benefited  by  such  change.  He  is  said  to  possess 
an  interest  in  the  letter  of  his  contract  *  That  this  is  the  [  *  299  ] 
doctrine  in  England  we  see  in  the  cases  of  Nisbet  v.  Smith, 
2  Bro.  Ch.  B.  579,  Rees  v.  Berrington,  2  Ves.  Jr.  540,  and  Boultbee 
V.  Stubbs,  18  Ves.  20.  It  is  the  doctrine  of  this  court,  so  declared  in 
the  case  of  Miller  v.  Stewart  et  al.  9  Wheat  680.  It  is  probably  the 
doctrine  of  all  the  States ;  vide  Croughton  v.  Duvall,  3  Call,  69;'  Hill 
V.  Bull,  1  Gilmer,  149.  If,  then,  Webb  and  Smith  were  mere  sure- 
ties in  the  note  declared  on,  the  plaintiff  could  not,  by  setting  up 
another  contract  as  fonned,  or  as  intended  to  be  formed  between  him- 
self and  Ficklin,  transfer  the  responsibility  of  these  sureties  to  such 
contract,  differing  in  its  terms  from  that  which  they  had  in  fact 
executed. 

4th  and  5th,  which  should  be  numbered  the  3d  and  4th  instruc- 
tions. These  two  instructions  are  essentially  the  same.  The  peti- 
tioner, in  his  count  or  petition,  sets  out  the  fact  of  the  dissolution  of 
the  firm  of  McMicken  and  Ficklin,  and  refers  to  the  agreement  of 
dissolution  as  evidence  of  the  conditions  on  which  it  took  place,  and 
of  the  rights  vested  and  the  obligations  imposed  by  that  agreement 
It  is  from  this  document  that  we  gather  the  facts  of  the  transfer  of 
the  goods  on  hand  to  Ficklin,  in  consideration  of  the  acceptances  to 
be  procured,  and  of  the  note  to  be  executed,  by  him,  with  Webb  and 
Smith  as  his  sureties,  and  the  further  facts  of  McMicken's  possession 
of  all  the  books,  notes,  and  accounts  of  the  firm,  and  of  his  obliga- 
tion to  collect  the  resources,  and  to  pay  the  debts,  and  settle  all  the 
affairs  of  the  concern,  so  far  as  the  means  placed  at  his  command 
were  adequate  for  these  ends.  The  above  facts,  disclosed  by  the  pe- 
tition and  the  agreement  of  dissolution,  were  certainly  competent 
evidence  for  the  consideration  of  the  jury,  and  from  which  they  might 
infer  the  purpose  for  which  the  note  to  McMicken  and  Ficklin  was 
executed,  the  duty  of  McMicken  to  settle  the  partnership  affairs,  and 
to  pay  the  debts  of  the  concern  with  the  funds  placed  at  bis  disposal; 
and  if  they  should  infer  from  these  facts,  that  the  note  executed  to 
McMicken  and  Ficklin  was  given  provisionally,  and  designed  to 
abide  the  settlement  of  the  affairs  of  the  firm,  and  that  McMicken 
was  bound  by  the  agreement  of  dissolution  to  liquidate  and  settle 
the  affairs  of  the  firm,  then  the  jury  were  bound  to  find  that  the  frd* 
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filment  of  these  obligations  on  the  part  of  McMicbfen  should  precede 
any  right  of  action  on  the  note,  and  that,  without  proof  of  such  ftd« 
filment,  they  were  equally  bound  to  find  for  the  defendants. 

6.  This  instruction  affirms  a  position,  as  to  which,  we  presume, 
there  can  be  no  room  for  difficulty  or  doubt ;  namely,  that  on  the 
note  given  by  Ficklin  to  his  own  firm  of  McMicken  and  Ficklio, 

with  Webb  and  Smith  as  sureties,  Ficklin,  as  a  partner, 
[  *  300  ]  •  was  entitled  to  one  half,  upon  the  dissolution  of  the  firm, 

and  that  thereupon,  pro  tarUo,  the  obligation  of  these  sure- 
ties would  cease,  as  Ficklin  could  have  no  right  of  action  against 
himself  to  compel  payment  to  himself. 

7.  With  regard  to  the  instruction  numbered  7,  given  on  the 
prayer  of  the  defendant,  we  deem  it  to  be  in  substance  the  same  with 
Nos.  3  and  4,  which  having  been  already  examined  and  approved,  it 
is  unnecessary  to  review  in  detail  the  same  questions  in  the  last  in- 
struction. 

There  is  also,  though  not  designated  by  any  number,  what  is  de- 
nominated in  the  record  an  '^additional  charge"  prayed  by  the 
defendants.  This,  upon  examination,  being  found  a  mere  general 
legal  proposition  in  the  language  of  the  2094th  article  of  the  Civil 
Code,  and  no  immediate  application  or  connection  of  which  to  the 
pleadings  or  testimony  in  this  case  being  attempted  nor  being  per- 
ceived by  the  court,  it  is  passed  by  as  immaterial  and  unimportant. 

On  the  part  of  the  plaintiffs,  there  are  instructions  prayed,  and 
designated  on  the  record  as  No.  2  and  No.  3 ;  and  in  No.  2,  by  the 
irregular  ordinal  arrangement  of  4th  and  7th ;  in  No.  3,  in  the  ar- 
rangement of  1st,  2d,  aifd  3d. 

Instruction  4th,  in  the  fiirst  division,  is  in  the  following  words : 
^  That  the  defendants  to  this  suit,  having  bound  themselves  in  solido^ 
cannot  claim  the  right  or  oblige  the  plaintiff  to  discuss  the  property 
of  Ficklin  or  his  succession.  Civil  Code,  art.  3015,  3016.  The 
court  below  very  properly  disposed  of  this  prayer,  (as  it  might  have 
disposed  of  what  was  called  the  additional  charge  prayed  on  behalf 
of  the  defendants,)  by  justly  remarking,  that  its  applicability  to  the 
cause  was  not  perceived,  as  the  defendants  were  nbi  endeavoring  to 
interfere  with  the  property  or  aiSairs  of  Ficklin  any  further  than  to 
assert  the  true  import  and  character  of  their  own  contract  with 
McMicken  and  Ficklin,  which  they  had  an  unquestionable  right  to 
do. 

With  regard  to  the  prayers  1st,  2d,  and  3d,  in  No.  3,  although  their 
relevancy  to  the  true  issues  taken  in  this  cause  is  not  shown,  and  the 
opinion  of  the  court  is  perhaps  not  sustainable  with  respect  to  them, 
yet  as  that  opinion,  so  far  as  expressed,  is  more  adverse  to  the  defend- 
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ant»  than  to  the  plaintiff,  and  the  defendants  have  not  asked  its  re- 
versal,  no  right  can  be  recognized  in  the  plaintiff  to  complain  that  he 
has  failed  to  obtain  all  he  required,  when  he  has  ab*eady  obtained  too 
mnch.  Upon  an  examination  of  this  somewhat  anomalous  and  con- 
fused record,  we  have  come  to  the  conclusion  that  the  judgment  of 
the  circuit  court  should  be  and  it  is  hereby  accordingly  affirmed. 

2  Wal.  219. 


The  Planters'  Bank  of  Mississippi,  Plaintiffs  in  Error,  v.  Thomab 
L.  Sharp,  Edward  Englehard,  and  Henry  Hampton.  Bridges, 
Defendants  in  Error.  Matthias  W.  Baldwin,  George  Vail,  and 
George  Hufty,  Merchants  and  Persons  in  Trade  under  the  Name, 
Style,  and  Firm  of  Baldwin,  Vail,  and  Hupty,  Plaintiffs  in  Error, 
V.  James  Payne,  Abner  E.  Green,  and  Robert  Y.  Wood,  Defend- 
ants in  Error. 

6  H.  301* 

A  lav  prohibiting  tmj  bank  from  transferring  hj  indorsement,  or  otherwise,  any  note,  bill 
receivable,  or  other  evidence  of  debt,  impairs  the  obligation  of  a  contract  between  the 
State  and  an  existing  bank,  empowered  by  its  charter  to  acquire  and  dispose  of  goods, 
chattels,  and  effects,  of  what  kind  soever,  natare,  and  quality,  and  to  discount  bills  and 
notes. 

Error  to  the  high  court  of  errors  and  appeals  of  the  State  of  Mis* 
sissippi,  in  these  two  cases.     They  were  argued  together  by 

Wharton  and  Sergeant^  for  the  plaintiffs,  and 

Webster^  Gilpin^  and  Colemany  contra. 

The  facts  upon  which  the  questions  raised  and  decided,  depended, 
appear  sufficiently  in  the  opinion  of  the  court 

•Woodbury,  J.,  delivered  the  opinion  qf  the  court.  [  *318  ] 

Planters'  Bane  v*  Sharp  et  oL 

The  question  to  be  considered  in  this  case  is,  whether  an  act  of 
the  legislature  of  Mississippi,  passed  February  21, 1840,  impaired 
the  obligation  of  any  contract  which  the  State  or  others  had  pre- 
viously entered  into  with  the  Planters'  Bank. 

If  it  did,  the  clause  in  the  constitution  of  the  United  States,  ex- 
pressly prohibiting  a  State  from  passing  any  such  law,  has  been 
violated,  and  the  plaintiffs  in  error  are  entitled  to  judgment 

But,  on  the  contrary,  if  that  act  does  not  impair  the  obligation  of 
any  contract,  the  judgment  below  in  favor  of  the  defendants  must 
be  affirmed.      . 
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In  considering  this  question,  no  peculiar  liberality  of  constraction 
in  favor  of  a  corporation,  so  as  to  render  that  an  encroachment  on 
its  rights  which  is  not  clearly  so,  seems  to  be  demanded  of  us  by 
any  more  sacredness  in  the  character  of  a  corporation  or  its 
[  *  319  ]  *  rights,  than  in  that  of  an  individual ;  but  rather,  that  its 
charter  as  a  public  grant  is  not  to  be  construed  beyond  its 
natural  import.  8  Pet  738 ;  3  ibid.  289 ;  4  ibid.  168,  514.  The 
inviolability  of  contracts,  however,  and  the  faithful  protection  of 
vested  rights,  are  due  to  the  one  no  less  than  the  other,  and  are  both 
involved  in  the  present  inquiry,  so  far  as  affecting,  by  way  of  princi- 
ple or  precedent,  all  the  various  and  vast  interests  of  this  kind  exist- 
ing over  the  whole  Union. 

Mr.  Madison  denounced  laws  impairing  the  obligation  of  contracts, 
as  among  those  not  only  violating  the  constitution,  but  "  contrary  to 
the  first  principles  of  the  social  compact,  and  to  every  principle  of 
sound  legislation."     Federalist,  No.  44. 

Again,  in  Payne  et  al.  v.  Baldwin  et  al.  3  Smedes  &  Marshall, 
675,  one  of  the  cases  now  before  us,  it  is  truly  admitted,  that,  '^  in  a 
government  Jike  ours,  such  power  is  totally  out  of  the  range  of  legis- 
lative authority." 

At  the  same  time,  it  is  to  be  recollected  that  our  legislatures  stand 
in  a  position  demanding  often  the  most  favorable  construction  for 
their  motives  in  passing  laws,  and  they  require  a  fair  rather  than 
hypercritical  view  of  well-intended  provisions  in  them.  Those  pub- 
lic bodies  must  be  presumed  to  act  from  public  considerations,  being 
in  a  high  public  trust ;  and  when  their  measures  relate  to  matters  of 
general  interest,  and  can  be  vindicated  under  express  or  justly  implied 
powers,  and  more  especially  when  they  appear  intended  for  improve- 
ments, made  in  the  true  spirit  of  the  age,  or  for  salutary  reforms  in 
abuses,  the  disposition  in  the  judiciary  should  be  strong  to  uphold 
them. 

Certainly  it  will  be  only  when  they  depart  from  limitations  or 
qualifications  of  this  character,  and  so  use  their  own  rights  as  to  im- 
pair the  prior  rights  of  others,  that  a  check  must  be  used,  however 
unpleasant  to  us,  by  declaring  that  the  constitutional  restrictions  of 
the  general  government  must  control  a  statute  of  a  State  conflicting 
with  them,  and  thus,  for  harmony  and  uniformity,  make  the  former 
supreme,  in  compliance  with  the  injunctions  imposed  by  the  people 
and  the  States  themselves  in  the  constitution.  Governed  by  such 
views,  we  proceed  to  the  examination  of  the  questions  arising  here, 
by  ascertaining,  first,  what  powers  the  legislature  of  Mississippi 
granted  to  the  plaintiffs,  and  then,  what  powers  it  has  taken  away 
from  them. 
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On  the  10th  of  February,  1830,  "An  act  to  establish  a  Planters' 
Bank  in  the  State  of  Mississippi,"  passed ;  and,  among  other  privi- 
leges,  in  the  6th  section,  granted  that  the  bank  "shall  be  capable  and 
able,  in  law,  to  have,  possess,  receive,  retain,  and  enjoy,  to 
themselves  and  their  successors,  lands,  *  rents,  tenements,  [  *  320  ] 
hereditaments,  goods,  chattels,  and  effects,  of  what  kind 
soever,  nature,  and  quality,  not  exceeding  in  the  whole  $6,000,000, 
including  the  capital  stock  of  said  bank,  and  the  same  to  grant,  de- 
mise, alien,  or  dispose  of,  for  the  good  of  said  bank." 

The  17th  section  gives  power,  also,  "to  receive  money  on  deposit^ 
and  pay  away  the  same  free  of  expense,  discount  bills  of  exchange 
and  notes,  with  two  or  more  good  and  sufficient  names  thereon,  ox 
secured  by  a  deposit  of  bank  or  other  public  stock,  and  to  make 
loans  to  citizens  of  the  States  in  the  nature  of  discount  on  real  prop- 
erty, secured  by  mortgage,"  &c. 

Doing  business  with  these  powers,  amounting,  as  it  has  been  re- 
peatedly settled,  to  a  contract  in  the  charter  for  the  use  of  them,  (see 
cases  in  the  West  River  Bridge,  at  this  term,  6  How.  507,)  the  bank, 
on  the  24th  of  May,  1839,  took  the  promissory  note  on  which  the 
present  suit  was  instituted,  and,  on  the  10th  day  of  June,  1842, 
transferred  it  to  the  United  States  Bank,  having  first  commenced 
this  action  on  it,  the  11th  of  October,  1841. 

But  in  the  mean  time,  after  the  execution  of  the  note,  though  be- 
fore its  transfer,  the  legislature  of  Mississippi,  on  the  21st  day  of 
February,  1840,  passed  a  law,  the  7th  section  of  which  is  in  these 
words :  "  It  shall  not  be  lawful  for  any  bank  in  this  State  to  transfer, 
by  indorsement  or  otherwise,  any  note,  bill  receivable,  or  other  evi- 
dence of  debt ;  and  if  it  shall  appear  in  evidence,  upon  the  trial  of 
any  action  upon  any  such  note,  bill  receivable,  or  other  evidence  of 
debt,  that  the  same  was  transferred,  the  same  shall  abate  upon  the 
plea  of  the  defendant"  See  acts  of  1840,  p.  15.  This  law  consti- 
tutes the  only  defence  to  a  recovery  in  the  present  case  by  the  plain- 
tiffs. But  they  contend  it  is  invalid,  because,  by  the  constitution, 
art.  1,  §  10,  "  no  State  "  shall  pass  any  law  "  impairing  the  obligation 
oi'  contracts  ; "  and  this  law  does  impair  it,  in  this  instance,  in  two 
respects.  First,  in  the  obligation  of  the  contract  in  the  charter  with 
the  State ;  and  secondly,  in  the  obligation  of  the  contract  made  by 
the  signers  of  the  note  declared  on  with  the  bank. 

To  decide  understandingly  these  questions,  it  will  be  necessary  to 
go  a  little  further  into  the  true  extent  of  those  two  contracts  under 
the  powers  held  by  the  bank,  and  likewise  into  the  true  extent  of  the 
subsequent  act  of  the  legislature  affecting  them. 

That  promissory  notes  are  to  be  regarded  as  either  goods,  chattels, 
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or  eflFects,  within  the  6th  section  of  the  charter,  can  hardly  be  ques- 
tioned, when  it  includes  these  "of  what  kind  soever,  nature,  and 
quality."  This  addition  evidently  meant  to  remove  any 
[  •  321  ]  doubt  or  restriction  as  to  the  meaning  of  those  *  terras,  as 
sometimes  employed  in  connection  with  peculiar  subjects, 
and  to  extend  the  description  by  them  to  every  kind  of  personal 
property  belonging  to  the  bank.  This  construction  would  go  no  far- 
ther than  sometimes  has  been  done  in  England,  holding  the  words 
goods  and  chattels,  to  include  choses  in  action,  as  well  as  other  per- 
sonal property,  12  Coke,  1 ;  1  Atkins,  182 ;  and  by  the  word  goods 
alone,  in  a  bequest,  it  has  been  held  that  a  bond  will  pass.  Anony- 
mous, 1  P.  Wms.  267. 

So,  in  respect  to  effects,  it  has  been  held,  when  the  word  is  used 
alone,  or  simpliciier,  it  means  all  kinds  of  personal  estate.  13  Yes. 
39,  47,  note  ;  Michell  v,  Michell,  5  Madd.  72 ;  HeaAie  «.  Wigginton, 
6  Madd.  119 ;  Cowp.  299.  But  if  there  be  some  words  used  with  it, 
restraining  its  meaning,  then  it  is  governed  by  that,  or  means  some- 
thing ejusdem  generis.  Here,  however,  instead  of  restraining-terms 
being  used  with  it,  those  most  broad  and  enlarging  are  added,  being 
"  effects  of  what  kind  soever,  nature,  and  quality."  Hotham  v.  Sut- 
ton, 15  Ves.  326 ;  Campbell  v.  Prescott,  15  Ves.  500 ;  3  Ves.  212, 
note. 

The  same  rule  prevailed  in  the  civil  law,  under  the  term  bona 
mobilia.  1  P.  Wms.  267.  And  by  that  law,  as  well  as  the  common 
law,  promissory  notes  or  clioses  in  action  come  under  the  category  of 
movable  goods  or  personal  property,  as  they  accompany  the  person. 
2  Bl.  Comm.  384,  398. 

The  bank  was  allowed,  also,  by  the  17th  section,  ^^  to  discount  bills 
of  exchange  and  notes ; "  and,  in  truth,  promissory  notes  usually 
constitute  a  large  portion  of  the  property  of  such  institutions.  Such 
notes,  also,  not  only  by  general  usage  and  established  forms,  are,  in 
most  cases,  made  to  run  to  banks  or  their  order,  and  must  be  expected 
to  run  so  when  the  banks  please ;  but  it  is  expressly  provided,  by  the 
22d  section  of  this  charter,  that  "  it  shall  not  be  lawfiil  for  said  bank 
to  discount  any  note  or  notes  which  shall  not  be  made  payable  and 
negotiable  at  said  bank,"  &c.  And,  again,  by  an  amendatory  act, 
accepted  by  the  bank,  it  was  provided,  on  the  9th  of  December,  1831, 
^^  that  such  promissory  notes  shall  be  made  payable  and  negotiable 
on  their  face  at  some  bank  or  branch  bank." 

But  why  made  negotiable,  if  no  right  was  to  exist  to  negotiate  or 
transfer  them  ?  The  bank,  then,  as  the  legal  holder  of  such  notes, 
possessed  a  double  right  "  to  dispose"  of  them;  first,  from  the  ex- 
press grant  in  the  charter  itself,  empowering  them,  as  to  their  ^  goods, 
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chattels,  and  effects,  of  what  kind  soever,  nature,  and  quality,"  ^  the 
same  to  grant,  demise,  alien,  or  dispose  of^  for  the  good  of  said  bank," 
(sixth  section ;)  secondly,  by  an  implied  authority,  incident  to  its 
charter  and  business,  and  the  express  requirement  that  the 
notes  should  be  *  "  negotiable  on  their  face."  We  do  not  [  *  322  ] 
refer  to  the  next  ground  because  it  is  necessary  to  resort  to 
implication  or  analogy  to  establish  an  authority  in  the  bank  under  its 
charter  to  make  a  transfer  of  its  notes,  when  it  possesses  that  authority 
by  the  very  words  and  spirit  of  the  contract  made  in  the  charter  by 
the  State. 

But  to  make  the  correctness  of  this  conclusion  from  the  specific 
words  of  the  charter  stronger  and  undoubted,  it  will  be  found  to  be 
the  natural,  useful,  and  proper  view  of  its  powers  as  a  bank,  under 
all  sound  analogy  and  necessarily  implied  authority. 

To  reach  this  6nd,  it  is  not  indispensable  to  hold  that  corporations 
in  modern  times  possess  numerous  incidental  powers,  equal  to  those 
of  individuals,  as  was  once  the  doctrine,  (Kyd  on  Corp.  108 ;  2  Kent, 
Comm.  281,  and  cases  in  those  treatises ;)  but  seems  now  in  some 
respects  overruled.  Bank  of  Augusta  v.  Earle,  13  Pet.  519,  587, 153 ; 
2  Cranch,  167 ;  12  Wheat.  64.  But  merely  to  hold,  as  it  often  has 
been  in  late  years,  that  what  is  necessary  and  proper  to  be  done  to 
carry  into  e£fect  express  grants,  and  which  is  nowhere  forbidden,  may 
in  most  cases  be  lawful. 

Though  such  a  power  as  this  last  to  congress  is  expressly  added  in 
the  constitution  of  the  United  States,  yet  it  has  been  considered  by 
some  that  it  would  exist  as  a  reasonable  incident,  under  reasonable 
limitations,  without  any  such  express  addition.  2  Kent,  Comm.  298, 
and  cases  there  cited. 

Thus  a  corporation,  if  once  organized,  has  the  implied  power  to 
make  contracts  connected  with  its  business  and  debts,  and  through 
agents  and  notes  as  well  as  under  its  seaL  Bank  of  Columbia  v. 
Patterson's  Adm'r,  7  Cranch,  299 ;  8  Wheat  338 ;  12  Wheat  64 ; 
11  Pet  588. 

So  it  may  bold  and  dispose  of  property  even  in  trust,  if  not  incon- 
sistent and  unconnected  with  its  express  duties  and  objects.  Vidal 
et  oL  V.  Girard's  Ex'rs,  2  How.  127. 

Hence  a  power  to  dispose  of  its  notes,  as  well  as  other  property, 
may  well  be  regarded  as  an  incident  to  its  business  as  a  bank  to  dis- 
count notes,  which  are  required  to  be  in  their  terms  assignable,  as 
well  as  an  incident  to  its  right  of  holding  thenx  and  other  property, 
when  no  express  limitation  is  imposed  on  the  authority  to  transfer 
them. 

Not  that  a  banking  corporation  has  under  its  charter  a  constructive 
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power  to  follow  another  independent  branch  of  business,  such  as 
manufacturing  or  foreign  trade,  but  merely  the  business  of  banking, 
and  to  do  such  acts  as  are  necessary  and  proper  or  usual  to  cairy 
that  business  into  effect,  and  such  as  are  in  harmony  with  the  letter 

and  spirit  of  its  charter. 
[  *323  ]      *  Nor  even  that  it  can  adopt  any  course  as  an  incident, 
and  as  necessary  and  proper,  which  is  merely  convenient,  or 
which  is  expressly  forbidden  by  the  charter,  oi^  so  forbidden  by  any 
previously  existing  laws  in  the  State,  of  a  general  character. 

Bat  in  discounting  notes  and  managing  its  property  in  legitimate 
banking  business,  it  must  be  able  to  assign  or  sell  those  notes  when 
necessary  and  proper,  as,  for  instance,  to  procure  more  specie  in  an 
emergency,  or  retorn  an  unusual  amount  of  deposits  withdrawn,  or 
pay  large  debts  for  a  banking-house,  and  for  any  <* goods  and  effects" 
connected  with  banking  which  it  may  properly  ovt^.  It  is  its  duty 
to  pay  in  some  way  every  debt.  6  Gill  &  Johns.  219.  This  court, 
in  the  United  States  v.  Robertson,  5  Pet.  650,  has  expressly  recog- 
nized the  authority  of  a  bank  to  give  bonds  and  assignments  to  pay 
its  deposit  debtors.  In  that  case,  ^  the  directors  agree  to  pledge  to 
the  government  of  the  United  States  the  entire  estate  of  the  corpora- 
tion as  a  security  for  the  payment  of  the  original  principal  of  the 
claim,"  &c.  p.  648.  And  such  a  pledge  or  transfer  was  held  there  to 
be  valid. 

It  is  said,  in  opposition  to  this,  Why  should  a  bank  be  consid^^ 
as  able  to  incur  debts  ?  Or  why  to  do  any  business  on  credit,  requir- 
ing sales  of  its  notes  or  other  property  to  discharge  its  liabilities  ? 
Such  inquiries  overlook  the  fact,  tiiat  the  chief  business  and  design 
of  most  banks,  their  very  vitality,  is  to  incur  debts  as  well  as  have 
credits.  All  their  deposit  certificates,  or  bank-book  credits  to  indi- 
viduals, are  debts  of  the  bank,  and  which  it  is  a  legitimate  and  appro- 
priate part  of  its  business  as  a  bank  to  incur  and  to  pay.  The  same 
may  be  said,  also,  of  all  its  bank-notes,  or  bills,  they  being  merely 
promises  or  debts  of  the  bank,  payable  to  their  holders,  and  impera- 
tive on  them  to  discharge.  See  Bank  of  Columbia  v.  Patterson's 
Adm'r,  7  Cranch,  307 ;  13  Pet.  593. 

It  may,  to  be  sure,  independent  of  justifications  like  these,  not  be 
customary  for  banks  to  dispose  of  their  notes  often.  But  in  exigen- 
cies of  indebtedness  and  other  wants  under  pressures  like  those 
referred  to,  it  may  not  only  be  permissible,  but  much  wiser  and  safer 
to  do  it  than  to  issue  more  of  its  own  paper,  too  much  of  it  beii^ 
already  out,  or  part  with  more  of  its  specie  on  hand,  too  little  beinjf 
now  possessed  for  meeting  all  its  obligations.  Indeed,  its  right  to 
sell  any  of  its  property,  when  not  restricted  in  the  charter  or  any  pre- 
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Tioas  law,  is  perhaps  as  unlimited  as  that  of  an  individual,  if  not 
carried  into  the  transaction  of  another  separate  and  unauthorized 
branch  of  business.  Angell  &  Ames  on  Corp.  p.  104,  §  9 ;  4  Johns. 
Ch.  307 ;  2  Kent,  Comm.  282 ;  11  Serg.  &  Rawle,  411.  Both  may 
sell  notes  to  liquidate  their  debts,  both  sell  their  lands 
*  acquired  under  mortgages  foreclosed,  or  acquired  under  the  [  *  324  J 
extent  of  executions  not  redeemed.  Both,  too,  must  be  able 
to  sell  all  kinds  of  their  property,  when  proceeding  to  close  up  their 
business,  or  find  it  impracticable.  Nor  is  there  any  pretence  here 
that  any  clause  in  the  charter  of  this  bank  restricted  it  from  selling 
its  notes  or  other  property  under  any  circumstances,  and  much  less 
under  those  connected  with  indebtedness  and  with  banking,  which 
have  just  been  referred  to.  It  will  be  seen,  in  this  way,  that  all  anal- 
ogies seem  to  sustain  the  right  which  exists  by  the  express  grant  in 
this  charter,  to  ''fdien  and  dispose  of"  all  its  ^^  goods,  chattels,  and 
eiSects,  of  what  kind  soever,  nature,  and  quality,  for  the  good  of  said 
bank."  But  to  avoid  differences  of  opinion,  we  place  the  right  here 
solely  on  the  express  grant.  It  ought,  perhaps,  to  be  added,  that  the 
courts  of  Mississippi  once  put  a  more  limited  construction  on  this 
charter.     Payne  et  aL  v.  Baldwin  et  aL  3  Smedes  &  Marshall,  661. 

But  as  that  very  case  is  now  before  us  for  revision,  on  the  ground 
that  it  was  erroneous,  we  feel  obliged,  for  that  and  other  reasons, 
which  need  not  be  here  enumerated,  to  put  such  construction  on  the 
charter,  and  on  the  law  supposed  to  violate  it,  as  seems  right  accord- 
ing to  our  own  views  of  their  true  intent 

Having  thus  ascertained  the  extent  of  the  contract  made  by  the 
State  with  the  bank  in  the  charter,  we  proceed  next  to  examine  the 
character  and  scope  of  the  contract  between  the  maker  of  the  note 
and  the  bank. 

We  have  already  seen  that  the  bank  was  not  only  authorized,  but 
expressly  required,  to  discount  notes  which  were  negotiable,  or,  in 
other  words,  which  contained  a  contract  or  stipulation  to  pay  them 
to  any  assignee.  Nor  is  it  pretended  there  was  any  law  of  Missis- 
sippi, when  this  charter  was  given  or  when  this  note  was  taken, 
which  prohibited  selling  it,  and  passing  to  an  assignee  all  the  rights, 
either  of  property  or  of  bringing  a  suit  in  his  own  name,  which  then 
existed  with  individuals  and  other  banking  institutions. 

What  law  existed  on  this  point  when  the  note  v^ras  actually  trans- 
ferred is  not  the  inquiry,  but  what  existed  when  it  was  made,  and  its 
obligations  as  a  contract  were  fixed.  The  law  which  existed  at  the 
transfer,  so  far  from  being  the  test  of  the  force  of  a  contract  made 
long  before,  and  under  different  legal  provisions,  is  the  violation  of 
iti  and  the  very  ground  of  complaint  in  the  present  proceeding. 
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This  contract,  then,  by  the  bank  with  the  maker,  when  executed, 

enabled  the  former  to  sell  or  assign  it,  and  the  indorsee  to  collect  it, 

not  only  by  its  express  terms,  but  by  the  general  law  of  the 

[  *  325  ]  State,  then   allowing  transfers  of  negotiable  paper  *  and 

suits  in  the  name  of  indorsees.     Howard  and  Hutchinson's 

Laws,  373. 

Indeed,  independent  of  the  last  circumstance,  it  is  highly  probable, 
that,  by  the  principles  of  the  law  of  contracts  and  commercial  paper, 
such  choses  in  action  may  be  legally  assigned  or  transferred  every- 
where, when  not  expressly  prohibited  by  statute.  This  was  done 
before  the  statute  of  Anne,  in  England.  And  it  is  done  since,  as  to 
paper  both  negotiable  and  not  negotiable,  independent  of  that,  statute. 

If  such  notes  cannot  be  sued  in  the  name  of  the  indorsee,  when 
running  to  order,  without  the  help  of  a  statute,  they  certainly  can  be 
sued  in  the  name  of  the  payee,  for  the  benefit  of  the  indorsee,  when 
the  transfer  is  legal  in  its  consideration  and  form. 

The  State  itself,  by  passing  this  law  prohibiting  the  transfer  of 
notes  by  banks,  recognizes  the  previous  right,  as  well  as  custom,  to 
tranfer  them ;  otherwise,  the  law  would  not  be  necessary  to  prevent 
it.  Nor  is  this  law  supposed  to  have*  been  founded  on  any  prior 
abuse  of  power  in  negotiating  or  selling  its  notes,  which,  if  existing, 
might  obviate  the  above  inference.  Bat  it  is  understood,  from  the 
record  and  opinions  of  the  state  court,  that  the  design  of  the  law 
was  to  secure  another  provision  of  statute  not  previously  existing, 
but  made  by  the  legislature  at  the  same  time,  requiring  banks  to 
receive  their  own  notes  in  payment  of  their  debtors,  though  below 
par.  That  design,  too,  would  still  recognize  the  prior  authority  to 
sell  or  transfer. 

We  are  not  prepared  to  say  that  a  State,  under  its  general  legisla- 
tive powers,  by  which  all  rights  of  property  are  held  and  modified  as 
the  public  interest  may  seem  to  demand,  might  not,  where  unrestricted 
by  constitutions  or  its  own  contracts,  pass  statutes  prohibiting  all 
sales  of  certain  kinds  of  property,  or  all  sales  by  certain  classes  of 
persons  or  corporations.  14  Pet  74.  Such  has  often  been  the  legis 
lation  as  to  property  held  in  mortmain  or  by  aliens  or  certain  pro 
scribed  sects  in  religion. 

This  is,  however,  very  invidious  legislation,  when  applied  to  classes 
or  to  particular  kinds  of  property  before  allowed  to  be  held  generally. 
Legislation  for  particular  cases  or  contracts,  without  the  consent  of 
all  concerned,  is  of  very  doubtful  validity.  Merrill  v*  Sherburne  et  oL 
1  New  Hamp.  199.  Under  our  system  of  government,  and  the  abuses 
to  which  in  various  ways  and  to  various  extents  that  kind  of  legisla- 
tion might  lead,  several  of  the  state  constitutions  possess  clauses  pro* 
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hibitory  of  such  a  course  where  it  affects  contracts  or  vested  rights, 
and  more  especially  does  the  constitution  of  the  United  States  ex- 
pressly forbid  any  such  legislation,  whenever  it  goes  to 
•impair  the  obligation  of  a  contract  Hence,  the  general  ['SSG] 
powers  which  still  exist  under  other  governments,  or  might 
once  have  prevailed  here  in  the  States,  to  change  the  tenure  and 
rights  over  property,  and  especially  the  jus  disponendi  of  it,  cannot 
now,  under  the  federal  constitution,  be  exercised  by  our  States  to  an 
extent  affecting  the  obligation  of  contracts. 

The  next  and  final  question,  then,  is.  Did  the  act  in  question  im- 
pair the  obligation,  either  of  the  contract  by  the  State  with  the  bank, 
or  of  the  contract  by  the  maker  of  the  note  with  the  bank  ? 

We  have  already  ascertained  the  true  extent  of  both  of  these  con- 
tracts before  this  act  passed ;  that  by  the  State  with  the  bank  clearly 
allowing  it  to  take  ^negotiable  notes,  and  to  sell  or  transfer  them,  and 
that  with  the  maker  clearly  enabling  the  bank  to  assign  his  note,  and 
a  recovery  to  be  had  on  it  after  a  transfer,  by  the  assignee.  In  this 
condition  of  things,  with  this  note  taken  and  held,  accompanied  by 
such  rights  and  obligations,  the  legislature  of  Mississippi  passed  the 
law  already  quoted,  and  now  tinder  consideration.  It  expressly  took 
away  the  right  of  the  bank  to  make  any  transfer  whatever  of  its 
notes,  and  virtually  deprived  an  assignee  of  them  of  the  right  to  sus- 
tain any  suit,  either  in  his  own  name  or  that  of  the  bank,  to  recovei 
them  of  the  maker. 

The  new  law,  also,  conferred  in  substance  on  the  maker  a  new 
right  to  defeat  any  action  so  brought,  which  he  would  otherwise  have 
been  liable  to.  These  results  vilely  changed  the  obligation  of  the 
contract  between  him  and  the  bank,  to  pay  to  any  assignee  of  it,  as 
well  as  changed  the  obligation  of  the  other  contract  between  the 
State  and  the  bank  in  the  charter,  to  allow  such  notes  to  be  taken 
and  transferred.  It  is  true  that  this  new  law  might  bear  a  construc- 
tion, that  the  transfer  was  only  a  voidable  act,  and  not  void,  and  that, 
if  cancelled  or  waived,  a  recovery  might  afterwards  be  had  on  the 
note  by  the  bank ;  and  this  seems  to  have  been  the  view  of  some  of 
the  court  in  3  Smedes  &  Marshall,  681,  as  well  as  in  Hyde  et  al.  u. 
The  Plantprs'  Bank,  8  Robinson.  421.  Yet  the  state  court  in  Mis- 
sissippi appears  finally  to  have  thought  it  meant  otherwise,  and  to 
have  decided  that  no  suit  at  all  can  be  sustained  on  such  a  note  by 
anybody  after  a  transfer.  This  was  the  view  which  they  think  in- 
fluenced the  legislature.  See  Planters'  Bank  r.  Sharp  et  al,  4  Smedes 
&  Marshall,  28.  We  are  disposed  to  acquiesce  in  the  correctness 
of  this  construction,  as  it  seems  to  conform  nearest  to  the  real  designs 
of  the  legislature.   But  this  view  is  not  adopted,  because  the  decision 
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by  a  state  court  on  a  state  statute,  though  generally  governing  us,  is 
to  control  here  in  the  very  cases  which,  on  account  of  that  decision, 

are  brought  here  by  appeal  or  writ  of  error. 
[  *  327  ]  •  The  rights  of  a  party  under  a  contract  might  improperly 
be  narrowed  or  denied  by  a  state  court,  without  any  redress, 
if  their  decision  on  the  extent  of  them  cannot  be  reviewed  and  over- 
ruled here  in  cases  of  this  kind ;  while  their  decision,  if  restricting  or 
enlarging  the  prohibitory  act,  might  more  safely  stand,  as  doing  no 
injury  in  the  end,  if  we  hold  the  act  null  wherever  it  is  construed  by 
them  or  us  .so  as  to  conflict  with  prior  rights  obtained  under  con- 
tracts.    See  Commercial  Bank  v,  Buckingham's  Ex'rs,  5  How.  317. 

If  the  state  courts  of  Mississippi  should  hereafter  adopt  the  dis- 
senting opinion  of  Judge  Sharkey,  in  4  Smedes  &  Marshall,  28,  and 
go  back  to  what  they  appear  to  have  before  held,  in  3  Smedes  & 
Marshall,  661,  —  namely,  that  the  right  to  sue  by  the  bank,  after  a 
transfer,  was  not  taken  away,  if  the  plaintiff  replied  that  the  transfer 
had  been  rescinded,  and  the  interest  was  now  solely  in  the  bank,  — 
and  should  that  construction  be  adopted  here,  the  force  of  this  new 
law,  as  impairing  the  obligation  of  the  contract  might  not  be  so 
extensive  and  clear  as  now.  But  still,  it  would  seem  to  impair  the 
contract  in  some  respects ;  yet  whether  in  such  way  and  extent  as 
to  render  the  obligation  itself  changed  must  be  left  to  be  decided  de- 
finitively when  such  a  case  is  presented  for  our  decision.  In  the 
present  instance,  however,  as  before  explained,  the  extent  and  opera- 
tion of  the  prohibitory  law  being  regarded  as  forbidding  any  transfer 
whatever,  and,  if  it  takes  place,  as  barring  every  kind  of  remedy  on 
the  note,  the  decisive  question  may  be  repeated.  How  can  this  hap- 
pen without  injury  to  the  plaintiff's  contracts  ?  When  every  form 
of  redress  on  a  contract  is  taken  away,  it  will  be  difficult  to  see  how 
the  obligation  of  it  is  not  impaired.  Green  v.  Biddle,  8  Wheat.  76 ; 
1  How.  317;  4  Smedes  &  Marshall,  507;  Eong  v.  Dedham  Bank, 
15  Mass.  447. 

If  any  right  or  power  be  left,  under  the  note,  by  this  act,  after  a 
transfer  is  made,  it  is  of  no  use,  when  it  cannot  be  enforced  and  no 
benefit  be  derived  from  it,  but  an  action  abated  toties  quoties  as  often 
as  it  is  instituted.  8  Wheat.  12;  1  Bl.  Comm.  5&  In  the  mildest 
view,  a  new  disability  is  thus  attached  to  an  old  contract,  and  its 
value  and  usefulness  restricted ;  and  these  of  course  impair  it.  So« 
ciety  for  Progagating  the  Gospel  v.  Wheeler,  2  QalL  139. 

One  of  the  tests  that  a  contract  has  been  impaired  is,  that  its  value 
has  by  legislation  been  diminished.  It  is  not,  by  the  constitution,  to 
be  impaired  at  all.  This  is  not  a  question  of  degree  or  manner  or 
cause,  but  of  encroaching  in  any  respect  on  its  obligation,  dispensing 
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with  any  part  of  its  force.  The  Commercial  Bank  of  Rodney  v.  The 
State  of  Mississippi,  4  Smedes  &  Marshall,  507.  So,  if  the 
obligation  of  a  contract  is  to  be  *  regarded  as  the  duty  im-  [  *  328  ] 
po8(*d  by  it,  here  the  duty  imposed  by  the  State  to  adhere 
to  its  own  deliberate  grant,  and  the  duty  imposed  on  the  signer  of 
the  note  to  make  payment  to  an  assignee,  as  well  as  to  the  bank 
itself,  are  both  interfered  with  and  altered. 

In  answer  to  this  supposed  violation  of  the  contract  between  the 
maker  of  the  note  and  the  bank,  some  objections  have  been  urged 
which  deserve  further  notice  here. 

It  is  sometimes  stated,  with  plausibility,  that  States  may  pass  in- 
solvent laws,  suspending  or  taking  away  actions  on  contracts,  where 
the  debtor  goes  into  insolvency,  and  hence,  by  analogy,  can  do  it 
here.  But  there  another  remedy  is  stiU  given  on  the  contract,  before 
the  commissioners  of  insolvency,  and  a  payment  is  made  pro  rata^  as 
far  as  means  exist.  Here  there  is  no  other  remedy  given,  or  any  part 
payment  made.  Indeed,  it  seems  that  a  forfeiture  of  all  right  to 
recover  on  the  note,  in  any  way,  is  inflicted  here  as  a  penalty  for 
making  that  very  transfer  which  the  bank  before,  by  the  act  of  incor- 
poration, as  well  as  by  the  note  itself,  was  authorized  to  make. 
Again,  state  insolvent  laws,  if  made,  like  this  law,  to  apply  to  past 
contracts  and  stop  suits  on  them,  have  been  held  not  to  be  constitu- 
tional except  so  far  as  they  discharge  the  person  from  imprisonment, 
or  in  some  other  way  affect  only  the  remedy.  When  so  restricted, 
they  do  not  impair  the  obligation  of  the  contract  itself,  because  the 
obligation  is  left  in  full  force  and  actionable,  and  future  property,  as 
well  as  present,  subjected  to  its  payment,  and  the  body  exonerate^ 
only  as  a  matter  connected  merely  with  the  form*  of  the  remedy 
Cook  V.  Moffat,  5  How.  316,  and  cases  there  cited.  The  case  in  8 
Robinson,  421,  appears  also  to  have  been  one  on  a  note  executed 
after  the  prohibitory  law,  and  not,  as  here,  before.  But  where  future 
acquisitions  are  attempted  to  be  exonerated,  and  the  discharge  ex- 
tended to  the  debt  or  contract  itself,  if  done  by  the  States,  it  must 
not,  as  here,  apply  to  past  contracts,  or  it  is  held  to  impair  their  obliga- 
tion. Ogden  V.  Saunders,  12  Wheat  213 ;  Sturges  v.  Crowninshield, 
4  Wheat.  122 ;  6  Wheat.  131 ;  2  Kent,  Comra.  392 ;  Bronson  v.  Kinzie, 
1  How.  311 ;  McCracken  v.  Hay  ward,  2  How.  608 ;  1  Co  wen,  321 ; 
16  Johns.  237;  1  Ohio,  236;  Cook  v.  Moffat,  5  How.  308,  314. 
Congress  alone  can  do  this  as  to  prior  contracts,  by  means  of  an 
express  permission  in  the  constitution  to  pass  uniform  laws  on  the 
subject  of  bankruptcy ;  and  which  laws,  when  not  restrained  by  any 
constitution  or  clause  like  this  as  to  States  impairing  contracts,  may 
in  that  way  be  made  to  reach  past  obligations. 
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The  misfortune  here  is,  that  the  legislature,  if  meaning 
[  •  329  ]  •merely  to  insure  to  bill-holders  of  the  bank,  when  debtors, 
the  privilege  of  paying  in  the  bills  of  the  bank,  (as  is  sup- 
posed, 4  Smedes  &  Marshall,  1,  90,)  have  not  said  so,  and  no  more, 
by  providing  that  promissory  notes,  though  assigned  by  banks,  should 
still  be  open  to  set-offs  by  their  debtors  of  any  of  their  bills  which 
they  then  held.  This  would  have  been  equitable,  and  no  more,  prob- 
ably, than  they  would  be  entitled  to,  on  common  law  principles,  if 
an  assignee  purchased,  as  here,  after  the  promissory  notes  fell  due, 
and  perhaps  with  a  knowledge  of  the  existence  of  such  a  set-oft 

Chief  Justice  Marshall,  in  The  United  States  v.  Robertson,  5  Pet, 
659,  says,  independent  of  any  statute,  "  every  debtor  may  pay  his 
creditor  with  the  notes  of  that  creditor.  They  are  an  equitable  and 
legal  tender."  Equally  just  and  reasonable  would  have  been  a  de- 
claratory law  as  to  the  allowance  of  such  bills  as  a  set-off,  where  an 
assignment  had  been  made  collusively  between  the  parties  with  a 
view  to  prevent  such  a  set-off     8  Robinson,  421. 

But  instead  of  resorting  to  such  measures,  the  legislature  adopted 
a  shorter  and  more  sweeping  mode  of  attaining  the  end  of  preventing 
assignments  which  might  embarrass  or  defeat  set-offs.  They  did  it 
by  cutting  off  all  assignments  whatever,  and  all  remedies  whatever 
upon  them.  And  they  accompanied  this  by  another  statute,  enabling 
debtors  of  the  bank  who  held  its  notes,  when  their  debts  fell  due,  to 
pay  in  them,  or  set  them  off,  and  even  virtually  authorized  them  t4 
make  payment  in  depreciated  bills  or  notes  afterwards  bought  up  for 
that  purpose,  and  thus  to  gain  an  undue  advantage  over  set-offs  by 
other  debtors  in  other  matters. 

The  act  as  to  this  last  topic  was  passed  the  next  day  after  the  act 
prohibiting  transfers.  Mississippi  Laws,  2d  February,  1840,  p.  21, 
§  2.  It  was  in  these  words  :  '^  AH  banks  above  alluded  to,  and  all 
other  banks  in  this  State,  shall  at  all  times  receive  their  respective 
notes  at  par  in  liquidation  of  their  bills  receivable  and  other  claims 
due  them."  These  two  acts,  though  imdoubtedly  well  meant,  and 
designed  to  give  an  honest  preference  to  bill-holders  (see  Sharkey's 
dissenting  opinion)  as  to  a  paper  currency  which  ought  always  to  be 
kept  on  a  par  with  specie,  were  unfortunately,  in  the  laudable  zeal  to 
avert  a  great  apprehended  evil,  passed,  without  sufficient  consid- 
eration of  the  limitations  of  the  powers  imposed  by  the  constitution 
of  the  Union  on  the  state  legislatures,  not  to  impair  the  obligation 
of  existing  contracts.  Nor  was  it  necessary  to  go  so  far  to  secure 
any  legitimate  results.  Some  other  laws  are  referred  to,  which  are 
upheld  and  which  affect  the  whole  community,  and  seem  to 
f  *  330  )  violate  some  of  the  important  incidents  of  contracts  •  be- 
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tween  individuals,  or  between  them  and  corporations.  But  it 
^11  usually  be  found  that  these  are  such  laws  only  as  relate  to 
future  contracts,  or  if  to  past  ones,  relate  to  modes  of  proceeding  in 
courts,  to  the  form  of  remedy  merely,  to  priority  to  some  classes  of 
creditors,  (6  Cranch,  298,)  to  the  kind  of  process,  (9  Pet.  319 ;  10 
Wheat.  51,)  to  the  length  of  the  statute  of  limitations,  (6  Wheat.  131 ; 

2  Mason,  168^  3  Johns.  Ch.  190 ;  4  Wheat.  200 ;  1  How.  316,)  to 
exempting  the  body  from  imprisonment,  (4  Wheat.  200,)  or  tools  and 
household  goods  from  seizure,  (16  Johns.  244 ;  1  How.  15 ;  11  Mar- 
tin, 730,)  or  affecting  some  privilege  attached  to  the  person  or  terri- 
tory, (Story  on  Confl.  of  Laws,  339,  &c.,)  and  not  to  the  terms  or 
obligations  of  any  part  of  the  contract  itself.  Cook  v.  Moffat,  5  How. 
295 ;  Towne  v.  Smith,  1  Woodb.  &  Minot,  132 ;  7  Greenl.  337 ; 

3  Surge  on  Col.  and  For.  Law,  234,  1046. 

And  if,  in  professing  to  alter  the  remedy  only,  the  duties  and  rights 
of  a  contract  itself  are  changed  or  impaired,  it  comes  just  as  much 
within  the  spirit  of  the  constitutional  prohibition.  Bronson  v  Kinzie 
et  aL  1  How.  316 ;  2  ibid.  612 ;  2  Madison  Papers,  1239, 1581. 

Thus,  if  a  remedy  is  taken  away  entirely,  as  here,  or  clogged  "  by 
condition  of  any  kind,  the  right  of  the  owner  may  indeed  subsist  and 
be  acknowledged,  but  it  is  impaired."  Green  v.  Biddle,  8  Wheat.  75. 
And  the  test,  as  before  suggested,  is  not  the  extent  of  the  violation 
of  the  contract,  but  the  fact,  that  in  truth  its  obligation  is  lessened,  in 
however  small  a  particular,  and  not  merely  altering  or  regulating  the 
remedy  alone.    2  How.  612 ;  8  Wheat.  1. 

Having,  it  is  believed,  assigned  sufficient  reasons  to  show  that  the 
obligation  of  both  of  these  contracts  was  impaired,  it  is  now  pro- 
posed briefly  to  refer  to  a  few  precedents  bearing  on  the  correctness 
of  this  conclusion,  chiefly  in  respect  to  the  most  important  of  the  con- 
tracts,— that  between  the  State  and  the  bank.  On  an  examination 
of  the  various  decisions  which  have  taken  place  in  this  court  on  the 
violation  of  the  obligation  of  contracts,  it  will  be  found  that  this  case 
does  not  come  within  the  principle  of  any  of  those  where  the  de- 
cision was,  that  the  new  laws  were  no  violation ;  but,  on  the  contrary, 
is  much  like  several  where  the  decision  annulled  them  as  a  clear  vio- 
lation. Thus,  where  a  new  law  has  taken  the  property  of  a  corpora- 
tion for  highways  under  the  right  of  eminent  domain,  which  reaches 
all  property,  private  or  corporate,  on  a  public  necessity,  and  on  making 
full  compensation  for  it,  and  tinder  an  implied  stipulation  to  be  al- 
lowed to  do  it  in  all  public  grants  and  charters,  no  injury  is 
committed  not  atoned  for,  nothing  is  done  not  allowed  *  by  [  *  331  ] 
preexisting  laws  or  rights,  and  consequently  no  part  of  the 
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obligation  of  the  contract  is  impaired.     See  case  of  *  The  West  Rivef 
Bri^e,  and  authorities  there  cited,  in  6  How.  507. 

So,  when  the  legislature  afterwards  tax  the  property  of  such  cor- 
porations, in  common  with  other  property  of  like  kind  in  the  State,  it 
is  under  an  implied  stipulation  to  that  effect,  and  violates  no  part  of 
the  contract  contained  in  the  charter.  Armstrong  v.  Treasurer  of 
Athens  County,  16  Pet  281.  See  Providence  Bank  v.  Billings,  4 
Pet.  614 ;  11  ibid.  667 ;  4  Wheat.  699 ;  12  Mass.  252 ;  4  Gill  &  Johns. 
132 ;  4  Durn.  &  East,  2 ;  6  Bam.  &  Aid.  167 ;  2  RaUway  Cases,  23. 

So,  when  no  clause  existed  in  a  charter  for  a  bridge  against  an* 
thorizing  other  bridges  near  at  suitable  places,  it  is  no  violation  of  the 
terms  or  obligation  of  the  contract  to  authorize  another.  Charles 
River  Bridge  v.  The  Warren  Bridge  et  al.  11  Pet  420. 

Nor  is  it,  if  a  law  make  deeds  by  femes  covert  good  when  band 
fide,  though  not  acknowledged  in  a  particular  form ;  because  it  con- 
firms rather  than  impairs  their  deeds,  and  carries  out  the  origiDal 
intent  of  the  parties.     Watson  v,  Mercer,  8  Pet.  88. 

Or  if  a  State  grant  lands,  but  makes  no  stipulation  not  to  legislate 
further  upon  the  subject,  and  proceeds  to  prescribe  a  mode  or  form 
of  settling  titles,  this  does  not  impair  the  force  of  the  grant,  or  take 
away  any  right  under  it    Jackson  v.  Lamphire,  3  Pet  280. 

Nor  does  it,  if  a  State  merely  changes  the  remedies  in  form,  but 
does  not  abolish  them  entirely,  or  merely  changes  the  mode  of  re- 
cording deeds,  or  shortens  the  statute  of  limitations.  3  Pet  280; 
Hawkins  v.  Barney's  Lessee,  5  ibid.  457. 

It  has  been  held,  also,  not  only  that  a  legislature  may  regulate 
anew  what  is  merely  the  remedy,  but  some  state  courts  have  decided 
that  it  may  make  banking  corporations  subject  to  certain  penalties 
for  not  performing  their  duties, — such  as  paying  their  notes  on  de- 
mand in  specie,  and  that  this  does  not  violate  any  contract  Brown 
V.  Penobscot  Bank,  8  Mass.  446 ;  2  Hill,  242 ;  6  How.  342.  It  is 
supposed  to  help  enforce,  and  not  impair,  what  the  charter  requires. 
But  on  this,  being  a  very  different  question,  we  give  no  opinion. 

But  look  a  moment  at  the  other  class  of  decisions.  Let  a  charter 
or  grant  be  entirely  expunged,  as  in  the  case  of  the  Yazoo  claims  in 
Georgia,  and  no  one  can  doubt  that  the  obligation  of  the  contract  is 
impaired.     Fletcher  v.  Peck,  6  Cranch,  87. 

So,  if  the  State  expressly  engage  in  a  grant,  that  certain  lands 

shall  never  be  taxed,  and  a  law  afterwards  passes  to  tax 

[  •  332  ]  •  them.      State  of  New  Jersey  v.  Wilson,  7  Cranch,  164. 

Or  that  corporate  property  and  franchises  shall  be  exempt, 

and  they  are  then  taxed.    Gordon  v.  Appeal  Tax  Court,  3  How.  133. 

So,  if  lands  have  been  granted  for  one  purpose,  and  an  attempt  is 
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made  by  law  to  appropriate  them  to  another,  or  to  revoke  the  grant 
Terrett  v.  Taylor,  9  Cranch,  43 ;  Town  of  Pawlet  v.  Clark,  9  ibid.  292. 

Or  if  a  charter,  deemed  private  rather  than  public,  has  been  altered 
as  to  its  government  and  control.  Dartmouth  College  v.  Woodward, 
4  Wheat  518. 

Or  if  owners  of  lands,  granted  without  conditions  or  restrictions, 
have  been  by  the  legislature  deprived  of  their  usual  remedy  for  mesne 
profits,  or  compelled  to  pay  for  certain  kinds  of  improvements,  for 
which  they  were  not  otherwise  liable.     Green  r.  Biddle,  8  Wheat  1. 

Or  if,  after  a  mortgage,  new  laws  are  passed,  prohibiting  a  sale  to 
foreclose  it,  unless  two  thirds  of  its  appraised  value  is  offered,  and 
enacting  further  that  the  equitable  title  shall  not  be  extinguished  till 
twelve  months  after  the  sale.  Bronson  v.  Kinzie,  1  How.  311 ; 
McOracken  i\  Hayward,  2  ibid.  608. 

These  last  cases  in  Wheaton  and  Howard  are  very  near  in  point 
to  the  present  one,  though,  in  my  view,  a  less  strong  and  decisive 
encroachment  on  a  previous  contract  than  this  is. 

So  are  the  cases  very  near  where  all  remedy  whatever  is  taken 
away,  and  it  is  held  that  the  obligation  of  the  contract  is  thus  im- 
paired. See  some  before  cited,  and  8  Mass.  430 ;  2  Gall.  141 ; 
2  Greenl.  294 ;  1  How.  311 ;  3  Pet  290 ;  2  How.  608. 

The  whole  usefulness  and  value  of  a  note  or  contract  is  in  this  way 
destroyed,  and  that  without  any  reference  to  the  contract  itself.  For 
these  reasons,  the  judgment  below  must  be  reversed. 

6H.  114,301;  12  H.  165. 

Baldwin  et  oL  v.  Payne  et  aL 

This  case  involves  several  of  the  questions  just  discussed  in  that 
of  The  Planters'  Bank  v.  Sharp  et  pL 

Some  of  the  points  of  difference  are  merely  nominal ;  as,  for  in- 
stance, that  the  charter  of  the  Mississippi  Railroad  Company,  which 
transferred  the  notes  in  this  case,  is  different.  But,  it  being  subse- 
quent in  date  to  the  charter  to  the  Planters'  Bank,  and  with  "  all  the 
usual  rights,  powers,  and  privileges  of  banking  which  are  permitted 
to  banking  institutions  within  the  State,"  the  court  seemed,  by  mutual 
consent  of  parties,  to  regard  those  conferred  on  the  Planters'  Bank  as 
extensive  as  any,  and  therefore  a  correct  guide  here. 

•  Other  differences  may  be  more  material  in  appearance,  [  *  333  ] 
as  that  the  transfer  in  this  case  was  found  by  the  special 
verdict  to  have  been  in  payment  of  a  debt  of  the  bank ;  and  another, 
that  the  suit  here  is  in  the  name  of  the  indorsee,  and  not,  as  in  the 
former  case,  in  the  name  of  the  promisee. 

Its  being  assigned  in  payment  of  a  debt  is,  however,  no  more  than 
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was  presumed  might  have  been  the  trath  in  the  other  case.  And  its 
being  sued  in  the  name  either  of  the  indorsee  or  payee  can  make  little 
difference  on  the  final  construction  given  by  the  state  court  to  the 
prohibitory  law  in  the  action  of  the  Planters'  Bank  v.  Sharp  et  oL 
That  construction,  we  have  seen,  was,  that  it  is  the  transfer  itself 
which  is  prohibited  and  made  in  some  degree  penal,  rather  than  the 
action  in  the  name  of  the  indorsee  being  all  which  is  prohibited.  It 
will  be  remembered,  also,  that  if  the  State  might  be  able,  by  a  gen- 
erel  repealing  law,  to  prevent  a  suit  in  the  name  of  an  indorsee,  with- 
out impairing  any  contract  in  the  charter  itself,  as  is  argued  for  the 
defence,  it  could  hardly  do  this  without  impairing  the  other  contract, 
between  the  bank  and  the  maker,  by  which  the  latter  promises  to  pay 
any  indorsee. 

Certainly  the  new  prohibitory  law  ought  not  to  have  attempted 
more  than  a  repeal  of  the  statute  allowing  suits  by  indorsees  of  nego- 
tiable paper  in  their  own  name.  Then  the  indorsees  of  notes  nego- 
tiable, as  of  notes  not  negotiable,  would  still  possess  a  right  to  sue 
their  notes  in  the  names  of  the  payees. 

In  such  a  case,  there  would  be  some  plausibility  in  the  idea,  that, 
though  the  action  would  not  lie  in  the  name  of  the  indorsee,  yet  if 
it  could  in  the  name  of  the  payee,  for  and  on  his  account,  the  prohib- 
itory law  would  chiefly  affect  the  remedy,  and  not  the  right  of  action 
in  some  form  or  other. 

But  even  then,  if  the  obligation  or  force  or  duty  of  the  contracts, 
whether  with  the  bank  by  the  State,  or  with  the  maker,  was  impaired 
in  any  degree,  though  under  cover  of  affecting  the  remedy  only,  it 
would  come  within  the  constitutional  restriction. 

But  "how  much  more  must  it  so  come  in  this  case,  as  well  as  the 
other,  where,  instead  of  merely  changing  the  obligation  so  as  to  render 
a  recovery  on  the  contract  not  permissible  in  fhe  name  of  an  assignee, 
but  more  inconvenient,  expensive,  dilatory,  and  often  difficult  in  the 
name  of  another,  the  payee,  the  state  court  of  Mississippi  hold,  that 
the  legislature,  by  the  prohibitory  law  of  1840,  not  only  meant  to 
abate  a  suit  in  the  name  of  an  indorsee,  but  in  the  name  of  the  payee, 
if  a  transfer  had  once  been  made.  Substantially,  they  consider  any 
suit  on  the  note,  by  anybody,  after  it  has  once  been  tran;?- 
[  •  334  ]  ferred,  as  *  illegal,  and  the  right  to  enforce  the  contract  to 
be  lost  or  forfeited  forever. 

This  view  of  the  statute  of  1840  being  regarded  as  established  in 
Mississippi,  renders  it  clear  that  in  this  case,  as  well  as  the  case  of 
the  Planters'  Bank  v.  Sharp  et  at  the  law  under  which  this  action  has 
been  abated  must  be  considered  as  having  impaired  the  obligation  of 
contracts,  and  therefore  to  be  in  this  respect  unconstitutional,  and 
the  judgment  of  the  state  court  erroneous. 
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The  judgment  below,  must,  therefore,  be  reversed,  and  as  a  special 
verdict  was  found  in  this  case,  judgment  must  be  entered  on  it  in 
favor  of  the  original  plaintiffs. 

Taney,  C.  J.,  and  Daniel,  J.,  dissented. 

M'Lean,  J.  So  far  as  the  7th  section  of  the  act  in  question  has 
been  construed,  by  the  supreme  court  of  Mississippi,  to  invalidate  the 
note  between  the  bank  and  the  payee,  it  is  unconstitutional.  The 
fair  import  of  the  provision  takes  away  only  the  negotiability  of  the 
instrument  But  the  courts  of  Mississippi  have  decided,  where  a 
note  has  been  assigned  in  violation  of  the  statute,  that  no  suit  can 
be  sustained  on  the  note,  either  in  the  name  of  the  assignee  or  of  the 
payee.  This  impairs  the  obligation  of  the  contract,  which  the  con- 
stitution inhibits. 

The  argument,  that,  where  the  bank  attempts  to  transfer  a  note  by 
a  void  indorsement,  it  must  be  reindorsed  to  enable  the  bank  to  sue 
in  its  own  name  as  payee,  is  unsustainable.  A  void  indorsement  is 
no  indorsement,  and  it  can  have  no  effect  on  the  validity  of  the  note. 
The  section  declares  that  "  it  shall  not  be  lawful  for  any  bank  in  this 
State  to  transfer,  by  indorsement  or  otherwise,  any  note,  bill  receiv- 
able, or  other  evidence  of  debt ;  and  if  it  shall  appear  in  evidence, 
upon  the  trial  of  any  action  upon  such  note,  bill  receivable,  or  other 
evidence  of  debt,  that  the  same  was  transferred,  the  same  shall  abate 
upon  the  plea  of  the  defendant." 

The  object  of  the  statute  was  to  secure  the  right  of,  the  debtors  of 
a  bank  to  pay  their  debts  in  its  own  paper.  This  they  could  not  do, 
if  the  notes,  before  they  were  payable,  had  been  assigned  by  the  bank. 
No  fair  construction  of  the  7th  section  can  authorize  a  forfeiture  of 
the  note,  by  reason  oi  the  illegal  indorsement.  It  is,  therefore,  un- 
necessary to  consider  whether  such  a  provision  would  be  constitu- 
tional. 

The  bank  had  the  power,  under  its  charter,  to  assign  promissory 
notes.  If  this  were  not  so,  the  law  to  prohibit  the  assign- 
ment •would  have  been  unnecessary.  There  being  no  [  •335] 
express  power  in  the  charter  of  the  bank  to  indorse  notes, 
it  must  be  considered  as  exercising  the  power  under  the  general  law 
making  notes  negotiable ;  and  in  this  respect  it  must  stand  on  the 
sdme  ground  as  an  individual.  And  this  presents  the  question, 
whether  the  repeal  of  the  lawmaking  notes  negotiable  by  banks  can 
affect  notes  executed  before  the  repeal  A  majority  of  the  judges 
hold  that  a  provision  so  construed  is  void,  as  it  impairs  the  obligation 
of  the  contract.     I  dissent  from  this  conclusion. 

60  • 
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An  individual  holds  a  note,  which,  under  the  statute,  is  negotiable ; 
but  the  statute  is  repealed.  Doss  this  take  away  the  negotiability 
of  the  note  ?  I  think  it  doos.  There  can  be  no  doubt  of  this,  unless 
such  a  construction  shall  inipair  the  obligation  of  the  contract.  Now, 
what  obligation  is  violated  by  this  construction  ?  It  is  said,  that  the 
maker  of  the  note  promised  to  p  ly  to  the  assignee  of  the  payee.  This 
is  admitted.  But  until  the  note  be  assigned,  there  can  be  no  assignee. 
The  indorsement  is  a  new  contract  between  the  indorser  and  the 
indorsee;  and  when  this  contract  is  made,  it  can  no  more  be  im- 
paired than  the  contract  between  the  maker  and  the  payee  of  the 
note. 

A  promise  to  pay  to  A  B  or  his  assignee  is  no  contract  with  the 
assignee,  until  the  new  contract  of  assignment  be  made.  The  prom- 
ise is  to  pay  to  the  indorsee,  if  the  payee  of  the  note  shall  indorse  it 
But  the  payee  is  under  no  obligation  to  indorse  the  note.  And  if 
there  be  no  obligation,  how  can  it  be  impaired  ?  A  contract  binds  a 
party  either  to  do  or  not  to  do  a  certain  thing.  The  maker  of  the 
note,  on  a  certain  contingency,  binds  himself  to  pay  the  indorsee,  and 
that  contingency  depends  upon  the  will  of  the  payee  ;  but  until  that 
will  is  exercised,  there  is  no  obligation  by  the  maker.  The  payee 
has  power  to  bind  the  maker  of  the  note  to  pay  its  contents  to  some 
other  person  ;  but  until  that  power  is  exercised,  there  is  no  contract 
which  can  be  impaired. 

Suppose  a  power  of  attorney  was  given  to  A  by  B,  to  enable  him 
to  bind  B,  by  a  written  instrument,  to  do  a  certain  thing  which  may 
legally  be  done,  but,  before  the  instrument  is  executed,  the  thing  is 
made  unlawful ;  does  this  impair  tlie  obligation  of  the  contract  ?  The 
instrument  contemplated  has  no  existence  ;  B  cannot  complain  that 
he  has  not  been  bound  to  do  the  act,  and^on  what  ground  can  A 
complain  ?  Is  his  contract  impaired  ?  He  has  no  contract.  He  had 
the  power  to  make  a  contract,  which  he  failed  to  exercise.  And  this 
is  the  prmciple  involved  in  the  case  now  under  consideration.  The 
payee  had  a  discretionary  power  to  bind  the  makt^r  of  the 
[  •336  ]  *  note,  but  he  did  not  exercise  it  until  the  assignment  of  the 
note  was  made  illegal.  Is  a  mere  power  of  attorney  to 
make  a  contract  within  the  constitution  ?  It  is  essential,  to  consti- 
tute a  contract,  that  there  shall  be  two  parties  bound  by  it.  Now 
the  payee  is  not  bound  to  assign  the  note,  though  the  maker  has 
authorized  him  to  assign  it.  This,  then,  is  a  mere  power  to  make  a 
contract,  which  may  or  may  not,  at  the  discretion  of  the  payee,  be 
exercised.  It  is  a  mere  unexecuted  power  to  make  a  contract,  and 
is,  in  my  judgment,  not  within  the  constitution. 

If  the  charter  of  the  bank  had  contained  a  special  provision,  an 
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thorizing  it  to  assign  promissory  notes,  no  subsequent  act  of  the  legis* 
lature  could  repeal  or  modify  such  provision,  against  the  consent  of 
the  bank. 

Daniel,  J.     Differing  from  the  majority  of  the  court  in  the  decis- 
ion just  pronounced,  I  might,  nevertheless,  have  been  disposed  to 
acquiesce  in  that  decision,  had  it  related  to  questions  merely  of  prop- 
erty or  of  individual  interests ;  but  embracing  as  it  does  a  construc- 
tion of  the  constitution,  and  annulling  at  the  same  time  a  legislative 
act  of  a  sovereign  State,  I  cannot  feel  warranted  in  yielding  by 
silence  a  seeming  approbation  of  conclusions  which  my  judgment 
entirely  repels.     My  deliberate  opinion,  then,  is,  that  the  statute  of 
IVlississippi  of  February  21,  1840,  by  the  17th  section,  comes  not  in 
conflict  with  the  10th  section  of  the  1st  article  of  the  constitution ; 
that  it  in  nowise  impairs  the  obligation  of  any  contract  between  the 
State  and  the  Mississippi  Railroad  Company,  formed  by  grant  of  tlie 
charter  of  that  company,  nor  as  existing  with  the  plaintiffs  in  error 
as  claiming  under  them.     An  elaborate  review  of  the  arguments  on 
which  the  pretensions  of  the  plaintiffs  in  error  are  urged  is  not  here 
deemed  necessary,  nor  will  I  enter  much  in  detail  upon  the  reasons 
by  which  those  arguments  appear  to  be  met  and  overthrown,  but  will 
content  myself  with  succinctly  stating  the  decisive  conclusions  of  my 
own  mind  upon  the  only  question  properly  presented  by  this  record, 
and  the  legal  grounds  on  which  those  conclusions  are  bottomed.    The 
rights  of  the  plaintiff  in  error,  whatever  they  may  be,  it  must  be 
borne  in  mind,  are  derived  from  the  charter  of  the  Mississippi  Rail- 
road Company,  or  from  that  of  the  Planters'  Bank  of  Mississippi,  as 
supposed  to  possess  rights  and  powers  more  comprehensive  than  those 
vested  in  the  former  company ;  but  from  whichsoever  of  those  com- 
panies the  plaintiffs  in  error  may  choose  to  deduce  their  rights,  these 
must  be  restricted  to  the  rights  and  authority  vested  in  the 
source  from  which  they  are  *  drawn.     Both  the  Mississippi  [  *  337  ] 
Railroad  Company  and  the  Planters'  Bank  of  Mississippi  are 
corporations  created  by  statute,  deriving  their  existence  and  every 
power  and  attribute  they  ever  possessed  from  the  laws  which  gave 
them  existence,  and  from  these  only.     The  doctrine  has  been  long 
and  repeatedly  affirmed  by  this  court,  that,  in  interpreting  the  powers 
and  rights  of  corporations,  an  essential  distinction  must  be  taken  be- 
tween corporations  existing  by  the  common  law  (often,  nay,  necessa- 
rily, traceable  to  a  remote  and  obscure  antiquity,)  and  those  which 
are  created  by  statute,  whose  constitutions  and  powers  are  defined 
and  ascertained  by  accessible  and  visible  proofs.     Into  the  composi- 
tion or  practices  of  the  former,  tradition,  implication,  or  usage,  ma} 
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enter,  and  thus  give  room  for  assumptions  of  power ;  with  respect  to 
the  latter,  no  such  rule,  or  rather  misrule,  has  obtained  or  been  per- 
mitted, especially  by  the  settled  decisions  of  this  day.  The  adjudi- 
cations of  this  court,  as  has  been  already  stated,  are  too  explicit  to 
admit  of  doubt  on  this  subject.  Thus,  in  the  case  of  Head  and 
Amory  v.  The  Providence  Insurance  Co.  2  Cranch,  127,  Chief  Jus- 
tice Marshall  says :  "Without  ascribing  to  this  body,  (the  Insurance 
Company,)  which  in  its  corporate  capacity  is  the  mere  creature  of 
the  act  to  which  it  owes  its  existence,  all  the  qualities  and  disabilities 
annexed  by  the  common  law  to  ancient  institutions  of  this  sort,  it 
nay  correctly  be  said  to  be  precisely  what  the  incorporating  act  has 
made  it ;  to  derive  all  its  powers  from  that  act,  and  to  be  capable  of 
exerting  its  faculties  only  in  the  manner  in  which  that  act  authorizes. 
To  this  source  of  its  being,  then,  we  must  recur,  to  ascertain  its  pow- 
ers, and  to  determine  whether  it  can  complete  a  contract  by  such 
communications  as  are  in  this  record." 

In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat.  636,  it 
is  said  by  the  court,  that  "  a  corporation  is  an  artificial  being,  invis- 
ible, intangible,  and  existing  only  in  contemplation  of  law.  Being  a 
mere  creature  of  the  law,  it  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it^  either  expressly  or  as  inci- 
dental to  its  very  existence."  In  the  case  of  The  Bank  v,  Daudridge, 
12  Wheat.  64,  this  court  said :  "  Whatever  may  be  the  implied  powers 
of  aggregate  corporations  at  the  common  law,  and  the  modes  by 
which  those  powers  are  to  be  carried  into  operation,  corporations 
created  by  statute  must  depend,  both  for  their  powers  and  the  mode 
of  exercising  them,  upon  the  true  construction  of  the  statute  itself." 
In  the  case  of  The  Bank  of  Augusta  v,  Earle,  13  Pet.  587,  the  several 
authorities  just  mentioned  are  cited  in  the  opinion  of  the 
f  •  338  ]  court ;  all  of  them  approved,  and  none  of  them,  *  it  is  pre- 
sumed, will  be  questioned  as  not  laying  down  the  law  with 
perfect  accuracy. 

Such  being  the  well-settled  rule  of  this  court  with  respect  to  stat- 
atoiy  corporations,  let  us  inquire  into  its  operation  on  the  case  before 
us.  Neither  by  the  charter  granted  to  the  Mississippi  Railroad  Com- 
pany, or  to  the  Planters'  Bank  of  Mississippi,  nor  to  any  other  bank- 
ing corporation  within  the  State,  was  the  power  ever  directly  given 
to  assign  bonds,  bills,  or  promissory  notes.  Is  this  power  necessarily 
implied  in  any  of  the  express  grants  contained  in  the  charters  now 
under  consideration  ?  It  is  admitted  on  all  sides  that  the  clause  in 
this  charter  of  the  Planters'  Bank  which  authorizes  the  bank  to  dis- 
count bills  of  exchange  and  notes,  and  to  make  loans,  contains  no 
such  dbrect  grant ;  but  it  is  said  that  the  bank  is  authorized  to  pes- 


DECEMBER   TERM,   1847.  717 

Planters'  Bank  v.  Sharp.     6  H. 

Bess  and  receive  lands,  rents,  tenements,  hereditaments,  goods,  chat- 
tels, and  effects,  to  a  certain  amoant,  and  to  grant,  demise,  alien,  or 
dispose  of  the  same  for  the  good  of  the  bank ;  and  that  this  authority 
confers  the  power  of  assigning  notes  discounted  by  the  corporation. 
Could  the  doctrine  of  implied  powers,  in  contravention  of  the  express 
decisions  of  this  court  just  cited,  be  extended  in  its  utmost  latitude 
to  these  statutory  corporations,  still,  it  would  seem  diiEcult,  even  by 
the  greatest  violence  of  construction,  to  torture  the  language  of  this 
charter  into  an  expression  of  the  meaning  here  ascribed  to  it.  The 
right  to  acquire  and  to  dispose  of  effects  cannot,  by  the  natural  im- 
port of  language,  nor  by  any  received  intendment,  be  made  to  signify 
the  power  to  discount  bills  and  notes ;  much  less  can  it  be  interpreted 
to  mean  the  power  to  transfer  bills  and  notes  discounted,  or  securi- 
ties of  any  description,  and  beyond  this  even,  the  power  (in  opposi- 
tion to  the  principles  of  the  common  law  in  reference  to  chose s  in 
action)  of  investing  the  assignee  with  the  right  of  maintaining  an 
action  at  law  in  his  own  name.  The  extravagance  of  the  construc- 
tion contended  for  on  behalf  of  the  plaintiffs  may  be  seen  by  bringing 
it  to  another  test.  Let  it  be  supposed  that  the  charters  of  these  com- 
panies contained  not  one  word  about  rights  and  powers  of  banking, 
as  then  permitted  to  other  corporations  in  the  State  of  Mississippi ; 
suppose,  too,  they  had  been  silent  as  to  any  right  to  discount  bills 
and  notes,  and  had  been  limited  to  the  simple  power  of  receiving 
and  possessing  goods,  chattels,  and  effects,  and  of  disposing  of  such 
effects  for  the  good  of  the  bank ;  would  it  be  pretended  that,  under 
this  latter  provision,  the  power  of  discounting  bills  or  notes,  or  of  dis- 
counting at  all,  was  given  by  the  mere  import  of  the  word  effects ; — 
that  the  power  of  receiving  and  disposing  of  effects,  meant  the  power 
of  discounting  bills  and  notes  ?  This  can  hardly  be  pre- 
tended. •  If,  then,  this  term  be  not  synonymous  with  the  [  *  339  ] 
words  bills  and  notes,  when  taken  in  connection  with  the 
power  of  discounting  and  of  making  loans,  how  can  it  become  so  by 
being  connected  with  the  rigljt  of  acquisition  and  enjoyment,  or  with 
the  jus  disponendi  ?  The  power  to  sell  or  assign  discounted  notes 
cannot  be  deduced  from  the  clause  in  the  charter  which  authorizes 
the  exercise  of  the  usual  banking  powers  granted  to  the  banks  of. 
Mississippi,  first,  because  in  no  charter  granted  by  the  State  is  it 
shown  that  such  a  right  is  expressly  conferred ;  secondly,  it  is  mani- 
fest that  a  traffic  in  the  sale  of  its  own  paper,  or  in  notes  or  bills  dis- 
counted, is  conformable  neither  with  the  regular  functions  of  a  bank, 
nor  reconcilable  with  the  purfx)ses  of  its  institution.  Banks  are 
usually  created  for  the  purpose  of  making  loans,  and  this  in  a  me^ 
dium,  in  theory  at  least,  equal  to  money ;  not  for  the  purpose  of  bor- 


718         SUPREME    COURT    OF    THE    UNITED    STATES. 



Planters'  Bank  v.  Sharp.     6  H. 

rowing,  or  of  raising  means  to  eke  out  their  daily  existence  by  selling 
off  their  securities  or  their  own  paper.  Their  establishment  rests 
upon  the  idea  of  their  possessing  funds  of  their  own  as  the  foun- 
dation of  their  credit  and  of  their  circulation.  The  practice  of  be- 
coming brokers  for  the  sale  of  their  own  paper  or  the  paper  of  their 
customers,  to  put  themselves  in  funds,  is  not,  therefore,  one  of  their 
regular  functions,  and  can  flow  only  from  an  abuse  of  these  functions, 
and  is  a  perversion  of  the  legitimate  ends  of  their  creation.  So,  too, 
it  is  entirely  inadmissible  to  place  this  practice  of  brokerage  by  the 
bank  upon  the  mere  absence  of  an  inhibition  in  the  charter ;  such  a 
mode  of  reasoning  cuts  up  entirely  the  admission,  that  the  banks 
have  no  power  except  such  as  is  expressly  granted  or  necessarily  im- 
plied. The  fallacy  of  the  idea,  that  the  right  to  dispose  of  effects 
conferred  by  the  charter  of  the  Planters'  Bank  implied  the  right  of  an 
habitual  and  unrestricted  sale  or  brokerage  of  discounted  notes,  is 
exposed  by  adverting  to  another  provision  of  the  charter,  by  w^hich 
the  amount  of  effects  of  every  kind  which  the  bank  was  permitted  to 
acquire  and  dispose  of  was  positively  limited  to  a  specified  amount. 
The  power  of  the  bank  being  thus  restricted,  that  power  could  by  no 
sound  reasoning  be  made  coincident  or  coextensive  with  regular  and 
permanent  operations  on  the  part  of  this  corporation ;  for  if  its  bank- 
ing powers  were  deducible  from  such  a  limited  privilege,  or  were 
dependent  upon  it,  of  course,  when  this  permitted  limit  should  be 
attained,  the  operations  of  the  bank  would  be  at  an  end.  It  is  clear, 
therefore,  that  these  corporations,  restricted  as  are  all  statutory  corpo- 
rations under  the  decisions  of  this  court,  to  the  express  grants  con- 
tained in  their  charters,  and  to  implications  necessary  to  and  insepa- 
rable from  those  grants,  never  were  by  the  provisions  of 
[  *  340  ]  •  their  charters  invested  with  the  power  to  assign  bills  or 
notes,  and  much  less  by  such  assignment  to  invest  their 
assignee  with  the  right  of  suing  at  law;  that  whatever  power  of 
assignment  these  corporations  at  any  time  may  have  possessed,  and 
whatever  the  effect  implied  in  such  assignment,  both  were  conferred 
upon  them  in  common  with  all  other  persons,  natural  or  artificial, 
within  the  State,  by  a  general  public  law,  subject  at  all  times  to 
modification  or  repeal  by  the  authority  which  enacted  it.  Vide  §  12 
of  the  statute,  Howard  and  Hutchinson's  Laws  of  M ississippii  p.  373. 
The  actual  repeal  of  such  a  statute  cannot  correctly  be  regarded 
as  the  violation  of  any  vested  right,  or  the  impairing  of  the  obliga- 
tion of  a  contract,  for  no  one  can  claim  to  have  a  perfect  and  vested 
right,  through  all  future  time,  in  the  mere  capacity  to  do  an  act,  from 
the  absence  of  a  law  forbidding  that  act.  A  pretension  like  this 
would  forestall  and  prevent  legislation  upon  every  subject.    A  wholly 
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different  state  of  things  would  have  existed  had  the  assignment  to 
the  plaintiffs  been  made  anterior  to  the  repeal  of  the* statute,  for  then 
the  rights  of  these  parties  would  have  been  vested  and  complete ;  but 
the  assignment  was  in  this  instance  subsequent,  by  more  than  a  year, 
to  the  passage  of  the  repealing  statute,  was  a  new  and  separate  con- 
tract, and  entered  into  with  necessary  knowledge  of  its  provisions, 
and  made  apparently  in  defiance  thereof.  This  view  of  the  question 
is  clearly  and  forcibly  presented  by  the  supreme  court  of  Louisiana, 
in  the  case  of  Hyde  and  another  v.  The  Planters'  Bank  of  Mississippi, 
8  Robinson,  416,  a  case  arising  upon  the  laws  and  charters  now 
under  consideration,  and  in  all  its  features  essentially,  nay,  mutato 
nomine^  literally,  the  same  with  the  present.  It  has  been  said,  that, 
in  the  case  from  8  Robinson,  the  note  was  made  after  the  enactment 
>f  the  repealing  statute.  I  think  that  this  statement  is  not  warranted 
by  the  statement  of  facts  in  that  case.  Certainly,  the  reasoning  of 
the  court  rests  on  no  such  hypothesis,  for  it  covers  the  whole  of  the 
language  and  policy  of  the  statute  of  Mississippi,  and  vindicates 
them  to  the  utmost  extent.  In  this  case,  the  note  was  assigned 
after  the  enactment  of  the  repealing  law,  and  with  full  knowledge 
thereof  and  the  assignment  was  an  independent  and  posterior  con- 
tract which  the  law  had  forbidden.  The  question,  then,  as  to  the 
validity  of  the  statute  of  Mississippi  seems  to  resolve  itself  into  this 
inquiry, —  Whether  a  sovereign  State  of  this  Union  possesses  the 
right  within  her  own  territory  to  regulate  the  formation  of  contracts, 
to  define  the  rights  and  interests  such  contracts  shall  give  to  the  par- 
ties thereto,  and  to  declare  the  modes  and  extent  in  and  to  which 
these  may  be  enforced  by  her  own  tribunals.  To  such  an 
•  inquiry  I  can  give  none  but  an  affirmative  answer ;  and  [  *  341  ] 
any  other,  I  feel  assured,  is  not  evoked  either  by  the  lan- 
guage or  spirit  of  the  federal  constitution,  and  would  be  highly  un- 
just and  inconvenient  with  respect  to  the  States. 

With  regard  to  the  plaintiffs  in  error,  no  injustice  nor  hardship  of 
any  kind  is  perceived  in  enforcing  against  them  the  provisions  of  the 
statute  of  1840.  In  the  first  place,  they  have,  with  full  knowledge 
of  the  law,  placed  themselves  directly  in  the  attitude  of  resistance 
thereto ;  for  they  have  entered  into  an  agreement  explicitly  inhibited 
upon  grounds  of  public  policy,  and  this  long  after  such  inhibition 
was  proclaimed  to  every  person  within  the  State.  In  the  next  place, 
there  surely  can  be  no  merit  in  a  combination,  the  effects  and  mani- 
fest purposes  of  which  were  to  deny  to  the  holders  of  the  notes  of 
these  banking  corporations  the  power  of  making  payment  to  them 
in  their  own  currency,  and  to  enable  the  latter  to  seize  or  to  appro- 
priate to  themselves  or  their  favorites  the  substance  of  those  very 
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note-holders  to  whom  such  right  of  payment  was  denied.  A  pro- 
ceeding thus  subversive  of  justice  has  not  been  heretofore  sanctioned 
by  this  court,  and  in  one  instance  has  been,  to  a  certain  extent,  in- 
deed, as  I  think,  to  the  whole  length  of  the  present  case,  directly 
condemned.  The  case  of  the  United  States  v.  Robertson,  5  Pet,  641, 
was  a  case  in  which  a  jud^pnent  had  been  recovered  by  the  United 
States  against  the  Bank  of  Somerset  for  an  amount  of  money  which 
had  been  deposited  by  a  collector  in  that  bank.  By  an  act  of  con- 
gress of  the  year  1818,^  it  was  provided,  that,  in  any  suit  thereafter 
instituted  by  the  United  States  against  any  corporate  body  for  the 
recovery  of  money  upon  any  bill,  note,  or  other  security,  it  should  be 
lawful  to  summon  as  garnishees  the  debtors  of  such  corporation,  who 
were  required  to  state  on  oath  the  amount  in  which  they  stood  in- 
debted at  the  time  of  serving  such  summons,  for  which  amount  judg- 
ment should  be  entered  in  favor  of  the  United  States,  in  the  same 
manner  as  if  it  had  been  due  and  owing  to  the  United  States.  On 
the  9th  of  February,  1819,  a  year  after  the  act  of  congress  giving 
the  remedy  by  attachment  to  the  United  States,  the  legislature  of 
Maryland  passed  an  act  declaring  that,  in  payment  of  any  debt  due 
to  or  judgment  obtained  by  a  bank  within  that  State,  the  notes  of 
'  such  bank  should  be  received.  Attachments  were  laid  in  behalf  of 
the  United  States,  after  their  judgment  against  the  Bank  of  Somer- 
set, on  debts  in  the  hands  of  various  debtors  to  the  bank,  and  on 
some  of  these  attachments  judgments  had  been  obtained.  It  was 
contended  in  behalf  of  these  garnishees,  that  they  had  a  right  to 
discharge  their  debts  in  the  notes  of  the  Bank  of  Somerset, 
[  •342  ]  as  well  in  those  cases  in  *  which  judgment  had  been  ob- 
tained on  attachment  by  the  United  States  as  in  those 
wherein  there  were  no  judgments.  Upon  this  question,  Marshall,  C. 
J.,  in  delivering  the  opinion  of  the  court,  p.  659,  remarks,  first,  upon 
the  act  of  congress  of  1818 :  "  That  it  operates  a  transfer  from  the 
bank  to  the  United  States  of  those  debts  which  might  be  due  from 
the  persons  who  should  be  summoned  as  garnishees.  They  become, 
by  the  service  of  the  summons,  debtors  of  the  United  States,  and 
cease  to  be  debtors  of  the  bank.  But  they  owed  to  the  United 
States  precisely  what  they  owed  to  the  bank,  and  no  more ; " 
2.  "  That  the  act  of  the  legislature  of  Maryland  of  1819,  so  far  as 
respects  debts  on  which  judgments  have  not  been  obtained,  embodies 
the  general  and  just  principles  respecting  effects,  which  are  of  com- 
mon application.  Every  debtor  may  pay  his  creditor  with  the  notes 
of  that  creditor.     They  are  an  equitable  and  legal  tender.     So  far  as 

^  3  Stats,  at  LargOi  448. 
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these  notes  were  in  possession  of  the  debtor  at  the  time  he  was  sum- 
moned as  garnishee,  they  form  a  counter  claim,  which  diminishes  the 
debt  due  to  the  bank  to  the  extent  of  that  counter  claim.  But  the 
residue  becomes  a  debt  to  the  United  States,  for  which  judgment  is 
to  be  rendered.  May  this  judgment  be  discharged  by  the  paper  of 
the  bank?  On  this  subject  the  court  are  divided.  Three  of  the 
judges  are  of  opinion,  that,  by  the  nature  of  the  contract,  and  by 
the  operation  of  the  act  of  Maryland  upon  it,  an  original  right  ex- 
isted to  discharge  the  debt  in  the  notes  of  the  bank,  which  original 
right  remains  in  full  force  against  the  United  States,  who  come  in  as 
assignees  in  law,  and  not  in  fact,  and  who  must,  therefore,  stand  in 
the  place  of  the  bank.  Three  of  the  judges  are  of  opinion,  that  the 
right  to  pay  the  debt  in  the  notes  of  the  bank  does  not  enter  into  the 
contract."  May  not  this  decision,  I  inquire,  be  considered  as  sub- 
stantially covering  the  whole  ground  of  the  case  before  us?  For,  after 
stating  that  the  garnishees  became  by  the  service  of  the  summons  the 
debtors  of  the  United  States,  and  ceased  to  be  the  debtors  of  the  bank, 
it  goes  on  to  declare,  that  they  owed  the  United  States  what  they  owed 
the  bank,  and  nothing  more ;  that,  by  the  just  and  general  principles 
of  set-off,  every  debtor  may  pay  his  creditor,  with  the  notes  of  that  cred- 
itor, which  as  to  him  are  an  equitable  and  legal  tender.  And  by  the 
unanimous  declaration  of  the  court,  not  until  after  the  claim  against 
the  garnishee  was  carried  into  a  judgment,  and  after  the  allowance 
of  all  rights  of  tender  and  set-off  in  the  notes  of  the  bank,  could 
payment  be  coerced  from  him  in  any  other  medium  than  the  notes 
of  the  bank.  One  half  the  court  deemed  the  garnishee,  even  after 
judgment,  entitled  to  the  same  privileges  against  the  cred- 
itor of  the  bank  which  he  possessed  *  against  the  bank  itself.  [  *  343  ] 
This  right,  as  between  note-holders  and  the  assignees  of  a 
failing  or  insolvent  bank,  is  fully  sustained  by  the  court  of  appeals 
of  Maryland  in  the  case  of  the  Union  Bank  of  Tennessee  v.  EUicot, 
Morris,  and  Gill,  6  Gill  Sc  Johns.  363,  and  in  that  of  the  Bank  of 
Maryland  t;.  Ruff;  7  ibid.  448,  in  which  last  case  the  authority  of 
this  court  is  relied  on.  But,  at  all  events,  the  principles  of  Uiese 
decisions  are  broad  enough  to  vindicate  the  legislation  of  Mississippi, 
and  the  objects  of  that  legislation,  against  the  imputation  of  oppres- 
fdon  or  hardship  as  respects  these  plaintiffs,  and  all  who  may  occupy 
a  similar  position,  if  legislation  can  need  vindication  or  apology,  the 
purposes  of  which  are  to  prevent,  if  possible,  the  paper  of  these  cor- 
porations, spread  over  the  community  by  them,  from  utterly  perishing 
on  the  hands  of  the  note-holder,  and  to  disappoint  dishonest  combi- 
nations to  set  the  public  laws  at  defiance,  and,  further,  to  oppress  and 
ruin  the  note-holder  by  taking  his  property,  and  leaving  him  the 

VOL.    XVI.  61 
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worthless  and  false  and  simulated  representatives  of  an  equivalent 
I  am  of  the  opinion,  that  the  judgment  of  the  supreme  court  of 
Mississippi  should,  in  both  these  cases,  be  affirmed. 

6  H.  114,  801 ;  12  H.  165 ;  4  Wal.  586. 


The  New  Jersey  Steam  Navigation  Company,  Respondents  and 
Appellants,  v.  The  Merchants'  Bank  of  Boston,  Libellants. 

6  H.  344. 

Tlie  general  owner  of  specie  who  has  employed  a  person,  commonly  called  an  expressman, 
to  transport  it  for  him,  may  maintain  a  suit  against  the  carriers,  who  are  proprietors  of  a 
steamboat,  for  its  loss  through  the  fault  of  the  steamboat  proprietors,  or  their  agents,  with 
whom  such  expressman  had  a^ntract  to  transport  the  effects  in  his  charge. 

But  in  such  a  case  the  rights  of  the  general  owner  are  controlled  by  a  yalid  contract  between 
the  expressman  and  the  steamboat  proprietors. 

A  stipulation  that  the  carriers  are  not  to  be  responsible  in  any  event  for  loss  or  damage,  was 
not  intended  to  exonerate  them  from  liability  for  want  of  ordinaiy  care. 

The  courts  of  the  United  States  have  admiralty  jurisdiction  as  well  in  penonam  as  in  rest, 
oTer  libels  founded  on  contracts  of  aff'reightment  to  be  executed  on  the  sea  between  the 
cities  of  New  York  and  Providence. 

^he  facts  of  the  case  appear  in  the  opinion  of  Nelson,  J. 
Ames  and  Whipple^  for  the  appellants. 
JJ.  W.  Oreene  and  Webster,  contra. 

[  *  378  ]       *  Chief  Justice    Taney,  Justice    McLean,  and    Justice 
Wayne,  concurred  in  the  following  opinion :  — 

Nelson,  J.  This  is  an  appeal  from  the  circuit  court  of  the 
United  States,  held  in  and  for  the  district  of  Rhode  Island,  in  a 
suit  originally  commenced  in  the  district  court  in  admiralty,  and  in 
which  the  Merchants'  Bank  of  Boston  were  the  libellants,  and  the 
New  Jersey  Steam  Navigation  Company  the  respondents. 

The  suit  was  instituted  upon  a  contract  of  affreightment,  for  the 
purpose  of  recovering  a  large  amount  of  specie  lost  in  The  Lexing- 
ton, one  of  the  steamers  of  the  respondents  running  between 
[  •  379  ]  •  New  York  and  Providence,  which  took  fire  and  was  con- 
sumed, on  the  night  of  the  13th  of  January,  1840,  on  Long 
Island  Sound,  about  four  miles  off  Huntington  Light-house,  and 
between  forty  and  fifty  miles  from  the  former  city. 

The  district  court  dismissed  the  libel  pro  forma,  and  entered  a 
decree  accordingly.  An  appeal  was  taken  to  the  circuit  court,  where 
this  decree  of  dismissal  was  reversed,  and  a  decree  entered  for  the 
libellants  for  the  sum  of  $22,224,  with  costs  of  suit. 

The  case  is  now  before  this  court  for  review. 


DECEMBER  TERM,    1847.  723 

New  Jersey  Steam  Navigation  Company  v.  Merchants'  Bank.    6  H. 

William  F.  Harnden,  a  resident  of  Boston,  was  engaged  in  th< 
business  of  carrying  for  hire  small  packages  of  goods,  specie,  and 
bundles  of  all  kinds,  daily,  for  any  persons  choosing  to  employ  him, 
to  and  from  the  cities  of  Boston  and  New  York,  using  the  public 
conveyances  between  these  cities  as  the  mode  of  transportation.  For 
this  purpose,  he  had  entered  into  an  agreement  with  the  respondents 
on  the  5th  of  August,  1839,.  by  which  in  consideration  of  $250  per 
month,  to  be  paid  monthly,  they  agreed  to  allow  him  the  privilege 
of  transporting  in  their  steamers,  between  New  York  and  Providence^ 
a  wooden  crate  of  the  dimensions  of  five  feet  by  five  feet  in  width 
and  height,  and  six  feet  in  length,  (contents  unknown,)  until  the  Slst 
of  December  following,  subject  to  these  conditions  :  — 

1.  The  crate  with  its  contents  to  be  at  all  times  exclusively  at  the 
risk  of  the  said  Harnden,  and  the  respondents  not  in  any  event  to  be 
responsible,  either  to  him  or  his  employers,  for  the  loss  of  any  goods, 
wares,  merchandise,  money,  &c:,  to  be  conveyed  or  transported  by 
him  in  said  crate,  or  otherwise  in  the  boats  of  said  company. 

2.  That  he  should  annex  to  his  advertisements  published  in  the 
public  prints  the  following  notice,  and  which  was,  also,  to  be  annexed 
to  his  receipts  of  goods  or  bills  of  lading :  — 

^'  Take  notice.  William  F.  Harnden  is  alone  responsible  for  the 
loss  or  injury  of  any  articles  or  property  committed  to  his  care  ;  nor 
is  any  risk  assumed  by,  nor  can  any  be  attached  to,  the  proprietory 
of  the  steamboats  in  which  his  crate  may  be  and  is  transported,  in 
respect  to  it  or  its  contents,  at  any  time."  ; 

This  arrangement  expired  on  the  Slst  of  December,  1839,  but  was 
on  that  day  renewed  for  another  year,  and  was  in  existence  at.  the 
time  of  the  loss  in  question. 

A  few  days  previous  to  the  loss  of  The  Lexington,  the  libellantq 
employed  Harnden,  in  Boston,  to  collect  from  the  banks  in  the  city, 
of  New  York,  checks  and  drafts  to  the  amount  of  about  $46,000| 
which  paper  was  received  by  him  and  forwarded  to  his  agent  in  thai 
city,  with  directions  to  collect  and  send  home  the  same  in 
the  usual  way.  $18,000  of  this  sum  *  was  put  in  the  crate  [  *  380  } 
on  board  of  that  vessel  on  the  13th  of  January,  for  the  pur- 
pose of  being  conveyed  to  the  libellants,  and  was  on  board  at  the 
time  she  was  lost,  on  the  evening  of  that  day. 

Upon  this  statement  of  the  case,  three  objections  have  been  taken 
by  the  respondents  to  the  right  of  the  libellants  to  recover :  — 

1.  That  the  suit  is  not  maintainable  in  their  names.  That,  if  • 
accountable  at  all  for  the  loss,  they  are  accountable  to  Harnden,  with 
whom  the  contract  for  carrying  the  specie  was  made. 

2.  That  if  the  suit  can  be  maintained  in  the  name  of  the  libel- 
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lants,  they  most  sacceed,  if  at  all,  throngh  the  contract  with  Haro- 
den,  which  contract  exempts  them  from  all  responsibility  as  carriers 
of  the  specie;  and, 

3.  That  the  district  court  had  no  jurisdiction,  the  contract  of  af- 
freightment not  being  the  subject  of  admiralty  cognizance. 

We  shall  examine  these  several  objections  in  their  order. 

1.  As  to  the  right  of  the  libellants  to  maintain  the  suit 

They  had  employed  Harnden  to  collect  checks  and  drafts  on  the 
banks  in  the  cily  of  New  York,  and  to  bring  home  the  proceeds  in 
epecie.  He  had  no  interest  in  the  money,  or  in  the  contract  with  the 
teepondents  for  its  conveyance,  except  what  was  derived  from  the 
possession  in  the  execution  of  his  agency.  The  general  property 
remained  in  the  libellants,  the  real  owners,  subject  at  all  times  to 
their  direction  and  control ;  and  any  loss  that  might  happen  to  it  in 
the  course  of  the  shipment  would  fall  upon  them. 

This  would  be  clearly  so  if  Harnden  is  to  be  regarded  as  a  private 
agent ;  and  even  if  in  the  light  of  a  common  carrier  of  this  descrip- 
tion of  goods,  the  result  would  not  be  changed,  so  far  as  relates  to 
the  right  of  property. 

The  carrier  has  a  lien  on  the  goods  for  his  freight,  if  not  paid  in 
advance ;  but  subject  to  this  claim  he  can  set  up  no  right  of  prop- 
erty or  of  possession  against  the  general  owners.  Story  on  Bail- 
ments, §  93,  g. 

The  carrier,  says  BuUer,  J.,  is  considered  in  law  the  agent  or  ser- 
vant of  the  owner,  and  the  possession  of  the  agent  is  the  possession 
of  the  owner.    4  T.  R.  49a 

Under  these  circumstances,  the  contract  between  Harnden  and 
the  respondents  for  the  transportation  of  the  specie  was,  in  contem- 
plation of  law,  a  contract  between  them  and  the  libellants ;  and 
although  made  in  hb  own  name,  and  without  disclosing  his  em- 
ployers at  the  time,  a  suit  may  be  maintained  directly  upon  it  in 
their  names. 

It  would  be  otherwise,  in  a  court  of  law,  if  the  contract  was  under 
seal.     Story  on  Agency,  §  160. 

It  rested  in  parol,  in  this  case,  at  the  time  of  the  loss. 
{  *381  ]  *  In  Sims  v.  Bond,  5  Bam.  &  Adol.  393,  the  court  observed 
that  it  was  a  well-established  rule  of  law,  that,  where  a  con- 
tract, not  under  seal,  is  made  by  an  agent  in  his  own  name  for  an 
undisclosed  principal,  either  the  agent  or  the  principal  may  sue  on  it, 
the  defendant  in  the  latter  case  being  entitled  to  be  placed  in  the 
same  situation,  at  the  time  of  the  disclosure  of  the  real  principal,  as 
if  the  agent  had  been  the  contracting  party. 

The  same  doctrine  is  aflirmed  by  Baron  Parke,  in  delivering  tiie 
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judgment  of  the  court  in  Higgins  v.  Senior,  8  Mees.  &  Wels.  834^ 
844,  in  the  court  of  exchequer.  In  that  case,  it  was  held  that  ilie 
suit  might  be  maintained  on  the  contract,  either  in  the  name  of  the 
principal  or  of  the  agent,  and  that,  too,  although  required  to  be  in 
writing  by  the  statute  of  frauds. 

The  rule  is,  also,  equally  well  established  in  this  country,  as  may 
be  seen  by  a  reference  to  the  cases  of  Beebee  v.  Robert,  12  Wend. 
413,  Taintor  v,  Prendergast,  3  Hill,  72,  and  Sanderson  v.  Lamberton, 
6  Binney,  129. 

The  last  case  is  like  the  one  before  us.  It  was  an  action  by  the 
owners  directly  upon  the  sub-contract  made  by  the  first  with  the  sec- 
ond carrier,  for  the  conveyance  of  the  goods,  in  whose  hands  they 
were  lost 

The  cases  are  numerous  in  which  the  general  owner  has  sustained 
an  action  of  tort  against  the  wrongdoer  for  injuries  to  the  prop- 
erty while  in  the  hands  of  the  bailee.  The  above  cases  show  that 
it  may  be  equally  well  sustained  for  a  breach  of  contract  entered  into 
between  the  bailee  and  a  third  person.  The  court  look  to  the  sub- 
stantial parties  in  interest,  with  a  view  to  avoid  circuity  of  action ; 
saving,  at  the  same  time,  to  the  defendant,  all  the  rights  belonging  to 
him  if  the  suit  had  been  in  the  name  of  the  agent. 

We  think,  therefore,  that  the  action  was  properly  brought  in  the 
name  of  the  libellants. 

2.  The  next  question  is  as  to  the  duties  and  liabilities  of  the 
respondents,  as  carriers,  upon  their  contract  with  Harnden.  As  the 
libellants  claim  through  it,  they  must  affirm  its  provisions,  so  far  as 
they  may  be  consistent  with  law. 

The  general  liability  of  the  carrier,  independently  of  any  special 
agreement,  is  familiar.  He  is  chargeable  as  an  insurer  of  the  goods, 
and  accountable  for  any  damage  or  loss  that  may  happen  to  them  in 
the  course  of  the  conveyance,  unless  arising  from  inevitable  accident; 
in  other  words,  the  act  of  Grod  or  the  public  enemy.  The  liability  of 
the  respondents,  therefore,  would  be  undoubted,  were  it  not  for  the 
special  agreement  under  which  the  goods  were  shipped. 

The  question  is,  to  what  extent  has  this  agreement  qualified  the 
common  law  liability  ? 

•  We  lay  out  of  the  case  the  notices  published  by  the  re-  [  *  382  J 
spondents,  seeking  to  limit  their  responsibility,  because  — 

1.  The  carrier  cannot  in  this  way  exonerate  himself  firora  duties 
which  the  law  has  annexed  to  his  employment;  and 

2.  The  special  agreement  with  Harnden  is  quite  as  comprehensive 
in  restricting  their  obligation  as  any  of  the  published  notices. 

A  question  has  been  made,  whether  it  is  competent  for  thq  caniet 

61* 
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to  restrict  his  obligation  even  by  a  special  agreement.  It  was  very 
fully  considered  in  the  case  of  Gould  and  others  v.  Hill  and  others, 
2  Hill,  623,  and  the  conclusion  arrived  at  that  he  could  not  See  also 
HoUister  v.  Nowlen,  19  Wend.  240,  and  Cole  v,  Goodwin,  ibid.  272, 
282. 

As  the  extraordinary  duties  annexed  to  his  employment  concern 
only,  in  the  particular  instance,  the  parties  to  the  transaction,  involv- 
ing simply  rights  of  property,  the  safe  custody  and  delivery  of  the 
goods,  we  are  unable  to  perceive  any  well-founded  objection  to  the 
restriction,  or  any  stronger  reasons  forbidding  it  than  exist  in  the 
case  of  any  other  insurer  of  goods,  to  which  his  obligation  is  analo- 
gous ;  and  which  depends  altogether  upon  the  contract  between  the 
parties. 

•  The  owner,  by  entering  into  the  contract,  virtually  agrees,  that,  in 
respect  to  the  particular  transaction,  the  carrier  is  not  to  be  regarded 
as  in  the  exercise  of  his  public  employment;  but  as  a  private  per- 
son, who  incurs  no  responsibility  beyond  that  of  an  ordinary  bailee 
for  hire,  and  answei:p.ble  only  for  misconduct  or  negligence. 

The  right  thus  to  restrict  the  obligation  is  admitted  in  a  large 
class  of  cases  founded  on  biUs  of  lading  and  charter  parties,  where 
the  exception  to  the  common  law  liability  (other  than  that  of  inevi- 
table accident)  has  been,  from  time  to  time,  enlarged,  and  the  risk 
diminished,  by  the  express  stipulation  of  the  parties.  The  right  of 
the  carrier  thus  to  limit  his  liability  in  the  shipment  of  goods  has, 
we  think,  never  been  doubted. 

But  admitting  the  right  thus  to  restrict  his  obligation,  it  by  no 
means  follows  that  he  can  do  -so  by  any  act  of  his  own.  He  is  in 
the  exercise  of  a  sort  of  public  office,  and  has  public  duties  to  per- 
form, from  which  he  should  not  be  permitted  to  exonerate  himself 
without  the  assent  of  the  parties  concerned.  And  this  is  not  to  be 
implied  or  inferred  from  a  general  notice  to  the  pubUc,  limiting  his 
obligation,  which  may  or  may  not  be  assented  to.  He  is  bound  to 
receive  and  carry  all  the  goods  offered  for  transportation,  subject  to  all 
the  responsibilities  incident  to  his  employment,  and  is  liable 
(  •  333  ]  to  an  action,  in  case  of  *  refusal.  And  we  agree  with  the 
court  in  the  case  of  HoUister  v.  Nowlen,  that,  if  any  im- 
plication is  to  be  indulged  from  the  delivery  of  the  goods  under  the 
general  notice,  it  is  as  strong  that  the  owner  intended  to  insist  upon 
his  rights,  and  the  duties  of  the  carrier,  as  it  is  that  he  assented 
to  their  qualification. 

'  The  burden  of  proof  lies  on  the  carrier,  and  nothing  short  of  an 
express  stipulation  by  parol  or  in  writing  should  be  permitted  to  dis- 
charge  him  from  duties  which  the  law  has  annexed  to  his  employ- 
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ment.  The  exemption  from  these  duties  should  not  depend  upon 
implication  or  inference,  founded  on  doubtful  and  conflicting  evidence, 
but  should  be  specific  and  certain,  leaving  no  room  for  controversy 
between  the  parties. 

The  special  agreement,  in  this  case,  under  which  the  goods  were 
shipped,  provided  that  they  should  be  conveyed  at  the  risk  of  Harn- 
den,  and  that  the  respondents  were  not  to  be  accountable  to  him  or 
to  his  employers,  in  any  event,  for  loss  or  damage. 

The  language  is  general  and  broad,  and  might  very  well  compre- 
hend every  description  of  risk  incident  to  the  shipment.  But  we 
think  it  would  be  going  further  than  the  intent  of  the  parties,  upon 
any  fair  and  reasonable  construction  of  the  agreement,  were  we  to 
regard  it  as  stipulating  for  wilful  misconduct,  gross  negligence,  or 
want  of  ordinary  care,  either  in  the  seaworthiness  of  the  vessel,  her 
proper  equipments  and  furniture,  or  in  her  management  by  the  master 
and  hands. 

This  is  the  utmost  effect  that  was  given  to  a  general  notice,  both 
in  England  and  in  this  country,  when  allowed  to  restrict  the  carrier's 
liability,  although  as  broad  and  absolute  in  its  terms  as  the  special 
agreement  before  us ;  Story  on  Bailm.  §  570 ;  nor  was  it  allowed  to 
exempt  him  from  accountability  for  losses  occasioned  by  a  defect  in 
the  vehicle,  or  mode  of  conveyance  used  in  the  transportation.  13 
Wend.  611,  627,  628. 

Although  he  was  allowed  to  exempt  himself  from  losses  arising  out 
of  events  and  accidents  against  which  he  was  a  sort  of  insurer,  yet, 
inasmuch  as  he  had  undertaken  to  carry  the  goods  from  one  place  to 
another,  he  was  deemed  to  have  incurred  the  same  degree  of  re- 
sponsibility as  that  which  attaches  to  a  private  person,  engaged 
casually  in  the  like  occupation,  and  was,  therefore,  bound  to  use  or- 
dinary care  in  the  custody  of  the  goods,  and  in  their  delivery,  and  to 
provide  proper  vehicles  and  means  of  conveyance  for  their  trans- 
portation. 

This  rule,  we  think,  should  govern  the  construction  of  the  agree- 
ment in  question. 

If  it  is  competent  at  all  for  the  carrier  to  stipulate  for  the 
*  gross  negligence  of  himself,  and  his  servants  or  agents,  in  [  *  384  ] 
the  transportation  of  the  goods,  it  should  be  required  to  be 
done,  at  least,  in  terms  that  would  leave  no  doubt  as  to  the  meaning 
of  the  parties. 

The  respondents  having  succeeded  in  restricting  their  liability  as 
carriers  by  the  special  agreement,  the  burden  of  proving  that  the  loss 
was  occasioned  by  the  want  of  due  care,  or  by  gross  negligence,  lies 
on  the  libellants,  which  would  be  otherwise  in  the  absence  of  any 
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such  restriction.     We  have  accordingly  looked  into  the  proofs  in  the 
case  with  a  view  to  the  question.         * 

There  were  on  board  the  vessel  one  hundred  and  fifty  bales  of  cot- 
ton, part  of  which  was  stowed  away  on  and  along  side  of  the  boiler 
deck,  and  around  the  steam-chimney,  extending  to  within  a  foot  or  a 
foot  and  a  half  of  the  casing  of  the  same,  which  was  made  of  pine, 
and  was  itself  but  a  few  inches  from  the  chimney.  The  cotton  around 
the  chimney  extended  from  the  boiler  to  within  a  foot  of  the  upper 
deck. 

The  fire  broke  out  in  the  cotton  next  the  steam  chimney,  between 
the  two  decks,  at  about  half-past  seven  o'clock  in  the  evening,  and 
was  discovered  before  it  had  made  much  progress.  K  the  vessel  had 
been  stopped,  a  few  buckets  of  water,  in  all  probability,  would  have 
extinguished  it  No  effort  seems  to  have  been  made  to  stop  her,  but, 
instead  thereof,  the  wheel  was  put  hard  a-port,  for  the  purpose  of 
heading  her  to  the  land.  In  this  act,  one  of  the  wheel-ropes  parted, 
being  either  burnt  or  broken,  in  consequence  of  which  the  hands  had 
no  longer  any  control  of  the  boat. 

Some  of  them  then  resorted  to  the  fire-engine,  but  it  was  found  to 
be  stowed  away  in  one  place  in  the  vessel,  and  the  hose  belonging  to 
it,  and  without  which  it  was  useless,  in  another,  and  which  was 
inaccessible  in  consequence  of  the  fire. 

They  then  sought  the  fire  buckets.  Two  or  three  only,  in  all,  could 
be  found,  and  but  one  of  them  properly  prepared  and  fitted  with 
heaving  lines ;  and,  in  the  emergency,  the  specie  boxes  were  emptiedi 
and  used  to  carry  water. 

The  act  of  congress  (5  Statutes  at  Large,  306,  §  9,)  made  it  the 
duty,  at  the  time,  of  these  respondents  to  provide,  as  a  part  of  the 
necessary  furniture  of  the  vessel,  a  suction  hose  and  fire  engine,  and 
hose  suitable  to  be  worked  in  case  of  fire,  and  to  carry  the  same  on 
every  trip,  in  good  order ;  and  farther  provided  that  iron  rods  or 
chains  should  be  employed  and  used  in  the  navigation  of  steamboatsi 
instead  of  wheel  or  tiller  ropes. 

This  latter  provision  was  wholly  disregarded  on  board  the  vessel 
during  the  trip  in  question ;  and  the  former  also,  as  we  have  seen,  for 

all  practical  or  useful  purposes. 
[  *  385  ]  *  We  think  there  was  great  want  of  care,  and  which 
amounted  to  gross  negligence,  on  the  part  of  the  respon- 
dents, in  the  stowage  of  the  cotton ;  especially  regarding  its  exposure 
to  fire  from  the  condition  of  the  covering  of  the  boiler-deck,  and  the 
casing  of  the  steam-chimney.  The  former  had  been  on  fire  on  the 
previous  trip,  and  a  box  of  goods  partly  consumed.  Also,  for  the 
want  of  proper  furniture  and  equipments  of  the  vessel,  as  required  by 
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the  act  of  congress,  as  well  as  by  the  most  prudential  considera* 
tions. 

It  is,  indeed,  difficult,  on  studying  the  facts,  to  resist  the  conclu- 
sion, that,  if  there  had  been  no  fault  on  board  in  the  particulars  men- 
tioned, and  the  emergency  had  been  met  by  the  officers  and  crew 
with  ordinary  firmness  and  deliberation,  the  terrible  calamity  that 
befell  the  vessel  and  nearly  all  on  board,  would  have  been  arrested. 

We  are  of  opinion,  therefore,  that  the  respondents  are  liable  for 
the  loss  of  the  specie,  notwithstanding  the  special  agreement  under 
which  it  was  shipped. 

3.  The  remaining  question  is  as  to  the  jurisdiction  of  the  court. 

By  the  2d  section  of  the  3d  article  of  the  constitution,  it  is  de- 
clared that  ^Hhe  judicial  power  shall  extend"  ^'  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction." 

The  ground  of  objection  to  the  jurisdiction,  in  this  case,  rests 
upon  the  assumption  that  this  provision  had  reference  to  the  jurisdic- 
tion of  the  high  court  of  admiralty  in  England,  as  restrained  by  the 
statutes  of  13  and  15  Richard  IL,  or  as  exercised  in  the  colonies  by  the 
courts  of  vice-admiralty,  which,  as  their  decisions  were  subject  to  the 
appellate  power  of  the  high  court  at  home,  with  few  exceptions,  and 
those  by  act  of  parliament,  were  confined  within  the  same  limits. 

This  is  the  foundation  of  the  argument  in  support  of  the  restricted 
jurisdiction,  and  which,  it  is  claimed,  excludes  the  contract  in  ques- 
tion. 

Under  the  statutes  of  Richard,  as  expounded  by  the  common  law 
courts,  in  cases  of  prohibition  against  the  admiralty,  its  jurisdiction 
over  contracts  was  confined  to  seamen's  wages,  bottomry  bonds,  and 
contracts  made  and  to  be  executed  on  the  high  seas. 

if  made  on  land,  or  within  the  body  of  an  English  county,  though 
to  be  executed,  or  the  service  to  be  performed,  upon  the  sea,  or  if 
made  upon  the  sea,  but  to  be  executed  upon  the  land,  in  either  case 
it  was  held  by  the  common  law  courts  that  the  admiralty  had  no 
jurisdiction.  In  the  first,  because  the  place  where  the  contract  was 
made,  and  in  the  second,  where  it  was  to  be  performed,  was 
within  the  body  of  the  *  county,  and,  of  course,  within  the  [  *  386  ] 
cognizance  of  the  common  law  courts,  which  excluded  the 
admiralty. 

It  is  not  to  be  denied,  therefore,  if  the  grant  of  power  in  the  con- 
stitution had  reference  to  the  jurisdiction  of  the  admiralty  in  Eng- 
land at  the  time,  and  is  to  be  governed  by  it,  that  the  present  suit 
cannot  be  maintained,  as  the  district  court  of  Rhode  Island  had  no 
jurisdiction. 

But,  in  answer  to  this  view,  and  to  the  ground  on  which  it  rest^ 
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we  have  been  referred  to  the  practical  construction  that  has  been 
given  to  the  constitation  by  congress  in  the  judiciary  act  of  1789,* 
which  established  the  courts  of  admiralty,  and  assigned  to  them  their 
jurisdiction  ;  and  also  to  the  adjudications  of  this,  and  of  the  circuit 
and  district  courts,  in  admiralty  cases,  which  not  only  reject  the  very 
limited  jurisdiction  in  England,  but  assert  and  uphold  a  jurisdiction 
much  more  comprehensive,  both  in  respect  to  contracts  and  torts, 
and  which  has  been  exercised  ever  since  the  establishment  of  these 
courts.  And  it  is  insisted,  that,  whatever  may  have  been  the  doubt, 
originally,  as  to  the  true  construction  of  the  grant,  whether  it  had 
reference  to  the  jurisdiction  in  England,  or  to  the  more  enlarged  one 
that  existed  in  other  maritime  countries,  the  question  has  become 
settled  by  legislative  and  judicial  interpretation,  which  ought  not 
now  to  be  disturbed. 

We  are  inclined  to  concur  in  this  view,  and  shall  proceed  to  state 
some  of  the  grounds  in  support  of  it. 

By  the  9th  section  of  the  judiciary  act  of  1789,  which  established 
the  admiralty  courts,  it  is  declared  that  the  district  courts  "shall  have 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  all  seizures  under  the  laws  of  impost, 
navigation,  or  trade  of  the  United  States,  where  the  seizures  are 
made  on  waters  which  are  navigable  from  the  sea  by  vessels  of  ten 
or  more  tons  burden,  within  their  respective  districts,  as  well  as 
upon  the  high  seas ;  saving  to  suitors,  in  all  cases,  the  right  of  a 
common  law  remedy,  where  the  common  law  is  competent  to  give 
it" 

The  high  court  of  admiralty  in  England,  never  had  original  juris- 
diction of  causes  arbing  under  the  revenue  laws,  or  laws  concerning 
the  navigation  and  trade  of  the  kingdom.  They  belong,  exclusively, 
to  the  jurisdiction  of  the  court  of  exchequer,  in  which  the  proceed- 
ings  are  conducted  as  at  common  law. 

That  court  exercises  an  appellate  power  over  the  decisions  of  the 
vice-admiralty  courts  in  revenue  cases  in  the  colonies ;  even  that 
power  was  doubted,  till  affirmed  by  the  court  of  delegates,  on  an 
appeal  from  a  decision  of  the  vice-admiralty  court  in 
[  •  387  ]  •  South  Carolina,  in  1754.  Since  then,  it  has  been  exer- 
cised ;  but  this  is  the  extent  of  its  power  over  revenue  cases, 
or  cases  arising  under  the  navigation  laws. 

Thus  it  will  be  seen  that  a  very  wide  departure  from  the  English 
limit  of  admiralty  jurisdiction  took  place  within  two  years  after  the 
adoption  of  the  constitution ;  and  that,  too,  by  the  congress  called 
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npon  to  expound  the  grant  with  a  view  to  the  establishment  of  the 
proper  tribunals  to  carry  it  into  execution. 

The  constitutionality  of  this  ac^  of  congress,  and,  of  course,  the 
true  construction  of  the  grant  in  the  constitution,  became  a  subject 
of  discussion  before  this  court,  at  a  very  early  day,  on  several  occa- 
sions, and  received  its  particular  consideration. 

The  first  case  that  involved  the  question  was  the  ^  case  of  The 
Vengeance,  in  1796,  nine  years  after  the  adoption  of  the  constitution. 
3  DaU.  297. 

The  vessel  was  seized  by  the  marshal  in  the  port  of  New  York,  as 
forfeited  under  an  act  of  congress,  prohibiting  the  exportation  of 
arms,'  and  libelled  and  condemned  in  the  district  court.  On  appeal, 
the  circuit  court  reversed  the  decree  and  dismissed  the  proceedings  ; 
npon  which  an  appeal  was  taken  to  this  court. 

On  the  argument,  the  attorney-general  took  two  grounds  for  re- 
Tersing  the  decree.  The  second  was,  that,  even  if  the  proceeding 
could  be  considered  a  civil  suit,  it  was  not  a  suit  of  admiralty  and 
maritime  jurisdiction ;  and  therefore  the  circuit  should  have  remanded 
it  to  the  district  court,  to  be  tried  before  a  jury.  He  referred  to  the 
9th  section  of  the  j  udiciary  act,  which  declared  that "  the  trials  of  issues 
of  fact  in  the  district  courts,  in,  all  causes  except  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  shall  be  by  jury,"  and  insisted  that 
a  libel  for  a  violation  of  the  navigation  laws  was  not  a  civil  suit  of 
admiralty  jurisdiction;  that  the  principles  regulating  the  admiralty 
jurisdiction  in  this  country,  must  be  such  as  were  consistent  with  the 
common  law  of  England  at  the  period  of  the  Revolution ;  that  there 
admiralty  causes  must  be  causes  arising  wholly  upon  the  sea,  and  not 
within  the  precincts  of  any  county ;  that  the  act  of  exporting  arms 
must  have  commenced  on  land,  and  if  done  part  on  land  and  part  on 
the  sea,  the  authorities  held  that  the  admiralty  had  no  jurisdiction. 

The  court  took  time  to  consider  the  question,  and  on  a  subsequent 
day  gave  judgment,  holding  that  the  suit  was  a  civil  cause  of  admi- 
ralty and  maritime  jurisdiction,  and  therefore  rightfully  tried  by  the 
district  court  without  a  jury;  that  the  case  was  one  coming  within 
the  general  admiralty  powers  of  the  court ;  and,  for  a  like  reason,  it 
was  held  that  the  appeal  to  the  circuit  court  was  regular,  and  prop- 
erly disposed  of. 

•  It  will  be  observed  that  the  seizure,  in  this  case,  was  in  [  *  388  ] 
the  port  of  New  York,  and  within  the  body  of  the  county, 
which  extends  to  Sandy  Hook. 

The  next  case  that  came  before  the  court  was  the  case  of  The 
Schooner  Sally,  2  Cranch,  406,  in  1805,  which  arose  in  the   Mary- 
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land  district,  and  involved  the  same  question  as  in  the  case  of  The 
Vengeance,  and  was  decided  in  the  same  way. 

But  the  most  important  one,  as  it  respects  the  question  before  us, 
was  the  case  of  The  Schooner  Betsey,  in  1808 ;  4  Cranch,  443.  This 
vessel  was  seized  for  a  violation  of  the  non-intercourse  act'  between 
the  United  States  and  St  Domingo,  in  the  port  of  Alexandria,  in 
this  District  She  was  condemned  in  the  district  court ;  but  on  ap- 
peal, the  circuit  court  reversed  the  decree,  from  which  an  appeal  was 
taken  to  this  court 

Mr.  Lee,  who  had  argued  the  case  of  The  Vengeance,  appeared  for 
the  claimant,  and  requested  permission  to  argue  the  point  again  more 
at  large,  namely,  whether  the  case  was  one  of  admiralty  and  mari- 
time jurisdiction ;  and  in  this  argument  will  be  found  the  ground  €uid 
substance  of  all  the  arguments  which  have  been  since  urged  in  favor  of 
the  limited  construction  of  the  admiralty  power  under  the  constitution. 

He  referred  to  the  terms  of  the  grant  in  the  constitution,  and  de- 
nied that  congress  could  make  cases  of  admiralty  jurisdiction  ;  nor 
could  it  confer  on  the  federal  courts  jurisdiction  of  a  case  which  was 
not  of  admiralty  and  maritime  cognizance  at  the  time  of  the  adop- 
tion of  the  constitution.  That  the  seizure  of  a  vessel  within  the 
body  of  a  county,  for  a  breach  of  a  municipal  law  of  trade,  was  not 
of  admiralty  cognizance ;  that  it  was  never  so  considered  in  Eng- 
land; that  all  seizures  in  that  country  for  a  violation  of  the  revenue 
and  navigation  acts,  were  tried  by  a  jury,  in  the  court  of  exchequer, 
according  to  the  course  of  the  common  law ;  that  the  high  court  of 
admiralty  in  England  exercised  no  jurisdiction  in  revenue  cases; 
and  insisted  that  if  the  9th  section  of  the  judiciary  act  was  to  be 
construed  as  including  revenue  cases  and  seizures  under  the  naviga- 
tion acts  as  civil  causes  of  admiralty  and  maritime  jurisdiction,  the 
act  was  repugnant  to  the  constitution,  and  void. 

The  court  rejected  the  argument,  and  held  that  the  case  was  not 
distinguishable  from  that  of  The  Vengeance,  and  which  they  bad 
abready  determined  "belonged  properly  to  the  jurisdiction  of  the  ad- 
miralty. They  observed  that  it  was  the  place  of  seizure,  and  not  the 
place  of  committing  the  offence,  that  determined  the  jurisdiction,  and 
regarded  it  as  clear  that  congress  meant  to  discriminate  be- 
[  *  389  ]  tween  seizures  on  waters  navigable  *  from  the  sea,  and 
seizures  on  land  or  on  waters  not  navigable,  and  to  class  the 
former  among  the  civil  causes  of  admiralty  and  maritime  jurisdiction. 

Similar  objections  were  taken  to  the  jurisdiction  of  the  court  in  the 
cases  of  The  Samuel  and  The  Octavia,  1  Wheat  9  and  20,  and  re- 
ceived a  similar  answer  from  the  court 
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We  have  been  more  particalar  in  referring  to  these  cases,  and  to 
the  arguments  of  counsel,  because  they  show :  — 

1.  That  the  arguments  used  in  the  present  case  against  the  juns- 
dietion,  and  in  favor  of  restricting  it  to  the  common  law  limit  in 
England  at  the  Revolution,  have  been  heretofore  presented  to  the 
court,  on  several  occasions,  and  at  a  very  early  day,  and  on  each, 
after  full  consideration,  were  rejected,  and  the  judgment  of  the  court 
placed  upon  grounds  altogether  inconsistent  with  that  mode  of  con- 
struing the  constitution ;  and, 

2.  They  affirm  the  practical  construction  given  to  the  constitution 
by  congress,  in  the  act  of  1789,  which,  we  have  seen,  assigns  to  the 
district  courts,  in  terms,  a  vast  field  of  admiralty  jurisdiction  unknown 
to  that  court  in  England. 

The  jurisdiction  in  all  these  cases  is  maintained  on  the  broad 
ground  that  the  subject-matter  was  of  admiralty  cognizance,  as  the 
causes  of  action  arose  out  of  transactions  that  had  occurred  upon  the 
high  seas,  or  within  the  ebb  and  flow  of  the  tide ;  expressly  rejecting 
the  common  law  test,  which  was  attempted  to  be  applied,  namely, 
that  they  arose  within  the  body  of  a  county,  and,  therefore,  out  of 
the  limits  of  the  admiralty. 

In  answer  to  an  argument  that  was  pressed,  that  the  offence  must 
have  been  committed  upon  land,  such  as  in  case  of  an  exportation 
of  prohibited  goods,  the  court  say  that  it  is  the  place  of  seizure,  and 
not  the  place  of  committing  the  offence,  that  decides  the  jurisdiction, 
—  a  seizure  upon  the  high  seas  or  within  tide  waters,  although  the 
tide  waters  may  be  vrithin  the  body  of  a  county. 

All  the  cases  thus  arising  under  the  revenue  and  navigation  laws 
were  held  to  be  civil  causes  of  admiralty  and  maritime  jurisdiction, 
within  the  words  of  the  constitution,  and,  as  such,  were  properly 
assigned  to  the  district  court,  in  the  act  of  1789,  as  part  of  its  admi- 
ralty jurisdiction. 

They  were  so  regarded,  as  well  in  respect  to  the  subject-matter  as 
in  respect  to  the  place  where  the  causes  of  action  bad  arisen. 

The  clause  in  the  act  of  1789,  <'  saving  to  suitors  in  all  cases  the 
right  of  a  common  law  remedy,  where  the  common  law  is  competent 
to  give  it,"  was  referred  to  on  the  argument  in  support  of  the  restricted 
jurisdiction.  And  it  was  insisted  that  the  remedy  is  thus 
saved  to  both  parties,  plaintiff  and  defendant,  *  and  is,  in  [  *  390  ] 
effect,  an  exception  from  the  admiralty  power  conferred 
upon  the  district  courts,  of  all  causes  in  which  a  remedy  might  be 
had  at  common  law. 

The  language  is  certainly  peculiar,  and  unfortunate,  if  this  was  the 
object  of  the  clause;  and  besides,  the  construction  would  exclude 
▼OL.  XVI.  62 
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from  the  district  court  cases  which  the  sternest  opponent  of  the  ad* 
miralty  will  admit  properly  belonged  to  it. 

The  common  law  courts  exercise  a  concarrent  jurisdiction  in 
nearly  all  the  cases  of  admiralty  cognizance,  whether  of  tort  or  con* 
tract,  (with  the  exception  of  proceedings  in  rem^)  which,  upon  the 
construction  contended  for,  would  be  transferred  firom  the  admiralty 
to  the  exclusive  cognizance  of  these  courts. 

The  meaning  of  the  clause  we  think  apparent 

By  the  constitution,  the  entire  admiralty  power  of  the  couniay  is 
lodged  in  the  federal  judiciary,  and  congress  intended  by  the  ninth 
section  to  invest  the  district  courts  with  this  power,  as  courts  of 
original  jurisdiction. 

The  term  '^  exclusive  original  cognizance  "  is  used  for  this  purpose, 
and  is  intended  to  be  exclusive  of  the  state,  as  well  as  of  the  other 
federal  courts. 

The  saving  clause  was  inserted  probably  from  abundant  caution, 
lest  the  exclusive  terms  in  which  the  power,  is  conferred  on  the  dis- 
trict courts,  might  be  deemed  to  have  taken  away  the  concurrent 
remedy  which  had  before  existed. 

This  leaves  the  concurrent  power  where  it  stood  at  common  law. 

The  clause  has  no  application  to  seizures  arising  under  the  revenue 
laws,  or  laws  of  navigation,  as  these  belong  exclusively  to  the  district 
courts.  Slocum  v.  Mayberry,  2  Wheat.  1 ;  Grelston  v.  Hoyt,  3  ibid- 
246. 

K  the  thing  seized  is  acquitted,  then  the  owner  may  prosecute  the 
wrongdoer  for  the  taking  and  detention,  either  in  admiralty  or  at 
common  law.     The  remedy  is  concurrent.     Ibid. 

2.  Another  class  of  cases  in  which  jurisdiction  has  always  been 
exercised  by  the  admiralty  courts  in  this  country,  but  which  is  denied 
in  England,  are  suits  by  ship-carpenters  and  material-men,  for  repairs 
and  necessaries  made  and  furnished  to  ships,  whether  foreign,  or  ia 
the  port  of  a  State  to  which  they  do  not  belong,  or  in  the  home  port, 
if  the  municipal  laws  of  the  State  give  a  lien  for  the  work  and  ma* 
terials.  1  Pet  Adm.  R.  227, 233,  note  ;  Bee's  Adm.  R.  106 ;  4  Wash. 
C.  C.  R.  453;  1  Payne,  620;  Gilpin,  D.  C.  R.  203,  473;  1  Wheat 
96 ;  4  ibid.  438 ;  9  ibid.  409 ;  10  ibid.  428 ;  7  Pet  324 ;  11  ibid.  175. 

The  principle  stated  in  the  case  of  The  General  Smith,  4  Wheat 
438,  and  which  has  been  repeated  in  all  the  subsequent 
[  *  391  ]  *  cases,  is,  that  where  repairs  have  been  made,  or  necessaries 
furnished  to  a  foreign  ship,  or  to  a  ship  in  the  ports  of  a 
State  to  which  she  does  not  belong,  the  general  maritime  law  gives 
a  lien  on  the  ship  as  security,  and  the  party  may  maintain  a  suit  in 
admiralty  to  enforce  bis  right    But  as  to  repairs  or  necessaries  in 
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the  port  or  State  to  which  the  ship  belongs,  the  case  is  governed  alto« 
gether  by  the  local  law  of  the  State,  and  no  lien  is  implied,  unless 
recognized  by  that  law.  But  if  the  local  law  gives  the  lien,  it  may 
be  enforced  in  admiralty. 

The  jurisdiction  in  these  cases,  as  will  be  seen  from  the  authorities 
referred  to,  appears  to  have  been  exercised  by  the  district  courts  from 
the  time  of-  their  earliest  organization,  and  which  was  affirmed  by 
this  court  the  first  time  the  question  came  before  it. 

The  district  court  of  South  Carolina,  in  1796,  in  the  case  of  North 
and  Vesey  v.  The  Brig  Eagle,  Bee's  R.  79,  maintained  a  libel  for 
supplies  furnished  a  foreign  vessel,  and  considered  the  question  as  a 
very  clear  one  at  that  day.  See  also  Pritchard  t;.  The  Lady  Horatia, 
p.  169,  decided  in  1800. 

Judge  Winchester,  district  judge  of  the  Maryland  district,  main- 
tained the  jurisdiction  in  a  most  able  opinion,  at  a  very  early  day.  1 
Pet  Adm.  R.  233,  note. 

The  same  opinion  was  also  entertained  by  Judge  Peters,  of  the 
Pennsylvania  district    1  Pet  Adm.  R.  227. 

Since  then,  the  jurisdiction  appears  to  have  been  undisputed. 

We  refer  to  these  opinions,  not  so  much  for  the  authority  they 
afford,  though  entitied  to  the  highest  respect  as  such,  but  as  evidence 
of  the  line  of  jurisdiction  exercised  at  that  early  day  by  learned  admi- 
ralty lawyers,  in  direct  contradiction  to  the  theory,  that  the  constitu- 
tional limit  is  to  be  determined  by  the  jurisdiction  in  England.  They 
are  the  opinions  of  men  of  the  Revolution,  engaged  in  administering 
admiralty  law,  as  understood  in  the  country  soon  after  the  adoption 
of  the  constitution,  fresh  from  the  discussions  which  every  provision 
and  grant  of  power  in  that  instrument  had  undergone.  The  opinions 
may  be  well  referred  to,  as  affording  the  highest  evidence  of  the  law 
on  this  subject  in  their  day. 

3.  Another  class  of  cases  in  which  jurisdiction  is  entertained  by  the 
courts  in  this  country  on  contracts,  but  which  is  denied  in  England, 
are  suits  for  pilotage.  10  Pet  108.  It  is  denied  in  England,  on  the 
ground  of  locality,  the  contract  having  been  made  within  the  body 
of  a  county.  - 

We  shall  pursue  the  examination  no  further.  The  authorities,  we 
think,  are  decisive  against  expounding  the  constitutional  grant 
according  to  the  jurisdiction  of  the  English  admiralty,  and  in  favor 
of  a  line  of  jurisdiction  which  fully  embraces  the  contract  in  ques- 
tion. 

*  Before  jurisdiction  can  be  withheld  in  the  case,  the  court  [  *  392  ] 
must  not  only  retrace  its  steps,  and  take  back  several  of  its 
decided  cases,  but  must  also  disapprove  of  the  ground  which  has  here' 
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tofore  been  taken,  and  maintained  in  every  case,  as  the  proper  test 
of  admiralty  jurisdiction. 

Some  question  was  made  on  the  argument,  founded  on  the  circum- 
stance that  this  was  a  suit  in  personam. 

The  answer  is,  if  the  cause  is  a  maritime  cause,  subject  to  admi- 
ralty cognizance,  jurisdiction  is  complete  over  the  person,  as  well  as 
over  the  ship ;  it  must,  in  its  nature,  be  complete,  for  it  cannot  be 
confined  to  one  of  the  remedies;  on  the  contract,  when  the  contract 
itself  is  within  its  cognizance. 

On  looking  into  the  several  cases  in  admiralty  which  have  come 
before  this  court,  and  in  which  its  jurisdiction  was  involved,  or  came 
under  its  observation,  it  will  be  found  that  the  inquiry  has  been,  not 
into  the  jurisdiction  of  the  court  of  admiralty  in  England,  but  into 
the  nature  and  subject  matter  of  the  contract ;  whether  it  was  a  mari- 
time contract,  and  the  service  a  maritime  service,  to  be  performed 
upon  the  sea,  or  upon  waters  within  the  ebb  and  flow  of  the  tide. 
And,  again,  whether  the  service  was  to  be  substantially  performed 
upon  the  sea,  or  tide  waters,  although  it  had  commenced  and  had 
terminated  beyond  the  reach  of  the  tide  ;  if  it  was,  then  jurisdictioD 
has  always  been  maintained.  But  if  the  substantial  part  of  the  ser- 
vice under  the  contract,  is  to  be  performed  beyond  tide  waters,  or  if 
the  contract  relates  exclusively  to  the  interior  navigation  and  trade 
of  a  State,  jurisdiction  is  disclaimed.  10  Wheat  428;  7  Pet  324; 
11  ibid.  175 ;  12  ibid.  72 ;  5  How.  463. 

The  exclusive  jurisdiction  in  admiralty  cases  was  conferred  on  the 
national  government,  as  closely  connected  with  the  grant  of  the  com- 
mercial power. 

It  is  a  maritime  court  instituted  for  the  purpose  of  administering 
the  law  of  the  seas.  There  seems  to  be  ground,  therefore,  for  re- 
straining  its  jurisdiction,  in  some  measure,  within  the  Umit  of  the 
grant  of  the  commercial  power,  which  would  confine  it,  in  cases  of 
contracts,  to  those  concerning  the  navigation  and  trade  of  the  country 
upon  the  high  seas  and  tide  waters,  with  foreign  countries,  and  among 
the  several  States. 

Contracts  growing  out  of  the  purely  internal  commerce  of  the 
State,  as  well  as  commerce  beyond  tide  waters,  are  generally  domes- 
tic in  their  origin  and  operation,  and  could  scarcely  have  been  in- 
tended to  be  drawn  within  the  cognizance  of  the  federal  courts. 

Upon  the  whole,  without  pursuing  the  examination  further,  we  are 
satisfied  that  the  decision  of  the  circuit  court  below  was  correct,  and 
that  its  decree  should  be  affirmed. 

i  •  893  ]    •  Catron,  J.    1.  In  my  judgment,  the  New  Jersey  Steam 
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Navigation  Company  were  entitled  to  all  the  benefits  of  HarQ« 
den's  contract  with  them,  in  regard  to  the  property  of  others  with 
which  he  (Harnden)  was  intrusted,  for  the  purpose  of  transporting 
it  in  his  crate.  And  though  the  company  can  rely  on  all  the  defences 
which  they  could  have  relied  upon  if  Harnden  had  sued  them,  still,  I 
think  the  libellants  can  maintain  this  suit 

Had  a  trover  and  conversion  been  made  of  the  money  sued  for,  or 
an  open  trespass  been  committed  on  it  by  throvrfng  it  overboard, 
by  the  servants  or  agents  of  the  company,  then  either  Harnden,  the 
bailee  of  the  bank,  might  have  sued  the  company,  or  the  bank  might 
have  sued.  As  to  the  right  to  sue,  in  the  case  put,  by  the  bank, 
there  can  be  no  doubt,  as  such  acts  were  never  contemplated  by  the 
contract,  nor  covered  by  it. 

The  Navigation  Company  were  responsible  to  Harnden,  and  to 
those  who  employed  him,  notwithstanding  the  contract,  for  acts  of 
gross  negligence  in  transporting  the  property  destroyed ;  as,  for  in- 
stance, if  the  servants  of  the  company,  in  navigating  the  vessel,^ 
omitted  to  observe  even  slight  diligence,  and  failed  in  the  lowest  de- 
gree of  prudence,  to  guard  against  fire,  then  they  must  be  deemed  in 
a  court  of  justice  to  have  been  guilty  of  gross  negligence ;  by  which 
expression  I  mean,  that  they  acted  reckless  of  consequences  as  re- 
spected the  safety  of  the  vessel,  and  the  lives  and  property  on  board  and 
in  their  charge,  that  such  conduct  was  contrary  to  common  honestyi 
and  that  the  master  and  owners  were  liable  for  loss  by  reason  of 
such  recklessness,  as  they  would  have  been  in  case  of  an  affirmative 
and  meditated  fraud  that  had  occasioned  the  same  loss,  and  that  this 
burning  was  a  tort 

Whether  it  is  evidence  of  fraud  in  fact,  as  Sir  William  Jones  inti- 
mates,  or  whether  it  is  not,  as  other  writers  on  bailments  declare, 
is  not  worthy  of  discussion.  The  question  is  this.  Is  the  measure 
of  liability  the  same  where  a  ship  is  burned  because  the  master  and 
crew  did  not  observe  the  lowest  degree  of  prudence  to  prevent  it,  and 
in  a  case  where  she  is  wilfully  burned  ?  This  is  the  question  for  our 
consideration.  In  the  civil  law,  I  apprehend  no  distinction  in  the 
cases  put  exists ;  nor  do  I  believe  any  exists  at  common  law.  But, 
by  the  laws  of  the  United  States,  such  gross  and  reckless  negli- 
gence as  that  proved  in  the  case  before  us  was  a  fraud  and  a  tort 
on  the  shippers,  and  the  fire  that  occurred,  and  consequent  loss  of 
life,  a  crime  on  the  part  of  the  master. 

By  the  12th  section  of  the  act  of  1838,  c  191,  every  person  em- 
ployed on  any  steamboat  or  vessel,  by  whose  negligence 
*to  his  respective  duty  the  life  of  any  person  shall  be  de-   [  *394  | 
stroyed,  shall  be  deemed  guilty  of  manslaughter,  and  sub- 

62* 
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ject  to  conviction  and  imprisonment  at  hard  labor  for  a  time  not 
exceeding  ten  years.  5  Stats,  at  Large,  306.  Here  the  legislature 
have  put  gross  negligence  in  the  category  of  crimes  of  a  high  grade, 
and  of  frauds  of  course ;  nor  can  this  court  assume  a  less  stringent 
principle,  in  a  case  of  loss  of  property,  than  congress  has  recognized 
as  the  true  one,  if  life  be  destroyed  by  such  negligence.  From  the 
facts  before  us,  I  feel  warranted  in  saying,  that,  had  the  captain  but- 
vived  the  destruction  of  the  ship  and  the  loss  of  many  lives  by  the 
disaster,  he  would  have  been  clearly  guilty  according  to  the  12th 
section. 

One  single  circumstance  is  decisive  of  the  culpable  negligence. 
By  section  9th  of  the  above  act,  it  is  made  '^  the  duty  of  the  master 
and  owner  of  every  steam  vessel  employed  on  the  sea,  to  provide,  as 
a  part  of  the  necessary  furniture,  a  suction-hose  and  fire-engine  and 
hose,  suitable  to  be  worked  on  said  boat  in  case  of  fire,  and  cany  the 
same  upon  each  and  every  voyage,  in  good  order."  This  vessel  had 
something  of  the  kind ;  but  it  was  in  no  order  for  use,  and  a  mere 
delusion,  and  a  sheer  fraud  on  the  law  and  the  public  Had  there 
been  such  an  engine  and  hose,  the  fire  could  have  been  extinguished 
in  all  probability,  as  I  apprehend. 

2.  There  was  only  a  single  rigged  bucket  on  board,  and  nothing 
else  to  reach  the  water  vdth,  and  the  money  of  libellants  was  thrown 
from  the  boxes,  and  they  used  to  lift  water. 

3.  The  flue  from  the  furnace  ran  through  three  decks,  and  was 
redhot  through  the  three  decks,  and  the  cotton  was  stowed  within 
eighteen  inches  on  all  sides  of  this  redhot  flue,  and  the  bales  pressed 
in  three  tiers  deep,  from  the  boiler-deck  to  the  next  deck,  so  that  it 
would  have  been  with  much  difficulty  that  the  cotton  could  have 
been  removed  should  a  fire  occur ;  there  the  fire  did  occur,  and  the 
cotton  was  not  removed,  —  wherefore  the  vessel  was  burnt.  And 
firom  the  mode  of  stowage  a  fire  could  hardly  be  avoided,  and  was  to 
be  expected  and  guarded  against 

Then  as  to  the  jurisdiction.  The  fire  occurred  on  the  high  sea. 
It  was  a  tort  there.  The  case  depends  not  on  any  contract,  but  on 
mere  tort  standing  beyond  the  contract.  The  locality  of  the  tort  is 
the  ioais  of  jurisdiction.  Locality  is  the  strict  limit  2  Bro.  Adm. 
Law,  110;  3  Bl.  Comm.  106.  The  conflict  between  The  Luda 
and  De  Soto,  in  Louisiana,  1847,  Waring  v.  Clark,  5  How.  441. 
But  especially  2  Bro.  Adm.  Law,  144,  which  lays  down  the  true  doc- 
trine, as  follows :  — 

"  We  have  now  done  with  the  efiect  of  the  master's  con- 

[  *  395  ]  tracts  *  or  violence,  as  to  his  owners,  and  proceed  to  consider 

how  he  and  they  are  affected  by  his  negligence.     And,  firsts 
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as  soon  as  merchandises  and  other  commodities  be  put  on  board  a 
ship,  whether  she  be  riding  in  a  port  or  haven,  or  upon  the  high  sea, 
the  master  is  chargeable  therewith  ;  and  if  the  same  be  lost  or  pur- 
loined, or  sustain  any  damage,  hurt,  or  loss,  whether  in  the  haven  or 
port  before,  or  upon  the  seas  after,  she  is  upon  her  voyage,  whether 
it  be  by  mariners  or  by  any  other  through  their  permission,  the  owner 
of  the  goods  has  his  election  to  charge  either  master  or  owners,  or 
both,  at  his  pleasure,  —  though  he  can  have  but  one  satisfaction, — 
in  a  court  of  common  law,  if  the  fault  be  committed  infra  corpus 
comUatus  ;  in  the  admiralty,  if  super  aUurn  mare ;  and  if  it  be  on  a 
place  where  there  is  divisum  imperiuvt^  then  in  one  or  the  other,  ac- 
cording to  the  flux  or  reflux  of  the  sea. 

I  think  the  libel  in  this  case  covers  my  view  of  it.  It  sets  out  the 
facts  of  how  the  money  was  shipped  in  general  terms,  but  avers  it 
was  lost  by  fire,  and  by  reason  of  an  insufiicient  furnace,  insuffi- 
cient machinery,  furniture,  rigging,  and  equipments,  and  the  careless, 
negligent,  and  improper  management  of  said  steamboat  Lexington 
by  the  servants  aad  agents  of  the  Navigation  Company. 

If  this  technical  objection  had  been  addressed  to  the  court  below, 
it  could  have  been  easily  remedied,  and  cannot  be  favorably  heard 
here,  now,  no  doubt,  made  for  the  first  time. 

I  therefore  think  there  was  jurisdiction  in  the  circuit  court  to  try 
the  libel ;  and,  secondly,  that  the  decree  was  proper  and  ought  to  be 
affirmed,  without  alteration. 

Daniel,  J.  The  inquiries  presented  for  consideration  in  this  cause 
resolve  themselves  into  two  obvious  or  natural  divisions ;  the  one  in- 
volving the  rights  of  the  parties  as  growing  out  of  their  alleged  un- 
dertakings ;  the  other  the  right  of  the  libellant  to  prosecute  his  claim 
in  the  mode  adopted  in  the  court  below,  and  the  power  of  the  court 
to  adjudicate  it  in  that  or  in  any  other  made  whatever.  This  latter 
inquiry,  embracing  as  it  does  the  nature  and  extent  of  the  admiralty 
powers  of  the  government  of  the  United  States,  and  by  consequence 
the  construction  of  that  article  of  the  constitution  by  which  alone 
those  powers  have  been  invested,  challenges  the  most  solemn,  delib- 
erate, and  careful  investigation.  I  approach  that  investigation  with 
tiie  diffidence  which  its  wide-spread  interest  and  importance,  and  a 
deep  conviction  of  my  own  deficiencies,  cannot  but  awaken. 

The  foundation,  nay,  the  whole  extent  and  fabric,  of  the 
admiralty  *  power  of  th^  government  are  to  be  found  in  [  •  396  ] 
that  portion  of  the  2d  section  of  the  3d  article  of  the  con- 
stitution, which  declares  that  the  judicial  power  shall  extend,  amongst 
other  subjects  of  cognizance  there  enumerated,  ^^  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction." 
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The  distribution  of  this  admiralty  power  so  created  by  the  consti- 
tution, with  reference  to  the  tribunals  by  which,  and  tiie  modes  in 
which,  it  shall  be  executed,  is  contained  in  the  act  to  establish  the 
judicial  courts  of  the  United  States  of  1789,  section  9th,  which  con« 
stitutes  the  district  courts  of  the  United  States,  courts  of  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction, and  of  certain  seizures  under  the  laws  of  imposts,  concluding 
or  qualifying  this  investment  of  power  with  these  plain  and  sig- 
nificant terms :  '<  Saving  to  suitors,  in  all  cases,  the  right  of  a  com- 
mon law  remedy,  where  the  common  law  is  competent  to  give  it" 

Looking  now  to  the  provisions  of  the  3d  article  of  the  constitution, 
and  to  those  of  the  9th  section  of  the  judiciary  act,  we  recur  to  the 
inquiry,  what  is  this  civil  and  maritime  jurisdiction  derived  from  the 
constitution,  and  vested  by  the  judiciary  act  in  the  district  courts, — 
what  the  standard  by  which  its  scope  and  power,  its  ^  space  and 
verge,"  are  to  be  measured,  —  what  the  rules  to  be  observed  in  the 
modes  of  its  execution  ?  Although  the  constitution  and  act  of 
congress  do  not  precisely  define  nor  enumerate  the  former,  nor  pre- 
scribe in  forms  and  precedents  the  latter,  yet  it  will  hardly  be  pre- 
tended, that  either  the  substance  or  the  forms  of  admiralty  jurisdiction 
were  designed  by  the  founders  of  our  jurisprudence  to  be  left  with- 
out limit,  to  be  dependent  on  surmise  merely,  or  controlled  by  fashion 
or  caprice.  They  were  both  ordained  in  reference  to  some  known 
standard  in  the  knowledge  and  contemplation  of  the  statesman  and 
legislator,  and  the  ascertainment  of  that  standard  by  history,  by  leg- 
islative and  judicial  records,  must  furnish  the  just  response  to  the 
inquiry  here  propounded. 

In  tracing  the  ori^n,  existence,  and  progress  of  the  colonial  insti- 
tutions, or  in  seeking  illustrations  or  analogies  requisite  for  the  ccwq- 
prehension  of  those  institutions  down  to  the  period  of  separation 
from  the  mother  country,  it  is  to  the  laws  and  policy  of  the  latter 
that  we  must  chiefly  look  as  guides  to  any  thing  like  accurate 
results  in  our  investigations.  For  the  necessity^  here  intimated, 
various  and  obvious  causes  will  at  once  be  perceived.  As  instances 
of  these  may  be  exemplified,  —  1st,  similarity  of  education  and  opin- 
ion, strengthened  by  intercourse  and  habit ;  2d,  national  pride,  and 
the  partiality  which  naturally  creates  in  the  o(&pring  admiration  and 
imitation  of  the  parent ;  3d,  identity  of  civil  and  political 
[•397  ]  rights  in  the  •people  of  both  regions;  4thly  and  chiefly, 
perhaps,  the  jealousy  of  the  motUbr  country  with  regaid  to 
her  national  unity,  power,  and  greatness,  —  a  principle  which  has 
ever  prompted  her  to  bind,  in  the  closest  practicable  system  of  effi- 
cient uniformity  and  conformity  the  various  members  of  her  extended 
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empire.  These  causes  have  had  their  full  effect  in  regulating  the 
rights  of  person  and  of  property  amongst  British  subjects  everywhere 
within  the  dominions  of  England.  There  is  not,  and  never  has  been, 
a  question  connected  with  either,  in  which  we  do  not  find  every  En- 
glishman appealing  to  the  common  law,  or  to  the  charters  and  statutes 
of  England,  as  defining  the  nature,  and  as  furnishing  the  best  pro- 
tection of  his  rights.  He  uniformly  clings  to  these  as  constituting  at 
once  his  birthright,  his  pride,  and  his  security*  Vide  1  Bl.  Comm. 
127, 128.  Would  it  not  be  most  strange,  then,  with  this  strong  te- 
nacity of  adherence  to  their  peculiar  ^national  polity  and  institutions^ 
that  we  should  suppose  the  government  or  the  people  of  England 
disposed  to  yield  their  cherished  laws  and  customs  in  matters  which 
peculiarly  affect  them  in  a  national  point  of  view,  to  wit,  the  admin- 
istration of  their  maritime  and  commercial  rights  and  interests  ?  It 
would  seem  to  me  equally  reasonable  to  expect  that  the  admiralty 
courts  of  England,  or  of  any  part  of  the  dominions  of  England,  in 
order  to  define  or  settle  their  jurisdiction,  would  as  soon  be  permitted 
to  adopt,  as  the  source  and  foundation  and  measure  of  their  power, 
the  ordinances,  if  such  there  be,  of  China  or  Thibet,  as  those  of 
France,  Genoa,  or  Venice,  or  of  any  other  portion  of  the  continent 
of  Europe,  whether  established  by  the  several  local  governments  on 
the  continent,  or  based  upon  the  authority  of  the  civil  law.  With 
respect  to  the  realm  of  England,  the  origin  and  pow.ers  of  the  court 
of  admiralty  are  placed  upon  a  footing  which  leaves  them  no  longer 
subjects  of  speculation  or  uncertainty.  Sir  William  Blackstone,  in 
his  Commentaries,  vol.  iii.  c.  5,  p.  69,  informs  us,  —  upon  the  author- 
ity of  Sir  Henry  Spelman,  Glossary,  13,  and  of  Lambard,  Archeion, 
41,  —  that  the  court  of  admiralty  was  first  erected  by  King  Edward 
IIL  Sir  Matthew  Hale,  in  his  History  of  the  Common  Law,  voL  i. 
p.  51,  London  edition  of  1794,  by  Runnington,  speaking  of  the  court 
of  admiralty,  says :  <^  This  court  is  not  bottomed  or  founded  upon 
the  authority  of  the  civil  law,  but  hath  both  its  powers  and  jurisdic- 
tion by  the  law  and  custom  of  the  realm  in  such  matters  as  are  proper 
for  its  cognizance."  And  in  a  note  (m)  by  the  editor  to  the  page 
just  cited,  it  is  said:  ^'  The  original  jurisdiction  of  the  admiralty  is 
either  by  the  connivance  or  permission  of  the  common  law  courts 
The  statutes  are  only  in  affirmance  of  the  common  law, 
and  to  prevent  *  the  great  power  which  the  admiralty  had  [  *  398  ] 
gotten  in  consequence  of  the  laws  of  Oleron.  That,  gener- 
ally speaking,  the  courts  of  admiralty  have  no  jurisdiction  in  matters 
of  contracts  done  or  made  on  land ;  and  the  true  reason  for  their  ju- 
risdiction in  matters  done  at  sea  is,  because  no  jury  can  come  &om 
thence ;  for  if  the  matter  arise  in  any  place  from  which  the  pais  can 
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come,  the  common  law  will  not  suffer  the  subject  to  be  drawn  ad 
aliud  ezamen.^^  And  for  this  doctrine  are  cited  12  Reports,  129 ;  RolL 
Abr.  531;  Owen,  122;  Brownlow,  37  a;  RoU.  Rep.  413;  1  Wilson, 
101;  Hobart,  12;  and  Fortescue,  De  Laudibus,  103,  edit  1775. 
Again,  Lord  Hale,  Vol.  i.  pp.  49-51,  speaking  of  the  jurisdiction  of 
the  admiralty,  lays  down  the  foUowing  limits  to  its  power :  ^^  The  ju- 
risdiction of  the  admiralty  court,  as  to  the  matter  of  it,  is  confined 
by  the  laws  of  the  realm  to  things  done  upon  the  high  sea  only ;  as 
depredations  and  piracies  upon  the  high  sea ;  offences  of  masters  and 
mariners  upon  the  high  sea ;  maritime  contracts  made  and  to  be  ex- 
ecuted upon  the  high  sea ;  matters  of  prize  and  reprisal  upon  the 
high  sea.  Bat  touching  contracts  or  things  made  within  the  bodies 
of  the  !^)nglish  counties,  or  upon  the  land  beyond  the  sea,  though  the 
execution  thereof  be  in  some  measure  upon  the  high  sea,  as  charter- 
parties  or  contracts  made  even  upon  the  high  sea,  —  touching  things 
that  are  not  in  their  own  nature  maritime,  as  a  bond  or  contract  for 
the  payment  of  money,  —  so  also  of  damages  in  navigable  rivers, 
within  the  bodies  of  counties,  things  done  upon  the  shore  at  low 
water,  wreck  of  the  sea,  &c.  —  these  things  belong  not  to  the  admi- 
ral's jurisdiction.  And  thus  the  common  law  and  the  statutes  of  13 
Richard  XL,  cap.  15,  and  of  15  Richard  XL,  cap.  3,  confine  and  limit 
their  jurisdiction  to  matters  maritime,  and  such  only  as  are  done 
upon  the  high  sea." 

Xn  this  cursory  view  of  Liord  Hale  of  the  admiralty  jurisdiction, 
there  is  one  feature  which  cannot  escape  the  most  superficial  obser- 
vation ;  and  that  is,  the  extraordinary  care  of  this  learned  judge  to 
avoid  every  implication  from  uncertainty  or  obscurity  of  terms,  which 
might  be  wrested  as  a  pretext  for  the  assumption  of  power  not 
clear,  well  founded,  and  legitimate.  Xn  the  extract  above  given,  it 
will  be  seen  that  the  sea,  as  the  theatre  of  the  admiralty  power,  is 
mentioned  in  eight  different  instances,  in  every  one  of  which  it  is 
accompanied  with  the  adjunct  high.  Altum  mare  is  given  as  the 
only  legitimate  province  of  the  admiral's  authority ;  and  then,  as  if 
to  exclude  the  possibility  of  improper  implication,  are  placed  in  im- 
mediate and  striking  contrast  the  transactions  and  the  situations  as 
to  which,  by  the  common  law  and  the  statutes  of  England,  the 

interference  of  the  admiralty  was  utterly  inhibited.  "  But," 
[  *  399  ]  *  he  proceeds  to  say,  <^  touching  contracts  or  things  made 

within  the  bodies  of  the  English  counties,  or  upon  the  land 
beyond  the  sea,  though  the  execution  thereof  be  in  some  measure 
upon  the  high  sea,  as  charter-parties  or  contracts  made  even  upon  the 
high  sea, — touching  things  that  are  not  in  their  own  nature  mari- 
time, as  a  bond  or  contract  for  the  payment  of  money, —so  also  of 
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damages  in  navigable  rivers,  within  the  bodies  of  English  counties^ 
things  done  upon  the  shore  at  low  water,  wreck  of  the  sea,  &c.,  — 
these  things  belong  not  to  the  admiral's  jurisdiction." 

Sir  WiUiam  Blackstone,  treating  of  the  cognizance  of  private 
wrongs.  Book  3,  c.  7,  p.  106,  speaks  of  injuries  cognizable  by  the 
maritime  or  admiralty  courts.  "  These  courts,'*  says  this  writer, 
'^  have  jurisdiction  and  power  to  try  and  determine  all  maritime 
causes,  or  such  injuries  as,  although  they  are  in  their  nature  of  com* 
mon  law  cognizance,  yet,  being  committed  on  the  high  seas,  out  of 
the  reach  of  our  ordinary  courts  of  justice,  are  therefore  to  be  reme- 
died in  a  peculiar  court  of  their  own.  All  admiralty  causes  must^ 
therefore,  be  causes  arising  wholly  upon  the  sea."  He  then  cites  the 
statutes  13  and  16  Rich.  II.,  Co.  Litt  260,  Hob.  79,  and  6  Reports, 
106,  for  the  positions  thus  asserted.  I  shall,  in  the  progress  of  this 
opinion,  have  occasion  further  to  remark  upon  this  language,  ^<  courts 
maritime  or  admiralty  courts,"  here  used  by  this  learned  commen- 
tator, when  I  come  to  speak  of  an  interpretation  placed  upon  the 
second  section  of  the  tlurd  article  of  the  constitution,  as  implying  an 
enlargement  of  the  powers  conferred,  from  a  connection  of  the  terms 
admiralty  and  maritime  in  the  section  just  mentioned.  What  I 
would  principally  advert  to  here  is  the  description  of  the  causes  de- 
nominated maritime,  and  as  falling  solely  and  peculiarly  within  the 
admiralty  jurisdiction,  and  to  the  reason  why  they  are  thus  denomi- 
nated maritime,  and  as  such  assigned  to  the  admiralty.  They  are, 
says  this  learned  commentator,  '<  maritime,  or  such  injuries  as, 
although  they  are  in  their  nature  of  common-law  cognizance,  yet, 
being  committed  on  the  high  seas,  out  of  the  reach  of  our  ordinary 
courts  of  justice,  are  therefore  to  be  remedied  in  a  peculiar  court 
of  their  own.  All  admiralty  causes  must,  therefore,  be  causes 
arising  wholly  upon  the  sea,  and  not  within  the  precincts  of  any 
county."  Here,  then,  is  the  explicit  declaration,  that  it  is  the  thea- 
tre, the  place  of  their  origin  and  performance,  exclusively,  not  their 
relation  to  maritime  subjects,  which  determines  their  forum ;  for  they 
are  causes,  says  he,  which  in  their  nature  may  be  of  common-law 
cognizance.  In  this  connection,  it  seems  not  out  of  place  to  advert 
to  the  discrimination  made  by  the  same  author,  between 
th«  pretensions  to  power  *  advanced  by  certain  tribmials  [  *  400  ] 
which  subsisted  and  grew  up  rather  by  toleration  than  as 
forming  any  fundamental  and  regular  portions  of  the  British  consti- 
tution. Thus,  in  Book  3,  c.  7,  pp.  86,  87,  speaking  of  the  ecclesias- 
tical, military,  and  maritime  courts,  and  the  courts  of  common  law, 
he  says :  "And  with  regard  to  the  first  three,  I  must  beg  leave,  not 
so  much  to  consider  what  hath  at  any  time  been  claimed  or  pretended 
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to  belong  to  their  jurisdiction  by  the  officers  and  judges  of  those 
respective  courts,  but  what  the  common  law  allows  and  permits  to 
be  so.  For  these  eccentrical  tribunals,  (which  are  principally  guided 
by  the  rules  of  the  imperial  and  canon  laws,)  as  they  subsist  and  are 
admitted  in  England,  not  by  any  right  of  their  own,  but  upon  bare 
sufferance  and  toleration  from  the  municipal  laws,  must  have  re- 
course to  the  laws  of  that  country  wherein  they  are  thus  adopted,  to 
be  informed  how  far  their  jurisdiction  extends,  or  what  causes  are 
permitted  and  what  forbidden  to  be  discussed  or  drawn  in  que  stion 
before  them.  It  matters  not  what  the  pandects  of  Justinian  or  the 
decretals  of  Gregory  have  ordained;  they  are  of  no  more  intrinsic 
authority  than  the  laws  of  Solon  or  Lycurgus ;  curious,  perhaps,  for 
their  antiquity,  respectable  for  their  equity,  and  frequently  of  admi- 
rable use  in  illustrating  a  point  of  history.  Nor  is  it  at  all  material 
in  what  light  other  nations  may  consider  this  matter  of  jurisdiction. 
Every  nation  must  and  will  abide  by  its  own  municipal  laws,  which 
various  accidents  conspire  to  render  different  in  almost  every  country 
in  Europe.  We  permit  some  kinds  of  suits  to  be  of  ecclesiastical  cog- 
nizance, which  other  nations  have  referred  entirely  to  the  temporal 
courts,  as  concerning  wills  and  successions  to  intestates'  chattels ;  and 
perhaps  we  may,  in  our  turn,  prohibit  them  &om  interfering  in  some 
controversies  which,  on  the  continent,  may  be  looked  upon  as  merely 
spiritual.  In  short,  the  common  law  of  England  is  the  one  uniform 
rule  to  determine  the  jurisdiction  of  our  courts ;  and  if  any  tribunals 
whatsoever  attempt  to  exceed  the  limits  so  prescribed  to  them,  the 
king's  courts  of  common  law  may  and  do  prohibit  them,  and  in  some 
cases  punish  their  judges."  So  far,  then,  as  the  opinions  of  Hale 
and  Blackstone  are  entitled  to  respect, — so  far  as  the  writings  and 
decbions  of  the  venerable  expounders  of  the  British  constitution  to 
which  they  refer  may  be  regarded  as  authority,  —  the  origin  and 
powers  of  the  admiralty  in  England,  the  subjects  permitted  to  its 
peculiar  cognizance,  the  control  exerted  to  restrict  it  to  that  peculiar 
cognizance  by  the  common-law  tribunals,  would  seem  not  to  be 
matters  of  uncertainty.     Sir  William  Blackstone,  too,  is  a  writer  of 

modern  date,  and,  as  such,  his  opinions  may  claim  exemp- 
[  •  401  ]  tion  from  the  influence  of  conflict  *  of  bigotry  or  prejudice, 

which  the  advocates  of  the  admiralty  seem  disposed  to 
attribute  to  the  opinions  of  the  times  of  Spelman,  of  Fortescue,  and 
Coke. 

Passing  firom  the  testimony  of  the  writers  aheady  mentioned,  let 
us  call  in  a  witness  as  to  the  admiralty  powers  and  jurisdiction,  as 
existing  in  England  for  a  century  past,  at  least,  whom  no  one  will 
suspect  of  disaffection  to  that  jurisdiction.     I  allude  to  Mr.  Arthur 
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Browne,  professor  of  civil  law  in  the  University  of  Dublin,  in  whose 
learned  book  scarcely  any  assertion  of  power  ever  made  by  the  ad- 
miralty courts,  however  reprobated  and  denied  by  the  common-law 
tribunals,  is  not  commended)  if  not  justified,  and  scarcely  one 
retrenchment  or  denial  of  power  to  the  former  is  not  as  zealously 
disapproved.  Let  us  hear  what  this  witness  is  compelled,  though 
muUo  cum  gemitu^  to  admit,  with  respect  to  the  jurisdiction  of  the 
instance  court  in  cases  civil  and  maritime,  —  cases  identical  in  their 
character  with  that  now  under  consideration.  After  dilating  upon 
the  resolutions  of  1632,  and  upon  what  by  him  are  designated  as 
the  irresistible  arguments  of  Sir  Leoline  Jenkins  in  favor  of  the  pow- 
ers of  his  own  court,  Professor  Browne  is  driven  to  the  following 
concessions.  Of  the  common-law  courts  he  says  (vol.  ii.  p.  74) : 
"Adhering  on  their  part  to  the  strict  letter  of  the  rule,  that  the  busi- 
ness of  the  admiralty  was  only  with  contracts  made  upon  the  sea, 
they  here  took  locality  as  the  only  boundary,  though  in  the  instances 
before  mentioned,  of  contracts  made  on  sea,  they  refused  this  limit ; 
and  having  insisted,  as  indeed  Judge  Blackstone  has  even  of  late 
done,  that  contracts  upon  land,  though  to  be  executed  on  the  sea, 
and  contracts  at  sea,  if  to  be  executed  on  land,  were  not  cognizable 
by  the  admiralty,  thpy  left  to  it  the  idle  power  of  trying  contracts 
made  upon  the  sea  to  be  also  executed  upon  the  sea,  of  which  one 
instance  might  not  happen  in  ten  years.''  Again  (p.  85,)  speaking 
of  what  he  characterizes  as  "  the  torrent  of  prohibitions  which  poured 
forth  from  the  common-law  courts,"  he  tells  us,  that  "  little  was  left 
for  the  authority  of  the  admiral  to  operate  upon,  in  the  subject  of 
contracts,  amidst  those  curbs  so  eagerly  and  rapidly  thrown  upon 
him  in  the  last  century,  save  express  hypothecations  of  ship  or  goods 
made  at  sea  or  in  foreign  ports,  and  suits  for  seamen's  wages."  At 
the  close  of  this  chapter  on  the  jurisdiction  of  the  instance  courts, 
Mr.  Browne  presents  his  readers  with  the  general  conclusion  to 
"which  his  investigations  on  this  head  had  conducted  him,  in  the  fol- 
lowing words :  ^  The  result  of  our  inquiries  in  the  present  chapter, 
as  to  the  extent  of  the  jurisdiction  of  the  instance  court  of  admiralty, 
which  is  at  present  seemingly  allowed  by  the  common-law 
courts,  is,  that  it  is  confined  in  matters  of  *  contract  to  suits  [  *  402  ] 
for  seamen's  wages,  (on  all  hands  admitted  to  be  an  excep- 
tion to  the  rule  restricting  the  admiralty  to  the  sea,)  or  to  those  on 
hypothecations.  In  matters  of  tort,  to  actions  for  assault,  collision 
and  spoil,  and  in  qtiasi  contracts,  to  actions  by  part-owners  for  secu- 
rity, and  actions  of  salvage ;  but  if  a  party,"  says  he,  "  institute  a 
suit  in  that  court  on  a  charter-party,  for  freight,  in  a  cause  of  average 
and  contribution,  or  to  decide  the  property  of  a  ship,  and  be  not  pro- 
voL.  XVI.  63 
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hibited,  I  do  not  see  how  the  court  could  refuse  to  retain  it"  In  this 
concluding  passage  from  Mr.  Browne's  chapter  on  the  jurisdiction 
of  the  instance  courts,  there  are  two  circumstances  which  impress 
themselves  upon  our  attention,  as  seemingly,  indeed  palpably,  irre- 
concilable with  the  law  or  with  each  other.  The  first  is,  the  conces- 
sion (a  concession  said  to  be  made  upon  a  general  survey  of  the 
subject)  as  to  the  limit  imposed  by  the  common-law  tribunes  upon 
the  admiralty ;  the  second,  the  opinion,  in  the  very  face  of  this  con- 
cession, that  the  admiralty,  if  it  should  not  be  actually  prohibited,  if 
it  could  only  escape  the  vigilance  of  the  common-law  courts,  might 
proceed,  might  make  an  incursion  within  this  established,  this  pro- 
hibited, nay,  conceded  boundary.  Opinions  like  these  evince  an 
adherence  to  the  admiralty  apparently  extreme,  and  almost  contu- 
macious ;  and  it  may  be  owing  to  this  devotion  that  decisions  have 
been  pressed  into  its  support,  which,  to  my  apprehension,  do  not 
come  directly  up  to  the  point  they  are  called  to  fortify,  or,  if  they 
did,  are  too  few  in  number  and  too  feeble  to  remove  the  firmly 
planted  landmarks  of  the  law.  Thus  the  case  of  Menetone  v*  Gib- 
bons, 3  T.  R.  267,  is  cited  as  authority  that  the  admiralty  has  cogni- 
zance over  contracts,  though  executed  on  land  and  under  seaL  This 
case,  it  is  true,  is  somewhat  anomalous  in  its  features,  but  yet  it  is 
thought  that  no  fair  exposition  of  it  can  warrant  the  conclusions 
attempted  to  be  deduced  from  it  Notwithstanding  some  expres- 
sions which  may  have  fallen  from  some  of  the  judges  arguendo^  it 
is  certainly  true,  that  every  justice  who  decided  that  case  put  his 
opinion  essentially  upon  these  foundations  :  that  the  case  was  one 
of  a  hypothecation  of  the  ship,  in  the  course  of  a  foreign  voyage,  by 
the  master,  who  had  a  right  to  hypothecate ;  that  the  contract  pro- 
vided for  or  gave  no  remedy  except  in  renij  whereas  the  common-law 
courts  proceed  against  the  parties  only ;  that  if  the  court  should 
decide  against  the  admiralty  jurisdiction,  (and  this,  too,  after  a  sen- 
tence of  condemnation  and  sale  of  the  ship,)  being  unable  to  give 
any  redress  under  the  contract  by  proceeding  in  rem^  the  party  mak- 
ing the  advances  would  be  irreparably  injured.  This  case  should  be 
expounded^  too,  in  connection  with  that  of  Ladbroke  v. 
[  •  403  ]  Crickett,  decided  by  the  same  judges  twelve  *  months  pre- 
viously, (2  T.  R.  649,)  in  which  a  natural  distinction  is  taken 
between  the  extent  of  the  right  to  prohibit  the  jurisdiction  of  the 
admiralty  before  sentence,  and  the  right  to  impeach  its  proceedings 
after  they  are  consummated  and  carried  into  execution  without  inter- 
ference. In  the  latter  case,  Buller,  whose  remarks  have  been  quoted 
from  Menetone  v.  Gibbons,  says  (p.  654) :  ^'  There  is  a  great  differ- 
ence between  applications  to  this  court  for  prohibitions  to  the  admi* 


DECEMBER  TERM,  1847.  747 

New  Jersey  Steam  Navigation  Companj  v.  Merchants'  Bank.    6  II. 

ralty  pending  the  suit  and  after  sentence :  in  the  first  case,  this  court 
will  examine  the  whole  case,  and  see  the  grounds  of  the  proceed- 
ings in  the  admiralty ;  but  the  rule  is  quite  the  reverse  after  sentence 
is  passed ;  in  such  a  case,  they  will  not  look  out  of  the  proceedings , 
for  the  party  who  applies  for  a  prohibition  after  sentence  must  show 
a  nullity  of  jurisdiction  on  the  face  of  the  proceedings ;  therefore 
the  plaintiiT  in  this  case  could  not  go  into  evidence  at  the  trial  to 
impeach  the  decree  of  the  court  of  admiralty.  The  case  states,  in 
general  terms,  that  that  court  did  pronounce  a  decree  for  the  sale  of 
the  ship  in  question,  and  that  a  warrant  issued  out  of  that  court  for 
seizing  and  selling  the  ship.  So  that  we  must  take  it  that  they  had 
jurisdiction,  for  nothing  appears  on  the  face  of  the  decree  to  show 
that  they  bad  not."  Showing  conclusively,  that  this  case  determined 
nothing  as  to  the  original  legitimate  powers  either  of  the  common 
law  or  admiralty  tribunals,  but  positively  refusing  to  institute  a  com- 
parison between  them.  The  next  case  adduced  by  Mr.  Browne,  and 
the  last  which  I  shall  notice,  is  that  of  Smart  v.  Wolff,  3  T.  R.  323. 
The  first  remark  which  is  pertinent  to  this  case  is,  that  it  was  a  case 
of  prize,  one  of  a  class  universally  admitted  to  belong  peculiarly  and 
exclusively  to  a  court  of  admiralty ;  and  the  question  propounded  in 
it,  and  the  only  question,  was  as  to  the  proceeding  practised  by  the 
court  for  carrying  into  effect  this  its  undoubted  jurisdiction.  There 
the  goods  had  been,  by  an  interlocutory  order,  delivered  to  the  cap- 
tors, upon  a  stipulation  to  respond  for  freight,  if  allowed  on  the  final 
decree ;  and  the  amount  of  fireight  ultimately  allowed  being  greater 
than  that  covered  by  the  stipulation,  the  court,  by  a  proceeding  sub- 
stantially in  remy  ordered  the  captors  to  bring  in  so  much  of  the 
cargo  as  would  be  equal  to  the  excess  of  the  allowance  beyond  the 
amount  of  the  stipulation.  A  rule  for  a  prohibition  obtained  from 
the  king's  bench  was,  upon  full  argument,  discharged,  and  the  grounds 
of  the  court's  decision  are  fully  disclosed  in  the  opinion  of  all  the 
judges,  in  accordance  with  the  reasoning  of  Mr.  Jfistice  Buller,  who 
is  here  particularly  quoted  because  he  has  been  referred  to  as  favor- 
able to  the  doctrines  of  Mr.  Browne,  and  who  thus  expresses 
himself:  ^' Every  case  that  I  know  on  the  subject  is  a 
*  clear  authority  to  show  that  questions  of  prize  and  their  [  *  404  ] 
consequences  are  solely  and  exclusively  of  the  admiralty 
jurisdiction.  After  the  cases  of  Lindo  v,  Rodney,  Le  Caux  v.  Eden, 
and  Livingston  v,  McKenzie,  it  would  only  be  a  waste  of  time  to 
enter  into  reasons  to  show  that  this  court  has  no  jurisdiction  over 
those  subjects.  Still  less  reason  is  there  for  saying,  that  the  admi- 
ralty shall  be  prevented  from  proceeding  after  it  has  made  an  inter- 
locutory decree ;  because  that  would  be  to  say,  that  the  admiralty 
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has  jurisdiction  at  the  beginning  of  the  suit,  and  not  at  the  end  of 
it."  The  case  of  Smart  v.  Wolff,  then,  is  assuredly  no  direct  author- 
ity, if  authority  at  all,  to  sustain  the  theory  or  the  partialities  of 
Professor  Browne.  Indeed,  the  utmost  that  can  be  drawn  from  this 
case  in  favor  of  those  theories  is  an  expression  of  belief,  by  Justice 
BuUer,  that  my  Lord  Coke  entertained  not  only  a  jealousy  of,  but 
an  enmity  against,  the  admiralty  ;  a  belief  which,  whether  well  or  ill 
founded,  must  be  equally  unimportant,  —  equally  impotent  to  im- 
pugn an  inveterate,  a  confirmed,  nay,  an  admitted  course  and  body 
of  jurisprudence.  Upon  a  review  of  all  the  authorities  to  which  I 
have  had  access,  the  conclusion  of  my  mind  is  certain  and  satisfac- 
tory, that,  with  some  temporary  deviations  or  irregularities,  such  as 
the  resolutions  of  1632,  the  jurisdiction  of  the  instance  court  of  the 
admiralty,  both  by  the  common  law  and  by  the  statutes  of  13  and 
16  Richard  IL,  down  to  the  period  at  which,  during  the  reign  of  the 
present  queen,  that  jurisdiction  was  enlarged,  was,  in  matters  of  con- 
tract, (with  the  known  exception  of  seamens'  wages,)  limited  to  mar- 
itime contracts  made  and  to  be  executed  upon  the  high  sea,  and  to 
cases  of  hypothecation  of  the  ship  upon  her  voyage ;  and  in  matters 
of  civil  tort,  to  cases  also  occurring  upon  the  sea,  without  the  body 
of  the  county.  But  this  restriction  upon  the  jurisdiction  of  the  in- 
stance courts  of  England,  so  uniformly  maintained  by  the  comnfon- 
law  courts  of  that  country,  — acknowledged,  however  condemned,  by 
Mr.  Browne,  and  admitted  in  argument  in  this  case,  — it  is  contended, 
does  not  apply  to  the  powers  and  jurisdiction  of  the  like  courts  in 
the  United  States,  and  did  not  apply  at  the  period  when  the  federal 
constitution  was  adopted,  but  that  a  jurisdiction  more  varied  and 
enlarged,  as  practised  in  the  British  colonies  of  North  America,  and 
nnder  the  general  confederation  at  the  adoption  of  the  constitution, 
was  in  the  contemplation  of  the  framers  of  this  constitution,  and 
must  therefore  be  referred  to  as  the  measure  of  the  powers  conferred 
in  the  language  o6  the  second  section  of  the  third  article,  '^  all  cases 
of  admiralty  and  maritime  jurisdiction."     In  testing  the  accuracy  of 

these  positions,  it  would  be  asking  too  much  of  this  court 
[  *  406  ]  to  receive  as  binding  authority  the  decisions  of  *  tribunals 

inferior  to  itself,  further  than  they  rest  upon  indisputable 
and  clear  historical  truths  in  our  colonial  history ;  truths,  too,  which 
shall  sustain  a  regular  and  recognized  system  of  jurisdiction.  It 
will  not  be  sufficient  to  allege  some  obscure,  eccentric,  or  occasional 
exertions  of  power,  if  they  could  be  adduced,  and  upon  these  to 
attempt  to  build  up  an  hypothesis  or  a  system,  —  nay,  more,  to 
affirm  them  to  be  conclusive  proofs  of  a  system  established,  general, 
well  known  to  and  understood  by  the  firaimers  of  the  constitution, 
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and  therefore  entering  necessarily  into  their  acceptation  of  the  terms 
^  admiralty  and  maritime  jurisdiction."  The  danger  of  yielding  to 
such  scanty  and  inadequate  testimony  must  be  obvious  to  every 
mind.  The  still  greater  danger  of  theorizing  upon  words  not  of  pre- 
cise or  definite  import,  freed  from  the  restraints  of  settled  accepta- 
tion, has  been  exemplified  in  our  own  time  and  country,  in  an  able, 
learned,  and  ingenious  effort  to  confer  on  the  admiralty  here  powers 
not  merely  coextensive  with  the  most  ambitious  pretensions  of  the 
English  admiralty  at  any  period  of  its  existence,  but  powers  that 
may  be  derived  from  the  laws  and  institutions  of  almost  every  com- 
munity of  ancient  or  modern  Europe,  and  covering  not  oidy  seas 
and  navigable  waters,  but  men  and  their  transactions  having  no 
necessary  connection  with  waters  of  any  description,  namely,  ship- 
wrights, material-men,  and  insurers  {vide  2  Gall.  397) ;  and  this 
upon  the  assumption,  that  the  term  maritime  impUed  more  than  the 
word  admiralty,  when  unassociated  with  it,  and  that  this  was  so 
understood  by  the  framers  of  the  constitution,  who  designed  it  as  an 
enlargement  of  the  admiralty  power.  Yet  if  we  turn  to  the  lan- 
guage of  Mr.  Justice  Blackstone,  vol.  iii.  p.  106,  he  teUs  us  that  the 
courts  maritime  are  the  admmilty  courts,  using  the  terms  maritime 
and  admiralty  as  convertible ;  and  that  the  injuries  triable  in  the 
admiralty  (or  maritime  causes)  are  such  as  are  of  common-law  cog- 
nizance, yet,  being  committed  on  the  high  seas,  are  therefore  to  be 
tried  by  a  peculiar  court.  Again,  p.  68,  he  says :  "  The  maritime 
courts,  or  such  as  have  power  and  jurisdiction  to  determine  aH  mar- 
itime injuries  arising  upon  the  seas,  or  in  parts  out  of  the  reach  of 
the  common  law,  are  only  the  court  of  admiralty  and  its  court  of 
appeal."  So,  likewise.  Sir  Matthew  Hale,  p.  50,  in  characterizing 
maritime  contracts  to  be  those  made  and  to  be  executed  upon  the 
sea,  certainly  excludes  any  implication  beyond  these ;  and  this 
must  be  taken  as  the  English  interpretation  of  the  term  maritime, 
by  which  it  is  understood  as  identical  with  admiralty. 

And  here  it  seems  proper  to  remark  that  I  cannot  subscribe  to  the 
opinion,  either  from  the  bench  or  the  bar,  that  the  decisions 
of  inferior  courts,  which  it  is  not  merely  the  right,  but  •  the  [  *  406  ] 
duty  of  this  tribuncd  to  revise,  should,  by  their  intrinsic 
authority  as  decisions,  be  recognized  as  binding  on  the  judgment  of 
this  court  They  are  entitled  to  that  respect  to  which  their  accuracy, 
when  examined,  may  give  them  just  claims ;  but  it  is  surely  a  per- 
version of  our  judicial  system  to  press  them  as  binding  merely  be- 
cause they  have  been  pronounced.  If  these  decisions  can  be  appealed 
to  upon  the  mere  force  of  their  language,  I  would  quote  here  the 
words  of  Judge  Washington,  in  the  case  of  the  United  States  t>. 

63* 
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McGill,  4  Dall.  429,  where  he  declares,  that  <^  the  words  of  the  con* 
stitution  must  be  taken  to  refer  to  the  admiralty  and  maritime  jnris- 
diction  of  England,  from  whose  code  and  practice  we  derive  oar  sys- 
tems of  jurispmdence,  and  obtain  the  best  glossary."  Nor  am  I  dis- 
posed to  consider  the  doctrine  of  the  civil  law  which  has  been  men- 
tioned, to  escape  from  the  silence  of  our  own  code  or  that  of  England 
upon  the  subject. 

I  do  not  contest  the  position  that  the  established,  well-defined, 
regular,  and  known  civil  jurisdiction  of  the  admiralty  courts  of  Eng- 
land, or  of  the  vice-admiralty  courts  of  the  American  colonies,  was 
in  the  contemplation  of  the  men  who  achieved  our  independence, 
and  was  adopted  by  those  who  framed  the  constitution.     I  willingly 
concede  this  position.     That  which  I  do  resist,  is  what  seems  to  me 
an  effort  to  assert,  through  the  colonial  vice-admiralty  courts,  powers 
which  did  not  regularly  inhere  in  their  constitution ;  powers  which, 
down  to  the  date  of  the  quarrel  with  the  mother  country,  were  never 
bestowed  on  them  by  statutory  authority;  powers  which  to  their 
superior  —  from  whom  they  emanated,  and  to  whom  they  were  in- 
ferior and  subordinate,  the  high  court  of  admiralty — had  long  been 
conclusively  denied,  as  has  been  already  abundantiy  shown.     With 
respect  to  the  establishment  and  powers  of  these  courts,  we  are  in- 
formed, by  Browne,  2  Civ.  and  Adm.  Law,  490,  that  ^  all  powers  of 
the  vice-admiralty  courts  within  his  majesty's  dominions,  are  derived 
from  the  high  admiral,  or  the  commissioners  of  the  admiralty  of  Eng- 
land, as  inherent  and  incident  to  that  office.     Accordingly,  by  virtue 
of  their  commission,  the  lords  of  the  admiralty  are  authorized  to  erect 
vice-admiralty  courts  in  North  America,  the  West  Indies,  and  the 
settiements  of  the  East  India  Company ; "  <<  and,  in  case  any  person 
be  aggrieved  by  sentence  or  interlocutory  decree  having  the  force  of 
a  sentence,  he  may  appeal  to  the  high  court  of  admiralty."     Black- 
stone  also  says,  voL  3,  p.  69:    "Appeals  from  the  vice-admiralty 
courts  in  America,  and  our  other  plantations  and  settiements,  may 
be  brought  before  the  courts  of  admiralty  in  England,  as  being  a 

branch  of  the  admiral's  jurisdiction."  Stokes,  in  his  View 
[  •407  ]  of  *  the  Constitution  of  the  British  Colonies  in  North  Amer- 

ic€^  speaking  of  the  vice-admiralty  courts,  says,  c.  13,  p.  271: 
^  In  the  first  place,  as  to  the  jurisdiction  exercised  in  the  courts  of 
vice-admiralty  in  the  colonies,  in  deciding  all  maritime  causes,  or 
causes  arising  on  the  high  seas,  I  have  only  to  observe  that  it  proceeds 
in  the  same  manner  that  the  high  court  of  admiralty  in  England 
does."  Again,  p.  275,  he  says :  "  From  the  courts  of  vice-admiralty 
in  the  colonies,  an  appeal  lies  to  the  high  court  of  admiralty  in  Eng- 
land."    Mr.  Browne,  in  his  second  volume  of  Civ.  and  Adm.  Law, 
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p«  491,  accounts  for  the  jurisdiction  of  the  vice-admiralty  courts  in 
America,  in  revenue  causes,  by  tracing  it  to  the  statute  of  12  Charles  IL, 
commonly  called  the  navigation  act,  and  to  statutes  7  and  8  of  Wil- 
liam IIL  c  22,  and  designates  this  as  totally  foreign  to  the  origined 
jurisdiction  of  the  admiralty,  and  unknown  to  it.     With  this  view 
of  the  origin  and  powers  of  the  vice-admiralty  courts  of  the  colonies, 
showing  them  to  be  mere  branches,  parts  of  the  admiralty,  and  ema- 
nating firom  and  subordinate  to  the  latter,  it  would  seem  difficult  to 
perceive  on  their  part  powers  more  comprehensive  than  those  existing 
in  their  creator  and  superior,  vested,  too,  with  authority  to  supervise 
and  control  them.     The  existence  of  such  powers  certainly  cannot 
rest  upon  correct  logical  induction,  but  would  appear  to  be  at  war 
equally  with  common  apprehension  and  practical  execution.     Power 
can  never  be  delegated  which  the  authority  said  to  delegate  itself 
never  possessed,  nor  can  such  power  be  indirectly  exercised  under  a 
pretext  of  controlling  or  supervising  those  to  whom  it  could  not  be 
legitimately  delegated.     The  colonial  vice-admiralty  courts,  as  regu- 
lar parts  of  the  English  admiralty,  created  by  its  authority,  could,  by 
their  constitution,  therefore  be  invested  only  with  the  known  and 
restricted  jurisdiction  of  the  former.     If  a  more  extended  jurisdiction 
ever  belonged  to,  or  be  claimed  for  these  colonial  tribunals,  it  must 
rest  on  some  peculiar  and  superadded  ground,  which  it  is  incumbent 
on  the  advocates  of  this  jurisdiction  clearly  to  show.     Has  any  thing 
of  the  kind  been  adduced  in  the  argument  of  this  cause  ?     Beyond 
the  provisions  of  the  statutes  of  Charles  IL  and  William  IIL,  relative 
to  cases  of  revenue,  has  there  been  shown  any  enlargement  by  statute 
of  these  vice-admiralty  powers,  any  alteration  by  judicial  decision  in 
England  of  the  constitution  and  powers  of  the  vice-admiralty  courts, 
as  emanating  from  and  limited  by  the  jurisdiction  of  the  admiralty 
in  the  mother  country  ?     Strongly  as  authority  for  the  affirmative  of 
these  inquiries  has  been  challenged,  nothing  satisfactory  to  my  mind, 
nothing,  indeed,  having  the  appearance  of  authority,  has 
been  adduced ;  because,  I  take  it  *  for  granted,  from  the  [  *  408  ] 
distinguished  ability  of  the  counsel,  such  authority  was  not 
attainable.     The  learned  and  elaborate  investigations  of  the  counsel 
for  the  appellants  have  brought  to  light  a  series  of  proofs  upon  the 
jurisdiction  of  the  vice-admiralty  courts,  all  in  strict  accordance 
with  the  positions  laid  down  in  Blackstone,  Stokes,  and  Browne, 
and  exemplifying  beyond  these  the  actual  and  practical  extent  and 
modes  to  which  and  in  which  that  jurisdiction  was  permitted  and 
carried  into  operation  in  the  colonies.    These  developments  are  vsdu- 
able  as  illustrations  of  our  early  history,  but  they  are  still  more  so  to 
the  jurist  seeking  to  ascertain  the  boundaries  of  right  amidst  con- 
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tested  limits  of  power.  A  recapitulation  of  them  here  would  require 
an  inconvenient  detail.  They  well  deserve,  nevertheless,  to  be  pre- 
served and  remembered,  as  showing  incontestably,  with  the  exception 
of  revenue  cases  arising  under  the  statutes  of  Charles  and  of  Wil- 
liam, and  designated  on  all  hands  as  "  totally  foreign  to  the  original 
jurisdiction  of  the  admiralty,  and  unknown  to  it,"  that  the  constitu- 
tion and  functions  of  the  vice-admiralty  courts,  from  the  earliest 
notices  of  their  existence  in  the  American  colonies,  were  modelled 
upon  and  strictly  limited  to  those  of  the  mother  country,  (of  which 
they  were  branches  or  portions;)  that,  so  far  from  there  having  grown 
np  a  more  enlarged  and  general  jurisdiction  in  the  colonial  vice- 
admiralty  courts,  —  a  jurisdiction  known  and  acquiesced  in, — every 
effort  on  their  part  to  transcend  the  boundary  prescribed  to  their 
superior  in  the  mother  country  was  watched  with  jealousy  by  the 
common-law  tribunals,  and  by  them  uniformly  suppressed.  Coming 
down  to  the  periods  immediately  preceding  the  revolutionary  conflict, 
and  embraced  by  the  war,  and  during  the  existence  of  the  confedera- 
tion, the  volumes  of  testimony  poured  forth  in  the  forms  of  essays, 
speeches,  and  resolutions,  prove  that  the  pretensions  then  advanced 
by  the  British  government,  through  the  medium  of  the  admiralty 
jurisdiction,  extending  that  jurisdiction  beyond  its  legitimate  prov- 
ince  as  an  emanation  from  the  admiralty  at  home,  so  far  from  being 
regarded  as  pertaining  to  a  known  and  established  system,  were  re- 
ceived as  novelties  and  oppressions,  —  as  abhorrent  to  the  genius  of 
the  people,  to  the  British  constitution  itself,  and  worthy  to  be  repelled 
even  by  an  appeal  to  arms.  It  would  seem,  then,  reconcilable  neither 
with  reason  nor  probability  that  tiie  men  who  made  these  solemn 
protests,-— that  a  community  still  warm  from  the  contest  induced  by 
them, — should,  upon  their  emancipation  from  evils,  considered  intol- 
erable,  inunediately,  by  a  species  of  political  suicide,  rivet  those  same 

evils  indissolubly  upon  themselves.  Much  more  reasonable 
[  *409  ]  does  it  appear  to  nie,  that  the  statesmen  who  firamed  *our 

national  charter,  when  conferring  the  admiralty  and  man- 
time  jurisdiction,  had  in  their  contemplation  that  jurisdiction  only 
which  was  familiar  to  themselves  and  their  fathers,  was  venerable 
from  time,  and  in  practice  acceptable  to  all ;  they  could  not  have 
intended  to  sanction  that  whose  very  existence  they  denied.  This 
view  of  the  question  is  further  fortified  by  the  opinion  of  two  able 
American  jurists,  both  of  them  contemporaneous  with  the  birth  of 
our  government.  I  allude  to  the  opinion  of  Chancellor  Kent,  ex- 
pressed at  page  377  of  the  first  volume  of  his  Commentaries,  5th  edit, 
and  to  that  of  Mr.  Dane,  found  in  volume  six  of  his  Abridgment, 
p.  353.     It  is  in  close  conformity  to  and  congenial  with  the  seventh 
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amendment  of  the  constitution,  and  with  the  saving,  in  the  judiciary 
acty  of  the  right  to  a  remedy  at  common  law,  wherever  the  common 
law  should  be  competent  to  give  it.  An  able  illustration  of  the  con* 
Btruction  here  contended  for  may  also  be  seen  in  the  elaborate  opin- 
ion of  the  late  Justice  Baldwin,  in  the  case  of  Bains  v.  The  Schooner 
James  and  Catharine,  Baldwin's  Reports,  544,  where  the  learned 
judge,  in  support  of  his  conclusions,  with  great  strength  of  reasoning, 
and  upon  authority,  expounds  the  term  "  suits  at  common  law,"  in 
the  seventh  amendment  of  the  constitution,  and  the  phrase,  <'  the 
right  to  a  common-law  remedy  where  the  common  law  is  competent 
to  give  it,"  contained  in  the  saving  in  the  9th  section  of  the  judiciary 
act,  showing  their  just  operation  in  limiting  the  admiralty  within 
proper  bounds.  I  deem  it  wholly  irregular  to  attempt  to  adduce 
general  admiralty  powers  from  the  cognizance  vested  in  the  courts 
as  to  seizures ;  these  are  purely  cases  of  revenue,  are  treated  in  Eng- 
land as  anomalous,  and  as  not  investing  general  admiralty  jurisdic- 
tion, but  as  unknown  to  it ;  or  jurisdiction  in  cases  of  contract,  as 
between  private  persons.  This  interpretation  disposes  at  once  of  all 
the  conclusions  which  it  is  attempted  to  draw  from  the  several  cases 
of  seizure  decided  in  this  court  The  obiter  dictum  in  the  case  of 
The  General  Smith  ought  not  to  be  regarded  as  authority  at  all, 
much  less  as  laying  the  foundation  of  a  system.  From  the  best 
lights  I  have  been  able  to  bring  to  the  inquiry  before  us,  reflected 
either  from  the  jurisprudence  of  the  mother  country,  from  the  history 
of  the  colonial  government,  or  the  transactions  of  the  general  con- 
federation, I  am  satisfied  that  the  civil,  admiralty,  and  maritime  juris- 
diction conferred  by  the  2d  section  of  the  third  article  of  the  consti- 
tution, was  the  restricted  jurisdiction  known  to  be  that  of  the  English 
admiralty,  insisted  upon  and  contended  for  by  the  North  American 
colonies,  limited  in  matters  of  contract  (seamen's  wages  excepted)  to 
things  agreed  upon  and  to  be  performed  upon  the  sea,  and 
cases  of  hypothecation,  *  and  in  civil  torts  to  injuries  occur-  [  *  410  ] 
ring  on  the  same  theatre,  and  excluded  as  to  the  one  and 
the  other  from  contracts  made,  or  torts  committed  within  the  body 
of  a  county. 

It  has  been  urged  in  argument  that  the  restriction  here  proposed 
is  altogether  unsuited  to,  and  unworthy  the  expanded  territory,  and 
already  great  and  increasing  commerce  of  our  country.  To  this  may 
be  replied  the  fact,  that  it  was  thought  sufficiently  broad  for  a  nation 
admitted  even  at  this  day  to  be  the  most  commercial  on  the  glot>e. 
In  the  next  place,  I  am  by  no  means  prepared  to  concede  that  the 
interests  of  commerce,  and  certainly  other  great  interests  in  society, 
arc  to  be  benefited  by  incursions  upon  the  common-law  jurispra* 
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dence  of  the  country.  Recurring,  as  a  test,  to  the  institutions  and 
to  the  condition  of  various  nations,  a  very  different  and  even  opposite 
conclusion  would  be  impressed  by  it  But  even  if  it  be  admitted 
that  a  power  in  the  admiralty,  such  as  would  permit  encroachments 
upon  the  venerable  precincts  of  the  common  law,  would  be  ever  so 
beneficial,  the  reality  of  such  advantage,  and  the  right  or  power  to 
authorize  it,  are  essentially  different  concerns.  An  argument  in  favor 
of  power  founded  upon  calculations  of  advantage,  in  a  government 
of  strictly  delegated  powers,  is  scarcely  legitimate  when  addressed  to 
the  legislature ;  addressed  to  the  judiciary,  it  seems  to  be  especially 
out  of  place.  In  my  view,  it  is  scarcely  reconcilable  with  government 
in  any  form,  so  far  as  thb  term  may  signify  regulated  power,  and 
ought  to  have  influence  nowhere.  If  a  restricted  admiralty  jurisdio* 
tion,  though  ever  so  impotent  for  good  or  prolific  of  inconvenience, 
has  been  imposed  by  the  constitution,  either  or  both  those  evils  must 
be  of  far  less  magnitude  than  would  be  attempts  to  remedy  them  by 
means  subversive  of  the  constitution  itself,  by  unwarranted  legislative 
assumption,  or  by  violent  judicial  constructions.  The  pressure  of 
any  great  national  necessity  for  amendments  of  that  instrument  will 
always  insure  their  adoption. 

To  meet  the  objection  urged  in  this  case  to  the  jurisdiction  deduced 
from  the  character  of  the  contract  sued  on,  it  has  been  insisted  that 
the  foundation  of  this  suit  may  be  treated  as  a  marine  tort,  which, 
having  been  committed  on  Long  Island  Sound,  and  therefore  not 
within  the  body  of  any  county,  is  exempt  from  objection  on  the  score 
of  locality.  If  the  pleadings  and  proofs  in  this  cause  presented  a 
case  of  simple  or  substantial  tort,  occurring  without  the  body  of  a 
county,  no  just  objection  could  be  made  to  the  jurisdiction.  It  is 
therefore  proper  to  inquire,  whether  a  case  of  marine  tort,  in  form  or 
in  substance,  is  presented  upon  this  record.    There  is  a  class  of  cases 

known  to  the  common  law,  in  which  a  plaintiff  having 
[  *  411  ]  *  a  right  of  action  arising  upon  contract,  may  waive  his 

remedy  directly  upon  the  contract  in  form,  and  allege  his 
gravamen  as  originating  in  tort,  produced  by  a  violation  or  neglect 
of  duty.  The  cases  in  which  this  alternative  is  permitted  are,  in  the 
first  place,  those  in  which,  independently  of  the  rights  of  the  plaintiff 
arising  from  express  stipulations  with  the  defendant,  there  are  duties 
or  obligations  incumbent  on  the  latter,  resulting  from  the  peculiar 
position  he  occupies  with  respect  to  the  public,  giving  the  right  to 
redress  to  all  who  may  suffer  from  the  violation  or  neglect  of  these 
public  obligations.  Such  are  the  instances  of  attorneys,  surgeons, 
common  carriers,  and  other  bailees.  The  wrong  in  these  instances 
is  rather  the  infringement  of  these  public  and  general  obligations 
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than  the  violation  of  the  private  direct  agreement  between  the  par- 
ties ;  and  agreement,  contract,  is  not  the  foundation  of  the  demand, 
nor  can  it  be  properly  taken  as  the  measure  of  redress  to  be  adjudged; 
for,  I  presume  it  is  undeniable  that,  if  the  relations  of  the  parties  are 
the  stipulations  of  their  contract  exclusively  or  essentially,  their  reme- 
dies must  be  upon  such  stipulations  strictly.  Secondly,  they  are 
cases  in  which  a  kind  of  quasi  tort  is  supposed  to  arise  from  a  viola- 
tion of  the  contract  immediately  between  the  parties.  These  cases, 
although  they  are  torts  in  form,  are  essentially  cases  of  contract.  The 
contract,  therefore,  must  be  refeired  to,  and  substantially  shown,  to 
ascertain  the  rights  of  the  parties,  and  to  measure  the  character  and 
extent  of  the  redress  to  either  of  them.  It  can  in  no  material  feature 
be  departed  firom.  This  I  take  to  be  the  rationcUe  of  the  practice, 
and  the  view  here  taken  appears  to  be  sustained  by  authority.  Thus, 
in  Boorman  v.  Brown,  3  Adolph.  &  Ellis,  525,  New  Series,  Tindal, 
C.  J.,  delivering  the  opinion  of  all  the  court,  says :  "  That  there  is  a 
large  class  of  cases  in  which  the  foundation  of  the  action  springs  out 
of  the  privity  of  contract  between  the  parties,  but  in  which,  neverthe- 
less, the  remedy  for  the  breach  or  non-performance  is  indifferently  iix 
ctssumpHtj  or  in  case  upon  tort,  is  not  disputed."  Again,  p.  526,  the 
same  judge  says :  "  The  principle  in  all  these  cases  would  seem  to 
be  that  the  contract  creates  a  duty,  and  the  neglect  to  perform  that 
duty,  or  the  non-performance,  is  a  ground  of  action  upon  tort"  In 
the  case  of  Winterbottom  v.  Wright,  10  Mees.  &  Wels.  114,  Lord 
Abinger  thus  states  the  law :  '<  Where  a  party  becomes  responsible 
to  the  public  by  undertaking  a  public  duty,  he  is  liable,  though  the 
injury  may  have  arisen  firom  the  negligence  of  his  servant  or  agent ;. 
so,  in  cases  of  public  nuisances,  whether  the  act  was  done  by  the 
party  or  a  servant,  or  in  any  other  capacity,  you  are  liable  to  aa 
action  at  the  suit  of  any  person  who  suffers.  These,  how- 
ever, are  *  cases  where  the  real  ground  of  the  liability  is  the  [  *  412  ] 
public  duty,  or  the  commission  of  the  public  nuisance. 
There  is  also  a  class  of  cases,  in  which  the  law  permits  a  contract  to 
be  turned  into  a  tort ;  but  unless  there  has  been  some  public  duty 
undertaken,  or  public  nuisance  committed,  they  are  all  cases  in  which 
an  action  might  have  been  maintained  upon  the  contract ;  but  there 
is  no  instance  in  which  a  party  who  was  not  a  privy  to  the  contract 
entered  into  with  him,  can  maintain  any  such  action."  And  Alder- 
son,  Baron,  in  the  same  case,  says :  <'  The  only  safe  rule  is,  to  confine 
the  right  to  recover  to  those  who  enter  into  the  contract.  If  we  go 
one  step  beyond  that,  we  may  go  fifty."  So,  too,  in  Tollit  v.  Sher- 
stone,  5  Mees.  &  Wels.  283,  a  case  in  tort,  Maule,  Baron,  says :  ^  It 
lA  clear  that  an  action  of  contract  cannot  be  maintained  by  a  person 
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who  is  not  a  party  to  the  contract ;  and  the  same  principle  extends 
to  an  action  arising  out  of  the  contract.''  In  farther  proof  that  these 
actions  in  form  ex  delicto^  founded  on  breach  of  contract,  are  essen- 
tially actions  of  contract,  it  is  dear  that  in  such  actions  an  infant 
could  not  be  debarred  the  privilege  of  his  nonage,  nor  could  the  oper- 
ation of  the  statute  of  limitations  upon  the  true  cause  of  the  action 
be  avoided ;  both  these  defences  would  apply,  according  to  the  real 
foundation  of  the  action. 

With  respect  to  these  cases  ex  delicto  quasi  ex  contractu^  as  they 
have  been  called,  it  has  been  ruled,  that  if  the  plaintiff  states  the 
custom,  and  also  relies  on  an  undertaking  general  or  special,  the 
action  is  in  reality  founded  on  the  contract,  and  will  be  treated  as 
such.     Vide  Orange  County  Bank  v.  Brown,  3  Wendell,  158. 

If  the  practice  of  the  common  law  courts  above  considered  be  at 
all  applicable  to  suits  in  the  admiralty,  how  would  it  operate  upon 
the  case  before  us  ?  If  this  case,  as  presented  on  the  face  of  the 
libel,  or  upon  the  proofs  adduced  in  its  support,  either  formally  or 
substantially  a  case  founded  solely  on  public  duty,  or  upon  contract 
between  the  parties  ?  It  would  seem  to  be  difficult,  in  any  form  of 
words,  to  state  a  contract  more  express  than  is  set  out  in  the  libel  in 
this  cause.  It  is  true  that  in  the  first  article  there  is  a  statement  that 
the  respondents  were  common  carriers  of  merchandise  between  the 
city  of  New  York  and  the  town  of  Stonington  in  Connecticut,  but 
it  is  nowhere  alleged  that  the  property  of  the  complainants  was  de- 
livered to  the  respondents  as  common  carriers,  or  was  received  by 
them  in  that  character,  or  under  any  custom  or  obligation  binding 
them  as  carriers.  So  far  from  this,  it  is  averred  in  the  second  article 
of  the  Ubel,  that  the  complainants  contracted  on  a  particu- 
[  *  413  ]  lar  day,  and  at  a  particular  place,  and  *  that  at  that  very 
place,  and  on  that  very  day,  the  respondents  contracted  with 
the  libellants,  for  a  certain  reward  and  hire  to  be  paid,  to  transport 
the  said  merchandise,  &c.,  mutual  and  express  stipulations  set  forth. 
Is  this  the  statement  of  a  general  custom,  a  responsibility  accruing 
from  implied  public  duties,  or  is  this  not  rather  the  exclusion  of  every 
thing  of  the  kind  ?  Again,  article  third  of  the  libel  avers,  that  on  the 
day  and  at  the  place  mentioned  in  the  second  article,  namely,  on  the 
13th  day  of  July,  1840,  at  the  city  of  New  York,  the  libellants  de- 
livered to  the  respondents  their  merchandise,  and  it  was  received  by 
the  latter,  to  be  transported  according  to  the  agreement  between 
them.  If,  then,  the  power  of  proceeding  in  tort  for  a  breach  of  the 
contract,  known  to  the  common  law  courts,  can  be  extended  to  the 
admiralty,  it  would  still,  as  in  the  former  tribunals  according  to  the 
authorities,  present  every  question  for  decision  as   a  question   of 
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contract,  between  parties  (and  because  they  were  so)  to  the  contract| 
by  the  stipulations  according  to  which  alone  the  rights  and  wrongs  of 
all  must  be  adjusted.  This  election  of  the  proceeding  in  tort  arising 
ex  contractu^  if  permitted  to  the  admiralty,  would  leave  the  subject 
of  jurisdiction  just  where  it  would  stand  independently  of  such  elec- 
tion. In  the  exercise  of  such  election,  you  are  necessarily  driven  to 
the  contract  to  ascertain  the  existence,  the  nature,  and  extent  of  the 
assumed  tort,  in  other  words,  the  infraction  or  fulfilment  of  the  con- 
tract, and  the  investigation  develops  inevitably  an  agreement,  of 
which,  with  respect  to  parties,  to  locality,  or  subject-matter,  or  to  all 
these,  the  admiralty  can  have  no  cognizance. 

But  after  all,  I  would  inquire  for  the  authority  under  which  the 
admiralty  has  been  allowed  to  assume,  under  an  artificial  rule  of 
common-law  pleading,  jurisdiction  of  matters  not  falling  naturally^ 
direcUy,  and  appropriately  within  its  cognizance.  •  Indeed,  its  ad« 
mirers  and  advocates,  from  Sir  Leoline  Jenkins  to  Professor  Browne, 
have  zealously  defended  it  against  every  imputation  of  attempts  at 
assumption,  insisting  that  the  subjects  claimed  for  its  cognizance,  and 
its  modes  of  claiming  them,  were  such  only  as  naturally  and  appro- 
priately belonged  to  it.  They  have  as  zealously  complained  of  ab- 
stractions by  the  common-law  courts,  by  means  of  uncandid  and 
unreasonable  fictions,  of  matters  naturally  and  familiarly  belonging 
to  the  admiralty.  If  a  single  precedent  exists  showing  that,  by  the 
artificial  rules  of  pleading  practised  in  the  common-law  courts,  par- 
taking in  some  degree  of  fiction,  the  admiralty  has  ever  obtained 
jurisdiction  over  matters  which  otherwise  would  not  have  fallen 
within  its  cognizance,  that  precedent  is  unknown  to  me ; 
and  it  is  equally  certain  that  I  am  unwilling  to  *  create  one.  [  *  414  ] 
And  it  is  remarkable,  that,  in  direct  opposition  to  this  effort 
to  give  jurisdiction  to  the  admiralty  by  borrowing  a  license  from  the 
common-law  courts,  we  have  the  explicit  declaration  of  Professor 
Browne  himself,  amidst  all  his  partiality,  that  in  matters  of  tort  the 
jurisdiction  of  the  admiralty  is  limited  to  *'  actions  for  assault,  col- 
lision, and  spoil,"  instances  of  pure  tort,  excluding  every  idea  of 
fiction,  and  equally  excluding  one  single  attribute  of  contract  Vule 
vol.  ii.  chap.  4,  p.  122. 

I  am  extremely  diffident  as  to  the  wisdom  and  safety  of  enlarging 
a  jurisdiction,  and  especially  by  the  force  of  implication,  which  from 
the  earliest  traces  of  its  existence,  whatever  has  been  said  in  this  case 
about  the  power  of  reform  in  this  respect,  has  always  been  exercised 
by  rules  and  principles  less  congenial  with  our  institutions  than  are 
the  principles  and  proceedings  of  the  common  law ;  which,  by  the 
mere  force  of  implication  in  the  terms  '<  admiralty  and  maritime," 
VOL.  XVI.  64 
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overrides  the  seventh  amendment  of  the  constitution,  and  the  impor- 
tant  saving  in  the  9th  section  of  the  judiciary  act ;  which  by  a  like 
implication  frees  itself  altogether  from  all  restriction  imposed,  both 
by  the  2d  section  of  the  third  article  of  the  constitution,  and  by 
the  11th  section  of  the  judiciary  act,^  with  respect  to  controversies 
between  citizens  of  the  same  State.  A  jurisdiction  substituting,  too, 
for  the  invaluable  safeguard  to  truth  secured  by  confronting  the  wit- 
ness with  court  and  jury,  a  machinery  by  which  the  aspect  and  the 
force  of  testimony  are  graduated  rather  by  the  address  and  skill  of 
the  agents  employed  to  fabricate  it,  than  by  its  own  intrinsic  worth, 
and  transferring  the  trial  of  facts  resting  upon  credibility  to  a  tribu- 
nal often  remote  and  inconvenient,  and  constrained  to  decide  on 
statements  that  may  be  merely  colorable,  often  entirely  untrue. 

Again,  to  decide  this  case  upon  the  ground  of  liability  of  the 
owners  for  a  tort  committed  by  the  master,  would  present  this 
strange  incongruity.  Although,  by  the  common  law,  owners  of  vessels 
were  responsible  for  losses  occasioned  by  the  misconduct  of  masters 
as  their  agents,  to  the  full  amount  of  such  losses,  yet  as  long  since 
as  the  statute  of  7  Greorge  IL,  passed  in  1734,  nearly  forty  years  before 
our  independence,  this  responsibility  was  expressly  limited  in  extent 
to  the  value  of  the  vessel  and  the  freight  The  laws  of  Oleron  and 
Wisby,  we  are  told  by  Lord  Tenterden  {vide  Treaties  on  Shipping, 
p.  395,)  contain  no  provision  on  this  subject,  though  this  writer  in- 
forms us,  upon  the  authority  of  Vinnius,  that  such  a  provision  was 
contained  in  the  laws  of  Holland,  and  that  by  the  laws  of  Rotter- 
dam, as  early  as  1731,  the  owners  were  exempted  from 
{  *  416  ]  liability  for  the  acts  of  the  master  done  without  their  •order 
further  than  their  part  of  the  ship  amounted  to.  By  the 
French  Ordonnance  of  the  Marine,  Book  2,  tit.  8,  art  2,  the  rule  is 
thus  given :  "  Les  proprietaires  des  navires  seront  responsable  des 
faits  du  maitre;  mais  ils  en  demeureront  d^charg^s  en  abandonnant 
lonr  batiment  et  le  fret''  So,  too,  Boulay  Patty,  in  his  work  entitled 
('ours  de  Droit  Commercial  Maritime,  vol.  1,  pp.  270  et  seq,^  after 
interpreting  the  word  fait  or  act  of  the  master  as  inclusive  of 
f'pJicta  qtuisi  delicta,  acts  of  negligence  or  imprudence,  as  well  as  his 
( on  tracts  or  engagements,  upon  a  comparison  of  the  opinions  of 
V  irious  authors,  Valin,  Emerigon,  Pothier,  &c.,  comes  to  the  fol- 
lowing conclusions :  '^  Maintenant,  disons  done  que  le  capitaine,  soit 
par  emprunt,  soit  par  vente  de  marchandises,  soit  par  delU  ou  quasi- 
dC'lit,  n'a  que  le  pouvoir  d'engager  le  navire  et  le  fret,  sans  qu'il  lui 
soit  possible  de  compromettre  la  fortune  de  terre  de  ses  artnatetirs. 
Ceux-ci  sc  degagent  de  toutes  les  obligations  contractees  par  le 

'  1  Stats,  at  Liiri'i?,  78. 
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maitre,  en  cours  de  voyage,  par  rabandon  du  navire  et  du  freV 
This  same  writer,  pages  275  and  276,  lays  down  the  following  doc- 
trines, which  he  quotes  from  Grotius,  from  Emerigon,  from  Pothier, 
and  from  the  Consolat  de  la  Mer :  ^^  L'obligation  ou  les  propridtaires 
sont  de  garantir  les  fails  de  leur  capltaine,  est  plus  reeUe  que  person- 
nelle.  . . .  Pendant  le  cours  du  voyage,  le  capitaine  pourra  prendre 
deniers  sur  le  corps,  mettre  des  apparaux  en  gage,  ou  vendre  des 
marchandises  de  son  chargement.  Voila  tout.  Son  pouvoir  legal 
ne  s'etend  pas  au-del^  des  limites  du  navire  dont  il  est  maitre,  c'est 
a-dire  administrateur ;  il  ne  peut  engager  la  fortune  de  terre  de 
ses  armateurs  qu'autant  que  ceux-ci  y  out  consent!  d'une  maniero 
epeciale.  .  . .  De  sorte  que  si  le  navire  perit,  ou  qu'ils  abdiquent  leur 

interet,  ils  ne  sont  garans  de  rien En  effet,  le  Ck>nsulat  de  la 

Mer,  cap.  33,  apres  avoir  dit  que  I'interet  que  les  armateurs  ont  sur 
le  corps,  est  engag^  au  paiement  des  dettes  contract^es  par  le  capi- 
taine, en  cours  de  voyage,  ajoute  que  la  personne  ni  les  autres  biens 
des  coproprietaires  ne  sont  obliges,  a  moins  qu'ils  ne  lui  eussent 
donnd,  a  ce  suj^t,  un  pouvoir  suffisant 

"Au  c  236  il  est  dit  que  si  le  navire  p^rit,  c'est  assez  que  cette 
perte  soit  pour  le  compte  des  quirataires." 

From  this  view  of  the  law  as  existing  in  England  and  on  the 
European  continent,  it  is  manifest,  that,  in  the  former  country,  the 
responsibility  of  the  owneirs,  prior  to  the  statute  of  7  Geo.  IL,  was  a 
common-law  liability,  and  was  acknowledged  and  allowed  to  the 
friU  extent  that  the  demand  could  be  proven,  embracing  both  the 
persons  and  all  the  property  of  the  owners  ;  that  since  the  statute  of 
Geo.  IL  this  liability  is  limited  to  the  value  of  the  ship  and 
freight,  but  still  to  be  *  enforced  in  the  courts  of  common  [  *  416  J 
law  or  equity ;  that,  by  the  maritime  law  of  the  continent, 
the  liability  of  the  owners  was  always  limited  to  the  ship  and  freight, 
and  that,  from  this  restricted  liability,  the  owners  were  entisely 
released  by  an  abandonment  of  ship  and  freight,  or  by  a  total  loss 
of  the  former  at  sea,  whether  the  cfaim  was  made  on  account  of  the 
contract,  or  tort,  or  delictum  of  the  master.  But,  in  this  case,  the 
court  have  sanctioned  a  liability  resting  upon  common-law  princi- 
ples, irrespective  of  any  limit  imposed  either  by  statute  or  by  the 
rules  of  the  maritime  law,  and  this  by  means,  too,  of  artificial  or 
fictitious  constructions,  practised  upon  only  in  the  courts  of  common 
law,  relative  to  the  forms  of  actions  prosecuted  in  those  courts; 
and,  for  the  accomplishment  of  this  object,  have  permitted  the  adop- 
tion of  modes  and  proceedings  peculiarly  and  solely  appertaining  to 
the  maritime  law,  —  a  system  of  jurisprudence  essentially  dissimilar, 
a  system  which  recognizes  no  such  claim  as  the  present,  but  under 
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whose  authority  the  owners  would  be  wholly  absolved  by  the  total 
loss  of  the  vessel,  and  under  which  they  would  be  permitted  to  stipu- 
late for  their  own  exemption  from  liability  on  account  of  the  barralTy 
or  dishonesty  of  their  agents.  Vide  Abbott  on  Shipping,  p.  294. 
The  incongruity  here  pointed  out  might  have  been  avoided,  by  con- 
fining the  parties  to  their  proper  forum. 

My  conclusions,  then,  upon  the  question  of  jurisdiction,  are  these 
that  the  case  presented  by  the  libel  is  palpably  a  proceeding  in 
personam  upon  an  express  contract,  entered  into  between  the  parties 
in  the  city  of  New  York ;  that  it  is  therefore  a  case  properly  cogniz- 
able at  a  common-law  court,  for  any  breach  of  that  contract  which 
may  have  been  committed,  and  consequently  is  not  a  case  over 
which  the  admiralty  court  can,  under  the  constitution  and  laws  of 
the  United  States,  have  jurisdiction,  either  in  personam  or  in  rem. 

Having  felt  myself  bound  to  treat  at  some  extent  what  seemed  to 
me  the  decisive,  and  what  may,  too,  be  called  the  public  or  constitu- 
tional question  involved  in  this  cause,  —  the  question  of  jurisdic- 
tion,—  as  to  what  may  be  the  merits  of  this  controversy,  the  obliga- 
tions sustained  by  the  parties  to  each  other,  and  the  extent  to  which 
these  have  been  fulfilled  or  violated,  I  shall  content  myself  with 
simply  giving  the  conclusions  to  which  my  mind  has  been  conducted, 
without  pretending  to  reason  them  out  fully  upon  the  facts  or  the 
law  of  the  case,  because  those  conclusion^  would  not  be  the  grounds 
of  a  formal  dissent,  though  disafiirmed  by  a  majority  of  my  brethren. 
Whilst  I  am  impressed  with  the  strong  necessity  that 
[  *  417  ]  exists  for  *  guarding  against  fraud  or  neglect  in  those,  who, 
by  holding  themselves  forth  as^  fitted  to  take  charge  of  the 
lives,  the  health,  or  the  property  of  the  community,  thereby  invite 
the  public  trust  and  reliance,  I  am  not  prepared  to  say  that  there 
can  be  no  limit  or  qualification  to  the  responsibility  of  those  who 
embark  in  these  or  similar  undertakings,  —  limits  which  may  be 
implied  from  the  inherent  nature  of  those  undertakings  themselves, 
or  which  may  result  from  express  stipulation.  It  seems  to  me  unde- 
niable, that  a  carrier  may  select  the  particular  line  or  description  of 
business  in  which  he  engages ;  and  that,  so  long  as  he  with  good 
faith  adheres  to  that  description,  he  cannot  be  responsible  for  any 
thing  beyond  or  inconsistent  with  it.  The  rule  which  makes  him  an 
insurer  against  every  thing  but  the  act  of  God  or  the  public  enemy, 
makes  him  an  insurer  as  to  performances  only  which  are  consistent 
with  his  undertaking  as  carrier.  A  common  carrier  of  travellers  is 
bound  to  the  preservation  of  the  accustomed  baggage  of  the  trav- 
eller, because  of  the  known  custom  that  travellers  carry  with  them 
articles  for  their  comfort  and  accommodation,  and  the  price  for 
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which  the  transportation  is  undertaken  is  graduated  on  that  pre-* 
sumption ;   but  the  carrier  would  not  therefore  be  responsible  for 
other  articles,  of  extraordinary  value,  secretly  transported  upon  his 
vehicle,  because  by  this  secrecy  he  is  defrauded  of  a  compensation 
commensurate  with  the  value  of  the  subject  transported,  and  with 
the  increased  hazards  to  which  it  is  attempted  to  commit  him  with- 
out his  knowledge  or  assent     But  to  render  him  liable,  he  must 
have  received  the  article  for  transportation,  and  it  must  be  a  subject 
falling  fairly  within  the  scope  of  his  engagement.      Within  this 
range  he  is  an  insurer,  with  the  exceptions  above  stated.     But  a 
carrier  may,  in  a  given  case,  be  exempted  from  liability  for  loss, 
without  fraud,  by  express  agreement  with  the  person  for  whom  he 
undertakes ;  for  I  cannot  well  imagine  a  principle  creating  a  disa- 
bility in  a  particular  class  of  persons  to  enter  into  a  contract  fraught 
with  no  criminal  or  immoral  element,  —  a  disability,  indeed,  extend- 
ing injuriously  to  others,  who  might  find  it  materially  beneficial  to 
make  a  contract  with  them.     A  carrier  may  also  be  exempted  from 
liability  by  the  conduct  of  the  owner  of  property,  in  keeping  the 
exclusive  possession  and  control  of  it,  and  thereby  withholding  it 
from  the  care  and  management  of  the  carrier.     Upon  applying  the 
principles  here  succinctly  stated  to  the  evidence  in  this  cause,  it  is 
not  made   out  in   proof,  to  my  mind,  that  the  respondents  ever 
received,  as  carriers,  from  the   libellants,  or  indeed   in   any   other 
capacity,  property  of  any  species  or  description,  or  ever  knew  that 
property  of  the  libellants  was,  directly  or  indirectly,  within 
the  possession  of  the  respondents,  or  on  *  board  their  vesseL  [  *418  ] 
It  is  not  in  proof  that  Harnden,  in  his  contract  with  the 
respondents,  acted  as  the  agent  of  the  libellants  or  for  their  benefit, 
or  that,  at  the  time  of  the  agreement  or  of  the  shipment  made  by 
Harnden,  the  libellants  and  respondents  were  known  to  each  other 
by  transactions  as  shipper  and  carrier.     It  is  established  by  proof, 
tJiat  Harnden  contracted,  in  his  own  name  and  behalf  alone,  with 
tlie  respondents  for  a  separate  compartment  on  board  their  vessel,  to 
be,  with  its  contents,  (the  latter  unknown  to  the  respondents,)  at  all 
times  under  his  exclusive  control ;  that  the  property  alleged  to  have 
been  lost  was,  if  in  this  separate  compartment,  placed  there  without 
certain  knowledge  of  its  character  or  value  on  the  part  of  the  respon- 
dents, was  under  the  exclusive  direction  of  Harnden,  who  accompa- 
nied it,  and  who,  up  to  the  time  of  the  conflagration  of  the  vessel, 
held  the  property  under  lock  and  key,  and  could  alone,  without  vio- 
lence and  a  breach  of  the  engagement,  have  had  access  to  it.     Were 
this  controversy  directly  between  Harnden  and  the  respondents,  from 
the  peculiar  nature  of  the  contract  between  these  parties,  and  from 
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the  possession  of  the  subject  reserved  to  and  exercised  by  the  former^ 
any  liability  of  the  respondents,  even  then,  might  be  a  matter  of 
doubt ;  but  there  should,  I  think,  be  no  difficulty  in  concluding  that 
no  kind  of  liability  could  attach  to  the  respondents  in  favor  of  per- 
sons for  whom  they  had  undertaken  no  duty,  and  who,  in  reference 
to  the  transaction  in  question,  were  strangers,  entirely  unknown  to 
them.  Upon  the  merits  of  this  case,  as  well  as  upon  the  question 
of  jurisdiction,  I  think  the  decree'  of  the  circuit  court  ought  to  be 
reversed,  and  the  libel  dismissed. 

Woodbury,  J.  On  most  of  the  facts  involved  in  this  libel,  little 
controversy  exists.  It  is  certain  that  the  respondents  took  the  prop- 
erty of  the  plaintiffs  on  board  their  steamboat,  The  Lexington,  to 
carry  it,  on  her  last  calamitous  voyage,  the  13th  of  January,  1840, 
from  New  York  to  Stonington.  It  is  equally  certain  that  it  was 
lost  on  that  voyage,  in  Long  Island  Sound,  at  a  place  where  the 
tide  ebbed  and  flowed  strongly,  and  several  miles  from  shore,  and 
probably  without  the  limits  of  any  State  or  county.  It  is  cert€un, 
likewise,  that  the  property  was  lost  in  consequence  of  a  fire  which  broke 
out  in  the  boat  in  the  night,  and  consumed  it,  with  most  of  the  other 
property  on  board.  The  value  of  it  is  also  sufficiently  certain,  and 
that  it  was  put  on  board,  not  by  an  officer  of  the  bank,  but  by  Harn- 
den,  a  forwarding  agent  for  the  community  generally,  and  under  a 
special  contract  between  Harnden  and  the  respondents,  that 
[  •  419  ]  the  •  latter  were  not  to  run  any  risk,  nor  be  responsible  for 
any  losses  of  property  thus  shipped  by  him. 

But  some  other  facts  are  not  so  certain.  One  of  that  character ^is 
whether  the  fire  occurred  by  accident,  without  any  neglect  whatever 
by  the  respondents  and  their  agents,  or  in  consequence  of  some  gross 
neglect  by  one  or  both.  It  would  not  be  very  material  to  decide  this 
last  fact,  controverted  as  it  is  and  in  some  degree  doubtful,  if  I  felt 
satisfied  that  the  plaintiffs  could  recover  anywhere,  and  more  es- 
pecially in  admiralty,  on  the  contract  made  by  Harnden  with  the 
respondents,  for  the  breach  of  the  contract  to  carry  and  deliver  this 
property. 

The  first  objection  to  such  a  recovery  on  the  contract  anywhere  is, 
that  it  was  made  with  Harnden,  and  not  with  the  bank.  Butler  v. 
Basing,  2  Car.  &  Payne,  613  ;  15  Mass.  370 ;  2  Story,  32.  Next,  that 
he  was  acting  for  himself,  in  this  contract,  on  his  own  duties,  liabili- 
ties, and  undertakings,  and  not  for  theni ;  and  that  the  bank,  so  far 
as  regards  any  contract,  looked  to  him  and  his  engagement  with 
them,  and  not  to  the  respondents  or  their  engagement  with  him.  6 
Bingh.  131.     Next,  that  the  articles,  while  on  board  the  boat,  were  to 


DECEMBER  TERM,   1847.  768 

New  Jcrsej  Steam  Navigation  Company  v.  Merchants*  Bank.    6  H. 

be  in  the  care  and  control  of  Harnden,  and  not  of  the  master  or 
owners ;  and  hence  no  liability  exists  on  the  contract  even  to  him, 
much  less  the  bank.  Story  on  Bailments,  p.  547,  §  582.  And  this 
same  conclusion  is  also'  urged,  because  Harnden,  by  his  contract, 
made  an  express  stipulation,  that  the  property  carried  should  be  at 
his  risk,  as  well  as  in  his  care.  See  5  East,  428 ;  1  Ventris,  190, 288. 
It  is  contended  further,  that,  if  tt^  bank  can  sue  on  Harnden's  con- 
tract made  with  the  respondents,  it  must  be  on  the  principle  of  his 
acting  in  it  as  their  agent,  and  not  for  himself  alone ;  and  if  so,  and 
they,  by  suing  on  it,  adopt  its  provisions,  they  must  be  bound  by  the 
stipulation  in  it  made  by  him,  not  to  hold  the  respondents  liable  for 
any  risk  or  loss. 

It  is,  however,  doubted,  whether,  with  such  a  stipulation,  the  re- 
spondents are  not,  by  public  policy,  to  be  still  liable  on  a  contract 
like  this,  in  order  to  insure  greater  vigilance  over  all  things  intrusted 
to  their  care,  Gould  v.  Hill,  2  Hill,  623,  and  on  the  ground,  that  the 
parties  could  not  mean  by  the  contract  that  the  carriers  were  to  be 
exonerated  for  actual  misbehavior,  but  only  for  accidents  otherwise 
chargeable  on  them  as  quasi  insurers.  Atwood  v.  Reliance  Insurance 
Company,  9  Watts,  87^ ;  2  Story,  32,  33. 

It  is  insisted,  next,  that,  as  the  unusual  nature  of  the  property  car- 
ried, in  this  case,  was  not  made  known  to  the  carriers,  nor  a  propor- 
tionate price  paid  for  its  transportation,  the  owner  cannot 
•  recover  4>eyond  the  usual  value  of  common  merchandise  of  [  ^420  ] 
such  a  bulk.     Citizens'  Bank  v.  Steamboat  Nantucket,  2 
Story,  32 ;  25  Wend.  459 ;  Gibbon  v.  Paynton,  4  Burr.  2301. 

But,  giving  no  decisive  opinion  on  the  validity  of  any  of  these 
objections,  as  not  necessary  in  the  view  hereafter  taken,  yet  they  are 
enumerated  to  show  some  of  the  difGculties  in  sustaining  a  recovery 
on  this  contract,  notwithstanding  their  existence. 

Another  important  objection  remains  to  be  considered.  It  is,  that 
no  jurisdiction  exists  over  this  contract  in  a  court  of  admiralty  where 
these  proceedings  originated.  The  contract  was  made  on  land,  and 
of  course  within  the  body  of  the  county  of  New  York.  It  was  also 
not  a  contract  for  a  freight  of  goods  abroad,  or  to  a  foreign  country, 
the  breach  of  wiiich  has  been  here  sometimes  prosecuted  in  courts  of 
admireJty.  Drinkwater  et  al.  v.  The  Spartan,  Ware,  D.  C.  149, 
by  a  proceeding  in  rem,  155 ;  De  Lovio  v.  Boit,  2  GcJl.  398 ;  The 
Volunteer,  1  Sumner,  551 ;  Logs  of  Mahogany,  2  Sumner,  689 ;  6 
Dane's  Abr.  2, 1,  Charter-parties.  See  a  case  contrd,  in  the  records 
of  Rhode  Island,  a.  d.  1742. 

But  the  law  of  England  is  understood  to  be,  even  in  foreign  char- 
ter parties,  against  sustaining  such  suits,  ex  contractu^  in  admiralty. 


764         SUPREME   COURT  OF  THE  UNITED  STATES. 

New  Jersey  Steam  Navigation  Company  v.  Merchants'  Bank.    6  H. 

3  D.  &6  E.  323 ;  2  Lord  Raym.  904 ;  1  Hag.  Ad.  226,  and  cases  cited 
in  12  Wheat.  622, 623. 

By  agreement  of  the  judges  in  a.  d.  1632,  admiralty  was  not  to 
try  snch  cases,  if  the  charter-party  was  contested.  Danlap's  Adm. 
14  ;  4  Instit  135 ;  Hobart,  268. 

It  seems,  however,  to  be  doubted  by  Browne,  2  Browne's  CSv.  and 
Adm.  Law,  122,  535,  whether  the  Jibellant  may  not  proceed  in  admi- 
ralty, if  he  goes  to  recover  freight  only,  and  not  a  penalty.  It  is  also 
believed,  that,  in  this  country,  contracts  to  carry  freight  between  dif- 
ferent States,  or  within  the  same  State,  if  it  be  on  tide  water,  or  at 
least  oii  the  high  seas,  have  sometimes  been  made  the  subject-matter 
of  libels  in  admiralty.  Dunlap's  Adm.  487 ;  1  Sumner,  551 ;  3  Am. 
Jur.  26;  6  Am.  Jur.  4;  King  et  al.  v.  Shepherd,  3  Story,  349,  in 
point ;  Gilp.  D.  C.  524 ;  Conkling,  Pra.  150 ;  De  Lovio  v.  Boit,  2 
GalL  448.  I  am  inclined  to  the  opinion,  too,  that,  at  the  time  the 
constitution  of  the  United  States  was  adopted,  and  the  words  ^' cases 
of  admiralty  and  maritime  "  were  introduced  into  it,  and  jurisdiction 
over  them  was  subsequently  given  in  civil  proceedings,  in  the  act  of 
1789,  to  the  districts  courts,  the  law  in  England  had  in  some  degree 
become  changed  in  its  general  principles  in  respect  to  jurisdiction  in 
admiralty  over  contracts.  Their  courts  had  become  inclined  to  hold, 
that  the  place  of  performance  of  a  contract,  if  maritime  in 
[  •  421  ]  its  subject,  rather  *  than  the  place  of  its  execution,  was  the 
true  test  as  to  its  construction  and  the  right  under  it.  This 
conformed,  also,  to  the  analogy  as  to  contracts  at  common  law.  See 
cases  in  Towne  v.  Smith,  1  Woodbury  &  Minot,  135. 

It  is  not  unusual  for  the  place  to  which  the  parties  look  for  fulfill- 
ing their  duties  to  be  not  only  different  from  the  place  of  making  the 
contract,  but  for  the  parties  to  regard  other  laws  and  other  courts, 
applying  to  the  place  of  performance,  as  controlling  and  as  having 
jurisdiction  over  it.  Bank  of  the  United  States  «.  Donnally,  8  Pet. 
361 ;  Wilcox  v.  Hunt,  13  Pet.  378 ;  Bell  et  al.  v.  Bruen,  1  How.  169. 

Hence,  for  a  century  before  1789,  Lord  Kenyon  says,  admiralty 
courts  had  sustained  jurisdiction  on  bottomry  bonds,  though  executed 
upon  the  land ;  because,  <'  if  the  admiralty  has  jurisdiction  over  the 
subject-matter,  to  say  that  it  is  necessary  for  the  parties  to  go  upon 
the  sea  to  execute  the  instrument,  borders  on  absurdity."  See  Mene- 
tone  V.  Gibbons,  3  D.  &  E.  267-269 ;  2  Lord  Raym.  982 ;  2  H.  Bl. 
164 ;  4  Cranch,  328 ;  Paine's  C.  C.  671.  On  this  principle,  the  ad- 
miralty has  gradually  been  assuming  jurisdiction  over  claims  for 
pilotage  on  the  sea,  both  the  place  of  performance  and  the  subject- 
matter  being  there  usually  maritime.  10  Wheat  428;  7  Pet  324; 
10  Pet  108 ;    11  Pet  175 ;   1  Mason,  C.  C.  508.     Because,  on  the 
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general  principle  jast  referred  to,  as  to  the  object  of  the  contract,  if 
"it  concerned  the  navigation  of  the  sea,"  and  hence  was  in  its  nature 
and  character  a  maritime  contract,  it  was  deemed  within  admiralty 
jurisdiction,  though  made  on  land.  Zane  v.  The  Brig  President,  4 
Wash.  C.  C.  454 ;  4  Mason,  C.  C.  380 ;  The  Jerusalem,  2  Gall.  191, 
466,  448 ;  The  Sloop  Mary,  Paine,  C.  C.  671 ;  Gilp.  D.  C.  184,  477. 
429 ;  2  Sumner,  1. 

This  is  the  principle,  at  the  bottom,  for  recovering  seamen's  wages 
in  admiralty.     Howe  v  Nappier,  4  Burr.  1944. 

Not  that  the  consideration  merely  was  maritime,  but  that  the  con- 
tract must  be  to  do  something  maritime  as  to  place  or  subject. 
Plummer  v.  Webb,  4  Mason,  C.  C.  380;  Bains  v.  James  et  aL  1 
Baldw.  C.  C.  649,  662;  "A  New  Brig,"  GUp.  D.  C.  473.  But  we 
have  already  seen  there  are  several  direct  precedents  in  England 
against  sustaining  these  proceedings  in  admiralty  on  the  contract, 
such  as  a  charter-party  or  bill  of  lading,  and  strong  doubts  £rom  some 
high  authorities  against  it  in  this  country.  Chancellor  Kent  seems 
to  think  a  proceeding  in  admiralty,  on  a  charter-party  like  this,  can- 
not be  sustained,  except  by  what  he  calls  ^^  the  unsettled  doctrine 
laid  down  in  De  Lovio  v,  Boit."  3  Kent,  Comm.  162.  See, 
likewise,  *  Justice  Johnson's  opinion  to  the  like  effect  in  [  *  422  ] 
Eamsey  v.  Allegre,  12  Wheat.  622. 

Looking,  then,  to  the  law  as  held  in  England  in  1789,  and  not 
considering  it  to  be  entirely  dear  in  favor  of  sustaining  a  suit  in  ad- 
miralty on  a  charter-party  like  this,  and  that  it  is  very  doubtful 
whether  any  more  settled  or  enlarged  rule  on  this  subject  then  pre- 
vailed in  admiralty  here,  or  has  since  been  deliberately  and  generally 
adopted  here,  in  respect  to  charter-parties  or  bills  of  lading,  I  do  not 
feel  satisfied  in  overruling  the  objection  to  our  jurisdiction  which  has 
been  made  on  this  ground. 

The  further  arguments  and  researches  since  Waring  v.  Clarke,  6 
How.  441,  tend  also,  in  my  view,  to  repel  still  more  strongly  any  idea 
that  admiralty  jurisdiction  had  become  extended  here,  at  the  Revo- 
lution, in  cases  either  of  contracts  or  .torts,  more  broadly  than  in 
England. 

But  it  is  not  necessary  now  to  go  into  the  new  illustrations  of  this 
cited  in  the  elaborate  remarks  of  the  counsel  for  the  respondents,  or 
discovered  by  myself,  in  addition  to  those  quoted  in  the  opinion  of 
the  minority  in  Waring  et  al.  v,  Clarke,  and  in  the  United  States  v. 
The  New  Bedford  Bridge,  1  Woodbury  &  Minot,  401.  Among 
mine  is  the  declaration  by  Lord  Mansfield  himself,  December  20, 
1776,  that  the  colonies  wished  ^^that  the  admiralty  courts  should 
never  be  made  to  extend  there,"  instead  of  wishing  their  powers  en- 
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larged;  6  American  Archives,  234 ;  Annual  Register  for  1776,  pp.  99, 
100 ;  and  there  is  likewise  the  protest  of  the  friends  of  America,  the 
same  year,  in  the  house  of  lords,  that  the  increase  of  admiralty 
power  by  some  special  acts  of  parliament  was  a  measure  favored  at 
home  rather  than  here,  and  was  not  acceptable  here,  but  denounced 
by  them  as  an  inroad  on  the  highly  prized  trial  by  jury.  6  American 
Archives,  226.  Among  those  cited  is  the  conclusive  evidence,  that 
in  some  of  the  colonies  here  before  the  Revolution,  the  restraining 
statutes  of  Richard  IL,  as  to  the  admiralty,  were  eo  nomino  and  ex- 
pressly adopted,  instead  of  not  being  in  force  here.  See  in  South 
Carolina,  2  Statutes  at  Large,  446,  in  1712,  and  in  Massachusetts, 
Dana's  Defence  of  New  England  Charters,  49-54 ;  in  Virginia,  "  the 
English  statutes "  passed  before  James  L  9  Hening's  Statutes,  131, 
203 ;  Commonwealth  v.  Graines,  2  Virg.  Cases,  179, 186 ;  in  Mary- 
land, 1  Maryland  Statutes,  Kilty's  Report,  223 ;  and  in  Rhode  Island, 
her  records  of  a  case  in  1763,  at  Providence. 

But  I  pass  by  all  these,  and  much  more,  because  notwithstanding 
the  course  of  practice  here  the  last  half  century  in  some  districts,  and 
the  inattention  and  indifference  exhibited  in  many  others  as 
[  •  423  ]  to  the  true  line  of  discrimination  between  the  *  jurisdiction 
belonging  to  the  common-law  courts  and  that  in  admiralty, 
enough  appears  to  induce  me,  as  at  present  advised,  not  to  rest  juris- 
diction in  admiralty  over  a  transaction  like  this  on  contract  alone.  I 
shall  not  do  it,  the  more  especially  wh^n  a  ground  less  doubtful  in 
my  apprehension  exists  and  can  be  relied  on  for  recovering  all  the 
loss,  if  the  damage  was  caused  by  a  tort 

I  have  turned  my  attention  to  ascertain  whether  the  facts  in  this 
case  exhibit  any  wrong  coiamitted  by  the  respondents,  of  such  a 
character  as  a  tort,  and  in  such  a  locality  as  may  render  our  jurisdic^ 
tion  in  admiralty  dear  over  it,  looking  to  the  principles  of  admiralty 
law  in  England,  and  also  in  this  country,  so  far  as  can  now  be  dis- 
covered to  have  existed  at  the  time  of  our  Revolution. 

First,  as  to  this,  it  is  argued  that,  in  point  of  fact,  gross  negligence 
existed  in  the  transportation.of  this  property.  If  so,  this  conduct  by 
the  respondents  or  their  agents  maybe  sufficient  to  justify  a  proceed- 
ing ex  delicto  for  the  nonfeasance  or  misfeasance  constituting  that 
neglect,  and  causing  the  loss  of  this  property,  entirely  independent 
of  the  contract  or  its  form,  or  the  risks  under  it,  or  the  want  of  notice 
of  the  great  value  of  the  property.  Particularly  might  this  be  suffi- 
cient if  the  injury  was  caused  in  a  place  and  under  circumstances  to 
give  a  court  of  admiralty  undoubted  jurisdiction  over  it  as  a  marine 
tort 

The  question  of  fact,  then,  as  to  neglect  here,  and  the  extent  of  it, 
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may  properly  be  investigated  next,  as  in  one  view  of  the  subject  it 
may  become  highly  important  and  decisive  of  the  right  to  recover, 
and  as  it  is  our  duty  to  settle  facts  in  an  admiralty  proceeding,  when 
they  are  material  to  the  merits. 

As  before  intimated,  it  is  here  virtually  conceded  that  the  property 
of  the  plaintifi's,  while  in  charge  of  the  respondents  as  common  car- 
riers on  the  sea,  was  entirely  lost,  by  the  burning  of  the  boat  in 
which  it  was  transported. 

The  first  inference  from  these  naked  facts  would  be  that  the  fire 
wSs  produced  by  some  cause  for  which  the  owners  were  responsible, 
being  generally  negligence,  and  that  primd  facie  they  were  charge- 
able.   6  Martin,  681 ;  Story  on  Bailments,  §§  533,  538. 

Indeed,  the  common  carrier  who  receives  property  to  transport,  and 
does  not  deliver  it,  is  always  held  primd  facie  liable*  Abbott  on  Ship, 
c  3,  §  3 ;  1  Ventris,  190 ;  6  Johns.  169 ;  8  Johns.  213 ;  19  Wendell, 
245 ;  Story  on  Bailments,  §  533 ;  3  Kent,  Comm.  207,  216 ;  3  Story, 
349,  356 ;  5  Bingh.  217,  220 ;  4  Bingh.  218. 

If  they  would  have  this  inference  or  presumption  changed,  so  as 
to  exonerate  themselves,  it  must  be  done  by  themselves,  and 
•  not  the  plaintiffs,  and  by  proof  removing  strong  doubts ;  [  *  424  ] 
or,  in  other  words,  turning  the  scales  of  evidence  in  their 
favor  in  this  attempt.  This  idea  is  fortified  by  the  express  provision 
establishing  a  presumption,  by  the  act  of  congress,  in  case  of  dam- 
ages by  explosions  of  steam.     5  Stats,  at  Large,  p.  305,  §  13. 

Independent  of  this  presumption,  when  we  proceed  to  examine  the 
evidence  on  both  sides  as  to  the  contested  points  of  fact  connected 
with  the  loss,  it  is  found  to  be  decidedly  against  the  conduct  of  the 
respondents  and  their  agents ;  and,  so  far  from  weakening  the  pre- 
sumption against  them  from  the  actual  loss,  it  tends  with  much 
strength  to  confirm  it.  There  had,  to  be  sure,  been  recent  repairs, 
and  certificates  not  long  before  obtained  of  the  good  condition  of  the 
boat.  But,  on  the  proof,  she  does  not  seem  to  have  been  in  a  proper 
state  to  guard  against  accidents  by  fire  when  this  loss  occurred.  Her 
machinery  was  designed  at  first  to  burn  wood,  and  had  not  long  be* 
fore  been  changed  to  consume  anthracite  coal,  which  created  a  higher 
heat.  And  yet  there  was  a  neglect  fully  to  secure  the  wooden  por- 
tions of  the  boat,  near  and  exposed  to  this  higher  heat,  firom  the  nat- 
ural and  dangerous  consequences  of  it.  So  was  there  an  omission 
to  use  fire-brick  and  new  sheet-iron  for  guards,  nigh  the  fornace.  On 
one  or  two  occasions,  shortly  before  this  accident,  the  pipe  had  be- 
come reddened  by  the  intense  heat  so  as  to  attract  particular  atten- 
tion ;  and,  shortly  before,  the  boat  actually  caught  fire,  it  is  probable 
firom  some  of  those  causes,  and  yet  no  new  precautions  had  been 
adopted 
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In  the  next  place,  the  act  of  congress,  5  Stats,  at  Large,  pp.  304, 
305,  requires  the  owners  of  steamboats  "  to  provide,  as  a  part  of  the 
necessary  furniture,  a  suction-hose  and  fire-engine  and  hose  suitable 
to  be  worked  in  said  boat  in  case  of  fire,  and  carry  the  same  upon 
each  and  every  voyage,  in  good  order."  §  9.  And  it  imposes,  also,  a 
penalty  of  J500  for  not  complying  with  any  condition  imposed  by 
the  act     §  2. 

The  spirit  of  this  requisition  is  as  much  violated  by  not  having  the 
hose  and  engine  so  situated  as  to  be  used  promptly  and  efficiently,  as 
by  not  having  them  at  all,  or  not  having  them  "  in  good  order." 

The  hose  and  engine  were  not  kept  together,  and  hence  could  not 
De  used  on  that  fatal  night  One  was  stowed  away  in  one  part  of 
the  boat,  and  the  other  elsewhere,  so  as  not  to  be  in  a  situation  to  be 
brought  promptly  into  beneficial  use. 

Again,  it  was  an  imperative  provision  in  the  act  of  congress  before 
referred  to  (§  9)  —  and  the  neglect  of  it  was  punished  by  a  fine  of 
(300,  on  the  owner  as  well  as  master  —  "  that  iron  rods  or  chains 
shall  be  employed  and  used  in  the  navigating  of  all  steam- 
[  •  425  ]  boats,  instead  of  wheel  or  tiller  ropes."  *  Yet  this  was  not 
complied  with,  and  renders  their  conduct  in  this  respect  not 
only  negligent,  but  illegal. 

Though,  in  fact,  this  accident  may  not  have  proved  more  fatal  than 
otherwise  firom  this  neglect,  the  non-compliance  with  the  provision 
was  culpable,  and  throws  the  burden  of  proof  on  the  owners  to  show 
it  did  not  contribute  to  the  loss.  Waring  et  al.  v,  Clarke,  5  How. 
463.  It  is  true  that  congress,  some  years  after,  March  30, 1845,  dis- 
pensed with  a  part  of  this  provision,  5  Stats,  at  Large,  626,  under 
certain  other  guards.  Yet,  in  this  case,  even  those  other  guards  were 
wholly  omitted. 

Nor.  does  there  appear  to  have  been  any  drilling  of  the  crew  pre- 
viously, how  to  use  the  engine  in  an  emergency,  or  any  discipline 
adopted,  to  operate  as  a  watch  to  prevent  fires  from  occurring,  or, 
after  breaking  out,  to  extinguish  them  quickly.  Indeed,  the  captain 
on  this  occasion  checked  the  efforts  of  some  to  throw  the  ignited  cot- 
ton overboard,  so  as  to  stop  the  flames  from  spreading,  by  perempto- 
rily forbidding  it  to  be  done. 

The  respondents,  to  be  sure,  prove  that  several  buckets  were  on 
board.  But  the  buckets,  except  in  a  single  instance,  were  not  rigged 
with  heaving-lines,  so  as  to  be  able  to  draw  up  water,  and  help  to 
check  promptly  any  fire  which  might  break  out  And,  in  conse- 
quence  of  their  fewness  or  bad  location,  some  of  the  very  boxes  con- 
taining the  specie  of  the  plaintiffs,  were  broken  open  and  emptied,  in 
order  to  hold  water.     Lastly,  when  discovered,  the  officers  and  crew 


DECEMBER  TERM,   1847.  769 

New  Jersey  Steam  Navigation  Companj  v.  Merchants'  Bonk.    6  H. 

do  not  appear  generally  to  have  made  either  prompt  or  active*  exer- 
tions to  extinguish  the  fire,  or  to  turn  the  vessel  nearer  shore,  where 
this  property  and  the  passengers  would  be  much  more  likely  to  be 
preserved,  eventually,  than  by  remaining  out  in  the  deep  parts  of  the 
Sound. 

The  extent  and  nature  of  the  liability  thus  caused  are  well  settled 
at  law.  The  property  of  the  plaintiffs  was  destroyed  by  fire,  through 
great  neglect  by  the  defendants  and  their  agents.  Common  carriers 
are  liable  for  losses  by  fixe,  though  guilty  of  no  neglect,  unless  it  hap- 
pen by  lightning.  1  D.  &  E.  27 ;  4  D.  &  E.  581 ;  3  Kent,  Coram. 
217 ;  5  D.  &  E.  389 ;  Gilmore  v.  Carman,  1  Smedes  &  Marsh.  279 ; 
King  et  oL  v.  Shepherd,  3  Story,  360 ;  2  Browne,  Civ.  and  Adm. 
Law,  144 ;  2  Wend.  327 ;  21  Wen«L  190.  These  respondents  were 
common  carriers  in  the  strictest  and  most  proper  sense  of  the  law. 
King  et  al.  v.  Shepherd,  3  Story,  349.     See  other  cases,  post 

They  would,  therefore,  be  liable  in  the  present  case  without  such 
neglect,  if  this  view  of  it  applied  to  a  recovery  on  the  ground  of  a 
tort  as  well  as  of  a  contract.     But  as  it  may  not,  the  next 
•  inquiry  is  if  the  facts  disclose  a  breach  of  duty,  a  culpable  [  •426  "] 
neglect.,  either  by  the  officers  or  owners  of  the  vessel,  amount- 
ing to  a  tort,  and  for  which  the  defendants  are  responsible. 

It  is  well  settled  that  a  captain  is  bound  to  exercise  a  careful  su- 
pervision over  fires  and  lights  in  his  vessel,  ordinarily.  Malynes,  165 ; 
The  Petapsco  Ins.  Co.  v.  Coulter,  3  Pet.  228,  229,  237 ;  Busk  v.  The 
Royal  Ex.  Ass.  Co.  2  Bam.  &  Aid.  82. 

He  is  required  in  all  things  to  employ  due  diligence  and  skill,  9 
Wend.  1 ;  Rice,  162,  to  act  "  with  most  exact  diligence,"  1  Esp.  Ca. 
127,  or  with  the  utmost  care.  Story  on  Bailm.  §  327.  But  how  much 
more  so  in  a  steamboat,  with  fires  so  increased  in  number  and 
strength,  and  especially  when  freighted  with  very  combustible  mate- 
rials, like  this,  chiefiy  with  cotton  ! 

His  failure  to  exert  himself  properly  to  extinguish  any  fire  amounio 
to  barratry.  3  Pet  228,  234 ;  Waters  v.  Merch.  Louisville  Ins.  Co. 
11  Pet  213 ;  10  Pet.  507.  And  if  the  property  be  insured  against 
barratry,  the  owners  may  then  recover. 

To  be  sure,  in  one  case  the  owners  of  a  steamboat  were  exonerated 
firom  paying  for  a  loss  by  fire.  But  it  was  only  under  the  special 
provision  of  the  local  laws,  rendering  them  exempt,  if  the  fire  occurred 
"  by  accidental  or  uncontrollable  events."  See  Civil  Code  of  Louis- 
iana, 63d  article  ;  Hunt  v.  Morris,  6  Martin,  681. 

So  the  written  contract  for  freight,  as  well  ajs  that  for  insurancei 
sometimes  does  not  cover  fire,  but  specially  exempts  a  loss  by  it  3 
Kent,  Coram.  201-207. 

VOJi.  XVI.  (^^ 
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In  such  case  there  may  be  no  liability  for  it  on  the  insurfuice,  and 
doubtfully  on  the  charter  or  bill  of  lading,  unless  it  was  caused  by 
gross  neglect,  crassa  negUgerUia.  But  in  case  of  such  neglect,  liabil- 
ity exists  even  there.  3  Kent,  Comm.  217  ;  3  Pet  238  ;  1  Taunton, 
227.  In  this  view  the  owners  seem  liable  for  all  damages  which  they 
or  their  servants  could  have  prevented  by  care.  8  Serg.  &  Rawle, 
533.  As  an  illustration  of  what  are  meant  by  such  damages,  they 
are  those  which  happen,  if  on  land,  from  unskilful  drivers,  ^'  from 
vicious  and  unmanageable  horses,  or  when  occasioned  by  overload* 
ing  the  coaches,  as  these  would  imply  negligence  or  want  of  care." 
Beckman  v.  Shouse,  5  Rawle,  183. 

From  the  above  circumstance,  the  conclusion  is  almost  irresistible, 
that  what  constitutes  a  gross  n«glect  by  the  respondents  and  their 
agents,  as  to  the  condition  of  the  boat  and  its  equipments,  existed 
here,  and  by  the  deficiencies  and  imperfection  of  them  con- 
[  *  427  ]  tributed  *  much  to  the  loss  of  this  property ;  and  beside 
this,  that  want  of  diligence  and  skill  on  board,  after  the  fire 
broke  out,  as  well  as  want  of  watchfulness  and  care  to  prevent  its 
happening  or  making  much  progress,  was  manifest 

If  any  collateral  circumstance  can  warrant  the  exaction  of  greater 
vigilance  than  usual,  on  occasions  like  these,  or  render  neglects  more 
culpable,  it  was,  that  the  lives  of  so  many  passengers  were  here  ex- 
posed by  them,  and  became  their  victims.  This  last  consideration  is 
imperative,  in  cases  of  vessels  devoted  both  to  freight  and  passengers, 
to  hold  the  owners  and  their  servants  responsible  for  the  exercise  of 
every  kind  of  diligence,  watchfulness,  and  skill  which  the  principles 
of  law  may  warrant  Beside  the  great  amount  of  property  on  board 
on  this  occasion,  they  had  in  charge  from  one  to  two  hundred  pas- 
sengers, including  helpless  children  and  females,  confiding  for  safety 
entirely  to  their  care  and  fidelity.  All  of  these,  except  two  or  three, 
were  launched  into  eternity,  during  that  frightful  night,  by  deaths  the 
most  painful  and  heart-rending.  Had  proper  attention  been  devoted 
to  the  guards  against  fire,  such  as  prudence  and  duty  demanded,  oi 
due  vigilance  and  energy  been  exercised  to  extinguish  it  early,  not 
only  would  large  amounts  of  property  probably  have  been  saved,  but 
the  tragic  sufferings  and  loss  of  so  many  human  beings  averted. 

In  view  of  aU  this,  to  relax* the  legal  obligations  and  duties  of 
those  who  are  amply  paid  for  them,  or  to  encourage  careless  breaches 
of  trusts  the  most  sacred,  or  to  favor  technical  niceties  likely  to 
exonerate  the  authors  of  such  a  calamity,  would  be  of  most  evil 
example  over  our  whole  seaboard,  and  hundreds  of  navigable  rivers 
and  vast  lakes,  where  the  safety  of  such  immense  property  and  life 
depends  chiefly  on  the  due  attention  of  the  owners  and  agents  of 
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steamboats,  and  is,  unfortunately,  so  often  sacrificed  by  the  want  of 
it.  To  relax,  also,  when  congress  has  made  such  neglect,  when  fol- 
lowed by  death,  a  crime,  and  punishable  at  least  as  manslaughter, 
would  be  unfEuthfulness  to  the  whole  spirit  of  their  legislation,  and 
to  the  loudest  demands  of  public  policy. 

Their  enactment  on  this  subject  is  in  these  words  (see  statute  be- 
fore cited,  §  12) :  "  That  every  captain,"  &c.,  "  by  whose  misconduct, 
negligence,  or  inattention  to  his  or  their  respective  duties,  the  life  or 
lives  of  any  person  on  board  said  vessel  may  be  destroyed,  shall  be 
deemed  guilty  of  manslaughter,"  &c. 

Showing,  then,  as  the  facts  seem  to  do  here,  wrongs  and  gross 
neglect  by  both  the  owners  and  officers  of  the  boat,  the  next  step 
in  our  inquiries  is,  whether  any  principles  or  precedents 
exist  against  their  being  prosecuted  in  admiralty  as  a  •tort,  [  *  428  ] 
and  by  a  proceeding  which  sounds  ex  delicto^  and  entirely 
independent  of  any  contract. 

The  recovery,  in  cases  like  this,  on  the  tort,  counting  on  the  duty 
of  the  carrier  and  its  breach  by  the  negligent  loss  of  the  property,  is 
common,  both  in  this  country  and  abroad,  in  the  courts  of  common 
law. 

Whether  it  be  redressed  there  in  trespass  or  case,  when  suing  ex 
delicto^  is  immaterial,  if,  when  case  is  brought,  the  facts,  as  here,  show 
neglect  or  consequ'ential  damage,  rather  than  those  which  are  direct 
and  with  force.  And  if  case  lies  at  common  law  on  such  a  state 
of  facts,  there  seems  to  be  no  reason  why  a  libel  in  admiralty  may 
not  lie  for  the  wrong,  whenever,  as  here,  it  was  committed  on  the 
sea,  and  clearly  within  admiralty  jurisdiction  over  torts.  For  the 
admiralty  is  governed  by  like  principles  and  facts,  as  to  what  consti- 
tutes a  tort,  as  prevail  in  an  action  at  law  for  damages,  and  its  in- 
gredients are  the  same,  whether  happening  on  land  or  water.  But 
case  will  lie  at  law,  on  facts  like  those  here,  for  reasons  obvious  and 
important  in  the  present  inquiry.  Indeed,  on  such  facts  the  ancient 
action  was  generally  in  case,  and  counted  on  the  duty  of  the  carrier 
to  transport  safely  the  property  received,  and  charged  him  with  tor- 
tious negligence  in  not  doing  it.  1  Price,  27;  2  Kent,  Comm.  599; 
3  Wend.  168.  In  such  proceedinga  at  common  law,  the  difference 
was  in  some  respects,  when  ex  delicto^  more  favorable  to  the  own- 
ers, as  then  some  neglect,  or  violence,  or  fraud,  or  guilt  of  some  kind, 
must  be  shown,  amounting  to  a  breach  of  public  duty  by  the  carrier 
or  his  servants.  Hinter  v,  Dibdin  et  al,  2  Adol.  &  Ell.  N.  S.  646  ;  2 
New  R.  454 ;  2  Chit.  4.  While  in  the  action  of  ctssumpsit^  more 
modem,  but  by  no  means  exclusive,  the  promise  or  contract  alone 
need  be  shown,  and  a  breach  of  that,  though  without  any  direct 
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proof  of  neglect,  as  carriers  are,  by  their  duties,  in  law,  insurers 
against  all  losses  except  by  the  king's  enemies  and  the  act  of  God. 

3  Brod.  &  Bingh.  62,  63;  19  Wend.  239;  Forward  v.  Pittard,  1  D. 
&  E,  27 ;  1  Esp.  Ca.  36  ;  2  Chit  1 ;  Ashmole  v.  Wainwright,  2  AdoL 
&  Ell.  N.  S.  837. 

So  it  is  well  settled  that  these  rules  of  law,  and  all  others  as  to 
common  carriers  by  land,  apply  to  those  by  water,  and  to  those  boats 
carrying  freight,  as  this  one  did.  10  Johns.  1 ;  1  Wils.  281 ;  3  Esp. 
Ca.  127  ;  2  Wend.  327 ;  3  Story,  349. 

What,  then,  in  principle,  operates  against  a  recovery  ? 

Some  would  seem  to  argue,  that  a  proceeding  ex  delicto  must  be 
trespass,  and  that  case  is  not  one.  But  when  it  proceeds,  as  here,  for 
consequential  damages,  and  those  caused  by  gross  neglect,  and  not 
a  mere  branch  of  contract,  it  sounds  ex  delicto  as  much  as  trespass 

itself.  1  Chit  PI.  142 ;  3  East,  593 ;  2  Saund.  47,  b. 
[  ^429  ]  •The  misconduct  complained  of  here  amounted  to  a 
tort,  as  much  as  if  it  had  been  committed  with  force.  A 
tort  means  only  a  wrong,  independent  of,  or  as  contradistinguished 
from  a  mere  breach  of  a  contract  The  evidence  here,  in  my  appre- 
hension, shows  both  misfeasance  and  nonfeasance,  and  a  consequen- 
tial loss  from  them,  which  it  is  customary  to  consider  as  tortious.  It 
was  here,  to  be  sure,  not  a  trespass  vi  et  armisy  and  perhaps  not  a 
conversion  of  the  property  so  as  to  justify  trover,  though  all  the 
grounds  for  the  last  exist  in  substance,  as  the  plaintifis  have  lost  their 
property  by  means  of  the  conduct  of  the  defendants,  into  whose  pos- 
session it  came,  and  who  have  not  restored  it  on  demand,  nor  shown 
any  good  justification  for  not  doing  it 

It  is  altogether  a  mistake,  as  some  seem  to  argue,  that  force  and  a 
direct  injury  are  necessary  to  sustain  proceedings  in  tort,  either  at 
law  or  in  admiralty,  for  damages  by  common  carriers.  So  little  does 
the  law  regard,  in  some  cases,  the  distinction  between  nonfeasance 
and  misfeasance,  in  creating  a  tort  and  in  giving  any  peculiar  form 
of  action  for  it,  that  in  some  instances  a  nonfeasance  is  considered  as 
becoming  misfeasance ;  such  as  a  master  of  a  vessel  leaving  his 
register  behind,  or  his  compass,  or  anchor.  3  Pet  235.  And  "  torts 
of  this  nature,"  as  in  the  present  case,  may  be  committed  either  by 
<^  nonfeasance,  misfeasance,  or  malfeasance,"  and  often  without  force. 

4  D.  &  E.  484 ;  1  Chit  PI.  151 ;  Bouvier's  Diet,  Tort  And  even 
where  mala  fides  is  necessary  to  sustain  the  proceeding,  gross  negli- 
gence is  evidence  of  it  4  Adol.  &  Ell.  876 ;  1  How.  71 ;  1  Spence's 
Eq.  Jur.  425 ;  Jones  on  Bailments,  8 ;  Story  on  Bailments,  §§  19,  20. 
The  action  in  such  case  is  described  as  "  upon  tort,"  and  arises  ex 
delicto.    2  Kent,  Comm.  599.     In  most  instances  of  gross  negligence. 
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misfeasance  is  involved,  2  Cromp.  &  M.  360 ;  as  a  delivery  to  a 
wrong  person,  or  carrying  to  a  wrong  place,  or  carrying  in  a  wrong 
mode,  or  leaving  a  carriage  unwatched  or  unguarded.  2  Cromp.  & 
M.  360 ;  8  Taunt  144.  Where  case  was  brought  for  damage  by 
overloading  and  sinking  a  boat,  it  was  called  an  action  "  for  a  tort," 
and  sustained,  though  the  injury  was  wholly  consequential.  1  Wils. 
281. 

Again,  it  has  been  argued,  that  if  direct  force  be  not  a  necessary 
ingredient  to  recover  in  this  form  of  action,  it  must  in  some  degree 
rest  on  the  contract  which  existed  here  with  Hamden,  and  be  re- 
strained by  its  limitations.  But  the  books  are  full  of  actions  on 
the  case  where  contracts  existed,  which  were  brought  and  which 
count  entirely  independent  of  any  contract,  they  being  founded  on 
some  public  duty  neglected,  to  the  injury  of  another,  or  on 
some  private  wrong  or  •misfeasance,  without  reference  to  [  *  430  ] 
any  promise  or  agreement  broken.  12  East,  89 ;  4  How. 
146 ;  Chit  PI.  166  ;  Forward  v.  Pittard,  1  D.  &  E.  27  ;  2  N.  Hamp. 
291 ;  2  Kent,  Comm.  599 ;  3  East,  62 ;  6  Bam  &  Cres.  268 ;  5  Burr. 
2825 ;  6  Moore,  141 ;  9  Price,  408 ;  6  Bam.  &  Cres.  605-609.  Some 
of  the  cases  cited  of  this  character  are  precisely  like  this,  being  for 
losses  by  non-delivery  of  property  by  common  carriers,  and  sued  for 
as  torts  thus  committed.  5  D.  &  E.  389.  They  go  without  and 
beyond  the  contract  entirely. 

Nor  is  intent  to  do  damage  a  necessary  ingredient  to  sustain  either 
case  or  trespass.  2  New  R.  448.  Though  the  wrong  done  is  not 
committed  by  force  or  design,  it  is  still  treated  as  ex  delicto  and 
a  tort,  if  it  was  done  either  by  a  clear  neglect  of  duty,  by  an  omis- 
sion to  provide  safe  and  well-furnished  carriages  or  vessels,  by  care- 
lessness in  guarding  against  fires  and  other  accidents,  by  omitting 
preparations  and  precautions  enjoined  expressly  by  law,  or  by  dam- 
ages consequent  on  the  negligent  upsetting  of  carriages,  or  unsafe  and 
unskilfol  navigation  of  vessels.  See  cases  of  negligent  defects  in 
carriages  and  vessels  themselves.  2  Kent,  Comm.  597,  607 ;  6  Jurist, 

4  ;  The  Rebecca,  Ware,  D.  C.  188 ;  10  East,  555 ;  1  Johns.  Cas.  134 

5  East,  428.  Or  in  machinery,  Camden  and  Amboy  Raihoad  v, 
Burke,  13  Wend.  611,  627 ;  5  East,  428 ;  9  Bingh.  457.  Even  if 
the  defect  be  latent,  3  Kent,  Comm.  205.  See  those  of  careless  at- 
tention. The  Rebecca,  Ware,  D.  C.  188.  See  those  of  non-conformity 
to  legal  requisitions,  as  hose  and  engine  here  not  in  good  order. 
Waring  et  aL  v.  Clarke,  5  How.  441.  See  those  consequent  on  negli- 
gent driving,  4  Bam.  &  Cres.  223 ;  Bretherton  v.  Wood,  3  Brod.  & 
Bingh.  54.  If  damage  or  loss  happen  by  neglect  or  wrong  of  a  servant 
of  a  common  carrier,  the  principal  is  still  liable.    13  Wend.  621 ;  Story 

65* 


774  SUPREME   COURT  OF   THE   UNITED   STATES. 

New  Jersey  Steam  Navigation  Company  v.  Merchants'  Bank.    6  H. 


on  Partnership,  §  489 ;  Dean  et  oL  v.  John  Angus,  Bee's  Adm.  369, 
239 ;  Story  on  Bailments,  §  464 ;  2  Browne,  Civ.  and  Adm.  Law 
136.     This  is  necessary  to  prevent  fraud,  if  such  neglect  be  not  evi 
dence  of  fraud  or  misfeasance.     The  owner  should  be  liable  for  em- 
ploying those  negligent.     Story  on  Agency,  §  318,  and  note. 

There  is  another  important  consideration  connected  with  this  view 
of  the  subject,  and  relieving  it  entirely  from  several  objections  which 
exists  to  a  proceeding  founded  wholly  on  a  contract  rather  than  a 
tort  It  is  this.  Where  the  injury  is  caused  Ky  a  tort  or  fraud,  no 
question  arises  as  to  any  special  agreement  or  notice,  as  with  Harn- 
den  here,  not  to  assume  any  risk.  In  short,  the  agreement,  of  that 
kind  here,  does  not  exonerate,  if  "  malfeasance,  misfeasance,  or  gross 
negligence''  happens  by  owners  or  their  servants.     13  Wend.  611; 

19  Wend.  234,  251,  261;  6  Rawle,  179, 189;  2  Crompt,  & 
{  •  431  ]    M.  353 ;  ^2  Kent,  Coram.  §  40 ;  Brooke  v.  Pickwick,  4  Bing. 

213 ;  3  Brod.  &  Bing.  183.  Because  the  wrong  is  then  a 
distinct  cause  of  action  from  the  breach  of  the  contract,  and  the 
exception  in  it  as  to  the  risk- was  intended  to  reach  any  loss  not  hap- 
pening through  tortious  wrong.  "  Even  with  notice,  stage  proprietors 
and  carriers  of  goods  would  be  liable  for  an  injury  or  loss  arising 
from  the  insufficiency  of  coaches,  harness,  or  tackling,  from  the  drunk- 
enness, ignorance,  or  carelessness  of  drivers,  from  vicious  and  unman- 
ageable horses,  or  when  occasioned  by  overloading  the  coaches,  as 
these  would  imply  negligence  or  want  of  care."  5  Rawle,  183.  It 
is  further  settled,  in  this  class  of  cases,  that  the  principle  of  not  being 
liable  for  jewels,  money,  and  other  articles  of  great  value,  unless 
notice  was  given  of  it,  and  larger  freight  paid  in  consequence  of  it, 
does  not  apply.  4  Bing.  218 ;  5  Bing.  223 ;  2  Crompt.  &  M.  353. 
Because  here  the  liability  is  not  that  of  an  insurer  against  many  acci- 
dents and  many  injuries  by  third  persons  of  the  property  carried,  and 
which  it  may  be  right  to  limit  to  such  values  as  were  known  and  acted 
upon  in  agreeing  to  carry.  But  it  is  for  the  wrong  of  the  carrier  him- 
self, or  his  agents ;  their  own  misfeasance  or  nonfeasance,  and  hence 
gross  neglect,  renders  them  responsible  for  the  whole  consequential 
damages,  however  valuable  the  property  thus  injured  or  lost.  2  Barn. 
&  Aid.  356 ;  8  Taunt.  174 ;  4  Binn.  31 ;  2  AdoL  &  Ell.  659 ;  5  Bam. 
&  Aid.  341,  350 ;  16  East,  244,  245. 

Some  think  the  neglect  in  such  case,  so  as  to  be  liable  for  valu- 
ables, must  amount  to  misfeasance.  2  AdoL  &  Ell.  659 ;  2  M yl.  & 
Craig.  358.  It  must  be  ''  misfeasance  or  gross  negligence."  2  Kent, 
Comm.  607,  note ;  13  Price,  329 ;  12  B.  Moore,  447 ;  5  Bing.  223- 
225 ;  8  Mees.  &  Wels.  443.  By  a  recent  statute  in  England,  under 
WiUiam  IV.,  though  the  carrier  has  been  exonerated  from  the  liabil- 
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ity  and  care  of  valuables,  without  notice,  yet  he  cannot  be  if  gross 
neglect  happens.    2  Adol.  &  EIL  N.  S.  646. 

All  this  being  established  at  law,  what  is  there  to  prevent  this 
wrong  from  being  deemed  a  tort,  in  connection  with  maritime  mat- 
ters,—  or,  in  other  words,  "a  marine  tort,"  —  and  subject  to  be  pros- 
ecuted in  admiralty  ?  I  am  not  aware  that  a  marine  tort  differs  from 
any  other  tort  in  its  nature  or  incidents,  except  that  it  must  be  com- 
mitted, as  this  was,  on  the  high  seas.  See  cases  cited  in  Waring 
et  aL  V.  Clarke,  5  How.  441.  There  it  was  held  sufficient  to  consti- 
tute a  marine  tort,  and  one  actionable  in  admiralty,  if  the  wrong  was 
committed  only  on  tide  water. 

We  have  already  suggested,  also,  as  to  the  gist  of  the  wrong,  that 
gross  neglect,  the  elements  and  definition  of  it,  are  the  same  on  the 
water  as  on  land,  and  consequential  or  direct  damages 
•by  a  wrong  are  regarded  in  the  same  light  on  both.     The   [  •432  J 
actions  of  case,  as  well  as  trespass,  at  common  law,  in  illus- 
tration of  this,  are  numerous,  as  to  torts  on  the  water.     See  ante. 

Force,  too,  is  no  more  necessary  to  constitute  this  kind  of  tort  at 
sea  than  on  land,  or  in  admiralty  than  in  a  common-law  court 
3  Story,  349.  That  is  the  gist  of  this  branch  of  the  case.  It  is  true, 
that  most  of  the  libels  in  admiralty  for  torts  are  for  such  as  were 
caused  by  force,  like  assaults  and  batteries,  4  Bob.  Adm.  75 ;  or  for 
collision  between  ships  on  the  sea,  to  the  injury  of  person  or  property, 

2  Browne's  Civ.  and  Adm.  Law,  110 ;  Dunlap's  Adm.  31 ;  Moore,  89 ; 
or  for  wrongful  captures,  10  Wheat.  486 ;  Bee's  Adm.  369 ;  1  Gall. 
315 ;  3  Cranch,  408 ;  or  for  carrying  oft*  a  person  in  inviium^  Dun- 
lap's  Adm.  53;  or  for  any  "violent  dispossession  of  property  on  the 
ocean."  1  Wheat.  257 ;  L' Invincible,  1  Wheat  238 ;  3  Dall.  344. 
And  though,  where  trespass  is  brought  at  common  law,  or  a  tort  is 
sued  for  in  admiralty  as  "a  marine  trespass,"  there  must  usually  have 
been  force  and  an  immediate  injury,  1  Chit  PI.  128 ;  11  Mass.  137 ; 
17  Mass.  246 ;  1  Pick.  66  ;  8  Wend.  274 ;  3  East,  293 ;  11  Wheat  36, 
argu.;  4  Rob.  Adm.  76,  yet  it  need  not  be  implied  or  proved  in  tres- 
pass on  the  case  at  law,  or  in  a  libel  in  admiralty  for  consequential 
damages  to  property.  Such  a  libel  lies  as  well  for  a  tort  to  property 
as  to  the  person,  on. the  sea,  2  Browne's  Civ.  and  Adm.  Law,  109, 
202 ;  Doug.  594,  613,  note ;  4  Rob.  Adm.  73-76 ;  Martin  v.  Ballaxd 
et  oL  Bee's  Adm.  51,  239;  and  for  consequential  injury  by  a  tort 
there,  as  well  as  direct  injury.     Sloop  Cardolero,  Bee's  Adm.  51,  60 ; 

3  Mason,  242 ;  4  Mason,  385-388 ;  2  Browne's  Adm.  108 ;  2  Story, 
188 ;  2  Sir  Leoline  Jenkins,  777.  It  was  even  doubted  once,  whether, 
for  such  torts  at  sea,  any  remedy  existed  elsewhere  than  in  admiralty. 
2  Browne's  Civ.  and  Adm.  Law,  112.     Indeed,  1  Browne's  Civ.  and 
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Adm.  Law,  397,  shows,  that,  beside  rights  arising  from  contract,  there 
were  "obligations  or  rights  arising  to  the  injured  party  from  the  torts 
or  wrongs  done  by  another.**  And  these  were  divided  into  those 
arising  ez  delicto  and  those  qtuisi  ex  delicto;  and  the  former  included 
** damage"  to  property,  as  in  this  case.  It  meant  injury  to  property 
by  destroying,  spoiling,  or  deteriorating  it,  and  implied  "faultiness  or 
injustice,"  (401,)  but  not  necessarily  force.  Either  trespass  or  case 
sometimes  lies  for  a  marine  tort,  even  in  the  collision  of  vessels, 
where  at  times  the  only  force  is  that  of  winds*  and  tides,  and  the 
efforts  of  the  master  were  to  avoid,  rather  than  commit  an  injory. 
1  Chit  PI.  145 ;  2  Story,  188 ;  11  Price,  608 ;  3  Car.  &  Payne,  554. 
Damages  by  insufficient  equipments,  ropes,  &c.,  must  be 
[  •  433  ]  paid  by  the  owners  of  the  vessel  to  the  merchant,  *  even  by 
the  Laws  of  Oleron,  art.  10.  Sea  Laws,  136 ;  Laws  of 
"Wisby,  art.  49.  And  nothing  is  more  consequential,  or  less  with 
force,  than  that  kind  of  injury. 

Finally,  the  principles  applicable  to  the  definition  of  the  wrong  ot 
tort  being  here  in  favor  of  a  recovery  in  admiralty,  and  there  being 
no  precedents  in  opposition,  but  some  in  support  of  it,  the  inference 
is  strong,  that  this  destruction  of  the  property  of  the  plaintiff  may 
well  be  regarded  and  prosecuted  in  admiralty  as  a  marine  tort 

Though  I  admit  there  are  no  more  cases  in  point  abroad,  in  1789, 
for  sustaining  a  suit  for  a  consequential  injury  by  a  carrier  as  a  tort, 
than  on  the  contract,  in  admiralty,  yet  the  principles  are  most  strongly 
in  favor  of  relying  on  the  tort,  without  any  opposing  decision,  as 
there  is  to  a  libel  on  the  contract  Beside  this,  other  difficulties  are 
avoided,  and  more  ample  justice  attained,  by  the  libel  here  for  the 
tort,  than  by  one  for  the  contract 

A  moment  to  another  objection :  that  the  libel  in  this  case  does 
not  contain  allegations  in  proper  form  to  recover  damages  in  admi- 
ralty, as  if  for  a  maritime  tort 

This  libel  is  in  several  separate  articles,  rather  than  in  a  single 
count  In  none  of  them  is  any  contract  specifically  set  out,  though 
in  one  of  them  something  is  referred  to  as  "contracted."  The  libel 
avers,  that  the  respondents  were  common  carriers ;  that  a  public  duty 
thus  devolved  on  them ;  that  they  received  the  property  on  board  to 
transport  it,  and  so  negligently  conducted,  it  was  lost  The  breach 
is  described  throughout,  not  of  what  had  been  "contracted"  or 
promised,  but  as  a  wrong  done,  or  tort,  and  specifies  several  mis- 
doings.    It  is  in  these  words :  — 

"  Yet  the  respondents,  their  officers,  servants,  and  agents,  so  care- 
lessly and  improperly  stowed  the  said  gold  coin  and  silver  coin,  and 
the  engine,  furnace,  machinery,  furniture,  rigging,  and  equipments  of 
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the  said  steamboat  were  so  imperfect  and  insufficient,  and  the  said 
respondents,  their  officers,  servants,  and  agents,  so  carelessly,  improp- 
erly, and  negligently  managed  and  conducted  the  said  steamboat 
Lexington,  during  her  said  voyage,  that  by  reason  of  such  improper 
stowage,  imperfect  and  insufficient  engine,  furnace,  machinery,  fur- 
niture, rigging,  and  equipments,  and  of  such  careless,  improper,  and 
negligent  conduct,  the  said  steamboat,  together  with  the  gold  coin 
and  silver  coin  to  the  libellants  belonging,  were  destroyed  by  fire  on 
the  high  seas,  and  wholly  lost." 

Where  contract  and  tort,  in  the  forms  of  declaration  at  conmion 
law  in  actions  of  the  case,  are  with  difficulty  discriminated,  the  gen- 
eral test  adopted  is,  if  specific  breaches  are  assigned,  sound- 
ing *€X  delicto^  it  is  case  on  the  tort.    Jeremy  on  Carriers,  [  •434  ] 
117.     Here  this  is  done. 

The  same  technical  minuteness  is  not  necessary  in  a  libel  as  in  a 
declaration  at  common  law.  5  Rob.  Adm.  322 ;  Dunlap,  Adm.  438, 
439 ;  Ware,  D.  C.  51.  Only  the  essential  facts  need  be  alleged,  with- 
out regard  to  particular  forms,  either  in  contract  or  tort  Hall's  Prac. 
207, 138 ;  Dunlap,  Adm.  427. 

And  in  the  same  libel  between  the  same  parties,  unlike  the  rule  at 
common  law,  it  is  held  by  some,  that  both  contract  and  tort  may 
be  joined,  though  it  is  proper  to  state  them  in  separate  articles  in  the 
libel,  like  separate  counts.  Semble^  in  3  Story,  349 ;  Dunlap,  Adm.  89. 
And  in  some  cases  it  is  clearly  better  not  to  unite  them.  Ware, 
D.  C.  427.  Here,  if  the  libel  is  considered  as  but  separate  para- 
graphs of  one  article,  it  is  a  good  one  in  tort.  Dunlap,  Adm.  114, 
115 ;  4  Mason,  C.  C.  541.  And  if  as  separate  articles,  one  of  them 
is  valid  in  tort 

The  forms  of  libels  for  maritime  torts  includes  those  which  caused 
only  consequential  damages,  as  well  as  those  which  caused  direct 
damages.  Dunlap,  Adm.  49 ;  3  Story,  349,  one  count  seems  to  be 
for  the  wrong. 

There  are  cases  of  this  kind  merely  for  improper  usage  to  passen- 
gers, by  bad  words,  and  neglect ;  but  no  force  existed,  or  was  alleged. 
3  Mason,  C.  C.  242. 

Others  are  libels  for  seducing  or  carrying  away  a  minor  son  of  the 
plaintiff  to  his  damage,  like  the  actions  on  the  case  at  common  law. 
Plummer  i\  Webb,  4  Mason,  C.  C.  380.  Yet  they  are  called,  as  they 
are  in  law,  "tortious  abductions.*' 

So  a  libel  lies  for  loss  of  goods  "  carelessly  and  improperly  stowed." 
Ware,  D.  C.  189. 

But  if  the  libel  here  was  less  formal  in  tort,  the  liberality  practised 
in  admiralty  pleadings,  regarding  the  substance  chiefly,  as  in  the  civi) 
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law,  would  allow  here  any  necessary  amendments.  Dunlap,  Adni. 
283 ;  4  Mason,  C.  C.  543 ;  3  Wash.  C.  C.  484.  Or  would  allow  them 
in  the  court  below,  by  reversing  the  judgment,  and  sending  the  case 
back  with  directions  to  permit  them  there.  4  Wheat.  63,  04 ;  4  How. 
154 ;  1  Wheat.  264,  13 ;  9  Pet.  483. 

The  amoimt  of  damages  which  can  be  awarded  in  admiralty,  in  a 
case  like  this,  has  been  agitated  by  some  of  the  court,  but  was  not 
argued  at  the  bar.  It  is  not  wi  hout  difficulty,  but  can  in  a  minute 
or  two  be  set  right.  By  the  ancient  practice  in  admiralty,  in  case  of 
contracts  of  freight  made  by  the  master,  it  is  true  that  the  owners 
were  liable,  whether  ex  contractu  or  ex  delicto,  and  whether  in  per* 
sonam  or  in  rem^  for  only  Ihe  value  of  the  vessel  or  the  cap- 
[  ^435  ]  ital  used  in  that  businec^s.  *  Dunlap,  Adm.  31.  And  if  the 
vessel  was  lost,  the  remedy  against  the  owners  was  entirely 
lost  in  admiralty.  Ware,  D.  C.  188.  Yet  it  is  a  conclusive  answer, 
that  here,  as  well  as  abroad,  the  rule  of  the  civil  and  common  law  is 
to  give  the  whole  loss.  2  Kent,  Comm.  606 ;  3  Kent,  Comm.  217. 
And  that  this  rule  of  full  damnge  in  a  libel  in  admiralty  has  been 
adopted  here  after  much  consideration.  Livingston,  J.,  in  Paine, 
C.  C.  118,  says,  that  "it  had  long  been  regarded  as  a  general  princi- 
pie  of  maritime  law"  to  make  the  owners  liable  for  a  tort  by  the 
master,  and  that  now  the  whole  injury  was  the  measure  of  damage, 
without  reference  to  the  value  of  the  vessel  and  freight.  See  also 
Del.  Col.  V.  Arnold,  3  Dall.  333;  The  ApoUon,  9  Wheat  376; 
3  Story,  347 ;  2  Story,  187. 

This  is  modified  by  some  state  laws,  under  certain  circumstances. 
See  The  Rebecca  and  Phebe,  Ware,  D.  C.  188,  and  263.  And  in 
England,  by  53  Geo.  III.  c.  99. 

But  even  there  the  owner  is  still  liable  beyond  the  value  of  the 
vessel  and  freight,  if  the  damage  or  neglect  was  "  committed  or  occa- 
sioned" with  "the  fault  or  privity  of  such  owner."  See  Stats,  at 
Large  of  that  year ;  Phebe,  Ware,  D.  C.  269.  See  for  this  and  other 
statutes,  2  Bro.  Civ.  and  Adm.  Law,  45,  excusing  owners  if  the  pilot 
alone  is  in  fault.  See  6  Geo.  IV.  c.  125,  §  55 ;  1  Wm.  Rob.  46 ; 
1  Dod.  Adm.  467.  So  the  whole  injury  must  be  paid  now  on  the 
contract,  and  the  owners  cannot  escape  by  abandoning  the  vessel 
which  did  the  wrong.     2  Bro.  Civ.  and  Adm.  Law,  206,  note. 

On  principle,  also,  this  is  the  right  rule  in  admiralty,  clearly,  where 
the  owners  themselves  at  home,  and  not  the  master  abroad,  made  the 
contract,  or  where  they  were  guilty  of  any  neglect  in  properly  fur- 
nishing the  vessel,  and  not  he.     Phebe,  Ware,  D.  C.  269,  203-206. 

The  principle  of  his  binding  them  only  to  the  extent  of  the  propn 
erty  confided  to  him  to  act  with,  or  administer  on,  does  not  apply  to 
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that  state  of  facts,  (Abbott  on  Ship.  93,)  but  only  to  his  doings 
abroad. 

The  contracts  made  abroad  are  usually  in  his  name,  as  well  as  by 
him,  and  not  by  the  owners,  and  he  only  to  sue  or  be  sued.  Abbott 
on  Ship.  pt.  2,  c  2,  §  5. 

In  Waring  et  aL  v.  Clarke,  5  How.  441,  which  was  a  tort  by  the 
master  at  home,  in  a  collision  of  two  boats,  the  whole  amount  of  the 
injury  was  awarded.  See  also  1  How.  23 ;  3  Kent  Comm.  238.  So 
principle,  no  less  than  precedent,  requires  it  now,  in  admiralty  as  well 
as  common  law,  when  the  master  is  usually  not  a  part-owner,  but  a 
mere  agent  of  the  owners,  and  doing  damage,  as  here,  by 
unskilfulness  or  neglect,  and  not  by  *  wilful  misconduct  [  *  436  ] 
Ware,  D.  C.  208;  1  East,  106.  For  this,  surely,  those 
should  suffer  who  selected  him  respondet  superiori.  1  East,  106; 
Abbott  on  Ship.  pt.  2,  c.  2,  §  9 ;  2  Kent,  Comm.  218. 

It  is  a  mistake,  likewise,  to  suppose,  as  some  have,  that  the  rule 
of  damage  is  thus  higher  in  admiralty  than  at  common  law,  or  when 
counting  on  the  tort  rather  than  contract  The  only  difference  is,  that 
in  admiralty,  if  counting  on  the  contract,  doubts  exist  whether  a  re- 
covery can  be  had  on  the  precedents,  while,  if  counting  on  the  tort, 
no  doubt  exists,  the  place  of  the  tort  being  clearly  on  the  sea,  and 
within  admiralty  jurisdiction.  Nor  do  I  see  any  sound  reason  for 
not  sustaining  this  case  in  admiralty,  when  jurisdiction  exists  there 
over  the  subject,  because  this  proceeding  is  in  personam  and  not  in 
rem.  6  Am.  Jur.  4 ;  2  Bro.  Civ.  and  Adm.  Law,  396 ;  2  Gall.  461, 
462;  Hard.  473. 

The  jurisdiction  is  one  thing,  the  form  of  proceeding  another; 
and  it  is  only  when  the  vessel  itself  is  pledged,  and  no  personal  lia- 
bility created,  so  as  to  lay  a  foundation  for  an  action  at  law,  that  the 
form  of  proceeding  seems  to  help  to  give  jurisdiction  in  admiralty, 
where  alone  the  libel  in  rem  in  such  case  can  be  followed.  3  D.  & 
E.  269. 

But  even  then,  I  apprehend,  the  subject-matter  must  be  proper  for 
admiralty,  or  it  could  not  be  prosecuted  there  in  rem^  because,  if  the 
subject-matter  is  a  carriage  or  horse,  rather  than  a  ship  or  its  voyage, 
or  something  maritime,  admiralty  would  get  no  jurisdiction  by  the 
thing  itself  being  pledged,  or  to  be  proceeded  against  The  Fair 
American,  1  Pet.  Adm.  87 ;  Duponceau  on  Jurisdiction,  22,  23. 

Indeed,  the  rule  in  England  to  this  day  seems  to  be  adverse  to  pro- 
ceeding in  admiralty  at  all,  even  in  rem,  to  recover  freight  Abbott 
on  Ship.  170.  King  et  aL  v.  Shepherd  et  aL,3  Story,  349,  was  a  libel, 
in  personam,  against  a  common  carrier  by  water,  and  held  that  the 
liability  was  the  same  as  on  land,  and  an  act  of  God  to  excuse  must 
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be  immediate,  and  that  the  burden  of  the  excuse  rests  on  the  respon* 
dents,  and  they  are  not  discharged  by  a  wreck,  but  must  attend  to  the 
property  till  safe  or  restored. 

So  it  has  been  adjudged  by  this  court  to  be  proper  to  prosecute  in 
admiralty  for  marine  torts,  in  personam  as  well  as  in  rem,  Manro  r. 
Almeida,  10  Wheat.  473 ;  The  Apollon,  9  ibid.  362 ;  Bee,  Adm.  141 ; 
The  Cassius,  2  Story,  81 ;  14  Pet  99.  See  also  the  rules  of  this 
court  (1845)  for  admiralty  practice,  the  14th,  16th,  and  17th,  3  How. 
6,  preface,  and  which  expressly  allow  in  libels  for  freight  proceedingB 
in  rem  or  in  personam^  and  in  some  trespasses  to  property  either 

mode. 
[  •  437  ]       •  I  concur,  therefore,  in  the  judgment  of  the  court  affirm* 

ing  the  decree  for  full  damages,  but  on  the  ground  of  a 
recovery  for  the  wrong  committed  as  a  marine  tort,  rather  than  on 
any  breach  of  contract  which  can  be  prosecuted  by  these  plaintiffis, 
and  in  admiralty. 

Grier,  J.,  concurred  in  opinion  with  Mr.  Justice  Daniul. 

6H.441;  10 H.  686;  12H.443;  16H.i69;  1811.480;  19  H.  312;  20  H.  296;  21^244, 
287;  28  H.  491;  24H.1;  lWal.284;  8  Wal.  107,  160;  6Wal.689;  7  Wal.  624. 


Peter  Hogg  and  Cornelius  H.  Delamater,  Plaintiffs  in  Error*  v. 

John  B.  Emerson. 

6  H.  437. 

tJndcr  the  I7th  section  of  the  patent  act  of  July  4,  1836,  (5  Stats,  at  Large,  124,)  if  a  writ 
of  error  is  allowed  by  the  court  in  a  case  in  which  the  amount  in  dispute  does  not  exceed 
$2,000,  it  must  bring  up  the  whole  case  for  consideration,  and  cannot  be  restricted  to  cer- 
tain questions  selected  by  the  court. 

The  schedule  annexed  to  letters-patent  is  in  our  practice  part  of  the  letters,  and  may  be  r» 
sorted  to,  to  explain  or  add  to  the  title  of  the  invention. 

Diflerent  patentable  subjects  may  be  united  in  one  patent,  if  they  all  relate  to  the  saino 
general  matter,  or  are  otherwise  connected  together. 

Rules  for  construing  specifications,  and  descriptions  of  the  things  patented  stated. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York.  The  facts  upon  which  the  questions  arose, 
sufficiently  appear  in  the  opinion  of  the  court 

Upton  and  John  O.  Sargenty  for  the  plaintifis. 

Morton  and  Cuttings  contra. 

[  •  477  ]      •  Woodbury,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  brought  under  some  peculiarities 
which  are  first  to  be  noticed. 
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It  comes  here  by  virtue  of  the  17th  section  of  the  general  patent 
law  of  July  4, 1836.    5  Stats,  at  Large,  124. 

That  section  grants  a  writ  of  error  &om  decisions  in  actions  on 
patents,  as  in  ordinary  cases,  and  then  adds  the  privilege  of  it  '<  in  all 
other  cases  in  which  the  court  shall  deem  it  reasonabfe  to  allow  the 
same."  This  was  doubtless  intended  to  reach  suits  where  the  amount 
in  dispute  was  less  than  $2,000,  on  account  of  the  importance  of  the 
points  sometimes  raised,  and  the  convenience  of  having  the  decisions 
on  patents  uniform,  by  being  finally  settled,  when  doubtful,  by  one 
tribunal,  such  as  the  supreme  court. 

The  judges  below,  in  this  case,  deemed  it  reasonable,  that  only  a 
certain  portion  of  the  questions  raised  at  the  trial,  concerning  the 
validity  of  the  patent,  should  come  here,  and  the  record  was  made  up 
accordingly. 

But  the  appellants  contend  for  their  right  to  bring  here  all  the 
questions  which  arose  in  the  case,  and  this  is  a  preliminary  point  to 
be  settled  before  going  into  the  merits.  The  present  is  believed  to 
be  the  first  writ  of  the  kind,  which  has  given  occasion  for  settling  the 
construction  of  any  part  of  the  above  provision ;  and,  therefore,  with- 
out the  aid  of  precedent,  after  due  consideration  of  the  words  and 
design  of  the  statute,  we  have  come  to  the  conclusion,  that  the  posi- 
tion of  the  plain tiHs  in  error,  in  this  respect,  is  the  correct  one,  and 
that  when  a  court  below  deem  it  "  reasonable "  to  allow  a  writ  of 
error  at.  all,  under  the  discretion  vested  in  them  by  this  special  pro- 
vision, it  must  be  on  the  whole  case. 

•  The  word  "  reasonable  "  applies,  to  the  "  cases,"  rather  [  *  478  ] 
than  to  any  discrimination  between  the  different  points  in 
the  cases. 

It  may  be  very  proper  for  the  court  below  to  examine  those  points 
separately  and  with  care,  and  if  most  of  them  present  questions  of 
common  law  only,  and  not  of  the  construction  of  the  patent  acts,  and 
others  present  questions  under  those  acts  which  seem  very  clearly 
settled  or  trifling  in  their  character,  not  to  grant  the  writ  of  error  at 
all.  It  might,  then,  well  be  regarded  as  not  "  reasonable  "  for  such 
questions,  in  a  controversy  too  small  in  amount  to  make  the  writ  a 
matter  of  right  to  persons,  if  standing  on  an  equal  footing  with  other 
suitors.  But  we  think,  firom  the  particular  words  used  rather  than 
otherwise,  that  the  act  intended,  if  the  court  allowed  the  writ  as  "  rea- 
sonable" at  all,  it  must  be  for  the  whole  case,  or,  in  other  words,  must 
bring  up  the  whole  for  consideration. 

We  shall,  therefore,  proceed  to  examine  all  the  questions  made  at 
the  trial,  which  it  is  supposed  are  relied  on,  and  are  now  before  us  on 
the  original  writ,  and  a  certiorari  issued  since. 
VOL.  XVI  66 
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Looking  to  the  declaration,  the  action  is  for  a  violation  of  a  patent 
for  an  "  improvement  in  the  steam-engine,  and  in  the  mode  of  pro- 
pelling therewith  either  vessels  on  the  water  or  carriages  on  the  land." 

The  evidence  offered  at  the  trial  was  a  patent  for  "  a  new  aind  use- 
ful improvement  in  the  steam-engine,"  "  a  description  whereof  is 
given  in  the  words  of  the  said  John  B.  Emerson  himself,  in  the 
schedule  hereto  annexed,  and  is  made  a  part  of  these  presents." 

In  the  schedule  annexed  is  described  fully  what  he  says  he  invented, 
namely :  "  Certain  improvements  in  the  steam-engine,  and  in  the 
mode  of  propelling  therewith  either  vessels  on  the  water  or  carriages 
on  the  land." 

The  first  question  arising  on  this  statement  is,  whether  the  evi- 
dence proves  such  a  patent  as  is  set  out  in  the  writ  to  have  been 
violated  by  the  respondents. 

If  the  patent  is  to  be  ascertained  firom  the  letters  alone,  or  rather 
from  what  is  sometimes  called  their  title  or  heading,  without  refer- 
ence to  the  schedule  annexed,  the  evidence  is  undoubtedly  defective, 
as  the  writ  speaks  of  a  patent  for  an  "  improvement  in  the  steam- 
engine  and  in  the  mode  of  propelling"  vessels,  &c.,  therewith, — while 
the  letters  themselves,  ^n  their  title  or  heading,  speak  only  of  a  patent 
for  "  a  new  and  useful  improvement  in  the  steam-engine."  But  the 
schedule  annexed  and  referred  to  for  further  description,  after  "  im- 
provement in  the  steam-engine,"  adds, "  and  in  the  mode  of  propelling 
therewith  "  vessels,  &c. 

It  can  hardly  be  doubted,  therefore,/that  the  improvement 
[  *  479  ]  •referred  to  in  the  writ  and  in  the  letters-patent,  with  the 
schedule  or  specification  annexed,  was  in  truth  one  and  the 
same. 

Coupling  the  last  two  together,  they  constitute  the  very  thing 
described  in  the  writ.  But  whether  they  can  properly  be  so  united 
here,  and  the  effect  of  it  to  remoVe  the  difficulty,  have  been  questioned, 
and  must  therefore  be  further  examined.  We  are  apt  to  be  misled, 
in  this  country,  by  the  laws  and  forms  bearing  on  this  point  in  Eng- 
land being  so  different  in  some  respects  fi"om  what  exist  here. 

There  the  patent  is  first  issued,  and  contains  no  reference  to  the 
specification,  except  a  stipulation  that  one  shall,  in  the  required  time 
be  filed,  giving  a  more  minute  description  of  the  matter  patented. 
Webster  on  Pat  5,  88;  Godson  on  Pat  6,  App.  It  need  not  be 
filed  under  two  to  four  months,  in  the  discretion  of  the  proper  officer. 
Godson  on  Pat  176. 

Under  these  circumstances,  it  will  be  seen  that  the  patent,  going 
out  alone  there,  must  in  its  title  or  heading  be  fuller  than  here,  where 
it  govs  oat  with  the  minute  specification.    But  even  there  it  may 
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afterwards  be  aided,  aad  its  matter  be  made  more  clear,  by  what  the 
specification  contains.  They  are,  says  Godson  on  Pat.  108,  ''  con« 
nected  together,"  and  "  one  may  be  looked  at  to  understand  the 
other."     See  also  2  Hen.  Bl.  478 ;  1  Webst.  Pat.  117 ;  8  D.  &  E.  95. 

There  however,  it  will  not  answer  to  allow  the  specification,  filed 
separately  and  long  after,  to  be  resorted  to  for  supplying  any  entire 
omission  in  the  patent ;  else  something  may  be  thus  inserted  after- 
wards which  had  never  been  previously  examined  by  the  proper 
officers,  and  which,  if  it  had  been  submitted  to  them  in  the  patent 
and  examined,  might  have  prevented  the  allowance  of  it,  and  which 
the  world  is  not  aware  of,  seeing  only  the  letters-patent  without  the 
specification,  and  without  any  reference  whatever  to  its  contents. 
3  Brod.  &  Bingh.  5. 

The  whole  facts  and  law,  however,  are  different  here..  This  patent 
issued  March  8,  1834,  and  is  therefore  to  be  tested  by  the  act  of 
congress  then  in  force,  which  passed  February  21, 1793.  1  Statutes 
at  Large,  318. 

In  the  3d  section  of  that  act  it  is  expressly  provided,  "  that  every 
inventor,  before  he  can  receive  a  patent,"  "  shall  deliver  a  written 
description  of  his  invention,"  &c. ;  thus  giving  priority  very  properly 
to  the  specification  rather  than  the  patent. 

This  change  firom  the  English  practice  existed  in  the  first  patent 
law,  passed  April  10,  1790,  1  Statutes  at  Large,  109,  and  is 
retained  in  the  last  act  of  congress  on  this  subject,  passed  July  4, 
1836,  5  Statutes  at  Large,  111. 

It  was  wisely  introduced,  in  order  .that  the  officers  of  the  govern- 
ment might  at  the  outset  have  before  them  full  means  to 
•  examine  and  understand  the  claim  to  an  invention  better,  [  *  480  ] 
and  decide  more  judiciously  whether  to  grant  a  patent  or 
not,  and  might  be  able  to  give  to  the  world  fuller,  more  accurate  and 
early  descriptions  of  it  than  would  be  possible  under  the  laws  and 
practice  in  England. 

In  this  country,  "then,  the  specification  being  required  to  be  prepared 
and  filed  before  the  patent  issues,  it  can  well  be  referred  to  therein 
in  extenso^  as  containing  the  whole  subject-matter  of  the  claim  or 
petition  for  a  patent,  and  then  not  only  b«5  recorded  for  information, 
as  the  laws  both  in  England  and  here  require,  but  beyond  what  is 
practicable  there,  be  united  and  go  out  with  the  letters-patent  them- 
selves, so  as  to  be  sure  that  these  last  thus  contain  the  substance  of 
what  is  designed  to  be  regarded  as  a  portion  of  the  petition,  and  thus 
exhibit  with  accuracy  aU  the  claim  by  the  inventor. 

But  before  inquiring  more  particularly  into  the  effect  of  this  change, 
it  may  be  useful  to  see  if  it  is  a  compliance  with  the  laws  in  respect 
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to  a  petition  which  existed  when  this  patent  issued,  but  were  altered 
in  terms  shortly  after. 

A  petition  always  was,  and  still  is,  required  to  be  presented  by  an 
inventor  when  he  asks  for  a  patent,  and  one  is  recited  in  this  patent 
to  have  been  presented  here.  It  was  also  highly  important  in  Eng- 
land, that  the  contents  of  the  petition  as  to  the  description  of  the 
invention  should  be  full,  in  order  to  include  the  material  parts  of  them 
in  the  patent,  no  specification  being  so  soon  filed  there,  as  here,  to 
obtain  such  description  from,  or  to  be  treated  as  a  portion  of  the 
petition,  and  the  whole  of  it  sent  out  with  the  patent,  and  thus  com- 
plying with  the  spirit  of  the  law,  and  giving  fuller  and  more  accurate 
information  as  to  the  invention  than  any  abstract  of  it  could. 

In  this  view,  and  under  such  laws  and  practice  here,  it  will  be  seen 
that  the  contents  of  the  petition,  as  well  as  the  petition  itself,  became 
a  very  unimportant  form,  except  as  constnied  to  adopt  the  specifica- 
tion, and  the  contents  of  the  latter  to  be  considered  substantially  as 
the  contents  of  the  former. 

Accordingly,  it  is  not  a  little  curious,  that  though  the  act  of  1793, 
which  is  to  govern  this  case,  required,  like  that  of  1790,  a  petition  to 
be  presented,  and  the  patent  when  issued,  as  in  the  English  form,  to 
recite  the  "  allegations  and  suggestions  of  the  petition,"  1  Statutes 
at  Large,  321,  §  1  and  111,  §  3 ;  yet,  on  careful  inquiry  at  the  proper 
office,  so  far  as  its  records  are  restored,  it  appears  that,  after  the  first 
act  of  1790  passed,  the  petitions  standing  alone  seldom  contained 
any  thing  as  to  the  patent  beyond  a  mere  title ;  sometimes  fuller,  and 
again  very  imperfect  and  general,  with  no  other  allegations  or  sug- 
gestions,   or   descriptions  whatever,   except    those  in   the 
*  481  ]  •  schedule  or  specification.     The  only   exception  found  is 
the  case  of  Evans  v.  Chambers,  2  Wash.  Q.  C.  125,  in  a 
petition  filed  December  18, 1790. 

Though  the  records  of  the  patentK>ffice  before  1836,  were  con- 
sumed in  that  year,  many  have  been  restored,  and  one  as  far  back  as 
August  10,  1791,  where  the  petition  standing  alone  speaks  of 
having  invented  only  "  an  easy  method  of  propelling  boats  and  other 
vesseb  through  the  water  by  the  power  of  horses  and  cattle."  All 
the  rest  is  left  to  the  schedule.  Other  petitions,  standing  alone,  are 
stiU  more  meagre  ;  one  for  instance,  in  1804,  asks  a  patent  only  of  a 
'^new  and  useful  improvement,  being  a  composition  or  tablets  to 
write  or  draw  on ; "  another,  only  "  a  new  and  useful  improvement  in 
the  foot-stove ; "  and  another,  only  "  a  new  and  useful  improvement 
for  shoemaking ;  "  and  so  through  the  great  mass  of  them  for  nearly 
half  a  century.  But  the  specification  being  filed  at  the  same  time, 
and  often  on  the  same  paper,  it  seems  to  have  been  regarded,  whether 
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specially  named  in  the  petition  or  not,  as  a  part  of  it,  and  as  giving 
the  particulars  desired  in  it ;  and  hence,  to  avoid  mistakes  as  to  the 
extent  of  the  inventor's  claim,  and  to  comply  with  the  law,  by  insert- 
ing in  the  patent  at  least  the  substance  of  the  petition,  the  officers 
inserted,  by  express  reference,  the  whole  descriptive  portion  of  it  as 
contained  in  the  schedule.  This  may  have  grown  out  of  the  decision 
of  Evans  v.  Chambers,  in  order  to  remedy  one  difficulty  there.  Cases 
have  been  found  as  early  as  1804,  and  with  great  uniformity  since, 
explicitly  making  the  schedule  annexed  a  part  of  the  letters-patent* ' 
Proofs  of  this  exist,  also  in  our  reports,  as  early  as  1821,  in  Ghrant 
et  oL  v.  Raymond,  6  Pet  222 ;  and  one,  1st  Oct,  1825,  in  Gray  et  oL 
V.  James  et  oL  Pet  C.  C.  394 ;  and  27th  Dec.  1828,  Wilson  v.  Rous- 
seau, 4  How.  649. 

Indeed,  it  is  the  only  form  of  a  patent  here  known  at  the  patent- 
office,  and  the  only  one  given  in  American  treatises  on  patents. 
Phillips  on  Pat  523.  Doubtless  this  use  of  the  schedule  was  adopted, 
because  it  contained,  according  to  conmion  understanding  and 
practice,  matter  accompanying  the  petition  as  a  part  of  its  substance, 
and  all  the  description  of  the  invention  ever  desired  either  in  Eng- 
land or  here  in  the  petition.  Hence  it  is  apparent,  if  the  schedule 
itself  was  made  a  part  of  the  patent,  and  sent  out  to  the  world  with 
it,  all  and  even  more  was  contained  in  it  than  could  be  in  any 
abstract  or  digest  of  a  petition,  as  in  the  English  form. 

We  regard  this  mode  and  usage  on  this  subject,  adopted  so  early 
here  and  practised  so  long,  as  not  proper  to  be  overruled  now,  to  the 
destruction  of  every  patent,  probably,  from  1791  to  1836 ; 
*  and  this  too,  when  the  spirit  of  all  our  system  was  thus  [  *  482  ] 
more  fully  carried  out  than  it  could  have  been  in  any  other 
way. 

As  this  course,  however,  sometimes  was  misunderstood  and  led  to 
misconstructions,  the  revising  act  as  to  patents,  in  July  4,  1836, 
changed  the  phraseology  of  the  law  in  this  respect,  in  order  to  con- 
form to  this  long  usage  and  construction  under  the  act  of  1793,  and 
required  not  in  terms  any  abstract  of  the  petition  in  the  patent,  but 
rather  "  a  short  description "  or  title  of  the  invention  or  discovery, 
^  correctly  indicating  its  nature  and  design,^  and  '^  referring  to  the 
specification  for  the  particulars  thereof,  a  copy  of  which  shall  be 
annexed  to  the  patent"  And  it  is  that — the  specification  or  sched- 
ule —  which  is  fully  to  specify  <'  what  the  patentee  claims  as  his  . 
invention  or  discovery."     Sec.  5.    5  Statutes  at  liarge,  119. 

It  was  therefore,  from  this  long  construction,  in  such  various  ways 
established  or  ratified,  that,  in  the  present  patent,  the  schedule,  or  in 
other  words,  the  specification,  was  incorporated  expressly  and  at 

66* 
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length  into  the  letters  themselves,  —  not  by  merely  annexing  them 
with  wafer  or  tape,  as  is  argued,  but  describing  the  invention  as  an 
"  improvement,  a  description  whereof  is  given  in  the  words  of  the 
said  John  B.  Emerson  himself,  in  the  schedule  hereto  annexed,  and 
is  made  a  part  of  these  presents."  Hence  too,  wherever  this  form  has 
been  adopted,  either  before  or  since  the  act  of  1836,  it  is  as  much  to 
be  considered  with  the  letters,  —  litercB  patentes,  —  in  construing  them 
as  any  paper  referred  to  in  a  deed  or  other  contract.  Most  descrip- 
tions of  lands  are  to  be  ascertained  only  by  the  other  deeds  and 
records  expressly  specified  or  referred  to  for  guides ;  and  so  of  sched* 
ules  of  personal  property,  annexed  to  bills  of  sale.  Foxcroft  v. 
MaUett,  4  How.  378 ;  21  Maine,  69 ;  20  Pick.  122 ;  PhiL  on  Pat. 
228 ;  Earle  v.  Sawyer,  4  Mason,  C.  C.  9 ;  Ex  parte  Fox,  1  Ves.  & 
Beames,  67.  The  schedule,  therefore,  is  in  such  case  to  be  regarded 
as  a  component  part  of  the  patent.  Pet.  C.  C.  394,  snd  Davis  v. 
Palmer  et  al.  2  Brockenbrough,  301.  The  oath  of  Emerson,  too,  that 
he  was  inventor  of  the  improvement,  must  thus  be  considered  as 
extending  to  all  described  in  the  schedule,  no  less  than  the  title  ;  and 
this  is  peculiarly  proper,  when  the  specification  is  his  own  account 
of  the  improvement,  and  the  patent  is  usually  only  the  account  of  it 
by  another,  an  officer  of  the  government.  Taking  then,  the  specifi- 
cation and  letters  together,  as  the  patent-office  and  the  inventor  have 
manifestly  in  this  instance  intended  that  they  should  be,  and  they 
include  what  has  long  been  deemed  a  part  and  the  substance  of  the 
petition ;  and  the  patent  described  in  them  is  quite  broad  enough  to 
embrace  what  is  alleged  in  the  writ  to  have  been  taken  out 
[  •483  ]  as  a  *  patent  by  the  plaintiff,  and  to  have  been  violated  by 
the  defendants.  They  are  almost  ipsissimis  verbis.  And 
when  we  are  called  upon  to  decide  the  meaning  of  the  patent  in- 
cluded in  these  letters,  it- seems  our  duty  not  only  to  look  for  aid  to 
the  specification  as  a  specification,  which  is  customary,  1  Gall.  437 ; 
2  Story,  621 ;  1  Mason,  C.  C.  477,  but  as  a  schedule,  made  here  an 
integral  portion  of  the  letters  themselves,  and  going  out  with  them  to 
the  world,  at  first,  as  a  part  and  parcel  of  them,  and  for  this  purpose 
united  together  forever  as  identical. 

It  will  thus  be  seen  that  the  effect  of  these  changes  in  our  patent 
laws,  and  the  long  usage  and  construction  under  them,  is  entirely  to 
remove  tlie  objection,  that  the  patent  in  this  case  was  not  as  broad 
as  the  claim  in  the  writ,  and  did  not  comply  substantially  with  the 
requirements  connected  with  the  petition. 

From  want  of  full  attention  to  the  differences  between  the  English 
laws  and  ours,  on  patents,  the  views  thrown  out  in  some  of  the  early 
cases  in  this  country,  do  not  entirely  accord  with  those  now  offered. 
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Paine,  C.  C.  441 ;  Pennock  et  al.  v.  Dialogue,  2  Pet  1.  Some  other 
diversity  exists  at  times,  in  consequence  of  the  act  of  1793,  and  the 
usages  under  it  in  the  patent-office,  not  being  in  all  respects  as  the 
act  of  1836.  But  it  is  not  important,  in  this  case,  to  go  further  into 
these  considerations. 

The  next  objection  is,  that  this  description  in  the  letters  thus  con- 
sidered, covers  more  than  one  patent,  and  is,  therefore,  void. 

There  seems  to  have  been  no  good  reason  at  first,  unless  it  be  a 
fiscal  one  on  the  part  of  the  government  when  issuing  patents,  why 
more  than  one  in  favor  of  the  same  inventor  should  not  be  embraced 
in  one  instrument,  like  more  than  one  tract  of  land  in  one  deed,  or 
patent  for  land.     Phillipis  on  Pat  217. 

Each  could  be  set  out  in  separate  articles  or  paragraphs,  as  differ- 
ent counts  for  different  matters  in  libels  in  admiralty,  or  declarations 
at  common  law,  and  the  specifications  could  be  made  distinct  for 
each,  and  equally  clear. 

But  to  obtain  more  revenue,  the  public  officers  have  generally  de- 
clined to  issue  letters  for  more  than  one  patent  described  in  them. 
Renouard,  293 ;  Phillips  on  Pat  218.  The  courts  have  been  disposed 
to  acquiesce  in  the  practice,  as  conducive  to  clearness  and  certainty. 
And  if  letters  issue  otherwise  inadvertently,  to  hold  them,  as  a  general 
rule,  nulL  But  it  is  a  well-established  exception  that  patents  may 
be  united,  if  two  or  more,  included  in  one  set  of  letters,  relate  to  a 
like  subject,  or  are  in  their  nature  or  operation  connected  together. 
Phil,  on  Pat  218,  219 ;  Barrett  v.  Hall,  1  Mason,  C.  C.  447  ;  Moody 
V.  Fiske,  2  Mason,  C.  C.  112 ;  Wyeth  et  al  v.  Stone  et  al  1  Story, 
273. 

•  Those  here  are  of  that  character,  being  all  connected  [  *  484  ] 
with  the  use  of  the  improvements  in  the  steam-engine,  as 
applied  to  propel  carriages  or  vessels,  arid  may,  therefore,  be  united 
in  one  instrument 

Another  objection  is,  that  these  letters,  even  when  thus  connected 
i^th  the  specification,  are  not  sufficiently  clear  and  certain  in  their 
description  of  the  inventions. 

This  involves  a  question  of  law  only  iq  part,  or  so  far  as  regards 
the  construction  of  the  written  words  used.  Reutgen  v.  Kanowrs  et 
al  1  Wash.  C.  C.  168;  Davis  v.  Palmer  et  al.  2  Brockenbrough,  C. 
C.  303 ;  Wood  v.  Underbill,  5  How.  1.  The  degree  of  clearness  and 
freedom  from. ambiguity  required  in  such  cases,  is,  by  the  patent  act 
itself  of  1793,  to  be  sufficient  "  to  distinguish  the  same  from  all  other 
things  befote  known,  and  to  enable  any  person  skilled  in  the  art  or 
science  of  which  it  is  a  branch,  or  with  which  it  is  most  nearly  con- 
nected, to  make,  compound,  and  use  the  same."    1  Statutes  at  LargCi 
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321.  See  also  on  this,  Godson  on  Pat  153, 154 ;  2  Hen.  BL  489 ; 
Wood  V.  Underbill,  5  How.  1 ;  DavoU  et  ctL  v.  Brown,  1  Woodb.  & 
Min.  57 ;  Pet  C.  C.  301 ;  SuUivan  v.  Redfield,  Paine,  C-  C.  441. 

There  are  some  further  and  laudable  objects  in  having  exactness 
to  this  extent,  so  as,  when  the  specification  is  presented,  to  enable  the 
commissioner  of  patents  to  judge  correctly  whether  the  matter  claimed 
is  new,  or  too  broad.  3  Wheat  454 ;  3  Brod.  &  Bingh.  5;  1  Starkie, 
N.  P.  192.  So,  also,  to  enable  courts,  when  it  is  contested  afterwards 
before  them,  to  form  a  Uke  judgment  1  Starkie,  N.  P.  192.  And 
so  that  the  public,  while  the  term  continues,  may  be  able  to  under- 
stand what  the  patent  is,  and  refrain  from  its  use,  unless  licensed. 
Webster  on  Pat  86 ;  11  East,  105 ;  3  Merivale,  161 ;  Evans  v.  Eaton, 

3  Wash.  C.  C.  453 ;  4  Wash.  C.  C.  9 ;  Bovill  v.  Moore,  Davies's  Piat- 
ent  Cas.  361 ;  Lowell  v.  Lewis,  1  Mason,  C.  C.  182-189. 

In  the  present  instance,  yielding  to  the  force  of  such  reasons  in 
favor  of  a  due  and  rational  degree  of  certainty  in  describing  any  im- 
provements claimed  as  new,  there  still  seems  to  us,  though  without 
the  aid  of  experts^  and  machinists,  no  difficulty  in  ascertaining,  from 
the  language  used  here,  the  new  movement  intended  to  be  given  to 
the  steam-engine,  by  substituting  a  continued  rotary  motion  for  a 
crank  motion,  and  the  new  form  of  the  spiral  wheel,  when  the  engine 
is  used  in  vessels,  by  changing  the  form  of  the  paddles,  and  ^placing 
them  near  the  ends  of  the  arms ;  and  the  new  connection  of  the 
power  with  the  capstan  of  such  vessels,  by  inserting  the  upper  end 

of  the  shaft  into  the  capstan.  It  is  obvious,  also,  that  the 
[  *  485  ]  inventor  *  claims  as  his  improvement,  not  the  whole  of  the 

engine,  nor  the  whole  of  the  wheel,  but  both  merely  in  the 
new  and  superior  form  which  he  particularly  sets  out  He,  therefore, 
does  not  claim  too  much,  which  might  be  bad.  Hill  r.  Thompson  et 
oL  2  J.  Moore,  435 ;  4  Wash.  C.  C.  68 ;  Godson  on  PatentB,  189 ; 
Kay  V.  Marshall,  1  Myhie  &  Cr.  373 ;  1  Story,  273 ;  2  Mason,  C. 
C.  112 ;  4  Barn.  &  Aid.  541 ;  Bovill  v.  Moore,  2  Marsh.  Com.  P.  Bep. 
211. 

The  novelty  in  each  he  describes  clearly,  as  he  should;  and  it 
is  not  necessary  he  should  go  further.  1  Story,  286 ;  Webster  on 
Pat  86,  note ;  McFarlane  v.  Price,  1  Starkie,  199 ;  and  King  v*  Cut- 
ler, ibid.  354 ;  3  Car.  &  Payne,  611 ;  2  Mason,  C.  C.  112 ;  Kingsby 

6  Pirsson  on  Pat  61 ;  Godson  on  Pat  154 ;  Isaacs  i;.  Cooper  «i  a/. 

4  Wash.  C.  a  259. 

He  need  not  describe  particularly,  and  disclaim  all  the  old  parts. 

7  Wheat  435 ;  Phil,  on  Pat  270,  and  cases  cited. 

And  the  more  especially  is  that  unnecessary,  when  such  disclaimer 
is  manifestly,  in  substance,  the  result  of  his  claiming  as  new  only  the 


DECEMBER  TERM,  1847.  789 


Hogg  V.  Emerson.    6  H. 


portions  which  he  does  describe  specially.  All  which  is  reqaired 
on  principle  in  order  to  be  exact,  and  not  ambiguons,  thas  becomes 
so. 

It  is  to  be  recollected,  likewise,  that  the  models  and  drawings  were 
a  part  of  this  case  below,  and  are  proper  to  be  resorted  to  for  clearer 
information.  Earle  v.  Sawyer,  4  Mason,  C.  C.  9.  With  them,  and 
such  explanatory  testimony  as  experts  and  macbinbts  could  furnish, 
the  court  below  were  in  a  condition  to  understand  better  all  the  de- 
tails, and  to  decide  more  correctly  on  the  clearness  of  the  description  ; 
bat  from  all  we  have  seen  on  the  record  alone,  we  do  not  hesitate  to 
concur  in  the  views  on  this  point  as  expressed  in  that  court. 

In  conclusion,  on  the  other  objections  to  the  proof^  as  to  the  draw- 
ings, and  to  the  charge  below  in  relation  to  the  effect  of  them,  and  to 
the  destruction  of  them  by  fire,  we  likewise  approve  the  directions 
given  to  the  jury. 

The  destruction  by  fire  was  no  fault  of  the  inventor ;  and  his  rights 
had  all  become  previously  perfected.  This  is  too  plain  to  need  fur- 
ther illustration.  We  cannot  consent  to  be  over  astute  in  sustaining 
objections  to  patents.  4  East,  135 ;  Crosley  v,  Beverly,  3  Car.  & 
Payne,  513,  514.  The  true  rule  of  construction  in  respect  to  patents 
and  specifications,  and  the  doings  generally  of  inventors,  is  to  apply 
to  them  plain  and  ordinary  principles,  as  we  have  endeavored  to  on 
this  occasion,  and  not,  in  this  most  metaphysical  branch  of  modern 
law,  to  yield  to  subtilties  and  technicalities,  unsuited  to  the  subject, 
and  not  in  keeping  with  the  liberal  spirit  of  the  age,  and  likely  to 
prove  ruinous  to  a  class  of  the  community  so  inconsiderate 
*  and  unskilled  in  business,  as  men  of  genius  and  inventors  [  *486  ] 
usually  are. 

Indeed,  the  English  letters-patent  themselves,  now,  however  differ- 
ent may  have  been  once  their  form,  or  the  practice  under  them,  declare 
that  '^  they  are  to  be  construed  "  <^  in  the  most  favorable  and  bene- 
ficial sense,  for  the  best  advantage "  of  the  patentee.  Godson  on 
Pat.  24,  App.  7 ;  Sangsby  &  Pirsson  on  Patents,  35.  See  also,  on 
this  rule.  Grant  i;.  Raymond,  6  Pet.  218 ;  Ames  i;.  Howard,  1  Sum- 
ner, 482-485  ;  Wyeth  v.  Stone,  1  Story,  273,  287 ;  Blanchard  r. 
Sprague,  2  Story,  164 ;  2  Brockenbrough,  C.  C.  303 ;  2  Barn.  & 
Aid.  345,  in  The  King  v.  Wheeler ;  4  How.  646,  in  Wilson  v.  Rous- 
seau etcd.;  1  Crompt  Mees.  &  Ros.  864,  876,  in  Russell  i;.  Cowly. 

The  judgment  below  is  affirmed 

Note.  After  the  delivery  of  this  opinion,  the  counsel  for  the  plain- 
tiffs in  error  suggested  that  other  questions  were  made  below  which 
they  desired  to  be  considered,  and,  therefore,  moved  for  another  certU 
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orari  to  bring  them  up.     This  was  allowed,  and  judgment  suspended 
till  the  next  term. 

Chief  Justice  Taney,  Justice  Daniel,  and  Justice  Grier,  dissented 
from  the  opinion  of  the  court. 

11  H.  587;  14  H.  156. 


William  Houston  and  others,  and  Fhancis  Fisk  and  others,  Flain- 
tii&  in  Error,  v.  Tub  City  Bank  of  Nbw  OftLEANS. 

6  H.  486. 

Under  the  bankrapt  act  of  August  12,  1841,  (5  Stats,  at  Lai^,  440,)  the  district  courts  had 
power  to  order  a  sale  of  property  of  the  bankrupt,  under  mortgage,  and  make  a  title  free 
from  the  mortgages,  marshalling  and  disposing  of  the  proceeds,  according  to  the  priorities 
of  those  interested. 

The- case  is  stated  in  the  opinion  of  the  court 

Johnson  and  Clai/j  for  the  plaintiffs. 
Sergeant  contra. 

[  *  604  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  conrL 

This  case  is  brought  here  by  a  writ  of  error  directed  to 
the  supreme  court  of  the  State  of  Loubiana,  under  the  twenty-fifth 
section  of  the  act  of  1789.^  The  record  is  voluminous,  and  neces- 
sarily so  from  the  nature  of  the  controversy  in  the  state  courts.  Bat 
the  following  summary  statement  contains  all  the  facts  material  to 
the  question  now  before  this  court  upon  the  writ  of  error. 

In  1842,  Thomas  Banks,  a  citizen  of  New  Orleans,  was  dedaied 
a  bankrupt,  under  the  act  of  congress  to  establish  a  uniform  system 
of  bankruptcy,  and  F.  B.  Conrad  appointed  his  assignee.  At  the 
time  of  his  bankruptcy,  he  was  the  owner  of  certain  real  property  in 
New  Orleans,  called  Banks's  Arcade,  upon  which  he  had  executed 
three  several  mortgages,  all  of  them  outstanding  and  unsatisfied  at 
the  time  he  became  a  bankrupt.  The  first  was  to  the  New  Orleans 
Canal  and  Banking  Company ;  the  second  to  the  CarroUton  Railroad 
Company ;  and  the  third  to  the  City  Bank  of  New  Orleans. 

Upon  the  application  of  the  assignee,  the  district  court  of  the  United 
States  ordered  those  mortgaged  premises  to  bq  sold,  and  directed  that 
the  mortgages  should  be  cancelled,  and  the  property  sold  free  firom 

incumbrance,  rendering  to  the  parties  interested  their  respec- 
[  •  605  ]  tive  priorities  in  the  proceeds.     It  *  was  accordingly  sold, 

and  purchased  by  the  appellants ;  and  they  having  complied 

1 1  Stats,  at  Lai^e,  85. 
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with  the  terms  of  sale,  conveyances  have  been  made  to  them  by  the 
assignee,  and  possession  delivered. 

Before  the  money  was  paid  by  the  purchasers,  there  were  some 
proceedings  in  the  state  courts  in  order  to  obtain  the  actual  cancella- 
tion of  these  mortgages  in  the  office  in  which  they  were  recorded. 
But  these  proceedings  are  not  material  to  the  question  before  this 
court,  and  it  is  unnecessary  to  state  them. 

After  the  sale  was  made  and  reported  by  the  assignee,  the  New 
Orleans  Canal  and  Banking  Company,  which  held  the  elder  mort- 
gage, filed  a  petition  in  the  district  court,  praying  that  the  proceeds 
of  the  sale  might  be  paid  over  to  that  bank ;  the  whole  amount  for 
^irhich  the  property  was  sold  being  insufficient  to  satisfy  the  debt  due 
on  that  mortgage.  The  said  bank  had,  it  appears,  before  this  appli- 
cation was  made,  consented  to  the  sale  by  the  assignee,  and  agreed 
that  the  mortgages  in  its  favor  should  be  cancelled  for  the  purpose  of 
giving  titles  to  the  purchasers,  reserving  its  rights  to  be  paid  first  out 
of  the  proceeds. 

But  neither  the  CarroUton  Railroad  Company  nor  the  City  Bank 
of  New  Orleans  appeared  in  the  district  court  in  any  of  the  proceed- 
ings hereinbefore  mentioned,  although  regularly  notified.  Nor  did 
either  of  them  exhibit  or  prove  any  claim  against  the  bankrupt's 
estate,  nor  assent  or  object  to  the  sale,  or  to  any  of  the  proceedings 
therein. 

Subsequently,  however,  and  after  the  proceedings  upon  this  subject 
in  the  district  court  had  been  completed,  and  the  purchasers  had 
complied  with  the  terms  of  sale,  and  received  their  titles  firom  the 
assignee,  and  been  placed  in  possession  of  the  premises,  the  City 
Bank  of  New  Orleans,  which  held  the  third  mortgage,  instituted  a 
suit  in  the  commercial  court  of  the  State,  for  the  purpose  of  charg- 
ing the  property  in  the  hands  of  the  purchasers  with  the  money  due 
on  its  mortgage.  The  purchasers  resisted  the  claim,  upon  the  ground 
that  they  were  entitled  to  hold  the  property  free  and  discharged  firom 
this  incumbrance,  under  the  sale  made  to  them  by  the  assignee,  as 
hereinbefore  stated.  And  the  commercial  court  having  decided  in 
favor  of  the  validity  of  this  defence,  the  bank  appealed  to  the 
supreme  court  of  the  State,  where  the  question  was  raised  and 
argued,  whether,  under  the  act  of  congress  establishing  a  uniform 
system  of  bankruptcy,  the  purchasers  were  entitled  to  hold  the 
premises  firee  and  discharged  firom  the  mortgage  to  the  City 
Bank. 

Upon  this  question,  the  supreme  court  reversed  the  judg- 
ment *  of  the  commercial  court,  and  adjudged  that  the  prop-  [  *  506  ] 
erty  should  be  seized  by  the  sheriff,  and  sold  to  satisfy  the 
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demand  of  the  bank.     And  it  is  this  judgment  of  the  supreme  court 
of  Louisiana  that  is  now  before  this  court  for  revision. 

The  record  manifestly  presents  a  case  within  the  twenty-fifth  sec- 
tion of  the  act  of  congress  of  1789,  and  the  jurisdiction  of  this  court 
has  not  been  disputed.  The  authority  of  the  district  court  of  the 
United  States  to  order  the  sale  of  the  property  free  fix>m  and  dis- 
charged of  the  incumbrances,  as  mentioned  in  the  proceedings,  was 
drawn  in  question,  and  the  decision  of  the  supreme  court  of  the 
State  was  against  the  validity  of  the  authority  thus  exercised  by  the 
district  court.  And  this  is  the  only  question  upon  which  this  court 
is  authorized  to  pass  judgment ;  for  the  same  section  of  the  act  of 
1789,  which  gives  jurisdiction  in  the  cases  therein  enumerated,  forbids 
it  to  be  exercised  over  any  other  question  which  may  have  arisen  in 
the  case,  or  been  decided  by  the  state  court 

The  question,  then,  to  be  decided  by  this  court  is  simply  this :  Are 
the  purchasers  under  the  sale  made  by  the  assignee  of  Thomas 
Banks,  as  hereinbefore  stated,  under  the  authority  of  the  district  court, 
entitled  to  hold  the  property  free  and  discharged  from  the  mortga^ 
and  incumbrance  of  the  City  Bank  ? 

With  every  respect  for  the  learned  state  court  which  has  decided 
against  the  right  of  the  purchasers,  we  cannot  persuade  ourselves 
that  it  can  be  either  necessary  or  proper,  at  this  day,  for  this  court,  in 
deciding  a  case  like  this,  to  enter  into  an  argument  upon  the  oon- 
Btruction  of  the  bankrupt  law,  in  order  to  vindicate  its  judgment 
The  power  of  the  district  court  over  mortgages,  in  cases  of  bank- 
ruptcy, was  fully  argued  and  considered  in  the  two  cases  reported  in 
3  How.  292,  and  426,  as  appears  by  the  opinions  delivered  by  the 
court,  and  the  opinions  of  the  justices  who  dissented.  But  whatever 
difference  of  opinion  existed  as  to  some  of  the  propositions  main- 
tained in  these  cases  by  the  majority  of  the  court,  there  has  been  no 
division  of  opinion  upon  a  question  like  the  one  presented  in  this 
record.  And  the  court  are  unanimously  of  opinion,  that  the  sale 
made  by  the  assignee  of  the  property  in  question  is  valid,  and  that 
tile  purchasers  are  entitled  to  hold  it  free  and  discharged  from  the 
mortgage  to  the  City  Bank,  and  from  all  other  incumbrances  men- 
tioned in  the  proceedings. 

The  judgment  of  the  supreme  court  of  Louisiana  must,  therefore, 
be  reversed. 
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Tns  West  River  Bridge  Company,  Plaintifis  in  Error,  v.  Joseph 
Dix  and  the  Towns  of  Brattleboro'  and  Dummerston,  in  the 
County  op  Windham,  Defendants  in  Error.  The  West  River 
Bridge  Company,  PlaintifFs  in  Error,  v.  The  Towns  op  Brattle- 
boro' and  Dummerston,  in  the  County  of  Windham,  and  Joseph 
Dix,  Asa  Boyden,  and  Phineas  Underwood,  Defendants  in  Error. 

6  H.  507. 

A  bridge,  erected  and  owned  bj  a  private  corporation,  and  held  for  the  purpose  of  exercis- 
ing the  franchise  granted  bj  its  charter,  to  take  toll  for  passing  the  same,  maj  bo  taken 
and  laid  oat  as  a  part  of  a  public  highwaj,  under  a  general  law  of  the  State,  authorizing 
the  act,  compensation  being  adjusted  and  made  to  the  corporation  in  the  same  manner  as 
to  natural  persons  for  taking  their  property ;  and  such  a  law,  so  applied,  does  not  impair 
the  obligation  of  any  contract 

The  cases  are  stated  in  the  opinion  of  the  court 
Webster  and  CoUamer^  for  the  plaintiffs. 

PhelpSj  contriu 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  529  ] 

The  West  River  Bridge  Company,  plaintifis,  v.  Joseph 
Dix  and  the  Towns  of  Brattleboro'  and  Dummerston,  defendants, 
upon  a  "writ  of  error  to  the  supreme  court  of  judicature  of  the  State 
of  Vermont,  sitting  in  certain  proceedings  as  a  court  of  law ;  and 
the  same  Plaintifis  v.  The  Towns  of  Brattleboro'  and  Dummerston, 
and  Joseph  Dix,  Asa  Boyden,  and  Phineas  Underwood,  upon  a  writ 
of  error  to  the  supreme  court  of  judicature,  and  to  the  chancellor  of 
the  first  circuit  of  the  State  of  Vermont 

These  two  causes  have  been  treated  in  the  argument  as 
one,  *  and  such  they  essentially  are.     Though  prosecuted  in  [  *  530  ] 
different  forms  and  in  different  forums  below,  they  are 
merely  various  modes  of  endeavoring  to  attain  the  same  end,  and  a 
decision  in  either  of  the  only  question  they  raise  for  the  cognizance 
of  this  court  disposes  equally  of  that  question  in  the  other. 

They  are  brought  before  us  under  the  twenty-fifth  section^  of  the 
judiciary  act,  in  order  to  test  the  conformity  with  the  constitution 
of  the  United  States  of  certain  statutes  of  Vermont;  laws  that 
haye  been  sustained  by  the  supreme  court  of  Vermont,  but  which 
it  is  alleged  are  repugnant  to  the  tenth  section  of  the  first  article  of 
the  constitution,  prohibiting  the  passage  of  state  laws  impairing  the 
obligation  of  contracts. 

^  1  Stats,  at  Large,  85. 
voii.  XVI.  67 
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It  appears  firom  the  records  of  these  causes,  that,  in  the  year  1795, 
the  plaintiffs  in  error  were,  by  act  of  the  legislature  of  Vermont,  cre- 
ated a  corporation,  and  invested  with  the  exclusive  privilege  of  erect- 
ing a  bridge  over  West  River,  within  four  miles  of  its  mouth,  and 
with  the  right  of  taking  tolls  for  passing  the  same.  The  franchise 
granted  this  corporation  was  to  continue  for  one  hundred  years,  and 
the  period  originally  prescribed  for  its  duration  has  not  yet  expired. 
The  corporation  erected  their  bridge,  have  maintained  and  used  it, 
and  enjoyed  the  franchise  granted  to  them  by  law,  until  the  insti- 
tution of  the  proceeding  now  under  review. 

By  the  general  law  of  Vermont,  relating  to  roads,  passed  19th 
November,  1839,  tnde  Revised  Laws  of  Vermont,  p.  563,  the  coun- 
ty courts  are  authorized,  upon  petition,  to  appoint  commissioners  to 
lay  out  highways  within  their  respective  counties,  and  to  assess  the 
damages  which  may  accrue  to  landholders  by  the  opening  of  roads, 
and  these  courts,  upon  the  reports  of  the  commissioners  so  appointed, 
are  empowered  to  establish  roads  within  the  bounds  of  their  local 
jurisdiction.  A  similar  power  is  vested  in  the  supreme  court,  to  lay 
out  and  establish  highways  extending  through  several  counties. 

By  an  act  of  the  legislature  of  Vermont,  passed  November  19, 
1839,  it  is  declared,  that  "  whenever  there  shall  be  occasion  for  any 
new  highway  in  any  town  or  towns  of  this  State,  the  supreme  and 
county  courts  shall  have  the  same  power  to  take  any  real  estate, 
easement,  or  franchise  of  any  turnpike  or  other  corporation,  when  in 
their  judgment  the  public  good  requires  a  public  highway,  which 
such  courts  now  have,  by  the  laws  of  the  State,  to  lay  out  highways 
over  individual  or  private  property ;  and  the  same  power  is  granted, 
and  the  same  rules  shall  be  observed,  in  making  compensation  to  all 
such  corporations  and  persons  whose  estates,  easement,  franchise,  or 
rights  shall  be  taken,  as  are  now  granted  and  provided  in 
[  *  631  ]  other  *  cases."  Under  the  authority  of  these  statutes,  and 
in  the  modes  therein  presoribed,  a  proceeding  was  instituted 
in  the  county  court  of  Windham,  upon  the  petition  of  Joseph  Dix 
and  others,  in  which,  by  the  judgment  of  that  court,  a  public  road 
was  extended  and  established  between  certain  termini,  passing  over 
and  upon  the  bridge  of  the  plaintiffs,  and  converting  it  into  a  free 
public  highway.  By  the  proceedings  and  judgment  just  mentioned, 
compensation  was  assessed  and  awarded  to  the  plaintiffs  for  this  ap- 
propriation of  their  property,  and  for  the  consequent  extinguishment 
of  their  franchise.  The  judgment  of  the  county  court,  having  been 
carried  by  certiorari  before  the  supreme  court  of  the  State,  was  by 
the  latter  tribunal  affirmed. 

Fending  the  proceedings  at  law  upon  the  petition  of  Dix  and 
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others,  a  bill  was  presented  by  the  plaintiffs  in  error  to  the  chancellor 
of  the  first  judicial  circuit  of  the  State  of  Vermont,  praying  an  in- 
junction to  those  proceedings  so  far  as  they  related  to  the  plaintiffs 
or  to  the  real  estate,  easement,  or  franchise  belonging  to  them.  This 
bill,  having  been  demurred  to,  was  dismissed  by  the  chancellor,  whose 
decree  was  affirmed  on  appeal  to  the  supreme  court,  and  a  writ  of 
error  to  the  last  decision  brings  up  the  case  on  the  second  record. 

In  considering  the  question  propounded  in  these  causes,  there  can 
be  no  doubt,  nor  has  it  been  doubted  in  argument,  on  either  side  of 
this  controversy,  that  the  charter  of  incorporation  granted  to  the 
plaintifis  in  1793,  with  the  rights  and  privileges  it  declared  or  implied, 
formed  a  contract  between  the  plaintiffs  and  the  State  of  Vermont 
which  the  latter,  under  the  inhibition  in  the  10th  section  of  the  first 
article  of  the  constitution,  could  have  no  power  to  impair.  Yet  this 
proposition,  though  taken  as  a  postulate  on  both  sides,  determines 
nothing  as  to  the  real  merits  of  these  causes.  True,  it  furnishes  a 
guide  to  our  inquiries,  yet  leaves  those  inquiries  still  open,  in  their 
widest  extent,  as  to  the  real  position  of  the  parties  with  reference  to 
the  state  legislation  or  to  the  constitution.  Following  the  guide  thus 
furnished  us,  we  will  proceed  to  ascertain  that  position.  No  State, 
it  is  declared,  shall  pass  a  law  impairing  the  obligation  of  contracts ; 
yet,  with  this  concession  constantly  yielded,  it  cannot  be  justly  dis- 
puted, that  in  every  political  sovereign  community  there  inheres  nee- 
essarily  the  right  and  the  duty  of  guarding  its  own  existence,  and  of 
protecting  and  promoting  the  interests  and  welfare  of  the  community 
at  large.  This  power  and  this  duty  are  to  be  exerted  not  only  in  the 
highest  acts  of  sovereignty,  and  in  the  external  relations  of  govern- 
ments; they  reach  and  comprehend  likewise  the  interior  polity  and 
relations  of  social  life,  which  should  be  regulated  with 
*  reference  to  the  advantage  of  the  whole  society.  This  [  *  532  ] 
power,  denominated  the  eminent  domain  of  the  State,  is,  as 
its  name  imports,  paramount  to  all  private  rights  vested  under  the 
government,  and  these*  last  are,  by  necessary  implication,  held  in 
subordination  to  this  power,  and  must  yield  in  every  instance  to  its 
proper  exercise. 

The  constitution  of  the  United  States,  although  adopted  by  the 
sovereign  States  of  this  Union,  and  proclaimed  in  its  own  language 
to  be  the  supreme  law  for  their  government,  can,  by  no  rational  inter- 
pretation, be  brought  to  conflict  with  this  attribute  in  the  States ; 
there  is  no  express  delegation  of  it  by  the  constitution;  and  it  would 
imply  an  incredible  fatuity  in  the  States,  to  ascribe  to  them  the  inten- 
tion to  relinquish  the  power  of  self-government  and  self-preservation. 
A  correct  view  of  this  matter  must  demonstrate,  moreover,  that  the 
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right  of  eminent  domain  in  government  in  nowise  interferes  with  the 
inviolability  of  contracts ;  that  the  most  sanctimonious  regard  for  the 
one  is  perfectly  consistent  with  the  possession  and  exercise  of  the 
other. 

Under  every  established  government^  the  tenm^e  of  property  is  de- 
rived mediately  or  immediately  from  the  sovereign  power  of  the 
political  body,  organized  in  such  mode  or  exerted  in  such  way  as  the 
community  or  State  may  have  thought  proper  to  ordain.  It  can  rest 
on  no  other  foundation,  can  have  no  other  guarantee.  It  is  owing  to 
these  characteristics  only,  in  the  original  nature  of  tenure,  that  ap- 
peals can  be  made  to  the  laws  either  for  the  protection  or  assertion 
of  the  rights  of  property.  Upon  any  other  hypothesis,  the  law  of 
property  would  be  simply  the  law  of  force.  Now  it  is  undeniable, 
that  the  investment  of  property  in  the  citizen  by  the  government, 
whether  made  for  a  pecuniary  consideration  or  founded  on  conditioDS 
of  civil  or  political  duty,  is  a  contract  between  the  State,  or  the  gov- 
ernment acting  as  its  agent,  and  the  grantee ;  and  both  the  parties 
thereto  are  bound  in  good  faith  to  fulfil  it.  But  into  all  contracts, 
whether  made  between  States  and  individuals,  or  between  individuals 
only,  there  enter  conditions  which  arise  not  out  of  the  literal  terms 
of  the  contract  itself ;  they  are  superinduced  by  the  preexisting  and 
higher  authority  of  the  laws  of  nature,  of  nations,  or  of  the  community 
to  which  the  parties  belong ;  they  are  always  presumed,  and  must  be 
presumed,  to  be  known  and  recognized  by  all,  are  binding  upon  all, 
and  need  never,  therefore,  be  carried  into  express  stipulation,  for  this 
could  add  nothing  to  their  force.  Every  contract  is  made  in  subor- 
dination to  them,  and  must  yield  to  their  control,  as  conditions 
inherent  and  paramount,  wherever  a  necessity  for  their  execution 
shall  occur.  Such  a  condition  is  the  right  of  eminent 
[  *  533  ]  *  domain.  This  right  does  not  operate  to  impair  the  con- 
tract affected  by  it,  but  recognizes  its  obligation  in  the  fullest 
extent,  claiming  only  the  fulfilment  of  an  essential  and  inseparable 
condition.  Thus,  in  claiming  the  resumption  or  qualification  of  an 
investiture,  it  insists  merely  on  the  true  nature  and  character  of  the 
right  invested.  The  impairing  of  contracts  inhibited  by  the  constitu- 
tion can  scarcely,  by  the  greatest  violence  of  construction,  be  made 
applicable  to  the  enforcing  of  the  terms  or  necessary  import  of  a  con- 
tract ;  the  language  and  meaning  of  the  inhibition  were  designed  to 
embrace  proceedings  attempting  the  interpolation  of  some  new  term 
or  condition  foreign  to  the  original  agreement,  and  therefore  incon- 
sistent with  and  violative  thereof.  It  then  being  dear  that  the 
power  in  question  not  being  within  the  purview  of  the  restriction  im- 
posed by  the  10th  section  of  the  first  article  of  the  constitation,  it 
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remains  with  the  States  to  the  fall  extent  in  which  it  inheres  in  every 
sovereign  government,  to  be  exercised  by  them  in  that  degree  that 
shall  by  them  be  deemed  commensurate  with  pubUc  necessity.  So 
long  as  they  shall  steer  dear  of  the  single  predicament  denounced  by 
the  constitution,  shall  avoid  interference  with  the  obligation  of  con- 
tracts, the  wisdom,  the  modes,  the  policy,  the  hardship  of  any  exer- 
tion of  this  power  are  subjects  not  within  the  proper  cognizance  of 
this  court  This  is,  in  truth,  purely  a  question  of  power ;  and,  con- 
ceding the  power  to  reside  in  the  state  government,  this  concession 
iKTOuld  seem  to  close  the  door  upon  all  further  controversy  in  connec- 
tion with  it  The  instances  of  the  exertion  of  this  power,  in  some 
mode  or  other,  from  the  very  foundation  of  civil  government,  have 
been  so  numerous  and  familiar,  that  it  seems  somewhat  strange,  at 
this  day,  to  raise  a  doubt  or  question  concerning  it  In  fact,  the 
whole  policy  of  the  country,  relative  to  roads,  mills,  bridges,  and  ca- 
nals, rests  upon  this  single  power,  under  which  lands  have  been 
always  condemned ;  and  without  the  exertion  of  this  power,  not  one 
of  the  improvements  just  mentioned  could  be  constructed.  In  our 
country,  it  is  believed  that  the  power  was  never,  or,  at  any  rate, 
rarely,  questioned,  imtil  the  opinion  seems  to  have  obtained,  that  the 
right  of  property  in  a  chartered  corporation  was  more  sacred  and  in- 
tangible than  the  same  right  could  possibly  be  in  the  person  of  the 
citizen ;  an  opinion  which  must  be  without  any  grounds  to  rest  upon, 
until  it  can  be  demonstrated  either  that  the  ideal  creature  is  more 
than  a  person,  or  the  corporeal  being  is  less.  For,  as  a  question  of 
the  power  to  appropriate  to  public  uses  the  property  of  private  per- 
sons, resting  upon  the  ordinary  foundations  of  private  right,  there 
would  seem  to  be  room  neither  for  doubt  nor  difficulty.  A 
*  distinction  has  been  attempted,  in  argument,  between  the  [  *  534  ] 
power  of  a  government  to  appropriate  for  public  uses  prop- 
erty which  is  corporeal,  or  may  be  said  to  be  in  being,  and  the  like 
power  in  the  government  to  resume  or  extinguish  a  franchise.  The 
distinction,  thus  attempted,  we  regard  as  a  refinement  which  has  no 
foundation  in  reason,  and  one  that,  in  truth,  avoids  the  true  legal  or 
constitutional  question  in  these  causes ;  namely,  that  of  the  right  in 
private  persons,  in  the  use  or  enjoyment  of  their  private  property,  to 
control  and  actually  to  prohibit  the  power  and  duty  of  the  govern- 
ment to  advance  than  protect  the  general  good.  We  are  aware  of 
nothing  peculiar  to  a  franchise  which  can  class  it  higher,  or  render  it 
more  sacred,  than  other  property.  A  franchise  is  property,  and  nothing 
more ;  it  is  incorporeal  property,  and  is  so  defined  by  Justice  Black- 
stone,  wben  treating,  in  his  second  volume,  c  3,  p.  20,  of  the  Eights 
of  Things.    It  is  its  character  of  property  only  which  imparts  to  it 
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value,  and  alone  authorizes  in  individuals  a  right  of  action  for  invas- 
ions or  disturbances  of  its  enjoyment.  Vide  BL  CJomm.  vol.  3, 
c.  16,  p.  236,  as  to  injuries  to  this  description  of  private  property,  and 
the  remedies  given  for  redressing  them.  A  franchise,  therefore,  to 
erect  a  bridge,  to  construct  a  road,  to  keep  a  ferry,  and  to  collect  tolls 
upon  them,  grafted  by  the  authority  of  the  State,  we  regard  as  oc- 
cupying the  same  position,  with  respect  to  the  paramount  power  and 
duty  of  the  State  to  promote  and  protect  the  public  good,  as  does  the 
right  of  the  citizen  to  the  possession  and  enjoyment  of  his  land  under 
his  patent  or  contract  with  the  State,  and  it  can  no  more  interpose 
any  obstruction  in  the  way  of  their  just  exertion.  Such  exertion  we 
hold  to  be  not  within  the  inhibition  of  the  constitution,  and  no  viola- 
tion of  a  contract  The  power  of  a  State,  in  the  exercise  of  eminent 
domain,  to  extinguish  immediately  a  franchise  it  had  granted,  appears 
never  to  have  been  directly  brought  here  for  adjudication,  and  conse- 
quently has  not  been  heretofore  formally  propounded  from  this  court; 
but  in  England,  this  power,  to  the  fullest  extent,  was  recognized  in 
the  case  of  The  Governor  and  Company  of  the  Cast  Plate  Manufac- 
turers V.  Meredith,  4  Term  Reports,  794,  and  Lord  Kenyon,  especially 
in  that  case,  founded  solely  upon  this  power  the  entire  policy  and 
authority  of  all  the  road  and  canal  laws  of  the  kingdom. 

The  several  state  decisions  cited  in  the  argument,  from  3  Paige's 
Chancery  Reports,  p.  46,  from  23  Pickering,  p.  361,  from  17  Connec- 
ticut Reports,  p.  454,  from  8  New  Hampshire  Reports,  p.  398,  from 
10  New  Hampshire  Reports,  p.  371,  and  11  New  Hampshire  Reports, 
p.  20,  are  accordant  with  the  decision  above  mentioned, 
[  *536  ]  from  4  Dunford  and  East,  and  entirely  •supported  by  it 
One  of  these  state  decisions,  namely,  the  case  of  the  Enfield 
Toll-Bridge  Company  v.  The  Hartford  and  New  Haven  Railroad 
Company,  17  Connecticut  Reports,  464,  places  the  principle  asserted 
in  an  attitude  so  striking,  as  seems  to  render  that  case  worthy  of  a 
separate  notice.  The  legislature  of  Connecticut,  having  previously 
incorporated  the  Enfield  Bridge  Company,  inserted,  in  a  charter  sub- 
sequently granted  by  them  to  the  Hartford  and  Springfield  Railroad 
Company,  a  provision  in  these  words :  "  That  nothing  therein  con- 
tained shall  be  construed  to  prejudice  or  impair  any  of  the  rights 
now  vested  in  the  Enfield  Bridge  Company."  This  provision,  com- 
prehensive as  its  language  may  seem  to  be,  was  decided  by  the 
supreme  court  of  the  State  as  not  embracing  any  exemption  of  the 
Bridge  Company  from  the  legislative  power  of  eminent  domain,  with 
respect  to  its  franchise,  but  to  declare  this,  and  this  only,  —  that,  not- 
withstanding the  privilege  of  constructing  a  railroad  from  Hartford 
to  Springfield  in  the  most  direct  and  feasible  route,  granted  by  ib» 
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latter  charter,  the  franchise  of  the  Enfield  Bridge  Company  should 
remain  as  inviolate  as  the  property  of  other  citizens  of  the  State. 
These  decisions  sustain  clearly  the  following  positions,  comprised  in 
this  smnmary  given  by  Chancellor  Walworth,  3  Paige's  Reports,  p.  73, 
"where  he  says,  that,  ^^  notwithstanding  the  grant  to  individuals,  the 
eminent  domain,  the  highest  and  most  exact  idea  of  property,  remains 
in  the  government,  or  in  the  aggregate  body  of  the  people  in  their 
sovereign  capacity ;  and  they  have  a  right  to  resume  the  possession 
of  the  property  in  the  manner  directed  by  the  constitution  and  laws 
of  the  State,  whenever  the  public  interest  requires  it  This  right  of 
resumption  may  be  exercised,  not  only  where  the  safety,  but  also 
where  the  interest,  or  even  the  expediency,  of  the  State  is  concerned." 
In  these  positions,  containing  no  exception  with  regard  to  property 
in  a  franchise,  (an  exception  which  we  should  deem  to  be  without 
warrant  in  reason,)  we  recognize  the  true  doctrines  of  the  law  as  ap- 
plicable to  the  cases  before  us.  In  considering  the  question  of  con- 
stitutional power,  —  the  only  question  properly  presented  upon  these 
records, — we  institute  no  inquiry  as  to  the  adequacy  or  inadequacy 
of  the  compensation  allowed  to  the  plaintiffs  in  error  for  the  extinguish- 
ment of  their  franchise ;  nor  do  we  inquire  into  the  conformity  between 
the  modes  prescribed  by  the  statutes  of  Vermont  and  the  proceedings 
which  actually  were  adopted  in  the  execution  of  those  statutes ;  these 
are  matters  regarded  by  this  court  as  peculiarly  belonging  to  the 
tribunals  designated  by  the  State  for  the  exercise  of  her  legitimate 
authority,  and  as  being  without  the  province  assigned  to  this  court 
by  the  judiciary  act 

*  Upon  the  whole,  we  consider  the  authority  claimed  for  [  *  536  J 
the  State  of  Vermont,  and  the  exertion  of  that  authority 
which  has  occurred  under  the  provisions  of  the  statutes  above  men- 
tioned, by  the  extinguishment  of  the  franchise  previously  granted  the 
plaintiffs,  as  set  forth  upon  the  records  before  us,  as  presenting  no 
instance  of  the  impairing  of  a  contract,  within  the  meaning  of  the 
10th  section  of  the  1st  article  of  the  constitution,  and  consequeutiy 
no  case  which  is  proper  for  the  interposition  of  this  court  The  de- 
cisions of  the  supreme  court  of  Vermont  are  therefore  affirmed. 

JVFLean,  J.  As  this  is  a  constitutional  question  of  considerable 
practical  importance,  I  will  state  succinctly  my  general  views  on  the 
subject 

The  West  River  Bridge,  under  the  statutes  of  Vermont,  was  ap- 
propriated to  public  purposes.  And  it  is  aUeged  that  the  charter 
under  which  the  bridge  was  built  and  possessed  by  such  appropriation 
wa3  impaired.     Our  inquiry  is  Hmited  to  this  point    For  whatever 
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injury  the  proceeding  may  have  done  to  the  interests  of  the  corpoiap 
tion,  unless  its  contract  with  the  State  was  impaired,  we  have  no 
jurisdiction  of  the  case. 

The  power  in  a  State  to  take  private  property  for  public  use,  is 
undoubted.  It  is  an  incident  to  sovereignty,  and  its  exercise  is  often 
essential  to  advance  the  public  interests.  This  act  is  done  under  the 
regulations  of  the  State.  If  those  regulations  have  not  been  strictly 
observed,  that  is  not  a  matter  of  inquiry  for  this  court  The  local 
tribunals  have  the  exclusive  power  in  such  cases. 

This  act  by  a  State  has  never  been  held  to  impair  the  obligations 
of  the  contract  by  which  the  property  appropriated  was  held.  The 
power  acts  upon  the  property,  and  not  on  the  contract.  A  State 
cannot  annul  or  modify  a  grant  of  land  fairly  made.  But  it  may 
take  the  land  for  public  use.  This  is  done  by  making  compensation 
for  the  property  taken,  as  provided  by  law.  But  if  it  be  an  appro- 
priation of  property  to  public  use,  it  cannot  be  held  to  impair  the 
obligations  of  the  contract. 

It  is  insisted,  that  this  was  a  pretended  exercise  of  the  power  of 
the  eminent  domain,  with  the  view  of  destroying  the  force  and  obli- 
gation of  the  plaintiffs'  charter. 

This  whole  proceeding  was  under  a  standing  law  of  the  State,  and 
it  was  sanctioned,  on  an  appeal,  by  the  supreme  court  of  the  State. 
A  procedure  thus  authorized  by  law,  and  sanctioned,  cannot  be  lightly 

regarded.     It  has  aU  the  solemnities  of  a  sovereign  act 
[  *  537  ]       *  But  it  is  said  that  the  franchise  of  the  plaintiff  cannot 
be  denominated  property ;  that  ^^  it  included  the  grant  of  no 
property,  real  or  personal ;  that  it  lay  in  grant,  and  not  in  livery," 

If  the  action  of  the  State  had  been  upon  the  franchise  only,  this 
objection  would  be  unanswerable.  The  State  cannot  modify  or 
repeal  a  charter  for  a  bridge,  a  turnpike-road,  or  a  bank,  or  any  other 
private  charter,  unless  the  power  to  do  so  has  been  reserved  in  the 
original  grant  But  no  one  doubts  the  power  of  the  State  to  take  a 
banking-house  for  public  use,  or  any  other  real  or  personal  property 
owned  by  the  bank.  In  this  respect,  a  corporation  holds  property 
subject  to  the  eminent  domain,  the  same  as  citizens.  The  great  ob- 
ject of  an  act  of  incorporation  is,  to  enable  a  body  of  men  to  exer- 
cise the  faculties  of  an  individual.  Peculiar  privileges  are  sometimes 
vested  in  the  body  poUtic,  with  the  view  of  advancing  the  conven- 
ience and  interests  of  the  public 

The  franchise  no  more  iJian  a  grant  for  land  can  be  annulled  by 
the  State.  These  muniments  of  right  are  alike  protected.  But  the 
property  held  under  both,  is  held  subject  to  a  public  necessity,  to  be 
determined  by  the  State.    In  either  case,  the  property  being  taken, 
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renders  valueless  the  evidence  of  right.  But  this  does  not,  in  the 
sense  of  the  constitution,  impair  the  contracts.  The  bridge,  and  the 
ground  connected  with  it,  together  with  the  right  of  exacting  toll,  are 
the  elements  which  constitute  the  value  of  the  bridge.  The  situation 
and  productiveness  of  the  soil,  constitute  the  value  of  land.  In  both 
cases,  an  estimate  is  made  of  the  value,  under  prescribed  forms,  and 
it  is  paid  when  the  property  is  taken  for  public  use.  And  in  these 
cases  the  evidences  of  right  are  incidents  to  the  property. 

No  State  could  resume  a  charter,  under  the  power  of  appropri- 
ation, and  carry  on  the  functions  of  the  corporation.  A  bank  charter 
could  not  be  thus  taken,  and  the  business  of  the  bank  continued  for 
public  purposes.  Nor  could  this  bridge  have  been  taken  by  the 
State,  and  kept  up  by  it,  as  a  toll-bridge.  This  could  not  be  called 
an  appropriation  of  private  property  to  public  purposes.  There 
would  be  no  change  in  the  use,  except  the  application  of  the  profits, 
and  this  would  not  bring  the  act  within  the  power.  The  power  must 
not  only  be  exercised  bond  fide  by  a  State,  but  the  property,  not  its 
product,  must  be  applied  to  public  use. 

It  is  argued  that,  if  the  State  may  take  this  bridge,  it  may  transfer 
it  to  other  individuals,  under  the  same  or  a  different  charter.  This 
the  State  cannot  do.  It  would  in  effect  be  taking  the  property  from 
A  to  convey  it  to  B.  The  public  purpose*  for  which  the  power  is 
exerted,  must  be  real,  not  pretended.  If  in  the  course  of 
time  the  property,  by  a  change  of  *  circumstances,  should  [*538] 
no  longer  be  required  for  public  use,  it  may  be  otherwise 
disposed  of.  But  this  is  a  case  not  likely  to  occur.  The  legality  of 
the  act  depends  upon  the  facts  and  circumstances  under  which  it 
was  done.  If  the  use  of  land  taken  by  the  public  for  a  highway, 
should  be  abandoned,  it  would  revert  to  the  original  proprietor  and 
owner  of  the  fee. 

It  is  objected  that  this  bridge,  being  owned  by  a  corporation,  and 
used  by  the  public,  does  not  come  within  the  designation  of  private 
property*  All  property,  whether  owned  by  an  individual  or  individ- 
uals, a  corporation  aggregate  or  sole,  is  within  the  term.  In  short, 
all  property  not  public  is  private. 

The  use  of  this  bridge,  it  is  contended,  is  the  same  as  before  the 
act  of  appropriation.  The  public  use  the  bridge  now  as  before  the 
act  of  appropriation.  But  it  was  a  toll-bridge,  and  by  the  act  it  is 
made  free.  The  use,  therefore,  is  not  the  same.  The  tax  assessed 
on  the  citizens  of  the  town,  to  keep  up  and  pay  for  the  bridge,  may 
be  impolitic  or  unjust ;  but  that  is  not  a  matter  for  the  consideration 
of  this  court. 

It  is  supposed,  if  this  power  is  sustained  by  the  State  of  Vermonli 


802         SUPREME   COURT  OF   THE  UNITED   STATES. 

West  River  Bridge  Companjr  v.  Dix.    6  H. 

it  will  be  in  the  power  of  a  State  to  seize  the  evidences  of  its  indebt- 
ment  in  the  hands  of  its  citizens,  or  within  its  jurisdiction,  have  their 
value  assessed,  and,  by  paying  the  amount,  extinguish  them.  Such 
a  case  bears  no  analogy  to  the  one  before  us.  The  contract  only  is 
acted  upon  in  the  case  supposed.  The  obligation  to  pay  the  money 
by  the  State,  is  materially  impedred  which  brings  the  case  within  the 
constitution.  But  the  appropriation  of  property  affects  the  contract 
or  title  by  which  it  is  held  only  incidentally.  This,  it  is  said,  is  an 
extremely  technical  distinction,  and  is  not  sustainable,  as  it  enables  a 
State  to  do  indirectiy  what  the  constitution  prohibits. 

However  nice  the  distinction  may  seem  to  be,  when  examined,  it 
will  be  found  substantial 

The  power  of  appropriation  by  a  State,  has  never  been  held  by 
any  judicial  tribunal  as  impairing  the  obligation  of  a  contract,  in  the 
sense  of  the  constitution.  And  this  power  has  been  frequentiy  exer- 
cised by  all  the  States,  since  the  adoption  of  the  constitution.  In 
the  5th  article  of  the  amendments  to  the  constitution,  it  is  declared : 
"  Nor  shaU  private  property  be  taken  for  public  use,  without  just 
compensation."  This  refers  to  the  action  of  the  federal  government; 
but  a  similar  provision  is  contained  in  aU  the  state  constitutions. 
Now,  the  constitution  does  not  prohibit  a  State  from  impairing  the 
obligation  of  a  contract,  unless  compensation  be  made ;  but  the  inhi- 
bition is  absolute.  So  that  if  such  an  act  come  within  the  prohi- 
bition, the  act  is  unconstitutional.  But  this  power  has  been  exercised 
by  the  States,  since  the  foundation  of  the  government,  and 
[  *  539  ]  no  *  one  has  supposed  that  it  was  prohibited  by  that  clause 
in  the  constitution  which  inhibits  a  State  '<  from  impairing 
the  obligations  of  a  contract" 

The  only  reasonable  result,  therefore,  to  which  we  can  come  is, 
that  the  powei*  in  the  State  is  an  independent  power,  and  does  not 
come  within  the  class  of  cases  prohibited  by  the  constitution. 

This  view  gives  effect  to  the  constitution  in  imposing  a  salutary 
restraint  upon  legislation  affecting  contracts,  but  leaves  the  States 
free  in  their  exercise  of  the  eminent  domain,  which  belongs  to  their 
sovereignties,  is  essential  for  the  advancement  of  internal  improve- 
ments, and  acts  only  upon  property  within  their  respective  jurisdic- 
tions. The  powers  do  not  belong  to  the  same  class.  That  whidi 
acts  upon  contracts  and  impairs  their  obligation,  only  is  prohibited. 

Woodbury,  J.  In  the  decisions  of  this  court  on  constitutional 
questions,  it  has  happened  frequentiy,  that,  though  its  members  were 
united  in  the  judgment,  great  differences  existed  among  them  in  the 
reasons  for  it,  or  in  the  limitations  on  some  of  the  principles  involved. 
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Hence,  it  has  been  oustomary  in  such  cases  to  express  their  views 
separately.  I  conform  to  that  usage  in  this  case  the  more  readily,  as 
it  is  one  of  the  first  impression  before  this  tribunal,  very  important  in 
its  consequences,  as  a  great  landmark  for  the  States  as  well  as  the 
general  government,  and,  from  shades  of  difference  and  even  conflicts 
in  opinion,  will  be  open  to  some  misconstruction. 

I  take  the  liberty  to  say,  then,  as  to  tho  cardinal  principle  involved 
in  this  case,  that,  in  my  opinion,  all  the  property  in  a  State  is  derived 
from,  or  protected  by,  its  government,  and  hence  is  held  subject  to  its 
wants  in  taxation,  and  to  certain  important  public  uses,  both  in  war 
and  peace.  Vattel,  B.  1,  c.  20,  §  244  ;  2  Kent,  Coram.  270 ;  37  Am. 
Jurist,  121 ;  1  Bl.  Comm.  139 ;  3  Wils.  303 ;  3  Story  on  Const  661 ; 
3  Dallas,  95.  Some  ground  this  public  right  on  sovereignty.  2  Kent, 
Comm.  339  ;  Grotius,  B.  1,  c.  1,  §  6.  Some,  on  necessity.  2  Johns. 
Ch.  162 ;  11  Wend.  61 ;  14  Wend.  r>l ;  1  Rice,  383 ;  Vanhome's 
Lessee  v.  Dorrance,  2  Dal.  310 ;  Dyer  /•.  Tuscaloosa  Bridge,  2  Porter, 
303 ;  Harding  v.  Goodlett,  3  Yerger,  53.  Some,  on  implied  com- 
pact.    Baleigh  &  Graston  Railroad  Co.  v.  Davis,  2  Dev.  &  Bat.  456  ; 

2  Bay,  36,  in  S.  Car. ;  3  Yerger,  53.  Where  a  charter  is  granted 
after  laws  exist  to  condemn  property  when  needed  for  public  pur- 
poses, others  might  well  rest  such  a  right  on  the  hypothesis,  that  such 
laws  are  virtually  a  part  and  condition  of  the  grant  itself,  as 

much  as  •if  inscribed  in  it,  totidem  verbis.  Towne  v.  Smith,  [  * 540  J 
1  Woodbury  &  Minot,  134 ;  2  How.  608,  617 ;  1  ibid.  311 ; 

3  Story  on  Const.  §§  1377, 1378,  qucsre. 

But,  however  derived,  this  eminent  domain  exists  in  all  govern- 
ments, and  is  distinguished  from  the  public  domain,  as  that  consists 
of  public  lands,  buildings,  &c.,  owned  in  trust  exclusively  and  en- 
tirely by  the  government,  3  Kent,  Comm.  339 ;  Memphis  v.  Overton, 
3  Yerger,  389,  while  this  consists  only  in  the  right  to  use  the  property 
of  others,  when  needed,  for  certain  public  purposes.  Without  now 
going  further  into  the  reasons  or  extent  of  it,  and  under  whatever 
name  it  is  most  appropriately  described,  I  concur  in  the  views  of  the 
court,  that  it  still  remains  in  each  State  of  the  Union  in  a  case  like 
the  present,  having  never  been  granted  to  the  general  government  so 
far  as  respects  the  public  highways  of  a  State,  and  that  it  extends  to 
the  taking  for  public  use  for  a  road  any  property  in  the  State,  suitr 
able  and  necessary  for  it  Tuckahoe  Canal  case,  11  Leigh,  75 ;  11 
Pet  560 ;  20  Johns.  724 ;  3  Paige,  Ch.  45 ;  7  Pick.  459.  But  whether 
it  could  be  taken  without  compensation,  where  no  provision  exists 
like  that  in  the  5th  amendment  of  the  constitution  of  the  United 
States,  or  that  in  the  Vermont  constitution,  somewhat  similar,  is  a 
more  difficult  question,  and  on  which  some  have  doubted.    4  D.  Al 
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E.  794;  1  Rice,  383;  3  Leigb,  337.  I  do  not  mean  to  express  any 
opinion  on  this,  as  it  is  not  called  for  by  the  facts  of  this  case.  Bat 
compensation  from  the  public  in  such  cases  prevails  generally  in 
modern  times,  and  certainly  seems  to  equalize  better  the  burden.  2 
Dal.  310 ;  Pise  Bridge  v.  N.  Hamp.  Bridge,  7  N.  Hamp.  63 ;  4  D.  & 
E.  794 ;  1  Nott  &  McCord,  387 ;  Stokes  et  al.  v.  Upper  Appomatox 
Co.  3  Leigh,  337 ;  11  ibid.  76  ;  Hartford  Bridge,  17  Conn.  91 ;  Vat- 
tel,  B.  1,  c.  20,  §  244 ;  3  Paige,  Ch.  46 ;  2  Dev.  &  Bat.  451 ;  2  Kent, 
Comm.  339,  note ;  Lex.  &  Oh.  Raibroad  case,  8  Dana,  289. 

Nor  shall  I  stop  to  discuss  whether  it  is  on  this  principle  of  the 
eminent  domain  alone,  that  private  property  has  always  been  taken 
for  highways  in  England,  on  making  compensation,  so  as  to  be  a 
precedent  for  us.  This  was  done  there  formerly,  not  as  here,  but 
by  a  writ  ad  quod  damnum^  and  it  was  for  ages  issued  before  the 
grant  of  any  new  franchise  by  the  king,  whether  a  road,  ferry,  or 
market ;  and  the  inquiry  related  to  the  damage  by  it,  whether  to  the 
public  or  individuals.     Fitz.  N.  B.  2^1 ;  3  Bac.  Abr.,  Highways,  A. 

Nor  were  alterations  in  roads,  or  even  the  widening  or  discontina- 
ing  of  them,  allowed  without  it.     Thomas  v.  Sorrel,  Vaughan,  330, 

348,  349 ;  Cooke,  c.  267 ;  6  Barn.  &  Cresw.  666. 
[  *541  ]       *  But  in  modem  times  parliament,  by  various  laws,  have 
authorized  all  these,  afker  inquiry  and  compensation  award- 
ed by  certain  magistrates.    1  Burr.  263 ;  Camp.  648 ;  Cro.  Car.  266, 
267 ;  6  Taunt  634 ;  Domat,  B.  1,  t.  8,  §  2 ;  7  Adol.  &  Ellis,  124. 

And  thus,  notwithstanding  the  theoretical  omnipotence  of  parlia- 
ment, private  rights  and  contracts  have  been  in  these  particulars, 
about  compensation  and  necessity  for  public  use,  as  much  respected 
in  England  as  here. 

So  as  to  railroad  companies,  as  well  as  turnpikes,  under  public 
trustees,  and  as  to  common  highways ;  the  former  are  often  author- 
ized there  to  erect  bridges,  and  carry  their  roads  over  turnpikes  and 
other  highways ;  but  it  is  on  certain  conditions,  keeping  them  passa- 
ble in  that  place  or  near,  and  on  making  compensation.  Kemp  v. 
L.  and  B.  Railway  Co.  1  Railway  Cases,  505,  and  Attomey-Greneral 
i;.  The  L.  and  8.  Railroad,  1  ibid.  302,  224 ;  2  ibid;  711 ;  1  Gale  &  D. 
324  ;  2  ibid.  1 ;  4  Jurist,  966 ;  5  ibid.  652 ;  9  Dowl.  P.  C.  663 ;  7  Adol. 
&  EUis,  124 ;  3  Maule  &  Selw.  626  ;  11  Leigh,  42. 

But  I  freely  confess,  that  no  case  has  been  found  there  by  me  ex- 
actly in  point  for  this,  such  as  the  taking  of  the  road  or  bridge  of  one 
corporation  for  another,  or  of  taking  for  the  public  a  franchise  of 
individuals  connected  with  them.  Though,  at  the  same  time,  I  have 
discovered  no  prohibition  of  it,  eith^  on  principle  or  precedent,  if 
making  compensation  and  following  the  mode  prescribed  by  statute. 
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The  peculiarity  in  the  present  case  consists  in  the  facts  that  a  part 
of  the  property  taken  belonged  to  a  corporation  of  the  State,  and  not 
to  an  individaal,  and  a  part  was  the  franchise  itself  of  the  act  of 
incorporation. 

I  concur  in  the  views,  that  a  corporation  created  to  build  a  bridge 
like  that  of  the  plaintiffs  in  error  is  itself,  in  one  sense,  a  franchise. 
2  Bl.  Coram,  37 ;  Bank  of  Augusta  v.  Earle,  13  Pet.  696  ;  4  Wheat. 
657 ;  7  Pick.  394 ;  11  Pet.  474,  454,  472,  490,  661,  645 ;  11  Leigh, 
76 :  3  Kent,  Coram.  459.  And,  in  another  sense,  that  it  possesses 
franchises  incident  to  its  existence  and  objects,  such  as  powers  to 
erect  the  bridge  and  to  take  tolls.     See  same  cases. 

I  concur  in  the  views,  also,  that  such  a  franchise  as  the  incorpora- 
*  tion  is  a  species  of  property.  7  N.  Hamp.  66 ;  Tuckahoe  Canal  Co.  v. 
Tuckahoe  and  James  R.  Railroad  Co.  11  Leigh,  76.  It  is  a  legal 
estate  vested  in  the  corporation.  4  Wheat.  700 ;  11  Pet.  560.  But 
it  is  often  property  distinct  and  independent  of  the  other  property  in 
land,  timber,  goods,  or  xhoses  «»  actiouy  which  a  corporation,  like  a 
body  not  artificial,  may  own.    3  Bland,  449 ;  11  Leigh,  76. 

•  It  is  also  property  subject  to  be  sold,  sometimes  even  on  [  ^542  ] 
execution,  Semb.  4  Mass.  495 ;  11  Pet.  434,  and  may  be 
devised  or  inherited.  17  Conn.  60.  And  while  I  accede  to  the  prin- 
ciple urged  by  the  counsel  for  the  bridge,  that  the  act  of  incorporation 
in  this  case  was  a  contract,  or  in  the  nature  of  one  between  the  State 
and  its  members,  1  Mylne  &  Craig,  162 ;  4  Pet  514,  560 ;  Lee  v. 
Milner,  2  You.  &  ColL  618 ;  King  v.  Pasmore,  3  D.  &  E.  246 ;  Wood- 
ward  V.  Dartmouth  College,  4  Wheat.  628 ;  7  Ciranch,  164 ;  Terrett 
V.  Tayler,  9  Cranch,  43,  52 ;  9  Wend.  351 ;  11  Pet.  257 ;  Canal  Co. 
V.  Railroad,  4  Gill  &  Johns.  146  ;  3  Kent,  Coram-  459 ;  Enfield  Toll- 
Bridge case,  17  Conn.  40 ;  1  Greenl.  79 ;  8  Wheat  464 ;  10  Conn. 
622 ;  Peck,  269 ;  1  Ala.  23  ;  2  Stewart,  30,  I  concur  in  the  views  of 
the  court,  that  this  or  other  property  of  corporations  may  be  taken 
for  the  purpose  of  a  highway,  under  the  right  of  eminent  domain,  and 
that  the  laws  of  Vermont  authorizing  it  are  not  in  that  respect  and 
to  that  extent  violations  of  the  obligation  of  any  contract  made  by  it 
with  the  corporation.  Bradshaw  v.  Rodgers,  20  Johns.  103,  742 ; 
The  Trust  of  Belf.  Ac.  v.  Salmond,  2  Fairf.  113 ;  Enfield  Bridge 
case,  17  Conn.  40,  45,  61 ;  3  "Paige,  Ch.  45 ;  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  394,  399 ;  S.  C.  11  Pet  474 ;  1  Bland,  419 ; 
Bellona  Co.  case,  3  Bland,  449. 

Because  there  was  no  covenant  or  condition  in  the  charter  or  con- 
tract, that  the  property  owned  by  it  should  not  be  liable  to  be  taken, 
like  all  other  property  in  the  State,  for  public  uses  in  highways. 
7  N.  Hamp.  69 ;  4  Wheat  196 ;  Jackson  v.  Lamphire,  3  Pet  289 
VOL.  XVI.  68 


806         SUPREME    COURT  OF  THE   UNITED  STATES. 

West  River  BridgQ  Company  v.  Dix.    6  H. 

Because,  without  such  covenant,  all  their  property,  as  property, 
must  be  liable  to  proper  public  uses,  either  by  necessity,  or  the  bov* 
ereignty  of  the  State  over  it,  or  by  implied  agreement. 

And  because,  on  a  like  principle,  taxes  may  be  imposed  on  such 
property,  as  well  as  all  other  property,  though  coming  by  grant  from 
the  State,  and  may  be  done  without  violating  the  obligation  of  the 
contract,  when  there  is  no  bonus  paid  or  stipulation  made  in  the 
charter  not  to  tax  it.     This  is  well  settled.     5  Barn.  &  Aid.  157 ; 

2  Railway  Cases,  17  arg.  23 ;  7  Cranch,  164 ;  New  Jersey  v.  Wilson 
ibid. ;  Providence  Bank  v.  Billings,  4  Pet.  514,  Shaw,  C.  J.,  in  Charles 
River  Bridge  v.  Warren  Bridge ;    Gordon  v.   Appeal  Tax   Court, 

3  How.  146 ;  12  Mass.  262 ;  4  Wheat.  699 ;  4  Gill  &  Johns.  132, 153 ; 
Williams  v.  Pritchard,  4  D.  &  E.  2.     The  grantees  are  presumed  to  ' 
know  all  these  legal  incidents  or  liabilities,  and  they  being  implied  in 
the  grant  or  contract,  their  happening  is  no  violation  of  it.     8  Pet. 

281,  287 ;  11  Pet  641,  644 ;  3  Paige,  72. 
[  *543  ]       *  Vattel  says:  "  The  property  of  ^certain  things  is  given 
up  to  the  individuals  only  with  this  reserve."     B.  1,  c.  20, 
^244. 

In  England  anciently,  when  titles  of  land  became  granted  with 
immunities  from  numerous  ancient  services,  it  was  still  considered 
that  such  lands  were  subject  by  implication,  under  a  certain  trinoda 
necessitaSj  to  the  expenses  of  repair  of  bridges  as  well  as  forts,  and  of 
repelling  invasion.  Tomlins,  Diet.,  Trinoda  NecessUas;  3  Bac.  Abn, 
Highways,  A. 

Even  the  right  to  a  private  way  is  sometimes  implied  in  a  grant, 
from  necessity.  Cro.  Jac.  189 ;  8  D.  &  E.  50 ;  4  Maule  &  Selw.  387 ; 
1  Saund.  322,  note. 

It  is  laid  down,  also,  by  Justice  Story,  that  '^  a  grant  of  a  franchise 
is  not  in  point  of  principle  distinguishable  from  a  grant  of  any  othei 
property."     Dartmouth  College  v.  Woodward,  4  Wheat  699,  701. 

I  concur,  therefore,  in  the  further  views,  that  the  corporation  as  a 
franchise,  and  all  its  powers  as  franchises,  both  being  property,  may 
for  these  and  like  reasons,  in  proper  cases,  be  taken  for  public  use  for 
a  highway.  Pierce  v.  Somersworth,  10  N.  Hamp.  370 ;  11  N.  Hamp. 
20  ;  Piscat.  Bridge  v.  N.  Hamp.  Bridge,  7  N.  Hamp.  35,  66 ;  8  N. 
Hamp.  398,  143  ;  11  Pet  645 ;  Story,  J.;  in  Warren  Bridge  v.  Charles 
River  Bridge,  11  Pet  682;  2  Kent,  Comm.  340,  note;  2  Pet  658; 
6  Paige,  Ch.  146 ;  1  Rice,  383  ;  2  Porter,  296 ;  7  Adol.  &  Ellis,  124; 
3  Yerg.  41 ;  2  Fairf.  222 ;  23  Pick.  360 ;  J.  Bonaparte  v.  C.  Railroad, 
Baidw.  C.  C.  205 ;  Tuckahoe  Canal  Co.  v.  The  T.  &  J.  River  Rail- 
road Co.  11  Leigh,  42 ;  Enfield  Bridge  Co.  v.  Hartford  and  New 
Haven  Railroad,  17  Conn.  40 ;  Armington  t;.  Barnet,  15  Verm.  745, 
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and  16  Venn.  446,  this  case  ;  3  Cow.  733,  754 ;  11  Wend.  590 ;  Lex. 
and  Oh.  Raihroad  case,  8  Dana,  289 ;  18  Wend.  14. 

It  must  be  confessed,  that  some  surprise  has  been  felt  to  find  this 
doctrine  so  widely  sustained,  and  in  so  many  of  the  States,  and  yet 
no  exact  precedent  existing  in  England. 

But  in  relation  to  it  here,  I  am  constrained,  in  some  respects,  to 
differ  from  others,  and,  as  at  present  advised,  agree  to  the  last  prop- 
osition, concerning  the  taking  of  the  franchise  itself  of  a  corporationi 
only  when  the  further  exercise  of  the  franchise  as  a  corporation  ia 
inconsistent  or  incompatible  with  the  highway  to  be  laid  out. 

It  is  only  .under  this  limitation  as  to  the  franchise  itself,  that  there 
seems  to  be  any  of  the  necessity  to  take  it  which,  it  will  be  seen  in 
the  positions  heretofore  and  hereafter  explained,  should  exist.  Nor 
do  I  agree  to  it  with  that  limitation,  without  another — ^that  it 
must  be  in  cases  where  a  clear  intent  is  manifested  in  the 
laws,  that  one  corporation*  and  its  uses  shall  *  yield  to  [  *  544  ] 
another,  or  another  public  use,  under  the  supposed  superior- 
ity of  the  latter  and  the  necessity  of  the  case.  4  Gill  &  Johns.  108, 
160 ;  Barbour  v.  Andover,  8  N.  Hamp.  398. 

Within  these  limitations,  however,  the  acts  of  incorporation  and 
all  corporate  franchises  appear  to  me  to  possess  no  more  immunity 
from  reasonable  public  demands  for  roads  and  taxes,  tha»  the  soil  and 
freehold  of  individuals. 

The  land  may  come  by  grant  or  patent  from  the  State,  as  well  as 
the  corporation,  and  both  the  grant  and  corporation  may  be  contracts. 
But  they  are  contracts  giving  rights  of  property,  held,  and  of  course 
understood  to  be  held,  subject  to  those  necessary  burdens  and  services 
and  easements  to  which  all  other  property  is  liable.  And  it  is  neither 
inconsistent  with  the  grant  of  them,  nor  a  violation  of  the  contract 
contained  in  them,  to  impose  those  burdens  and  easements,  unless 
an  express  agreement  has  been  made  to  the  contrary  by  the  State  in 
the  act  of  incorporation  or  grant,  as  is  sometimes  done  in  respect  of 
taxation.  But  where  the  corporation,  as  a  franchise,  or  its  powers  as 
franchises,  can  still  be  exercised  usefully  or  profitably,  and  the  high- 
way be  laid  out  as  authorized,  I  see  no  reasons  why  these  franchises 
should  then  be  condemned  or  taken.  The  property  owned  by  a  bank- 
ing or  manufacturing  corporation  may,  for  instance,  be  condemned  for 
highways,  necessarily,  where  situated  on  a  great  line  of  travel ;  but 
why  should  their  firanchises  be,  if  their  continued  existence  and  use 
may  be  feasible  and  profitable,  and  one  not  inconsistent  with  the 
taking  and  employment  of  their  other  property  for  a  public  high- 
way? 

In  this  instance,  however,  as  a  fact,  the  firanchise  was  establishe<| 
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and  seems  to  be  useful  only  in  one  locality.  The  continuance  of  it 
elsewhere  than  at  this  spot  would  be  of  no  benefit  to  individual  mem- 
bers or  the  public.  If  the  bridge  itself  and  land  of  the  corporation  at 
that  place  were  taken,  it  was  better  for  the  latter  that  the  franchise 
should  be  taken  with  them,  if  enhancing  the  damages  any,  because, 
unlike  a  bank  or  manufacturing  company,  the  corporation  could  not 
do  business  to  advantage  ebcwhere,  even  within  the  limited  four 
miles,  as  there  was  no  road  elsewhere  within  their  grant.  The  law 
of  Vermont,  too,  was  clear,  that  the  toll-bridge  might  be  made  to 
give  way  for  a  free  highway.  It  is,  therefore,  only  under  the  partic- 
ular circumstances  and  nature  of  this  case,  that,  in  my  apprehension, 
the  taking  of  the  franchise  itself  was  not  a  violation  of  the  contract. 
For,  under  different  circumstances,  if  a  franchise  be  taken  and  con- 
demned for  a  highway,  when  not  connected  locally  with  other  prop- 
erty wanted,  when  it  can  be  exercised  on  ordinary  priiici- 
[  *545  ]  pies  elsewhere,  when  not  •in  some  respects  incident  to,  or 
tied  up  with,  the  particular  property  and  place  needed,  I  am 
not  now  prepared  to  uphold  it.  I  am  even  disposed  to  go  farther, 
and  say,  that  if  any  property  of  any  kind  is  not  so  situated  as  to  be 
either  in  the  direct  path  for  a  public  highway,  or  be  really  needed  to 
build  it,  the  inclination  of  my  mind  is,  that  it  cannot  be  taken  against 
the  consent  tf  the  owner.  Because,  though  the  right  of  eminent  do- 
main exists  in  some  cases,  it  does  not  exist  in  all,  nor  as  to  all  prop- 
erty, but  probably  as  to  such  property  only  as,  from  its  locality  and 
fitness,  is  necessary  to  the  public  use.  Semb.  4  Mylne  &  Craig,  116; 
Webb  V.  Manch.  and  Leeds  Railway  Co.  1  Railway  Cases,  576. 

It  may  be  such,  not  only  for  the  bed  of  the  road,  but  perhaps  for 
materials  in  gravel,  stone,  and  timber,  to  build  it  with.  Yet  even 
then  it  must  be  necessary  and  appropriate  as  incidents.  2  Dev.  & 
Bat.  462 ;  13  East,  200. 

And  also,  for  aught  I  now  see,  circumstances  must,  from  its  local- 
ity and  the  jiublic  wants,  raise  an  urgent  necessity  for  it.  "  The 
public  necessities  "  are  spoken  of  usually  as  the  fit  occasion  to  exer- 
cise the  power,  if  it  be  not  derived  from  them  in  a  great  degree,  and 
the  reason  of  the  case  is  confined  to  them.     See  cases  before. 

The  ancient  trinoda  necessitas  extended  to  nothing  beyond  such 
necessity. 

Indeed,  without  further  examination,  I  fear  that  even  these  limita- 
tions may  not  be  found  sufficient  in  some  kinds  of  public  high- 
ways,— such  as  railroads,  for  instance.  And  I  must  hear  more  in 
support  of  this  last  position  before  acquiescing  in  their  right  to  take, 
in  invituMj  aU  the  materials  necessary  to  build  such  roads, — as  the 
timbers  qu  which  their  rails  are  laid,  or  the  iron  for  the  rails  them« 
selves. 
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Nor  do  I  agree  that,  in  all  cases  of  a  public  use,  property,  which  is 
suitable  or  appropriate,  can  be  condemned.  The  public  use  here  is 
for  a  road,  and  the  reasoning  and  cases  are  confined  chiefly  to  bridges 
and  roads,  and  the  incidents  to  war.  But  the  doctrine,  that  this  right 
of  eminent  domain  exists  for  every  kind  of  public  use,  or  for  such  a 
use  when  merely  convenient,  though  not  necessary,  does  not  seem  to 
mc  by  any  means  clearly  maintainable.  It  is  too  broad,  too  open  to 
abuse.  Where  the  public  use  is  one  general  and  pressing,  like  that 
often  in  war  for  sites  of  batteries,  or  for  provisions,  little  doubt  would 
exist  as  to  the  right.  Salus  populi  suprema  est  lez.  So  as  to  a 
road,  if  really  demanded  in  particular  forms  and  places  to  accommo* 
date  a  growing  and  changing  community,  and  to  keep  up  with  the 
wants  and  improvements  of  the  age,  _  such  as  its  presdng 
demands  for  easier  and  social  intercourse,— •quicker  polit-  [  *  646  ] 
ical  communication,  or  better  internal  trade, — and  advanc- 
ing with  the  public  necessities  from  blazed  trees  to  bridle-paths,  and 
thence  to  wheel-roads,  turnpikes,  and  railroads. 

But  when  we  go  to  other  public  uses,  not  so  urgent,  not  connected 
with  precise  localities,  not  diflicult  to  be  provided  for  without  this 
power  of  eminent  domain,  and  in  places  where  it  would  be  only 
convenient,  but  not  necessary,  I  entertain  strong  doubts  of  its  appli- 
cability. Who  ever  heard  of  laws  to  condemn  private  property  for 
public  use,  for  a  marine  hospital  or  state  prison  ? 

So  a  custom-house  is  a  public  use  for  the  general  government, 
and  a  court-house  or  jail  for  a  State.  But  it  would  be  difficult  to 
find  precedent  or  argument  to  justify  taking  private  property,  with- 
out consent,  to  erect  them  on,  though  appropriate  for  the  purpose. 
No  necessity  seems  to  exist,  which  is  sufficient  to  justify  so  strong  a 
measure.  A  particular  locality  as  to  a  few  rods  in  respect  to  their 
site  is  usually  of  no  consequence ;  while  as  to  a  light-house,  or  fort, 
or  wharf,  or  highway  between  certain  termini,  it  may  be  very  im- 
portant and  imperative.  I  am  aware  of  no  precedents,  also,  for  such 
seizures  of  private  property  abroad,  for  objects  like  the  former,  though 
some  such  doctrines  appear  to  have  been  advanced  in  this  country. 
3  Paige,  45.  Again,  many  things  belonging  to  bridges,  turnpikes, 
and  railroads,  where  public  corporations  for  some  purposes,  are  not, 
like  the  land  on  which  they  rest,  local,  and  peculiar,  and  public,  in 
the  necessity  to  obtain  them  by  the  power  of  the  eminent  domain. 
Such  seem  to  be  cars,  engines,  &x;.,  if  not  the  timber  for  rails,  and 
the  rails  themselves.  Gordon  t;.  C.  &  J.  Railway  Co.  2  Railway 
Cases,  809. 

Such  things  do  not  seem  to  come  within  the  public  exigency  con- 
nected with  the  roads  which  justifies  the  application  of  the  principle 

68  • 
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of  the  eminent  domain.  Nor  does  even  the  path  for  the  road,  the 
easement  itself,  if  the  use  of  it  be  not  public,  but  merely  for  particu- 
lar individusds,  and  merely  in  some  degree  beneficial  to  the  public 
On  the  contrary,  the  user  must  be  for  the  people  at  large, — for  travel- 
lers,— for  all, — must  also  be  compulsory  by  them,  and  not  optional 
with  the  owners, — must  be  a  right  by  the  people,  not  a  favor, — must 
be  under  public  regulations  as  to  tolls,  or  owned,  or  subject  to  be 
owned,  by  the  State,  in  order  to  make  the  corporation  and  object 
public,  for  a  purpose  like  this.  3  Kent,  Comm.  270 ;  Railroad  Co. 
V.  Chappell,  1  Rice,  383;  Memphis  v.  Overton,  3  Yerger,  387;  King 
V.  Russell,  6  Barn.  &  Ores.  566 ;   King  v.  Ward,  4  AdoL  &  EUis, 

384. 
[  •  547  ]  •  It  is  not  enough  .that  there  is  an  act  of  incorporation  for 
a  bridge,  or  turnpike,  or  railroad,  to  make  them  public,  so 
as  to  be  able  to  take  private  property  constitutionally,  without  the 
owner's  consent;  but  their  uses,  and  object,  or  interests,  must  be 
what  has  just  been  indicated, — must  in  their  essence,  and  character, 
and  liabilities,  be  public  within  the  meaning  of  the  term  '^  public 
use."  There  may  be  a  private  bridge,  as  well  as  private  road,  or 
private  railroad,  and  this  with  or  without  an  act  of  incorporation. 

In  the  present  instance,  however,  the  use  was  to  be  for  the  whole 
community,  and  not  a  corporation  of  any  kind.  The  property  was 
taken  to  make  a  free  road  for  the  people  of  the  State  to  use,  and  was 
thus  eminently  for  a  public  use,  and  where  there  had  before  been  tolls 
imposed  for  private  profit,  and  by  a  private  corporation,  so  far  as 
regards  the  interest  in  its  tolls  and  property. 

And  the  only  ground  on  which  that  corporation,  private  in  interest, 
was  entitled  in  any  view  originally  to  condemn  land  or  collect  toUs, 
was,  that  the  use  of  its  bridge  was  public, — was  open  to  all,  and  at 
rates  of  fare  fixed  by  the  legislature,  and  not  by  itself,  and  subjected 
to  the  revision  and  reduction  of  the  public  authorities. 

It  may  be,  and  truly  is,  that  individuals  and  the  public  are  often 
extensively  benefited  by  private  roads,  as  they  are  by  mills,  and 
manufactories,  and  private  bridges.  But  such  a  benefit  is  not  tech- 
nically nor  substantially  a  public  use,  unless  the  public  has  rights. 
1  Rice,  388.  And  in  point  of  law  it  seems  very  questionable  as  to 
the  power  to  call  such  a  corporation  a  public  one,  and  arm  it  with 
authority  to  seize  on  private  property  without  the  consent  of  its 
owners. 

I  exclude,  therefore,  all  conclusions  as  to  my  opinions  here  being 
otherwise  than  in  conformity  to  these  suggestions ;  though  when,  as 
in  the  present  case,  a  firee  public  use  in  a  highway  and  bridge  is  sub- 
stituted  for  a  toll-bridge,  and  on  a  long  or  great  and  increasing  line 
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of  public  travel,  and  thus  vests  both  a  new  benefit  and  use,  and  a 
more  enlarged  one,  in  the  public,  and  not  in  any  few  stockholders,  I 
have  no  doubt  that  these  entitle  that  public  for  such  a  use  to  condemn 
private  property,  whether  owned  by  an  individual  or  a  corporation. 
Boston  W.  P.  Co.  V.  B.  &  W.  Raihroad  Corp.  23  Pick.  360.  And  it 
is  manifest  that  unless  such  a  course  can  be  pursued,  the  means  of 
social  and  commercial  intercourse  might  be  petrified,  and  remain  for 
ages,  like  the  fossil  remains  in  sandstone,  unaltered,  and  the  govern- 
ment, the  organ  of  a  progressive  community,  be  paralyzed  in  every 
important  public  improvement.  2  Dev.  &  Bat.  456 ;  1  Bice,  395 ;  8 
Dana,  309. 

*  I  exclude,  also,  any  inference,  that,  in  assenting  to  the  [  *  548  ] 
doctrine,  that  an  act  of  incorporation  for  a  toll-bridge  is  a 
contract,  giving  private  interests  and  rights  as  well  as  public  ones, 
and  thereby  not  allowing  a  State  to  take  the  private  ones,  or  alter 
them,  unless  for  some  legitimate  public  use,  or  by  consent,  as  laid 
down  in  4  Wheat.  628,  I  can  or  do  assent  to  the  doctrine  of  some  of 
the  judges  there  in  respect  to  public  offices  being  such  contracts  as 
not  to  be  changed  or  abolished  by  a  State  on  public  considerations, 
without  incurring  a  violation  of  the  contract 

I  should  be  very  reluctant  to  hold,  till  further  advised,  that  public 
offices  are  not,  like  public  towns,  counties,  &c.,  mere  political  estab- 
lishments, to  be  abolished  or  changed  for  political  considerations  con- 
nected with  the  public  welfare.  9  Cmnch,  43.  The  salaries,  duration, 
and  existence  of  the  offices  themselves  seem  to  be  exclusively  public 
matters,  open  to  any  modification  which  the  representatives  of  the 
public  may  decide  to  be  necessary,  whenever  no  express  restriction 
on  the  subject  has  been  imposed  in  the  constitution  or  laws.  Quaere, 
Hoke  V,  Henderson,  4  Dev.  1. 

This  would  seem  the  implied  condition  of  the  office  or  contract,  as 
much  as  that  it  may  be  taxed  by  the  government  under  which  it  is 
held,  though  not  by  other  governments  so  as  to  impair  or  obstruct  it. 
See,  as  to  the  last,  McCuUock  v.  Maryland,  4  Wheat  316 ;  Weston 
t?.  The  C.  C.  of  Charleston,  2  Pet  449 ;  Dobbins  v.  Comm.  of  Erie 
City,  16  Pet  435. 

Finally,  I  do  not  agree  that  even  this  firanchise,  as  property,  can 
be  taken  from  this  corporation  without  violating  the  contract  with  it, 
unless  the  measure  was  honest,  bond  Jidcj  and  really  required  for 
what  it  professed  to  be,  beside  being,  as  before  remarked,  proper,  on 
account  of  the  locality  and  nature  of  this  property,  to  be  condemned 
for  this  purpose. 

And  though  I  agree,  that,  for  most  cases  and  purposes,  the  publio 
authorities  in  a  State  are  the  suitable  judges  as  to  this  point,  and 
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that  the  judiciary  only  decide  if  their  laws  are  constitutional,  2  Kent, 
Comm.  340 ;  1  Rice,  383  ;  that  the  legislature  generally  acts  for  the 
public  in  this,  2  Porter,  303 ;  3  Bl.  Comm.  139,  note ;  4  D.  &  E.  794, 
797  ;  that  road  agents  are  their  agents,  under  this  limitation,  1  Rice, 
383 ;  yet  I  am  not  prepared  to  agree,  that  if,  on  the  face  of  the  whole 
proceedings, — the  law,  the  report  of  commissioners,  and  the  doings 
of  tlie  courts, — it  is  manifest  that  the  object  was  not  legitimate,  or 
that  illegal  intentions  were  covered  up  in  forms,  or  the  whole  pro- 
ceedings a  mere  "  pretext,"  our  duty  would  require  us  to 
[  *  &49  ]  uphold  them.  Ibid  ;  Rice,  391.  In  England,  though  *  this 
power  exists,  yet  if  used  maliciously  or  wantonly,  it  is  held 
to  be  void.     Boyfield  v.  Porter  et  aL  13  East,  200. 

In  this  case,  however,  while  the  fairness  of  it  is  impeached  by  the 
plaintiifs  in  error,  yet  on  the  record  the  object  avowed  is  legal.  It  was 
to  make  travel  free  where  it  was  before  taxed ;  and  the  bridge,  though 
remote  from  the  changes  desired  in  the  old  road,  was  still  situated  on 
the  great  line  of  travel  over  it,  and  not  merely  by  color  and  finesse 
connected ;  and,  from  increases  in  population  and  business,  seemed 
proper  to  be  made  free  at  the  expense  of  the  town  or  county. 

Nor  on  the  face  of  the  record  do  the  proceedings  seem  void,  be- 
cause the  assessment  may  have  been  without  a  jury,  when  it  was 
made  by  the  legal  officers,  appointed  for  that  purpose.  3  Pet  280 ; 
2  Dev.  &  Bat  451,  460 ;  Beekman  v.  Sar.  Raikoad,  3  Paige,  Ch. 
45.  Nor  void  as  made  by  the  commissioners  without  notice,  when 
the  return  states  notice,  and  when  there  was  a  full  hearing  enjoyed 
by  all  before  the  court  on  the  report 

Nor  void  because  the  compensation  was  too  small  to  the  corpora- 
tion,— as  it  was  assessed  in  conformity  to  law, — or  too  burdensome 
to  the  town  alone  to  discharge,  though  the  last  might  well  have  been 
flung  on  a  larger  number,  like  a  county.  10  N.  Hamp.  370 ;  Tomlins, 
Diet,  Ways,  2 ;  1  Rice,  392.  Nor  because  the  commissioners  take  a 
fee  instead  of  an  easement,  when  the  legislature  provide  for  a  fee  as 
more  expedient  2  Dev.  &  Bat  451,  467.  Nor  because  some  of  the 
property  condemned  was  personal,  when  it  was  mixed  with  the  real, 
and  when  real  or  personal,  if  needed  and  appropriate,  may  at  times 
be  liable.    1  Rice,  383. 

With  these  explanations,  I  would  express  my  concurrence  in  the 
judgment  of  the  court 

Wayne,  J.,  delivered  a  dissenting  opinion,  which  has  not  been 
published. 

6  H.  801;  7  H.  185,  288;  10  H.  511;  13  H.  71;  18  H.  381;  20  H.  84. 


DECEMBER  TERM,  1847.  813 

Patterson  v.  Gaines.    6  H. 

Chableb  Patterson,  Appellant,  v,  Edmund  P.  Gaines  and  Wife,* 

6  H.  550. 

In  this  case,  the  coart  declared  that  the  complainant's  wife  was  the  only  legitimate  child  of 
Daniel  Clark,  and  as  such,  under  the  law  of  Louisiana,  was  entitled  to  one  half  the  property 
of  the  said  Clark ;  and  a  decree  was  made  accordingly  against  the  oomplainanty  who  was  a 
purchaser  under  Clark's  executors  of  a  part  of  his  real  estate. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  When  another  branch  of  this  controversy  came 
before  the  court  in  Graines  v.  Relf  et  dU  12  How.  473,  it  was  found 
by  the  court  that  this  appeal  was  really  prosecuted  at  the  expense 
of  the  appellee,  and  under  an  agreement  that  the  appellant  was  not 
to  be  deprived  of  the  property  in  question  in  the  event  of  losing  the 
cause.  The  counsel  for  the  appellant  in  this  court  were  not  at  all 
implicated  in  this  scheme.  Under  these  circumstances,  it  is  not 
deemed  needful  to  give  any  statement  of  the  facts  of  what  was  not  a 
real  controversy.  The  opinion  of  the  court  sufficiently  exhibits  the 
facts  upon  which  it  proceeded  to  a  decree. 

Brent  and  May^  for  the  appellants. 

Johnson  and  Jones^  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  •  582  ] 

The  history  of  this  case  will  be  found  in  the  report  of  the 
case  of  Gaines  v.  Keif  and  Chew,  in  2  How.  619. 

This  is  the  fourth  time  that  the  cause  has  been  before  this  court. 
Its  decision,  in  each  instance  hitherto,  has  been  in  favor  of  the  com- 
plainants. 

The  third  time,  it  wets  brought  here  upon  points  upon  which  the 
judges  in  the  circuit  court  were  divided  in  their  opinions.  They 
arose  upon  the  argument  of  demurrers,  filed  by  several  of  the  de- 
fendants. 

It  was  said  there  was  a  want  of  equity  in  the  bill ;  that  there  was 
a  complete  remedy  at  law ;  that  the  bill  was  multifarious,  and  that 
there  was  a  misjoinder  of  parties ;  that  the  will  of  1813,  upon  which 
the  complainants  relied  for  a  recovery,  had  not  been  admitted  to 
probate ;  and  that  if  the  complainants  relied  upon  Mrs.  Gaines  being 
the  forced  heir  of  Daniel  Clark,  whatever  that  right  might  be,  it  was 
recoverable  at  law. 

^  Mr.  Chief  Justice  Taney  did  not  ait  in  this  cause,  a  near  fiunily  relative  being  in- 
terested in  the  event 
Mr.  Justice  McLean  did  not  sit  in  this  cause. 
Mr.  Justice  Catron  did  not  sit  in  this  cause,  by  reason  of  indisposition. 
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Upon  the  argument  of  the  demurrers,  three  points  were  made  upon 
which  the  judges  could  not  agree,  and  they  were  certij&ed  to  this  court 
for  its  decision. 

Those  points  were : — 

1.  Was  the  bill  multifarious,  and  have  the  complainants  a  right  ix> 
sue  the  defendants  jointly  in  this  case  ? 

2.  Whether  the  court  could  entertain  jurisdiction  of  the  cause, 
without  probate  of  the  will  set  up  by  the  complainants,  which  they 
charge  to  have  been  destroyed  and  suppressed  ? 

3.  Has  the  court  jurisdiction  of  this  cause,  or  does  it  belong  ex- 
clusively to  a  court  of  law? 

On  the  first  point,  this  court,  for  reasons  which  are  as  satisfactory 
to  us  as  they  were  to  the  judges  who  then  heard  the  argument,  de- 
cided that  the  bill  was  not  multifarious;  that  there  was  no  mis- 
joinder, excepting  that  the  purchasers  of  the  property  of  Daniel 
Clark  had  no  interest  in  the  rendition  of  the  accounts  by  the  exec- 
utors, under  the  will  of  1811,  nor  any  with  what  might 
[  •  583  ]  *  be  the  interest  of  Caroline  Barnes  in  the  will  of  1813,  thai 
those  particulars  ought  not  to  be  connected  with  the  general 
object  of  the  bill,  but  that  it  could  be  so  amended,  in  both  respects, 
in  the  circuit  court,  as  to  avoid  the  exceptions. 

Upon  the  second  point,  this  court,  upon  a  full  review  of  the 
authorities,  came  to  this  conclusion,  that  both  the  general  and  local 
law  require  the  will  of  1813  to  be  proved  in  the  court  of  probates 
before  any  title  can  be  set  up  under  it ;  but  that  this  result  did 
not  authorize  a  negative  answer  to  the  second  point. 

The  court  said,  that,  under  the  circumstances  of  the  case,  the  com- 
plainants were  entitled  to  full  and  explicit  answers  from  the  de- 
fendants in  regard  to  the  wills  of  1813  and  1811,  and  that  such 
answers,  being  obtained,  might  be  used  as  evidence  before  the 
court  of  probates  to  establish  the  will  of  1813,  and  to  revoke  that 
of  1811.  The  answer  was  pertinent  to  the  inquiry,  and  nothing 
beyond  it.  We  have  adverted  to  it  to  show  that  the  decree  of 
the  circuit  court  now  under  consideration  has  no  connection  witli 
the  will  of  1813,  and  that  it  was  made  by  that  court  under  the 
answer  given  by  the  court  to  the  third  point. 

The, third  point  was:  Has  the  court  jurisdiction  of  the  cause,  or 
does  it  belong  exclusively  to  a  court  of  law  ? 

This  point  involved  the  jurisdiction  of  the  court  in  every  aspect  in 
which  the  bill  could  be  viewed.  So  the  court  considered  it  The 
claim  made  in  the  bill  for  Mrs.  Gaines  did  not  rest  alone  upon 
the  alleged  will  of  1813,  but  also  upon  the  allegation  that  she 
was  the  legitimate  child  of  Daniel  Clark,  and,  under   the  law  of 
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Louisiana,  was  his  forced  heir.  The  court  said :  '^  The  complain* 
ants,  in  prosecuting  their  rights  upon  the  ground  of  Mrs.  Gaines 
being  the  heir  at  law,  no  probate  of  the  will  of  1813  will  be  re- 
quired. They  must  rest  upon  the  heirship  of  Mrs.  Gaines,  the 
fraud  charged  upon  the  executors  to  the  wHl  of  1811,  and  notice 
of  such  fraud  by  the  purchasers.  In  this  form  of  procedure,  the  will 
of  1811  is  brought  before  the  court  collaterally.  It  is  not  an  action 
of  nullity,  but  a  proceeding  which  may  enable  the  court  to  give 
proper  relief  without  decreeing  the  revocation  of  the  will  of  1311." 

Such  were  the  answers  given  by  this  court  to  the  points  which 
had  been  certified  to  it. 

The  circuit  court,  in  the  subsequent  trial  of  the  cause  between 
the  complainants  and  the  appellant,  Mr.  Patterson,  has  decreed 
that  Mrs.  Gaines  is  the  forced  heir  of  Daniel  Clark,  or  in  other 
words,  that.,  being  his  legitimate  child,  she  was  entitled,  under 
the  laws  of  Louisiana,  to  her  ISgUime  in  his  estate  at  the  time  of 
his  death. 

•  This  decree  was  made  upon  the  pleadings  and  proofs  in  [  *  584  ] 
the  cause,  put  in  by  the  complainants  and  the  appellant, 
Charles  Patterson.  He  was  one  of  the  defendants  who  had  not  de- 
murred to  the  bill.  Before  those  demurrers  had  been  filed,  Mr. 
Patterson  had  filed  his  answer,  by  his  counsel,  but  not  under  oath, 
having  availed  himself  of  the  waiver  in  this  respect  tendered  to  the 
defendants  by  the  complainants.  To  that  answer  there  was  a 
general  replication.  The  parties  having  introduced  their  proofs, 
the  case  was  regularly  in  order  for  a  hearing.  It  was  heard  at  the 
earnest  desire  of  both  parties.  No  suggestion  was  made  in  the 
circuit  court  below,  that  it  would  direct  an  issue  to  be  made  for  the 
trial  of  the  legitimacy  of  Mrs.  Gaines  by  a*  jury.  No  such  desire  has 
been  expressed  by  the  counsel  of  the  appellant  in  this  court,  though 
it  was  intimated  that  it  ought  to  have  been  done.  We  do  not  think 
it  an  occasion  for  such  a  course  to  be  pursued. 

The  practice  of  granting  issues  is  Uraited  to  cases  in  which  the 
court,  in  the  fair  exercise  of  its  discretion,  considers  that  justice  will 
best  be  obtained  by  that  course.  Discretion,  we  mean,  as  it  is  guided 
by  what  has  been  the  practice  of  courts  of  chancery.  Gardner  v. 
Gardner,  22  Wend.  526 ;  Drayton  v.  Logan.  Harp.  Eq.  67 ;  3  Paige, 
467,  601. 

In  the  English  chancery,  except  in  the  case  of  an  heir  at  law  or  of 
a  rector  or  vicar,  it  is  not  a  matter  of  right.  In  the  American  courts 
of  equity  we  know  of  no  practice  establishing  an  issue  as  a  matter 
of  right  In  Virginia  and  others  of  our  States,  the  heir's  right  to  an 
issue  is  given  by  statute.     As  the  English  chancery,  in  the  exceptions 
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mentioned  as  a  matter  of  right,  has  allowed  them,  upon  the  ground 
that  the  common  law  "invests  a  party  filling  a  particular  situation 
with  certain  rights,  of  which  it  is  the  object  of  the  suit  to  devest  him, 
we  presume  that  where,  by  operation  of  the  law,  in  either  of  the 
States,  particular  persons  have  aa  interest  in  the  property  of  an  an- 
cestor, whatever  might  be  the  evidence  in  favor  of  the  authenticity 
and  genuineness  of  the  will,  if  the  heirs  at  law  object  to  its  being 
done,  the  court  will  not  establish  the  will,  without  the  opinion  of  a 
jury  upon  a  devisavit  vel  nonJ^ 

We  have  recurred  to  what  has  been  hitherto  decided  in  this  cause 
concerning  jurisdiction,  to  prevent  hereafter,  in  the  further  progress 
of  it  against  any  of  the  defendants,  any  doubt  about  it ;  and  that  the 
principles  upon  which  this  court  has  asserted  it  might  be  better 
understood  than  they  seem  to  have  been  at  the  bar.  The  circuit 
court,  in  rendering  its  decree,  understood  it  perfectly.  We  have 
been  particular,  too,  in  repeating  what  was  decided  by  this  court  in 

2  How.  619,  because  it  comprehends  the  subject-matter 
[  ^  585  ]  upon  which  the  *  jurisdiction  of  the  court  was  affirmed,  and 

covered  all  who  were  parties,  with  the  exceptions  men- 
tioned, and  their  obligations  to  answer,  either  jointly  or  separately, 
the  bill  as  they  pleased ;  though  the  whole  of  them,  or  any  lesser 
number,  might  have  a  common  defence.  The  object  being  that  a 
final  decree  might  be  made  between  the  complainants  and  each 
defendant,  provided  the  interest  or  property  upon  which  the  decree 
is  to  attach  was  a  part  of  the  property  of  Daniel  Clark,  and  now 
separate  in  each  defendant  who  might  answer  separately,  or  in  any 
two  or  more  of  them  who  might  do  so  jointly.  Or  if  the  defend- 
ants, as  they  had  a  right  to  do,-— except  such  of  them  as  have 
already  chosen  not  to  answer  conjointly,  and  have  answered  sepa- 
rately,— should  make  a  common  answer,  that  the  decree  between 
the  parties  might  be  common  to  all,  and  attach  upon  the  property 
of  Daniel  Clark  in  their  hands,  if  the  complainants  make  out  the 
right  of  Mrs.  Gaines,  as  forced  heir  of  Daniel  Clark.  This  disposes 
of  the  question  of  jurisdiction,  and  of  the  suggestion  made  in  the 
course  of  the  argument  of  the  cause  here,  though  not  strongly  in- 
sisted upon,  that  the  jurisdiction  or  practice  of  the  court  did  not 
permit  a  separate  decree  against  Mr.  Patterson,  or  any  other  de- 
fendant in  the  cause.  K  the  decree  against  any  of  the  defendants 
determines  the  character  of  the  subject-matter  or  property  for  which 
he  is  sued,  making  it  a  part  of  what  shall  be  the  aggregate  firom 
which  the  complainants'  interest  is  to  be  calculated,  it  is  a  final 
decree,  and  perfect  against  the  defendant,  though  it  may  require 
the  confirmation  of  a  further  order  of  the  court  bef(»e  it  43an  be 
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acted  upon ;  as  in  cases  of  foreclosure,  or  where  a  fund  may  be  dis- 
tributable among  a  particular  class  of  individuals,  or  where,  in  the 
distribution  of  an  estate,  it  becomes  necessary  to  direct  a  master  to 
report  upon  its  kind  or  value,  &c.,  &c.,  of  which  there  is  a  full  illus- 
tration in  the  decree  given  by  this  court  in  the  case  of  Michoud  v. 
Girod,  4  How.  603. 

The  cause  is  now  before  this  court  upon  the  appeal  of  Mr.  Patterson. 

The  argument  of  the  learned  counsel,  Messrs.  Brent  and  May,  in 
favor  of  the  reversal  of  the  decree,  may  be  condensed  as  follows :  — 

1.  There  is  no  circumstantial  evidence  in  favor  of  the  marriage 
between  the  mother  of  Mrs.  Gaines  and  Daniel  Clark. 

2.  The  testimony  of  Madame  Despau,  who  declares  that  she  was 
present  at  the  marriage,  is  not  entitled  to  belief  on  many  accounts. 

3.  Mr.  Clark's  acknowledgments  that  Myra,  Mrs.  Gaines,  was  his 
legitimate  child,  even  if  admissible,  are  contradictory,  if  De  la  Croix 
has  spoken  the  truth,  as  he  spoke  differently  of  her  to  that 

•  witness.     And  they  are  intrinsically  overruled  by  his  most  [  *  586  ] 
solemn  acts,  in  stealthily  providing  for  her  by  blind  trusts, 
and  more  especially  by  the  will  of  1811. 

4.  Conceding  exempli  gratia^  that  there  was  ^factum  of  the  alleged 
marriage,  still,  there  is  proof  of  the  marriage  of  the  mother  of  Mrs. 
Graines  with  De  Grange,  and  no  legal  or  satisfactory  proof  of  the 
nullity  of  that  marriage ;  because  De  Grange's  confessions  that  he 
had  a  wife  alive  at  the  time  he  married  the  mother  of  Mrs.  Graines 
are  not  evidence, — particularly  not  so  in  this  case,  as  the  appellant 
does  not  claim  the  property  for  which  he  is  sued  under  De  Orange. 
The  argument  of  counsel  upon  the  point  of  a  previous  and  subsist- 
ing marriage  was  this :  There  is  direct  proof  of  a  marriage  between 
Zuline  Carriere,  the  mother  of  Mrs.  Gaines,  and  De  Grange.  To 
annul  it,  there  is  no  other  testimony  than  the  hearsay  of  De  Grange's 
confessions,  and  Gardette's  declarations,  that,  when  De  Grange  mar- 
ried Zuline,  he  was  then  a  married  man, — that  it  was  a  common 
rumor  in  New  Orleans,  that  such  was  the  fact, — ^that  a  woman  calling 
herself  Mrs.  De  Grange,  and  claiming  to  be  the  wife  of  De  Grange, 
came  to  New  Orieans  in  pursuit  of  him,  as  her  husband.  It  is  said, 
if  she  did,  her  assertions  were  equally  hearsay.  Reputation  in  New 
Orleans  that  the  marriage  with  Zuline  was  null  would  be  no  evidence 
of  the  fact  Further,  it  is  said  the  attempt  to  prove  J)e  Grange's 
conviction  for  bigamy  is  a  failure.  But  even  if  the  record  of  bis 
conviction  had  been  produced,  which  was  not  done,  it  is  res  inter  aHos 
acta^  and  could  not  be  admitted  against  the  appellant,  who  does  not 
claim  under  De  Grange,  but  under  conveyances  from  the  execatots 
to  the  will  of  1811. 

VOL.  XVI.  69 
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The  counsel  also  contend,  whether  they  are  right  or  wrong  in  the 
foregoing  positions  is  a  matter  of  no  consequence,  except  as  showing 
the  history  of  the  case,  and  tending  to  prevent  further  litigation,  be- 
cause, by  the  code  of  Louisiana  of  1808,  reenacted  in  this  particular 
in  the  code  of  1825,  it  is  declared  that  a  person  holding  property  by 
sale  from  a  donee  of  an  excessive  donation  is  only  liable  to  the  forced 
heir,  after  an  execution  first  had  against  the  property  of  the  donee. 
Under  both  codes,  too,  the  third  possessors  are  only  liable  in  the  order 
of  their  purchases.  That  the  legitime  of  the  forced  heir  is  not  to  be 
recovered  in  the  specific  property,  but  in  the  value  of  the  l^gilimej  as 
it  may  be  ascertained  under  the  Louisiana  codes.  For  these  last 
positions,  counsel  rely  upon  the  language  of  the  codes,  and  upon  the 
case  of  Hodder  v.  Shepherd  et  aL  1  Louis.  505.  That  was  a  case 
which  arose  under  the  code  of  1808,  but  is  cited  in  the  new 
[  *  587  ]  code  as  a  •judicial  exposition  of  both  the  old  and  new  code, 
in  this  respect.  It  is  said  that  this  case  is  within  the  provis- 
ions of  the  code  under  the  decision  just  cited,  as  Mary  Clark,  the 
mother  of  Daniel  Clark,  and  grandmother  of  Mrs.  Graines,  as  univer- 
sal legatee  of  her  son  by  the  will  of  1811,  accepted  the  succession  of 
his  estate  as  the  law  of  Louisiana  required  it  to  be  done.  That  her 
power  of  attorney  to  the  executors,  Chew  and  Belf,  authorized  them 
to  make  sales  of  the  property  of  Daniel  Clark  as  they  were  made, 
and  gave  to  the  purchasers  valid  titles,  without  any  order  of  the  pro- 
bate court,  or  any  judicial  sale,  being  necessary.  That  the  purchasers 
are  not  liable  to  be  sued  at  all,  until  the  forced  heir  exhausts  the 
property,  or,  in  other  words,  discusses  the  rights  or  property  of  the 
grandmother  in  her  son's  estate. 

The  statute  of  limitations,  it  was  also  said,  barred  a  recovery  by 
the  complainants. 

We  have  stated  more  particularly  than  we  would  otherwise  have 
done  the  arguments  urged  by  the  counsel  of  the  appellant,  and  in  the 
strongest  way  in  which  they  were  presented.  It  was  due  to  the  im- 
portance of  the  cascj  to  the  interest  of  all  concerned  in  this  contro- 
versy, and  because  the  arguments  of  both  of  the  counsel  command 
our  respect.  Parts  of  some  of  these  objections  have  our  acqnies- 
cience,  others  have  not. 

Our  conclusions  relating  to  the  marriage  of  the  mother  of  Mrs. 
Graines  to  h^r  father,  the  lawfulness  of  the  marriage,  and  that  she  is 
the  legitimate  offspring  of  that  marriage,  differ  firom  all  that  has  been 
urged  against  them. 

The  marriage,  the  legitimacy  of  Mrs.  Graines,  and  the  validity  of 
the  sales  made  by  the  executors,  make  the  substance  of  this  case  put 
in  issue  by  the  pleadings.    Were  those  pleadings  different  firom  what 
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they  are,  there  would  be  enough  to  prove  the  marriage  and  the  legiti- 
macy of  Mrs.  Gaines.  But  as  the  pleadings  are,  we  cannot,  upon 
the  evidence,  exclude  such  conclusions. 

The  marriage  must  be  proved,  according  to  what  would  be  proof 
of  it  where  it  took  place.  This  marriage  took  place  in  Pennsylvania, 
at  Philadelphia,  in  the  presence  of  a  witness  who  says  she  was  pres- 
ent, and  that  the  ceremony  was  performed  by  a  Catholic  priest 
** Marriage  is  a  civil  contract  in  Pennsylvania,  to  be  completed  by  any 
words  in  the  present  tense,  without  regard  to  form."  Hantz  v.  Sealy, 
6  Binney,  405.  "  Marriage  is  to  be  decided  by  the  laws  of  the  place 
where  celebrated."  Phillips  v.  Gregg,  10  Watts,  168.  Every  intend- 
n>ent  is  to  be  made  in  favor  of  legitimacy.  Senser  v.  Bower,  1  Penn. 
453. 

The  bill  asserts  the  marriage,  its  lawfulness,  and  that  Mrs. 
•  Gaines  is  the  issue  of  the  marriage ;  the  answer  is  a  denial  [  *  588  ] 
of  these  allegations.  The  plaintiffs  file  a  general  replication. 
But  as  the  appellant  accepted  the  waiver  offered  in  the  bill,  that  their 
answers  might  be  put  in  without  being  sworn  to,  and  did  not  swear 
to  his  answer,  he  is  not  entitled  to  have  the  benefit  of  his  answer  as 
a  denial  of  the  plaintiff's  case,  unless  the  denial  is  contradicted  by 
the  evidence  of  two  witnesses,  or  by  one  and  corroborating  circum- 
stances. 

In  the  case  of  the  Union  Bank  v.  Geary,  5  Pet.  99,  this  court  said : 
"  Indeed,  we  are  inclined  to  adopt  it  as  a  general  rule,  that  an  answer 
not  under  oath  is  to  be  considered  merely  as  a  denial  of  the  allega- 
tions of  the  bill,  analogous  to  the  general  issue  at  law,  so  as  to  put 
the  complainant  to  the  proof  of  such  allegations."  In  Bartlett  v. 
Gale,  4  Paige,  Ch.  R.  503,  the  chancellor  says:  "But  where  an 
answer  on  oath  is  waived,  although,  as  a  pleading,  the  complainant 
may  avail  himself  of  admissions  and  allegations  in  the  answer  which 
go  to  establish  the  case  made  by  the  bill,  such  answer  is  not  evidence 
in  favor  of  the  defendant  for  any  purpose."  An  answer  is  always 
under  oath,  unless  the  plaintiff  chooses  to  dispense  with  it,  and  then 
th<'  court  will  order  the  answer  of  the  defendant  to  be  taken  without 
oaih.  But  whether  the  answer  is  not  sworn  to  by  the  order  of  the 
oourt  when  the  plaintiff  waives  it,  or  the  waiver  has  been  voluntarily 
a(c<'pted  by  the  defendant,  it  is  not  evidence  in  his  favor  for  any 
purpose.  As  this  court  said  in  5  Pet,  just  cited,  it  is  analogous  to  the 
g(Mii  ral  issue  at  law,  and  a  single  undiscredited  witness  will  be  suffi- 
cient to  prove  the  allegations  in  the  bill  which  the  answer  denies. 
There  is  such  a  witness  in  this  case.  We  do  not  intend,  however,  to 
put  the  conclusion  to  which  we  have  come  respecting  the  marriage 
Bolcly  upon  her  testimony.     It  is  so  strongly  corroborated  by  othei 
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proofs,  that  the  answer  would  be  disproved  if  it  had  been  sworn 
to. 

Madame  Despau  says :  "  Daniel  Clark  was  married  in  Philadelphia, 
in  1803,  by  a  Catholic  priest.  I  was  present  at  the  marriage.  One 
child  was  born  of  this  marriage,  to  wit,  Myra  Clark,  (now  Mrs. 
GJaines,)  who  married  William  Wallace  Whitney,  son  of  Greoeral  T. 
Whitney,  of  the  State  of  New  York.  I  was  present  at  her  birth« 
and  knew  that  Mr.  Clark  claimed  and  acknowledged  her  to  be  hit 
diild.  She  was  bom  in  1806.  I  neither  knew,  nor  had  any  reason 
to  believe,  any  other  child  besides  Myra  was  born  of  that  marriage.'* 
The  witness  then  proceeds  to  relate  what  she  terms  the  circumstances 
of  the  marriage,  including  the  previous  marriage  of  Zuline  Carriere 
with  De  Grange,  his  subsisting  marriage  when  he  married  Zuline, 
and  the  result  of  it,  when  that  fact  had  been  discovered  by 
[  •  689  ]  •  Zuline  and  her  family.  This  witness  is  not  discredited  in 
any  of  the  ways  or  for  any  of  the  causes  which  can  allow- 
ably be  used  for  such  a  purpose.  She  is  not  contradicted  by  any 
witness. 

Marriage  may  be  proved  by  any  person  who  was  present,  and  can 
identify  the  parties.  Rex  v.  St.  Devereux,  Burr,  S.  C.  506 ;  2  W. 
Black.  145. 

If  the  marriage  were  in  a  foreign  country,  proof  that  it  was  solem- 
nized in  the  manner  usual  in  that  country  will  be  a  good  presumptive 
proof  that  it  was  a  valid  marriage.  Lacon  v,  Higgins,  3  Stark. 
178. 

Marriage  by  a  person  habited  as  a  priest  and  being  per  verba  de 
presently  the  person  performing  the  ceremony  must  be  presumed  to 
have  been  a  clergyman.     Rex  v.  Brampton,  10  East,  282. 

In  what  way  is  the  attempt  made  to  lessen  the  force  of  her  testi- 
mony ?  In  no  other  than  by  negative  declarations  of  other  persons 
^  who  knew  Clark,  that  they  do  not  believe  he  was  ever  married,  and 
by  the  witness  De  la  CroLx,  who  says,  —  and  he  is  the  only  witness 
who  says  so,— that  Clark  spoke  to  him  of  Myra  as  his  natural  cliild. 
A  hundred  such  witnesses  would  not  be  sufficient  to  impeach  the  tes- 
timony of  one  witness  swearing  positively  to  the  fact  of  the  mar- 
riage. And  allowing  that  Clark  did  so  speak  to  De  la  Croix,  a 
husband's  declaration  of  the  illegitimacy  of  a  child,  when  the  mar- 
riage has  been  so  proved,  is  not  sufficient  to  rebut  the  presumption 
of  its  having  been  lawfully  begotten,  until  the  presumption  is  dis- 
proved by  evidence  showing  the  want  of  access  between  the  husband 
and  wife.     Bury  v.  Phillpot,  2  M.  &  K.  349. 

Once  the  marriage  is  proved,  nothing  shall  be  allowed  to  impugn 
the  legitimacy  of  the  issue,  short  of  the  proof  of  facts  showing  it  to 
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be  impossible  that  the  husband  could  be  the  father.  See  opinion  of 
the  judges  in  Banbuiy  Peerage  case  by  Le  Maichant.  Access  is 
presumed,  unless  the  contrary  be  plainly  proved. 

But  all  the  other  witnesses,  some  of  whom  were  more  in  Clark's 
confidence  than  De  la  Croix  was,  say  that  he  spoke  to  them  of  Myra 
as  his  legitimate  child,  calling  her  such. 

Pierre  Baron  Bois  Fontaine  declares,  that  Clark  treated  him  as  a 
confidential  friend,  in  matters  relating  to  Myra  and  to  his  af&irs  gener- 
ally ;  that  he  was  with  Clark  when  he  died.  He  says  Clark  repeats 
edly  spoke  to  him  of  Myra  as  his  legitimate  child.  Nearly  his  last 
words  were  about  her.  And  further,  he  spoke  of  her  mother  with 
great  respect,  and  firequently  told  him,  after  her  marriage 
with  Grardette,  that  he  would  have  made  his  *  marriage  with  [  *  590  ] 
her  public,  if  that  barrier  had  not  been  made ;  but  that  she 
was  blameless. 

Mrs.  Harriet  Smith  says :  <'  Mr.  Clark  and  my  late  husband,  Mr. 
Harper,  were  intimate  friends,  &a  I  suckled,  in  her  infancy,  Mr. 
Clark's  daughter  Myra.  I  did  it  voluntarily,  in  consequence  of  her 
having  suffered  from  the  hired  nurses.  Mr.  Clark  considered  that  this 
constituted  a  powerful  claim  on  his  gratitude  and  Mendship,  and  he 
afterwards  gave  me  his  confidence  respecting  her."  The  interesting 
and  truthful  narrative  of  this  witness  of  the  relations  between  the 
father  and  the  child,  firom  her  birth  to  the  time  of  his  death,  and  his 
frequent  declarations  that  he  would  acknowledge  her  as  his  legiti- 
mate child,  must  make  strong  impressions  upon  any  reader  of  it  that 
she  was  such.  Belle  Chasse,  the  intimate  and  confidential  friend  of 
Clark  for  many  years,  and  who  proved  himself,  as  the  facts  in  the 
case  show,  worthy  of  that  relation,  says :  '^  With  much  reflection  and 
deliberation,  Clark  spoke  of  his  being  occupied  in  preparing  his  last 
will.  On  these  occasions,  in  the  most  impressive  and  emphatic  man- 
ner, he  spoke  of  Myra  as  the  object  of  his  last  will,  and  that  he  should 
in  it  declare  her  to  be  his  legitimate  child,  and  heiress  of  all  his 
estate." 

Madame  Caillaret,  the  sister  of  Zuline,  says  she  was  not  present  at 
the  marriage  of  her  sister  with  Mr.  Clark,  ^^  but  I  do  know  that  Clark 
made  proposals  of  marriage  with  my  sister.  Mr.  Clark's  proposals 
of  marriage  were  made  after  it  became  known  that  her  marriage  with 
Mr.  De  Grange  was  void,  from  the  fact  of  his  having  then,  and  at 
the  time  of  his  marrpng  her,  a  living  wife.  These  proposals  were  de- 
ferred being  accepted  until  the  record  proof  of  De  Grange's  previous 
marriage  could  be  obtained,  and  Zuline,  with  her  sister,  Madame 
Despau,  sailed  for  the  north  of  the  United  States,  to  obtain  the  record 
proof."     Thus  confirming  what   Madame  Despau  likewise  says  of 

69  • 
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Clark^s  proposals  of  marriage :  ''  Mr.  Clark  made  proposals  of 
marriage  to  my  sister,  with  the  knowledge  of  all  our  family.  It  was 
considered  essential  first  to  obtain  record  proof  of  De  Grange  having 
a  living  wife  at  the  time  he  married  my  sister,  to  obtain  which  from 
the  records  of  the  Catholic  church  in  New  York,  where  Mr.  De 
Grange's  prior  marriage  was  celebrated,  we  sailed  for  that  city.  Mr. 
Clark  arrived  after  us.  We  heard  that  a  Mr.  Gardette,  then  living 
in  Philadelphia,  was  one  of  the  witnesses  of  Mr.  Be  Grange's  prior 
marriage.  We  proceeded  to  that  city,  and  found  Mr.  Gardette.  He 
answered,  that  he  had  been  present  at  the  prior  marriage  of  De 
Grange,  and  that  he  afterwards  knew  De  Grange  and  his  wife  by 
this  marriage, — that  this  wife  had  sailed  for  France.     Mr.  Clark 

then  said  :  ^  You  have  no  reason  any  longer  to  refuse  being 
[  •  591  ]  •married  to  me.     It  will,  however,  be  necessary  to  keep  our 

marriage  secret  till  I  have  obtained  judicial  proof  of  the 
nullity  of  your  and  De  Grange's  marriage.'  Clark  and  Zuline  were 
then  married."  Madame  Despau  then  relates  their  return  to  New 
Orleans,  the  prosecution  of  De  Grange  for  bigamy,  his  imprisonment, 
escape,  and  flight  from  the  country,  without  his  having  ever  returned 
to  Louisiana  again.  ^<  All  this  happened  in  1803,  not  a  great  while 
before  the  close  of  the  Spanish  government  in  Louisiana.  Mr.  Clark 
told  us  that,  before  he  could  promulgate  his  marriage  with  my  sister, 
it  would  be  necessary  for  her  to  bring  an  action  against  the  name  of 
De  Grange.  The  anticipated  change  of  government  caused  delay ; 
but  at  length,  in  1806,  Messrs.  James  Brown  and  Eligeas  Fromentin, 
as  the  counsel  of  my  sister,  brought  suit  against  the  name  of  Jerome 
De  Grange,  in  the  city  court  of  New  Orleans." 

Now,  rejecting  aU  that  Gardette  is  said  to  have  said,  all  that  Mad- 
ame Despau  says  of  the  prosecution  of  De  Grange  for  bigamy,  and 
of  the  appearance  of  a  female  in  New  Orleans  claiming  De  Grange 
for  her  husband,  as  not  being  within  the  allowable  limits  of  hearsay 
testimony  in  a  question  of  pedigree,  the  concurring  testimony  of  two 
witnesses  in  the  family  as  to  Mr.  Clark's  proposals  of  marriage  is  such 
a  corroboration  of  the  declaration  of  one  of  them,  that  the  marriage 
took  place  in  her  presence,  as  to  make  a  basis  broad  enough  to  re- 
ceive the  declarations  of  the  father,  and  his  affectionate  treatment  of 
his  child  from  her  birth  to  his  death,  as  conclusive  of  his  marriage 
with  her  mother,  and  of  her  legitimacy.  Such  declarations,  where 
there  are  probable  grounds  #f  a  marriage,  are  the  best  proof  in  a 
question  of  pedigree.  Just  such  —  though  they  are  within  what  is 
termed  hearsay — as  experience  has  shown  to  be  necessary,  in  cases 
of  doubt,  to  establish  conjugal  relations  and  the  legitimacy  of  chil- 
dren.    Such  declarations,  unlike  those  which  Dje  la  Croix  says  Mr 
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Clark  made  to  him,  have  always  been  received  to  establish  the  legiti- 
macy of  a  child,  with  or  without  proof  of  marriage ;  and  when  there 
is  in  a  case  the  positive  testimony  of  one  witness  to  a  marriage,  they 
are  conclusive  proof  of  legitimacy.  i 

What  is  urged  against  such  a  conclusion  in  this  case  ? 

The  conduct  of  the  parties  in  not  promulgating  their  marriage, 
and  not  occupying  the  same  house  upon  their  return  to  New  Orleans. 
In  connection  with  that  conduct,  the  testimony  of  De  la  Croix,  that 
Colonel  and  Mrs.  Davis,  who  reared  Mrs.  Graines  at  the  request  of  her 
father,  knew  nothing  of  his  marriage ;  that  the  witnesses,  Mr.  Coxe 
and  Mr.  Hulings,  who  were  for  a  long  time  the  intimates  of  Mr. 
Clark,  —  the  former  his  partner,  in  business, — swear,  to  the 
best  of  their  belief,  *  that  he  never  married.  And  the  subse-  [  *  592  ] 
quent  connection  with  Gardette,  without  a  dissolution  of 
the  marriage  with  Mr.  Clark. 

The  first  is  a  good  objection  until  it  has  been  reasonably  accounted 
for.  We  do  not  mean  so  accounted  for  as  to  make  it  proper,  but 
enough  so  to  separate  such  conduct  from  the  suspicion  of  an  illicit 
connection. 

Madame  Despau  declares,  when  the  marriage  was  contracted  in 
Philadelphia,  and  afterwards  upon  their  arrival  in  New  Orleans,  that 
Clark  said  the  marriage  could  not  be  disclosed  on, account  of  Zuline's 
previous  marriage  with  De  Grange  ;  that  legal  proof  must  be  obtained 
of  the  previous  marriage  of  De  Grange,  and  that  an  action  would 
have  to  be  brought  by  Zuline  "  against  his  name."  This  is  substan- 
tially confirmed  by  Madame  Caillaret,  in  her  statement  of  the  pro- 
posals for  a  marriage  by  Mr.  Clark,  and  it  having  been  deferred  for 
the  reason  given  by  Madame  Despau  for  its  concealment.  It  is  con- 
firmed by  what  other  witnesses  say,  as  well  as  Madame  Despau,  of 
the  arrest  and  imprisonment  of  De  Grange  for  bigamy,  to  which  they 
all  swear  as  within  their  own  knowledge,  and  by  the  subsequent  pro- 
ceedings in  the  city  court  against  De  Grange.  Record,  206.  Con- 
nect the  preceding  with  the  mode  of  proceeding  in  Louisiana  to 
impeach  a  marriage  with  one  unable  to  contract  marriage,  its  existing 
application  to  De  Grange,  and  what  might  then  have  been  its  appli* 
cation  to  Mrs.  Clark,  if  her  marriage  in  Philadelphia  had  been  dis- 
closed before  a  sentence  of  the  nullity  of  her  marriage  with  De 
Grange  had  been  obtained,  and  we  shall  have  facts  from  which  mo- 
tives for  concealment  of  it  may  be  inferred  diverse  from,  and  stronger 
than  the  usual  suspicion  of  its  having  been  caused  by  an  illicit  in- 
tercourse. It  was  not  necessary  to  the  validity  of  the  marriage  in 
Philadelphia,  that  a  sentence  of  dissolution  should  have  been  first 
pronounced  in  Louisiana  against  De  Grange.     By  the  law  of  the 
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latter,  as  well  as  by  the  law  of  Pennsylvania,  the  marriage  with  De 
Orange  was  void  from  the  beginning.  A  void  marriage  imposes  no 
legal  restraint  upon  the  party  imposed  upon  from  contracting  another, 
though  prudence  and  delicacy  do,  until  the  fact  is  so  generally  known 
as  not  to  be  a  matter  of  doubt,  or  until  it  has  been  impeached  in  a 
judicial  proceeding,  wherever  that  may  be  done.  Mr.  Clark  proba- 
bly knew  what  we  have  just  stated  concerning  the  validity  of  his 
marriage ;  but  from  his  pride  and  temper,  as  his  character  has  been 
disclosed  in  this  record,  was  it  not  probable,  not  to  say  natural,  that 
such  a  man,  anticipating  his  return  to  Louisiana,  would  resort  to  the 

course  which  was  pursued  to  keep  his  feelings  firom  being 
[  *  693  ]  wounded,  until  a  judicial  sentence  had  restored  *  his  wife  to 

the  unequivocal  condition  enjoyed  by  her  before  the  impo- 
sition of  De  Grange  ?  We  speak  of  the  fact  and  not  of  its  propri- 
ety. The  latter  has  not  our  approbation,  but  we  recognize  what  all 
of^us  know  to  be  true,  that  concealment  is  as  frequently  the  refuge 
of  error  as  it  is  of  crime,  and  that  men  of  the  world  shun  more  than 
any  thing  else  the  exposure  of  their  follies,  more  especially  such  as 
the  world  may  think  to  be  so,  and  bearing  upon  the  honor  of  the 
most  delicate  relation  which  a  man  can  form  in  life.  It  is  not  a  fic- 
tion, that  men  have  been  situated  as  Mr.  Clark  was,  who  have  died 
without  disclosing,^  as  he  did,  even  in  behalf  of  their  unoffending 
children,  such  a  relation,  and  that  women  have  been  found  to  bear  it. 
Such  reflections  would  have  no  weight  with  us,  unconnected  with  the 
proof  that  there  is  in  this  case  of  the  marriage.  But  we  think,  with 
such  proof,  that  they  are  appropriate  to  repel  any  presumption  of  ille- 
gitimacy in  this  instance,  arising  from  the  concealment  of  the  mar- 
riage, or  from  the  parties  to  it  not  having  occupied  the  same  house. 
The  events  which  followed  imbittered  the  rest  of  this  father's  life, 
and,  until  now,  having  deprived  his  child  of  that  legitimate  standing 
which  he  was  most  anxious  to  give  her,  and  which  seems  to  have 
pressed  most  heavily  upon  him  at  the  hour  of  his  death.  Bois  Fon- 
taine says,  in  reply  to  the  third  cross-interrogatory :  "  He  spoke  of  her 
mother  with  great  respect,  and  frequently  told  me,  after  her  marriage 
with  Gardette,  that  he  would  have  made  his  marriage  with  her  pub- 
lic if  that  barrier  had  not  been  made,  and  frequently  lamented  to  me 
that  it  had  been  made ;  but  that  she  was  blameless.  He  said  he 
would  never  give  Myra  a  step-mother.  When,  in  1813,  he  commu- 
nicated to  me  that  he  was  making  his  last  will,  he  showed  great  sen- 
sibility as  to  her  being  declared  legitimate  in  it.  While  I  was  with 
him  in  his  death-sickness,  and  even  at  the  moment  he  expired,  he 
was  in  perfect  possession  of  his  senses,  and  no  parent  could  hav6 
manifested  greater  affection  than  he  did  for  her.  Newly  his  lant 
words  were  about  her,"  &c. 
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Time  with  him  was  near  its  «iid,  and  the  truth  was  told. 

De  la  Croix's  testimony,  in  the  particular  in  which  it  is  relied 
upon,  differs  irom  that  of  all  the  other  witnesses,  who  have  deposed 
to  what  Mr.  Clark  said  to  them,  repeatedly,  of  the  legitimacy  of  his 
child. 

We  regard  it  the  less,  for  notwithstanding  his  intimacy  with  Mr. 
Clark,  and  the  confidence  which  he  had  in  De  la  Croix's  suitableness 
to  be  the  guardian  of  Myra,  he  says  Mr.  Clark  never  spoke  to  him 
about  her,  except  on  the  occasion  when  he  was  a^ed  to  become  his 
executor  and  her  tutor.  Record,  233,  234.  This  declara- 
tion to  De  la  Croix,  supposing  it  to  *  have  been  made  in  [  •  694  ] 
connection  with  the  occasion  when  he  says  it  was  made  by 
Mr.  Clark,  is  the  testimony  in  the  record  most  relied  upon  to  disprove 
the  legitimacy  of  Mrs.  Gaines.  But  it  cannot  be  allowed  to  exceed 
in  weight  the  testimony  of  several  other  witnesses  who  were  more 
intimate  with  Mr.  Clark  than  De  la  Croix  was,  who  —  from  facts  in 
the  cause  independently  of  any  declarations  of  theirs — seem  to  have 
had  more  of  his  confidence,  and  to  whom  Mr.  Clark  spoke  very 
differently  of  the  same  fact.  A  single  declaration,  directly  the  reverse 
of  many  to  the  same  fact,  may  be  made  in  such  a  manner,  by  the 
same  person,  as  to  disable  us  from  coming  to  a  conclusion  coinci- 
dent with  that  which  the  many  assert  But  if  the  latter  are  asso- 
ciated with  other  proofs  bearing  upon  the  point  derived  from  other 
persons,  stronger  than  any  proofs  which  can  be  connected  with  the 
contradiction  of  them,  we  have  a  rule  to  guide  us  in  our  estimate  of 
both,  making  the  many  prevail  over  the  one,  though  it  might,  inde- 
pendently of  all  other  proof  connected  with  either,  bring  us  to  an 
opposite  conclusion.  The  testimony  of  De  la  Croix  cannot  stand 
the  test  of  this  rule.  Setting  aside  all  that  the  other  witnesses  say 
contrary  to  it,  there  is  the  oath  of  one  witness  who  swears  to  the 
marriage,  which  raises  an  intendment  of  legitimacy  in  the  offspring 
conclusive  until  it  has  been  disproved.  Against  such  a  rule,  suspi- 
cions or  doubts  not  resting  upon  proofs  as  strong  as  the  proofs  of  the 
marriage  must  not  be  indulged.  But  for  a  brief  illustration  of  the 
rule,  let  us  take  the  case.  De  la  Croix  says  Mr.  Clark  told  him,  upon 
the  only  occasion  he  ever  spoke  to  him  of  Myra,  that  she  was  his 
natural  child.  Madame  Despau  says  she  was  present  at  the  mar* 
riage  of  Mr.  Clark  to  the  mother  of  Myra.  Bois  Fontaine  says  Mr. 
Clark  said  to  him,  speaking  of  the  mother  of  Mrs.  G^aines,  that  he 
would  have  made  his  marriage  with  her  public,  but  for  her  subse- 
quent connection  with  Grardette.  Now  where  is  the  weight  of  proof? 
Does  De  la  Croix's  testimony  exceed  that  of  the  witness  who  swears 
to  the  marriage,  and  also  Clark's  declaration  to  Bois  Fontaine  ad- 
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mitting  it  ?     The  contrary  declarations  may  neutralize  each  other,  in 
this  aspect  of  the  case,  without  lessening  the  positive. 

In  such  a  case,  we  have  not  a  choice  of  conclusions,  but  must  take 
that  which  the  positive  proves. 

Hitherto,  the  testimony  of  De  la  Croix  has  been  treated  as  if  it 
W81S  altogether  unexceptionable.  It  is  not  so.  There  is  in  it  that 
cold  hardness  of  a  man  of  the  world,  unmindful  of  the  relations  of 
former  friendship  whilst  professing  to  regard  them,  but  little  in  unison 
with  kindness,  and  not  at  all  so  with  the  seriousness  of  exact 
[  •  596  ]  truth.  Such  men  will  not  swear  to  •what  is  false,  but  they 
may  speak  what  is  not  true,  by  an  indiiference  to  exactness 
in  what  they  do  say.  De  la  Croix's  testimony  is  twice  in  the  record, 
taken  at  different  times,  and  •we  have  it  both  in  French  and  Engli:!»h. 
No  injustice  is  done  him  by  translation.  They  are  not  so  contradic- 
tory of  each  other  as  to  justify  of  themselves  any  charge  against  his 
intentional  veracity ;  but  they  differ  in  particulars  about  Myra,  as 
well  as  of  other  persons,  so  as  to  make  it  right  that  it  should,  as  a 
whole,  be  received  with  great  caution.  Besides,  for  there  must  be  no 
disguise  of  the  facts  which  bring  us  to  our  conclusion  concerning  hi& 
testimony,  there  is  upon  the  record  a  pecuniary  relation  bet>x^een 
himself  and  the  estate  of  Daniel  Clark,  which,  unexplained,  does  noft 
leave  a  favorable  impression  of  his  impartiality  in  this  affair. 

Again,  suppose  the  fact  of  legitimacy  in  this  case  had  been  placed 
altogether  upon  the  evidence  of  Belle  Chasse  and  De  la  Croix,  that 
of  the  former  would  not  have  been  proof  of  it  But  if  Belle  Chasse's 
testimony  is  fortified  by  that  of  others,  speaking  as  strongly  as  he 
does  of  Clark's  declarations  of  his  daughter's  legitimacy,  it  would 
not  be  reasonable  to  discard  it  for  the  testimony  of  De  la  Croix, 
which  is  unsupported  by  any  other  witness.  Is  the  conclusion  one  less 
of  proof,  because  Colonel  and  Mrs.  Davis,  who  reared  the  child  at  the 
request  of  her  father,  were  ignorant  of  his  marriage  1^  because  Mr, 
Coxe  and  Mr.  Hulings,  who  knew  him  well,  say  that  they  knew 
nothing  of  Mr.  Clark's  marriage,  the  last  two  declaring  so  to  the  best 
of  their  belief  ?  All  of  this  is  negative  testimony,  implying  ignorance 
of  the  fact  of  which  they  speak,  and  not  knowledge  of  it,  —  a  fact 
susceptible  of  positive  proof,  or  of  proof  by  facts  from  which  marriage 
may  be  inferred.  The  rest  of  the  testimony  of  Mr,  Coxe,  Mr.  Hul- 
ings, and  De  la  Croix,  in  respect  to  the  marriage,  is  excluded  from 
our  consideration,  from  not  being  within  the  rules  by  which  hearsay 
is  admissible  in  cases  of  pedigree.  Neither  of  them  relate  any  thing 
as  coming  firom  the  parents  of  Myra,  or  the  relations  on  either  side 
of  the  marriage.  The  only  point  in  which  the  testimony  of  Mr. 
Coxe  differs  from  that  of  Madame  Despan,  is  in  his  narrative  of  the 
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airangement  made  by  him,  at  ^he  request  of  Mr.  Clark,  for  the  birth 
of  Caroline,  now  Mrs.  Barnes.  Madame  Despau  says  she  was  the 
child  of  De  Grange ;  Mr.  Coxe,  that  Clark  told  him  that  she  was  his 
child.  These  declarations  are  at  variance  with  each  other  as  to  the 
fact,  but  not  contradictory.  The  fact  may  be  as  one  or  the  other 
witness  has  related  it  The  difference,  therefore,  does  not  at  all  dis- 
credit Madame  Despau.  But  the  ignorance  of  Colonel  and  Mrs. 
Davis  of  the  marriage,  in  connection  with  the  arrangements 
•  v;hich  were  made  by  them,  at  the  request  of  its  father,  for  [  *  596  ] 
Ihe  birth  of  the  child,  and  the  father's  great  confidence  in 
them,  it  is  said,  is  extraordinary  and  unaccountable.  But  is  it  not 
equally  so,  that,  under  such  circumstances,  he  should  not  have  com- 
municated to  them  the  reverse  ?  The  latter  is  ordinarily  the  usual 
confidence  between  the  parties  upon  such  occasions,  and  when  it  is 
not  made,  an  inquiry  suggests  itself  at  once  why  it  was  not  done. 
Its  not  having  been  done,  though  extraordinary,  proves  nothing  either 
one  way  or  the  other ;  the  mind  is  left  to  connect  other  facts  with  it, 
for  the  purpose  of  enabling  us  to  conclude  what  inference  can  justly 
be  made  from  such  an  incident,  so  much  out  of  the  way  of  the  con- 
fidence between  parties  upon  such  occasions.  There  are  no  such 
facts  in  this  case  to  aid  such  an  objection.  There  are  facts  inde- 
pendent of  it,  which  happened  afterwards,  which  repel  it 

The  witnesses  speak  of  the  extraordinary  affection  manifested  by 
Mr.  Clark  for  this  child,  —  his  daily  visits,  parental  and  endearing 
fondness,  —  his  costly  presents  and  manifested  pride  in  her,  as  time 
developed  her  mind  and  appearance, — and  that  he  always  called  her 
Myra  Clark.  All  of  this  is  not  inconsistent  with  what  men  of 
generous  temper  will  and  should  do  to  repair  as  much  as  they  can, 
in  such  cases,  their  indiscretion  as  to  the  birth  of  a  child.  But  when 
a  parent  does  it,  with  subsequent  declarations,  made  over  and  over 
again,  to  several  persons,  of  a  child's  legitimacy,  they  may  well  bfe 
united  with  the  latter  to  remove  the  objection,  that  Mr.  Clark  had 
not  mentioned  his  marriage  to  Colonel  and  Mrs.  Davis.  Besides,  let 
it  be  remenibered  that  the  evidence  shows,  up  to  that  time,  he  had 
mentioned  his  marriage  to  no  one.  Madame  Despau,  his  wife,  and 
himself  only  knew  the  secret,  and  his  influence  over  them  made  it  his 
own,  until  they  could  speak  free  from  the  apprehensions  excited  in 
them  by  his  declaration,  that  the  marriage  was  not  to  be  disclosed 
until  the  marriage  with  De  Grange  had  been  judicially  annulled.  He 
was  a  man  of  no  ordinary  character  or  influence  upon  those  who 
were  about  him.  His  natural  fitness  to  control  became  habitual,  as 
his  wealth  and  standing  increased,  and  it  was  exercised  and  involun- 
tarily yielded  to  bv  all  who  associated  or  who  were  in  business  with 
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him.  He  was  a  maa  of  high  qualities,  but  of  no  rigor  of  virtue  or 
self-control;  energetic,  enterprising,  courageous,  affectionate,  and  gen- 
erous, but  with  a  pride  which  had  yielded  to  no  mortification  until 
his  affection  subdued  it  to  a  sense  of  justice  in  behalf  of  his  child. 
As  to  Mrs.  Clark's  subsequent  connection  with  Qardette  whilst  she 
was  the  wife  of  Mr.  Clark,  considering  it  alone  or  with 
[  *  597  ]  those  reasons  which  *have  been  urged  against  the  fact  of 
that  marriage,  our  conclusion  is,  that,  inexcusable  as  her 
conduct  was,  there  is  not  enough  to  make  the  fact  of  the  marriage 
with  Mr.  Clark  doubtful.  Discarding  from  our  consideration  alto* 
gether  the  irritation  and  impositions  to  which  this  female  had  been 
subjected  from  her  girlhood,  and  her  well-founded  fears  of  the  fidelity 
of  Mr.  Clark,  and  admitting  she  was  very  deficient  in  her  apprehen- 
sion of  the  sacredness  of  marriage,  however  much  it  may  expose  her 
virtue  and  her  affection  for  her  lawful  husband  to  conclusions  against 
both,  we  do  not  deem  it  to  be  a  fact  strong  enough  to  set  aside  the 
testimony  of  one  witness  who  swears  positively  to  her  marriage  with 
Mr.  Clark,  and  all  the  corroborating  proof  of  that  fact  in  the  case. 
It  will  raise  a  suspicion  against  the  marriage,  in  this  most  curious 
and  original  chapter  of  domestic  life,  not  easily  removed  from  the 
minds  of  those  who  indulge  it  But  we  cannot  permit  it  to  prevail 
over  the  legitimacy  of  her  child,  established,  as  we  think  ourselves 
obliged  to  say  it  has  been,  in  conformity  with  those  rules  of  evidence 
which  long  experience  and  the  wisdom  of  those  who  have  gone  before 
us  in  courts  of  equity  have  deemed  the  best  to  ascertain,  in  cases  of 
doubt,  the  affinity  and  blood-relationship  of  social  life. 

But  it  is  still  said,  admitting  the  marriage  with  Clark  to  have 
taken  place  in  Philadelphia,  that  Mrs.  Gaines  cannot  inherit  from 
her  father,  his  marriage  with  her  mother  being  void,  on  account  of 
her  previous  marriage  with  De  Grange. 

This  will  depend  upon  the  marriage  with  De  Grange  having  been 
a  valid  marriage.  Or  upon  its  being  void  for  one  of  those  causes 
which  disable  persons  from  contracting  marriage.  The  burden  of 
proof  in  such  a  case  is  not  upon  the  party  asserting  the'  validity  of 
the  second  marriage,  but  on  the  other,  who  asserts  its  invalidity  on 
account  of  the  validity  of  the  first.  Both  are  affirmative  declarations. 
Ei  incumbit  probatio  qui  dicttj  non  qui  liegaU  The  argument  is,  the 
marriage  with  De  Grange  stands  in  the  way  of  any  right  of  Mrs. 
Graines  to  inherit  from  her  father,  until  the  record  of  the  conviction 
of  De  Grange  for  bigamy  has  been  produced  We  do  not  under- 
stand the  law  to  be  so.  A  bigamist  may  be  proved  so,  in  a  civil 
suit,  by  any  of  those  facts  from  which  marriage  may  be  inferred. 
Reputation  of  marriage  is  not  enough,  but  facts  from  which  it  may 
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be  inferred  are  sa  In  a  prosecution  for  the  offence,  there  must  be 
proof  of  an  actual  marriage.  The  confession  of  the  bigamist  will  be 
sufficient  in  a  civil  suit,  when  made  under  circumstances  which 
imply  no  objection  to  it  as  a  confession.  De  Grauge  did  make  such 
a  confession.  Madame  Benguerel  says,  in  answer  to  the 
seventh  interrogatory  put  to  her :  "  My  *  husband  and  myself  [  *  598  ] 
were  very  intimate  with  De  Grrange,  and  when  we  reproached 
him  for  his  baseness  in  imposing  upon  Zuline,  he  endeavored  to 
excuse  himself  by  saying,  that,  at  the  time  of  his  marrying  her,  he 
had  abandoned  his  lawful  wife,  and  never  intended  to  see  her 
again."  Record,  212.  And  her  answer  to  the  cross-interrogatory 
is :  ''I  am  not  related  to,  nor  connected  with  the  defendants,  nor 
with  either  of  them,  nor  with  the  mother  of  the  said  Myra,  nor  am  I 
interested  at  all  in  this  suit.  It  was  in  New  Orleans  where  I  obtained 
my  information.  It  will  be  seen  by  my  answers  how  I  knew  the 
facts.  I  was  well  acquainted  with  De  Ghrange  and  the  said  Zuline, 
and  I  knew  the  lawful  wife  of  the  said  De  Grange,  whom  he  had 
married  previous  to  his  imposing  himself  in  marriage  upon  Zuline." 
The  credit  of  this  witness  is  unassailed.  Here,  then,  is  proof  enough 
of  a  subsisting  marriage  between  De  Grange  and  another  female, 
when  he  married  Mrs.  Gaines's  mother,  to  invalidate  the  latter. 

But  suppose  Madame  Benguerel  had  not  given  such  testimony,  or 
that  her  credit  had  been  successfully  assailed ;  what  would  then  be 
the  state  of  the  objection  ?  Just  this :  as  all  the  other  witnesses  who 
speak  of  the  prosecution  of  De  Grange  for  bigamy  speak  of  his  con- 
viction only  as  hearsay  or  common  report,  the  defendant  cannot  call 
upon  the  plaintiff  for  record  proof  of  it,  without  placing  himself  in 
the  inconsistent  attitude  of  rejecting  the  hearsay  to  be  proof  of  its 
existence,  but  giving  to  him  the  right  to  call  for  its  production.  The 
testimony  of  Madame  Benguerel  was  introduced  by  the  plaintiffs 
without  any  obligation  upon  them  to  have  done  so.  It  establishes 
the  fact  of  De  Grange's  previous  marriage,  for  all  the  purposes  of 
this  controversy.  The  denial,  in  the  answer  of  the  defendant,  that 
Mr.  Clark  was  ever  married,  is  the  assertion  of  a  fact,  of  which  the 
defendant  cannot,  in  the  nature  of  things,  have  positive  knowledge, 
and  is  therefore  no  more  than  a  declaration  of  his  belief.  One  wit- 
ness, therefore,  overrules  the  denial.  But  there  is  no  force  in  this 
objection  for  another  reason.  When,  in  the  progress  of  a  suit  in 
equity,  a  question  of  pedigree  arises,  and  there  is  proof  enough,  in 
the  opinion  of  the  court,  to  establish  the  marriage  of  the  ancestor, 
the  presumption  of  law  is,  that  a  child  of  the  marriage  is  legitimate, 
and  it  will  be  incumbent  upon  him  who  denies  it  to  disprove  it, 
though  in  doing  so  he  may  have  to  prove  a  negative. 

VOL.   XVI  70 
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Further  upon  this  point,  the  record  of  De  Ghrange's  conviction 
cannot  be  called  for,  as  there  is  proof  that  it  could  not  be  found  in 
the  proper  office  in  New  Orleans,  where  it  should  be.  The  com- 
plainants do  not  rely  upon  such  proof  to  establish  the  fact  that 
De  Grange  was  a  married  man  when  he  married  Zuline. 
[  *  599  ]  •  His  declaration  to  Madame  Benguerel,  associated  with 
other  facts,  sufficiently  proves  it 

Before  leaving  this  point,  however,  we  will  make  a  single  remark 
upon  what  was  said  in  the  argument,  that,  if  the  record  of  De  Grange's 
conviction  had  been  produced,  it  would  not  have  been  competent 
testimony,  from  its  being  res  inter  alios  acta. 

The  general  rule  certainly  is,  that  a  person  cannot  be  affected, 
much  less  concluded,  by  any  evidence,  decree,  or  judgment,  to  which 
he  was  not  actually,  or  in  consideration  of  law,  privy.  But  the  gen- 
eral rule  has  been  departed  from  so  far  as  that  wherever  reputation 
would  be  admissible  evidence,  there  a  verdict  between  strangers,  in 
a  former  action,  is  evidence  also  ;  such  as  in  cases  of  manorial  rights, 
public  rights  of  way,  immemorial  custom,  disputed  boundary,  and 
pedigrees.  Duchess  of  Kingston's  case,  11  Hargrave,  State  Trials, 
261;  Davies,  Demand.,  Lowndes,  Tenant,  7  S<5ott,  N.  R.  141; 
Doe  d.  Bacon  v.  Brydges,  7  Scott,  333;  Bead  v.  Jackson,  per 
Lawrence,  J.,  1  East,  355 ;  Brisco  v.  Lomax,  8  Adol.  &  Ell.  198 ; 
Evans  v.  Rees,  10  Adol.  &  Ell.  151 ;  Biddulph  v.  Ather,  2  Wils.  23 ; 
Tooker  v.  Duke  of  Beauford,  1  Burr.  146,  as  to  manorial  rights ; 
Brisco  V.  Lomax,  8  AdoL  &  EIL  198,  as  to  disputed  boundary ;  Lay- 
bourn  V.  Crisp,  4  Mees.  &  Wels.  320,  as  to  questions  of  immemorial 
custom ;  Travers  v.  Challoner,  Gwill,  1237,  as  to  disputed  modus 
and  pedigree ;  Cair  v.  Heaton,  Gwill,  1261.  In  Neal  and  Duke  of 
Athol  V.  Wilding,  Stmnge,  1151,  the  court  rejected  a  special  verdict 
in  a  former  suit,  the  defendants  not  having  been  parties  to  that  suit, 
which  was  offered  to  prove  three  of  the  descents  which  were  neces- 
sary to  make  out  the  duke's  pedigree.  Mr.  Justice  Wright  differed 
from  the  majority  of  the  judges  on  that  occasion,  and  in  Butler's 
N.  P.  4th  ed.  p.  233,  it  is  said  that  the  opinion  of  that  learned  judge 
was  generally  approved,  though  the  determination  by  the  rest  of  the 
court  was  contrary.  And  the  point  has  been  since  repeatedly  ruled 
in  conformity  with  the  opinion  of  Mr.  Justice  Wright 

But  it  may  be  said  that  the  real  fact  was  not  what  our  conclusion 
is  upon  this  point.  Let  it  be  remembered  by  those  who  may  say  so, 
that  possibilities  are  the  enemies  of  truth,  indicating  mor^  frequently 
than  otherwise,  the  unprepaxedness  of  a  mind  to  receive  it,  rather  than 
its  uncertainty.  They  have  no  standing  in  the  law  against  a  violent 
presumption,  which  is  plena  probation  or  full  proo£ 
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Having  disposed  of   all   the  objections   which  were  urged,  or 
which  can  be  raised  upon  this  record,  against  the  most  interesting 
and  essential  fact  in  the  case  of  the  complainants,  we 
•  proceed  to  give  our  conclusions  upon  the  legal  points  [  *  600  ] 
made  for  the  reversal  of  the  decree  of  the  circuit  court. 

They  were,  that  a  suit  at  the  instance  of  a  forced  heir  cannot  be 
maintained  against  a  purchaser,  until  the  donee's  property  has  been 
discussed. 

It  was  said  the  decree  was  not  final. 

That  the  statute  of  limitations  barred  a  recovery. 

And  last,  that  the  decree  directs  the  property  for  which  the  de- 
fendant is  sued  to  be  conveyed  and  surrendered  to  Mrs.  Gaines, 
instead  of  making  it  liable  as  a  portion  of  Daniel  Clark's  estate, 
out  of  which  the  forced  heir's  legitime  is  to  be  calculated. 

The  first  objection  would  prevail  against  the  decree,  if  Mr.  Patter- 
son's was  such  a  purchase.     It  is  not  so. 

The  defendant  is  the  alienee  of  the  purchasers  who  bought  the 
property  at  auction,  in  the  year  1820,  from  the  executors  of  Mr.  Clark 
under  the  will  of  1811.  It  is  admitted  that  the  property  was  a  part 
of  Mr.  Clark's  estate  when  he  died. 

These  sales  were  made  without  any  authority,  judicial  or  other- 
wise. They  were  made  after  the  time,  when,  by  the  law  of  Louisi- 
ana, the  relation  of  the  sellers  as  executors  bad  expired.  Nor  can  it  i 
be  said  they  were  legal  on  account  of  the  power  of  attorney  given  to 
Mr.  Relf  and  Mr.  Chew  by  Mrs.  Clark,  the  mother  and  universal 
legatee  of  the  testator.  She  could  give  no  power  to  the  executors  to 
dispense  with  the  law  prescribing  the  manner  for  making  the  sale  of 
a  succession.  Her  power  of  attorney  was  not  of  itself,  nor  was  it 
treated  by  the  executors,  to  make  for  her  a  legal  acceptance  of  the 
succession.  It  was  neither  an  express  nor  a  tacit  acceptance  of  the 
succession,  casting  upon  her  the  responsibilities  resulting  to  a  donee 
of  a  succession  by  its  acceptance.  It  might  have  been  used  as  an 
act  done  by  her  firoiA  which  her  intention  to  accept  the  succession 
might  have  been  inferred,  which  would  have  been  a  legal  acceptance. 
But  it  was  not  so  treated.  Until  the  acceptance  was  made  as  the 
law  required  it  to  be,  every  act  performed  under  it  by  the  attorneys 
was  void. 

The  power  was  also  given  when  the  possession  of  the  estate  was 
lawfully  in  the  executors,  for  the  purpose  of  enabling  them  to  dis- 
charge theif  functions  according  to  law.  It  could  not  invest  them 
with  any  power,  either  when  their  connection  with  the  estate  as 
executors  existed,  or  afterwards,  to  sell  any  part  of  it  in  a  way  not 
permitted  by  the  law. 
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One  of  the  executors,  Mr.  Belf,  received  letters  testamentary  on 
the  27th  August,  1813.  The  other,  Mr.  Chew,  on  the  2l8t  Janu- 
ary, 1814.  Without  delay,  on  the  same  day  that  he  leceiTed 
letters,  Mr.  Belf  applied  for  leave  to  sell  the  movable 
[  •601  ]  'and  immovable  property  of  his  testator.  It  was  granted. 
For  reasons  stated  in  a  subsequent  application,  he  applied 
for  an  extension  of  the  order  as  to  the  time  for  making  a  sale.  It 
was  allowed,  without  any  alteration  of  the  times  for  advertising  the 
property  he  wished  to  sell,  as  fixed  in  the  first  order.  The  movable 
effects  were  to  be  advertised  ten  days.  The  slaves  and  other  immov- 
able effects,  thirty  days.  The  defendant  depends  upon  these  orders 
for  the  regularity  of  the  sales  and  the  validity  of  the  purchase  made 
by  his  alienor,  Correjollas,  the  original  purchaser.  The  sale  of  the 
property  bought  by  Correjollas  was  made  in  1820.  The  time  for 
making  the  sales,  according  to  the  order  of  the  court,  had  passed 
more  than  six  years.  The  time  within  which  the  executors  coold 
act  as  such  by  the  law  of  Louisiana  had  expired.  They  had  neither 
legal  nor  delegated  authority  from  the  donee  of  the  estate,  recog 
nized  as  such  by  the  law  of  Louisiana,  to  make  the  sale.  It  was  a 
sale  without  judicial  order,  —  a  sale  in  disregard  of,  and  in  violation 
of  the  law,  —  one  which  the  law  of  Louisiana  makes  absolutely 
void.  If  considered  as  having  been  made  under  the  orders  for  sale 
given  by  the  court,  it  is  also  absolutely  void.  It  is  necessary  to 
show,  in  all  cases  of  forced  sales,  meaning  such  as  are  done  by  judi- 
cial order,  —  particuleurly  of  the  property  of  a  succession,  or  estate  of 
a  deceased  person,  —  that  all  the  formalities  of  the  law  have  been 
strictly  complied  with,  or  the  sale  will  be  annulled.  Delogny  v 
Smith,  3  Louis.  421 ;  Donaldson  v.  Hull,  7  Mart.  N.  S.  113 ;  May 
field  V.  Comeaux,  7  Mart.  N.  S.  185 ;  8  N.  S.  246 ;  4  Louis.  204 
11  Martin,  610,  675 ;  2  Louis.  328. 

Under  these  decisions,  and  the  view  which  we  have  taken  of  this 
point  of  the  case,  the  fact  of  notice  by  the  purchasers,  and  by  the 
defendant  from  them,  of  the  illegal  and  fraudulent  sale,  cannot  be 
denied.  The  defendant  knew,  firom  the  titles  which  he  received  from 
the  purchaser,  Correjollas,  and  from  that  bought  by  him  from  the 
other  alienee  of  CorrejoUat),  that  the  sales  had  been  made  by  Mr. 
Relf  and  Mr.  Chew  in  a  representative  character,  and  it  was  his  duty 
to  inquire  if  they  legally  filled  it.  Not  having  done  so,  he  has 
bought  in  his  own  wrong,  and  the  title  by  which  he  claims  the  prop- 
erty must  be  annulled.  We  have  confined  our  remarks  strictly  to 
the  objection,  that  these  sales  were  made  by  the  donee,  or  universal 
heir  of  the  will,  without  adducing  other  causes  found  in  the  proceed- 
ings of  the  executors,  of  which  this  record  is  but  too  fruitful,  to 
show  that  the  objection  has  no  foundation  in  fact. 
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Of  the  statute  of  limitations  we  will  only  say  that  the  statute  in 
force  at  the  time  the  suit  is  brought,  determines  the  right 
*  of  the  party  to  sue  for  a  claim,  and  that  the  time  under  [  *  603  ] 
that  in  force  when  this  suit  was  commenced  had  not  ex- 
pired.    We  ought,  though,  to  say,  to  prevent  future  misapprehensiooi 
that  it  is  not  regularly  in  the  pleading  of  this  cause. 

It  is  also  said  that  the  decree  of  the  circuit  court  is  not  final,  in 
the  sense  contemplated  by  the  law,  to  give  to  this  court  appellate 
jurisdiction.  Indeed,  we  do  not  see  how  a  decree  could  be  more  so. 
Nothing  is  left  open  between  the  parties;  it  embraces  the  plead- 
ings as  well  as  the  proofs  in  the  cause,  and  directs  the  property  held 
by  the  defendant,  as  it  is  set  forth  in  the  pleadings,  to  be  conveyed 
and  surrendered  to  Mrs.  Gaines.  And  it  is  only  because  the  decree 
is  subject  to  the  objection,  that  the  ISgitime  of  Mrs.  Graines  in  her 
father's  estate  is  to  be  calculated  out  of  the  whole  of  it,  so  as  to 
ascertain  and  preserve  distinct  from  the  controversy  the  disposable 
quantum  to  which  the  donee  is  entitled  under  the  will  of  1811,  that 
we  shall  direct  it  to  be  reversed. 

Mrs.  Gaines,  as  the  forced  heir  of  her  father,  is  entitled  to  such  a 
portion  of  his  estate  as  he  could  not  deprive  her  of,  either  by  dona- 
tions inier  vivos  or  mortis  causa.  The  will  of  1811  is  not  null  on 
account  of  its  being  a  donation  exceeding  the  quantum  which  the 
father  could  legally  dispose  of,  but  is  only  reducible  to  that  qu^intum* 

To  determine  the  reduction  to  which  the  donation  in  the  will  of 
1811  is  liable,  the  29th  article  of  title  2d  of  donations  irUer  vivos  and 
mortis  causaj  c.  3,  §  2,  of  the  code  of  1808,  gives  the  rule.  The  dis- 
posable  qu4intum  in  this  instance  would  be  one  fifth  of  the  aggregate 
of  the  property  of  the  decedent  in  Louisiana ;  the  ISgitime  four  fifths. 
Code  of  1808,  212,  tit  22. 

We  shall  direct  the  decree  of  the  court  below  to  be  reversed,  and 
adjudge  that  a  decree  shall  be  made  in  the  said  court,  in  this  suit, 
declaring  that  a  lawful  marriage  was  contracted  in  Philadelphia, 
Pennsylvania,  between  Daniel  Clark  and  Zuline  Carriere,  and  that 
Myra  Clark,  now  Myra  Gaines,  is  the  lawful  and  only  child  of  that 
marriage.  That  the  said  Myra  is  the  forced  heir  of  her  father,  and 
is  entitled  to  four  fifths  of  his  estate,  after  the  excessive  donation  in 
the  will  of  1811  is  reduced  to  the  disposable  qwmtum  which  the 
father  could  legally  give  to  others. 

That  the  property  described  in  the  answer  of  the  defendant,  Mr. 
Patterson,  is  a  part  of  the  estate  of  Dfuiiel  Clark  at  the  time  of  his 
death,  that  it  was  illegally  sold  by  those  who  had  no  right  or  author^ 
ity  to  make  a  sale  of  it,  that  the  titles  given  by  them  to  the  purchaser 
and  by  iha  purchaser  to  the  defendant,  Mr.   Patterson,  including 

70* 
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[  •  603  ]  those  given  by  the  buyer  *  fifom  the  first  purchaser  to  Vb. 
Patterson,  are  null  and  void,  and  that  the  same  is  liable, 
as  a  part  of  the  estate  of  Daniel  Clark,  to  the  Ugilime  of  the  forced 
heir,  and  that  the  defendant,  Charles  Patterson,  shall  surrender  the 
same  as  shall  be  directed  among  other  things  to  be  done  in  the 
premises,  as  will  appear  in  the  decree  and  mandate  of  this  court  to 
the  circuit  court  in  Louisiana* 

Order,  This  appeal  having  been  heard  by  this  court,  upon  the 
transcript  of  the  record  from  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  and  upon  the  arguments  of 
counsel,  as  v(rell  for  the  appellant  as  for  the  appellees,  this  court,  upon 
consideration  of  the  premises,  doth  now  here  adjudge,  order,  and 
decree,  that  the  decree  of  the  said  circuit  court  be  and  the  same  is 
hereby  reversed,  with  costs,  and  that  such  other  decree  in  the  prem- 
ises be  passed  as  is  hereinafter  ordered  and  decreed. 

And  this  court,  thereupon  proceeding  to  pass  such  decree  in  this 
cause  as  the  said  circuit  court  ought  to  have  passed,  doth  now  here 
adjudge,  order,  and  decree,  that  it  be  adjudged  and  declared,  and  is 
hereby  adjudged  and  declared,  upon  the  evidence  in  this  cause,  that 
a  lawful  marriage  was  contracted  and  solemnized  at  Philadelphia,  in 
the  State  of  Pennsylvania,  between  the  same  Daniel  Clark,  in  the 
bill  and  proceedings  mentioned,  and  the  same  Zuline  or  Znliene 
Carriere,  in  the  bill  and  proceedings  mentioned;  and  that  Myra 
Clark,  now  Myra  Clark  Graines,  and  one  of  the  complainants  in  this 
cause,  is  the  lawful  and  only  issue  of  the  said  marriage,  and  was,  at 
the  death  of  her  said  father,  Daniel  Clark,  his  only  legitimate  child 
and  heir  at  law,  and  as  such  was  exclusively  invested  with  the 
character  of  his  forced  heir,  and  entitled  to  all  the  rights  of  such 
forced  heir. 

And  this  court  doth  further  adjudge,  order,  and  decree,  that  all  the 
property  described  and  claimed  by  the  defendant,  Patterson,  in  his 
answer  and  supplemental  answer,  and  in  the  exhibits  thereto  annexed, 
is  part  and  parcel  of  the  property  composing  the  succession  of  said 
Daniel  Clark ;  that  the  defendants,  Richard  Relf  and  Beverly  Chew, 
at  the  time  and  times  when,  under  the  pretended  authority  of  the 
testamentary  executors  of  the  said  Daniel  Clark,  and  the  attorneys 
in  fact  of  the  said  Mary  Clark,  in  the  will  and  proceedings  mentioned, 
they  caused  the  property  so  described  and  cledmed  by  the  defendant, 
Patterson,  to  be  set  up  and  sold  at  public  auction,  in  December,  1820, 
and  when  they  executed  their  act  of  sale,  dated  on  the  18th 
[  •  604  ]  February,  1821,  to  Gabriel  •CorrejoUas  for  the  two  lots 
therein  described,  (which  two  lots  constitute  the  same  prop- 
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erty  described  and  claimed  by  the  defendant,  Patterson,  as  aforesaid,) 
had  no  legal  right  or  authority  whatever  so  to  sell  and  dispose  of 
the  same,  or  in  any  manner  to  alienate  the  same ;  that  the  said  sale 
at  auction  and  the  said  act  of  sale  to  CorrejoUas  in  confirmation  of 
the  previous  sale  at  auction,  were  wholly  unauthorized  and  illegal, 
and  are  utterly  null  and  void ;  and  that  the  defendant,  Patterson,  at 
the  time  and  times  when  he  purchased  the  property  so  described  and 
claimed  by  him  as  aforesaid,  part  from  the  said  CorrejoUas,  the  ven- 
dee of  the  defendemts,  Relf  and  Chew,  and  the  residue  from  Etienne 
Meunier,  the  vendee  of  said  CorrejoUas,  himself  the  vendee  of  the 
same  defendants,  was  bound  to  take  notice  of  the  drcumstances 
which  rendered  the  actings  and  doings  of  the  said  defendants  in  the 
premises  iUegal,  nuU,  and  void ;  and  that  he  ought  to  be  deemed  and 
held,  and  hereby  is  deemed  and  held,  to  have  purchased  the  property 
in  question  with  fuU  notice  that  the  said  sale  at  auction,  under  the 
pretended  authority  of  the  said  defendants  and  their  said  act  of  sale 
to  CorrejoUas,  were  iUegal,  nuU,  and  void,  and  in  firaud  of  the  rights 
of  the  person  or  persons  entitied  to  the  succession  of  the  said  Daniel 
Clark. 

And  the  said  court  doth  further  adjudge,  order,  and  decree,  that  aU 
the  property  claimed  and  held  by  the  defendant,  Patterson,  as  afore- 
said, now  remains,  unaUened  and  undisposed  of,  as  part  and  parcel 
of  the  succession  of  the  said  Daniel  Clark,  notwithstanding  such 
sales  at  auction  and  act  of  sale  in  the  pretended  right  or  under  the 
pretended  authority  of  the  defendants  Belf  and  Chew. 

And  the  court  doth  further  adjudge,  order,  and  decree,  that  the 
complainant,  Myra  Clark  Graines,  is  justly  and  lawfully  entitied,  as 
the  only  forced  heir  of  said  Daniel  Clark,  to  her  legitimate  portion 
of  four  fifths  of  the  said  succession,  and  to  have  four  fifths  of  the 
property  so  claimed  and  held  by  the  defendant,  Patterson,  as  afore- 
said, duly  partitioned,  apportioned,  and  deUvered  or  paid  over  to  her, 
together  with  four  fifths  of  the  yearly  rents  and  profits  accruing  from 
the  same,  since  the  same  came  into  the  said  defendant's  possession ; 
and  for  which  the  said  defendant  is  hereby  adjudged,  ordered,  and 
decreed  to  account  to  the  said  complainant. 

And  the  court  doth  now  here  remand  this  cause  to  the  said  circuit 
court  for  such  further  proceeding  as  may  be  proper  and  necessary  to 
carry  into  effect  the  foUowing  directions ;  that  is  to  say :  — 

1.  To  cause  the  said  defendant,  Patterson,  forthwith  to  surrender 
aU  the  property  so  claimed  and  held  by  him  as  aforesaid, 
•  into  the  hands  of  such  curator,  commissioner,  or  trustee  [  *  605  ] 
as  the  said  court  may  appoint  for  the  purpose ;  whose  duty 
it  shall  be,  under  the  directions  of  the  court,  to  manage  the  said  prop- 
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erty  to  the  best  advantage,  till  the  whole  matter  and  apportionment 
of  the  said  two  portions  (being  the  said  fonr  fifths  and  one  fifth)  of 
the  said  property  shall  have  been  completed  and  finally  liquidatedi 
as  a  part  of  the  succession  of  the  said  Daniel  Clark,  and  in  the 
mean  time  to  collect  and  receive  all  the  rents,  issues,  and  profits 
of  the  same,  and  to  account  and  bring  the  same  into  court,  to  be 
there  apportioned  and  paid  over,  or  in  part  retained  for  further 
directions. 

2.  To  cause  four  fifths  of  the  property  so  claimed  and  held  by  the 
defendant,  Patterson,  as  aforesaid,  to  be  duly  partitioned,  appropri- 
ated, and  delivered  or  paid  over  to  the  said  complainant;  and  to 
retain  the  residue  subject  to  further  directions  for  the  appropriation 
of  the  same ;  which  either  party  shall  be  at  liberty  to  move  for ;  and 
if  the  same  be  proved  and  found  indivisible  by  its  nature,  or  cannot 
be  conveniently  divided,  to  cause  it  to  be  sold  by  public  auction, 
after  the  time  of  notice  and  advertisements,  and  as  near  as  may  be 
in  the  manner  prescribed  by  law  in  the  judicial  sale  of  the  property 
of  successions ;  and,  in  case  of  such  sale  by  auction,  to  apportion 
and  pay  over  four  fifths  of  the  net  proceeds  of  such  sale  to  the  said 
complainant,  and  to  retain  the  residue  subject  to  further  directionsi 
as  aforesaid. 

3.  To  cause  an  account  to  be  taken  by  the  proper  officer  of  the 
court,  and  under  the  authority  and  direction  of  the  court,  of  the 
yearly  rents  and  profits  accrued  and  accruing  from  the  said  property 
since  it  came  into  the  possession  of  the  defendant,  Patterson ;  and 
four  fifths  of  the  same  to  be  accounted  and  paid  to  the  said  com- 
plainant, and  the  residue  to  be  retained  subject  to  such  further  direc- 
tions as  aforesaid. 

4.  To  give  such  directions  and  make  such  orders,  firom  time  to 
time,  as  may  be  proper  and  necessary  for  carrying  into  effect  the 
foregoing  directions,  and  for  enforcing  the  due  observance  of  the 
same  by  the  parties  and  the  officers  of  the  court 

11 H.  414;  12  H.  472;  24  H.  558;  6  Wal.  642. 
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MgIntybb. 

6  H.  605. 

An  appearance  of  counsel  only  cures  the  want  of  a  citation,  and  does  not  waire  any  other 
cause  of  dismissal;  but  under  peculiar  drcumstanoes,  leave  may  be  g^ren  to  withdraw  as 
appearance. 
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•  Appeal  from  the  district  court  of  the  United  States  for  [  *  606  ] 
Liouisiaaa,  under  the  act  of  congress  passed  on  June  17, 

1844,  5  Stats,  at  Large,  830,  providing  for  the  adjustment  of  land 
claims  within  the  States  of  Louisiana,  Arkansas,  &c 

A  motion  was  made  by  Mr.  Baldwin^  whose  name  appeared  as 
counsel  for  the  appellees,  to  strike  out  his  appearance,  and,  in  sup- 
port of  the  motion,  he  filed  an  affidavit  and  letter,  showing  that  he 
had  been  obliged  to  direct  his  appearcy;ice  to  be  entered  while  absent 
from  the  country,  and  without  opportunity  to  examine  the  pro- 
ceedings. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  608  \ 
Upon  the  affidavits  filed,  the  court  will  permit  the  attor- 
ney, who  has  appeared  for  the  appellees,  to  withdraw  his  appearance. 
But  this  leave  will  not  authorize  a  motion  to  dismiss  for  want  of  a 
citation,  nor  for  mere  irregularity  in  its  service,  provided  the  appeal 
is  in  other  respects  regularly  brought  up  and  authorized  by  law.  The 
citation  is  merely  notice  to  the  party,  and  his  appearance  in  person 
or  by  attorney  is  an  admission  of  notice  on  the  record,  and  he  cannot 
afterwards  withdraw  it. 

But  the  appearance  does  not  preclude  the  party  from  moving  to 
dismiss  for  the  want  of  jurisdiction,  or  any  other  sufficient  ground, 
except  for  the  one  above  mentioned.  And  a  motion  of  that  kind 
is,  in  the  practice  of  this  court,  usually  and  most  properly  made  by 
the  attorney,  after  his  appearance  is  entered  on  the  docket.  And  if 
such  a  motion  is  intended  to  be  made  in  this  case,  the  withdrawal 
of  the  appearance  is  not  necessary  to  give  the  appellee  a  right  to 
make  it. 

The  serious  objections  which  often  exist  to  permitting  an  attorney 
to  strike  out  his  appearance  for  a  defendant  in  a  court  exercising 
original  jurisdiction,  do  not  apply  in  an  appellate  court.  And  under 
the  rules  of  this  court,  it  is,  in  general,  of  no  importance  to  the  appel- 
lant, whether  an  appearance  for  the  appellee  is  or  is  not  entered  on 
the  record.  For,  if  he  is  entitled  to  his  appeal,  and  has  prosecuted 
it  to  this  court  according  to  law,  the  refusal  or  omission  of  the  ap- 
pellee to  appear  will  not  delay  the  trial,  and  a  judgment  against  him 
will  be  as  conclusive  as  if  an  appearance  for  him  had  been  entered 
on  the  docket,  and  the  case  argued  by  his  counseL 

Order.  On  consideration  of  the  motion  by  Afr.  Baldwin^  for  leave 
to  strike  out  his  appearance,  which  had  been  improvidently  entered 
(by  an  agent  of  his)  for  the  appellees  in  this  cause,  and  of  the  argu- 
ments of  counsel  thereupon  had,  as  well  against  as  in  support  of  the 
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motion,  it  is  now  here  ordered  by  the  court  that  the  leave  prayed  for 
be  and  the  same  is  hereby  granted. 

Justice  Daniel  and  Justice  Woodbury  dissented  from  the  opinion 
of  the  courL 

20  H.  204,  206. 


INDEX, 


ACCOUNT. 

1.  Where  severil  parties  were  jointly  interested  in  the  profit  and  loss  of  a  senes  of 
Toyages  of  a  vessel,  of  which  one  of  them  was  master  and  supercargo,  it  was  held, 
that  though  a  stranger  could  not  be  introduced  as  a  partner  during  the  pendency  of 
these  voyages,  yet,  after  the  last  voyage  had  been  terminated,  the  interest  of  oae 
party  might  be  assigned,  and  the  assignee  could  maintain  a  bill  for  an  account 
against  the  master  and  supercargo,  joining  the  other  proper  parties.  Mathewson  V 
Clarke,  e  H.  122 625. 

2.  Sundry  questions  of  fact  considered  and  decided.    Jh. 

Appeal,  2-4 ;  Executors,  &c.  2 ;  Partnership  ;  Surety,  8. 

ACTION. 

1.  A  surety  of  a  surety,  who  pays  the  debt,  may  maintain  an  action  for  money  paid 
against  the  principal.     Hall  v.  Smith,  5  H.  96 ... .  823. 

2.  The  cause  of  an  action  on  the  case  against  a  marshal  for  false  and  insufficient  re- 
turns of  one  of  his  deputies,  does  not  survive,  and  consequently  such  action  will  not 
lie  against  the  executor  of  the  marshal,  under  the  laws  of  North  Carolina.  United 
States  V.  Daniel,  6  H.  11 588. 

Arbitration,  2.  8 ;  Bills  of  Exchakoe,  &c.  11 ;  Bond,  1-8 ;  Common  Carrisb  ; 

Executors,  &c.  8 ;  Patent,  9 ;  Slaves,  2-5 ;  Surety,  5. 

ACTION  ON  THE  CASE. 
Action,  2 ;  Pleading,  8 

ADMIRALTY. 

1.  A  case  of  collision  on  the  River  Mississippi,  within  the  ebb  and  flow  of  the  tide,  ii 
within  the  admiralty  and  maritime  jurisdiction  of  the  courts  of  the  United  States, 
though  also  infra  corpus  comitatus.     Waring  v.  Clarke^  5  H.  441 ...  .456. 

2  The  courts  of  the  United  States  have  admiralty  jurisdiction  as  well  in  personam  as 
in  rem,  over  libels  founded  on  contracts  of  afireightment  to  be  executed  on  the  sea 
between  the  cities  of  New  York  and  Providence.  New  Jersey  Steam  Navigation  Ok 
▼.  Merchants^  Bank  of  Boston,  6  H.  344 722. 

ADVERSE  POSSESSION. 
Limitations  of  Suits. 


840  INDEX. 

AGENT. 
Bills  of  Exchange,  &c.  4 ;  Marshal,  1 ;  Payment. 

ALABAMA. 
Bills  of  Exchange,  &c.  12 ;  Executors,  &c.  1 ;  Writ  of  Error,  8. 

ALIEN. 

Land  devised  to  an  alien  does  not  escheat  until  office  found.  Taylor  v.  Berihamj  5  H. 
«38 377. 

AMENDMENT. 
Practice,  1 ;  Record. 

ANSWER. 
Equity,  2 ;  Evidence,  8 ;  Jurisdiction  ;  Multifariousness. 

APPEAL. 

t.  Where  a  decree  decides  the  right  to  property,  and  directs  it  to  be  delivered  ap  or 
sold,  or  a  sum  of  money  to  be  paid,  and  the  complainant  is  entitled  to  have  such  de- 
cree carried  into  immediate  execution,  this  is  a  final  decree,  from  which  an  appeal 
lies.     Forgay  v.  Conrad^  6  H.  201 . . .  .658. 

IL  This  does  not  extend  to  mere  transfers  of  the  possession,  for  the  purpose  of  securing 
property  in  litigation,  such  as  payments  into  court,  appointments  of  receivers,  and 
the  like.    Ih. 

8.  A  decree  setting  aside  a  deed,  and  ordering  the  property  to  be  delivered  to  a  com 
missioner  of  the  court,  who  was  to  take  an  account  and  report  all  matters  necessary 
for  a  final  decree,  is  not  final,  and  an  appeal  does  not  lie.    Pulliam  v.  Christian,  6  H. 
209.... 659. 

4.  A  decree,  that  a  community  of  acquests  and  gsuns  existed  between  husband  and 
wife,  and  ordering  an  account  to  be  taken,  is  not  final,  and  an  appeal  does  not  lie. 
Perkins  v.  Fourniquet,  6  H.  206 ...  .657. 

5.  A  judgment  that  a  demurrer  to  a  petition  for  the  confirmation  of  a  Spanish  title  in 
Louisiana,  under  the  act  of  May  26,  1824,  (4  Stats,  at  Large,  52,)  be  sustained,  but 
taking  no  further  order  concerning  the  petition,  is  not  final,  and  an  appeal  to  this 
court  does  .not  lie.     De  Armas's  Heirs  v.  United  States,  6  H.  103. . .  .615. 

6.  Under  the  act  of  May  26,  1824,  §  9,  (4  Stats,  at  Large,  55,)  it  is  sufficient,  if  the 
district  attorney  claims  an  appeal,  and  it  is  sanctioned  in  this  court  by  the  attorney- 
general.     United  States  v.  Curry ^  6  H.  106. ..  .617. 

f.  A  citation  issued  in  August,  1847,  could  not  bring  up  an  appeal  claimed  in  Novem- 
ber, 1846.     Ih. 

6.  Under  the  act  of  May  23,  1828,  (4  Stats,  at  Large,  284,)  concerning  the  confirma- 
tion 3f  private  land  claims  ii^  Florida,  an  appeal,  not  taken  in  open  court,  but  claimed 
in  the  clerk's  office,  is  a  nullity,  without  a  citation  returnable  at  the  then  next  term 
of  this  court     Viltabolos  v.  United  States,  6  H.  81 ...  .607. 

8.  A  defendant  in  equity,  whose  interest  is  separate  from  that  of  the  other  defendants, 
may  appeal  without  the  others.     Forgay  v.  Conrad,  6  H.  201 ...  .653. 

10.  An  appellant  cannot  object  that  another  respondent,  who  has  not  appealed,  was 
not  liable  to  be  sued  in  the  courts  of  the  United  States  by  the  complainant<.  Shd' 
tan  V.  Tiffin,  6  H.  163 643. 

Attorney,  &c.  ;  Citation  ;   Courts  op  the  United  States,  3. 12.  15 ;  Jitdq- 

KENT,  &c.  7. 
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APPEARANCE. 

An  appearance  of  counsel  only  cures  the  want  of  a  citation,  and  does  not  waive  any 
other  cause  of  dismissal ;  but,  under  peculiar  circumstances,  leave  may  be  given  to 
withdraw  an  appearance.     United  Stales  v.  YiUes^  6  H.  605. . .  .836. 

Attorney,  &c.;  Judgment,  &c.  3.  4. 

ARBITRATION. 

1.  Where  an  action  of  trespass,  to  which  only  the  general  issue  had  been  pleaded,  was 
referred  to  arbitrators,  no  question  of  justification  was  before  them.  Alexandria 
Canal  Company  v.  Swann,  5  H.  83. . .  .315. 

2.  A  corporation,  being  a  party  to  an  action  in  court,  may  refer  it  to  arbitrators,  and, 
if  its  attorney  of  record  assents  to  do  so,  it  will  be  presumed  he  was  duly  author 
ized.     76. 

8«  An  umpire  may  be  selected  before  the  referees  have  disagreed.    lb. 

Lex  Loci,  3. 

ARKANSAS. 
Appeal,  6.  7. 

ARMY  OF  THE  UNITED  STATES. 

1.  The  engineer  superintending  a  military  work  is  liable,  by  the  army  regulations,  to 
be  required  to  act  in  the  disbarsement  of  public  money,  when  there  is  no  disbursing 
agent  for  that  work ;  a  specific  compensation  is  provided  therefor ;  he  cannot  charge 
a  commission  upon  such  disbursemunts.     Gratiot  v.  United  Stales,  4  H.  80. . .  .27. 

2.  Whether  the  plaintiff  in  error  could  be  entitled  to  any  extra  compensation  for  ex- 
tra services  as  chief  of  the  corps  of  engineers  at  Washington,  is  a  question  which 
did  not  arise,  because  there  was  not  evidence  of  the  amount  or  value  of  such  seiv 
vices.    lb» 

S.  The  army  regulations,  made  pursuant  to  the  authority  conferred  by  congress,  have 
the  force  of  law.    lb, 

ASSETS. 
Executors,  &c.  l ;  Judgment,  &c.  1. 

ASSIGNMENT. 
Account  ;  Bond,  1-3 ;  Patent,  8. 

ATTORNEY  AND  COUNSEL. 

No  attorney  or  solicitor  can  withdraw  his  name  from  a  cause,  after  he  has  once  entered 
it,  without  the  leave  of  the  court,  and  a  withdrawal  after  a  decree  would  not  be 
allowed.     United  States  v.  Curry,  6  H.  106 617. 

Appearance  ;  Arbitration,  2 ;  Judgment,  &c.  8.  4. 

ATTORNEY  GENERAL. 
Appeal,  6. 

BAILMENT. 
Common  Carrier. 

BANK. 
Constitutional  Law,  4. 

VOL.  XVI  71 
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BANKRUPT. 

1.  A  certificate  of  discharge  under  the  bankrupt  law  (5  Stats,  at  Large,  440)  of  the 
United  States,  did  not  release  the  bankrupt  from  a  fine  imposed  by  a  court  of  chan- 
cery of  a  State,  for  breach  of  an  injunction.    Spalding  v.  New  York^  4  H.  21 12. 

2.  Under  the  bankrupt  act  of  August  12,  1841,  (5  Stats,  at  Large,  440,)  the  district 
courts  had  power  to  order  a  sale  of  property  of  the  bankrupt,  under  mortgage,  and 
make  a  title  free  from  the  mortgages,  marshalling  and  disposing  of  the  proceeds,  ac- 
cording to  the  priorities  of  those  interested.  Houston  ▼.  CUy  Bank  of  New  Orieans^ 
6  H.  486.... 790. 

Witness,  S. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  The  statute  of  Maryland  of  1 785,  in  its  terms,  does  not  embrace  a  bill  of  exchange 
drawn  on  a  foreign  government.  United  States  t.  Bank  of  the  United  States,  5  H. 
382.  • .  .429. 

2.  An  instrument,  though  in  the  form  of  a  bill  of  exchange,  drawn  by  one  government 
on  another,  is  not  governed  by  the  law  merchant,  and  therefore  is  not  subject  to  pro- 
test and  consequential  damages.    lb. 

8.  Where  a  note  is  sent  by  the  indorsee  to  the  bank  at  which  it  is  payable,  for  collec- 
tion, and  the  indorser  lives  in  the  same  town  in  which  the  bank  is  established,  notice 
must  be  given  to  him  personally,  or  left  at  his  dwelling;  it  is  not  sufficient  to  place 
it  in  the  post-office.    Bowling  v.  Harrison,  6  H.  248. . .  .672. 

4.  A  notice  to  an  indorser  may  be  given  by  any  agent  of  the  holder,  and  a  notary  who 
has  possession  of  the  note  is  presumed  to  be  such  agent  Harris  v.  Eobinson,  4  H. 
386 .... 188. 

5.  There  is  no  absolute  obligation  incumbent  on  the  notary,  who  does  not  know  the 
residence  of  an  indorser,  to  inquire  of  the  holder  of  the  note.  It  depends  on  the 
circumstances,  the  question  being  whether  due  diligence  has  been  used  to  discover 
his  residence,    lb. 

6.  Though  a  usage  existed  in  the  District  of  Columbia,  and  had  been  sanctioned  by 
decisions  of  this  court,  not  to  demand  payment  of  notes  discounted  by  banks,  until 
the  day  after  the  third  day  of  grace,  yet  a  note  not  discounted,  and  not  within  this 
usage,  is  governed  by  the  law  merchant  Cookendorfer  y. Preston,  4  U.  817. . .  .124. 

7.  A  notary  must  present  the  bill  to  the  acceptor,  when  he  demands  payment  thereof^ 
and  a  protest,  which  states  only  that  payment  was  demanded,  is  not  admissible  in 
evidence  to  prove  presentment  of  the  bill.    Masson  v.  Lake,  4  H.  262. . .  .103. 

8.  This  rule  of  the  law  merchant  exists  in  Louisiana.    lb. 

9.  A  protest  of  a  bill,  payable  at  and  held  by  a  bank,  need  not  state  to  what  oflicer  it 
was  presented,  or  who  replied  it  would  not  be  paid ;  a  statement  that  it  was  pre- 
sented at  the  bank,  and  payment  refused,  is  sufficient  Hild^um  v.  Turner,  5  H. 
69.... 304. 

10.  If  a  bill  has  been  duly  presented  for  payment  or  acceptance,  and  the  presentment 
noted,  the  protest  may  be  drawn  up  afterwards,  when  convenient  Bailey  v.  Dozier, 
6  H.  23 587. 

11.  The  statute  of  Mississippi,  as  to  protesting  inland  bills,  does  not  take  away  the  ac« 
tion  at  common  law  without  a  protest,  but  gives  an  additional  remedy,  in  which  dam- 
ages may  be  recovered,  with  a  protest    lb, 

12.  In  Alabama,  the  law  merchant  governs  negotiable  notes  payable  at  a  bank,  and 
therefore  an  indorsee  for  value,  without  notice,  and  before  maturity,  takes  the  paper 
discharged  from  any  infirmity  of  want  of  consideration.  Smyth  v.  Strader,  4  £L 
404 157. 

Constitutional  Law,  4  ;  Contract  ;  Custom,  &c.  ;  Evidence,  3. 4.  7 ;  Lkx 
Loci,  1.  2 ;  Nolle  Prosequi  ;  Pleading,  6  ;  Surety,  4 ;  Witness.  1.  2. 
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BOND. 

1.  Bonds,  being  negotiable  hj  the  law  of  Florida,  an  assignee  of  a  joint  and  sevenL 
bond  may  sue  in  his  own  name  one  of  the  obligors,  though  another  obligor  was  also 
an  obligee.     Bradford  v.  WtUiams^  4  H.  576. . .  .205. 

2.  Though  no  perfect  delivery  could  be  made  to  the  obligee  of  the  bond  of  him  who 
was  both  obligor  and  obligee,  yet  it  became  perfect  when  with  his  assent  it  was  as- 
signed and  delivered  to  the  assignee.    lb. 

9.  The  law  of  Florida,  which  gives  the  same  rights  and  powers  to  the  assignee  as  the 
obligee  possessed,  refers  to  substantial  defences,  not  to  merely  technical  defects.    75. 

4.  A  fraud  which  could  have  no  effect  on  the  rights  or  duties  of  obligors  in  a  bond, 
does  not  avoid  it.     United  Slates  y.  Boyd,  5  H.  29 290. 

Marshal  ;  Reckiver,  &c.  ;  Surety,  S.  5. 

BOUNDARY. 
Courts  of  the  United  States,  5 ;  Mistakb. 

BRIDGE. 
Constitutional  Law,  5. 

BURDEN  OF  PROOF. 
Evidence,  5. 

CASES  AFFIRMED,  EXPLAINED,  &c. 

1.  Bank  of  Augusta  r.  Earle,  18  Pet  519,  affirmed.  Tombigbee  Railroad  Company  t. 
Iceland,  4  H.  16. . .  .8. 

2.  Price  t;.  Sessions,  3  How.  624,  affirmed.    Paige  v.  Sessions,  4  H.  122. . .  .48. 

8.  Groves  Vf  Slaughter,  15  Pet.  449,  affirmed.     Rowan  v.  Runnels,  5  H.  134. . .  .336. 

4.  Groves  v.  Slaughter,  15  Pot.  449,  reaffirmed.     Sims  v.  Hundley,  6  U.  1. ..  .580. 

5.  Brandon  v.  Lofcers,  4  How.  127,  affirmed.    Jb, 

6.  Gwin  V.  Breedlove,  2  How.  29,  affirmed.     Gwin  v.  Barton,  6  IL  7. . .  .582. 

7.  The  decision  of  this  court  in  the  Bank  of  the  Metropolis  v.  The  New  England 
Bank,  1  How.  234,  explained,  and  proper  instructions  to  be  given  to  the  jury  on  a 
new  trial,  stated.    Bank  of  the  Metropolis  v.  New  England  Bank,  6  IL  212. . .  .660. 

Constitutional  Law,  2 ;  Revenub  Laws,  5.  6. 

CITATION. 

Thoigh  no  citation  appears  in  the  record,  it  ma/  be  proved,  aliunde,  that  one  was 
issued.    Jnnerarity  v.  Byrne,  5  EL  295. . .  .40t. 

Appeal,  7.  8 ;  Appearance  ;  Attorney,  &c.  ;  Writ  of  Error,  10. 

CITIZEN. 

Where  a  man  and  his  wife,  they  having  no  children,  became  residents  on  a  plantation 
which  he  owned  and  cultivated,  for  the  space  of  two  years,  and  nothing  to  the  con 
trary  appeared,  it  was  held,  that  his  citizenship  of  the  State  where  he  thus  resided 
was  fairly  inferable.     Shellon  v.  Tiffin,  6  H.  163. . .  .643. 

CLERKS  OF  COURTS. 
Writ  of  Error,  9. 10. 
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COMMERCE. 
Constitutional  Lat^,  t;-8. 

COMMITMENT. 
Habeas  Corpus. 

'  COMMON  CARRIER. 

1.  The  general  owner  of  specie  who  has  employtid  a  person,  commonly  called  an  ex- 
pressman, to  transport  it  for  him,  may  maintain  a  suit  against  the  carriers,  who  are 
proprietors  of  a  steamboat,  for  its  loss  through  the  fault  of  the  steamboat  proprie- 
tors, or  their  agents,  with  whom  such  expressman  had  a  contract  to  transport  tbe 
effects  in  his  charge.  New  Jersey  Steam  Navigation  Company  v.  Merchants*  ^ank 
of  Boston,  6  H.  344 722. 

2.  But  in  such  a  case  the  rights  of  the  general  owner  are  controlled  by  a  valid  coo- 
tract  between  the  expressman  and  the  steamboat  proprietors.    Ih, 

8.  A  stipulation  that  the  carriers  are  not  to  be  responsible  in  any  event  for  loss  or  dam- 
age, was  not  intended  to  exonerate  them  from  liability  for  want  of  ordinary  care.  7&. 

Plkading,  3. 

CONFLICT  OF  LAWS. 
Lex  Loci. 

CONSTITUTIONAL  LAW. 

1.  When  this  court  has  declared  a  state  law  to  be  in  conflict  with  the  constitution  of  the 
United  States,  the  courts  of  the  State  are  bound  to  conform  to  that  decision.  Cook 
V.  Moffat,  5  H.  295 405. 

2.  Ogden  v.  Saunders,  12  Wheat.  213,  did  not  decide  that  a  state  tribunal  was  bound 
by  a  law  of  the  State  repugnant  to  the  constitution  of  the  United  States,  which  is 
the  supreme  law.    lb, 

8.  The  insolvent  law  of  Maryland  cannot  discharge  one  of  its  own  citizens  from  a  con- 
tract made  by  him  in  New  York,  with  citizens  of  that  State.    IL 

4.  A  law  prohibiting  any  bank  from  transferring  by  indorsement,  or  otherwise,  any 
note,  bill  receivable,  or  other  evidence  of  debt,  impairs  the  obligation  of  a  contract 
between  the  State  and  an  existing  bank,  empowered  by  its  charter  to  acquire  and 
dispose  of  goods,  chattels,  and  effects,  of  what  kind  soever,  nature  and  quality,  and 
to  discount  bills  and  notes.  Planters*  Bard:  of  Mississippi  v.  Sharp,  6  H.  301 ...  .697. 

6.  A  bridge,  erected  and  owned  by  a  private  corporation,  and  held  for  the  purpose  of 
exercising  the  franchise  granted  by  its  charter,  to  take  toll  for  passing  the  same, 
may  be  taken  and  laid  out  as  a  part  of  a  public  highway,  under  a  general  law  of  the 
State,  authorizing  the  act,  compensation  being  adjusted  and  made  to  the  corporation 
in  the  same  manner  as  to  natural  persons  for  taking  their  property ;  and  such  a 
law,  so  applied,  does  not  impair  the  obligation  of  any  contract.  West  Rivei'  Bridge 
Company  v.  Dix,  6  H.  507. . . . 793. 

6.  On  trial  of  an  indictment  founded  on  the  47th  chapter  of  the  Revised  Statntes  of 
Massachusetts,  and  on  a  statute  of  that  State  passed  in  1837,  c.  242,  regulating  the 
sale  of  ardunt  spirits,  it  appeared  upon  the  trial  that  some  of  the  sales  chai^d  were 
of  foreign  liquors ;  and  the  court  charged  the  jury  that  the  license  laws  of  the  State 
applied  to  retail  sales  of  foreign  liquors,  and  that  such  laws  were  not  repugnant  to 
the  constitution  or  laws  of  the  United  States.  —  Held,  that  so  much  of  this  instruc- 
tion as  related  to  the  validity  of  these  laws  was  correct    License  C<t$es,  b  H-  504 

.    *    .    *  O  1  !#• 

7.  The  same  decision  was  made  in  another  case,  under  a  similar  law,  of  the  State  of 
Bhode  Island,    lb. 
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8.  In  the  third  case,  it  was  held  that  a  law  of  New  Hampshire,  the  effect  of  which  was 
to  prohibit  the  sale,  without  license,  of  a  barrel  of  gin,  purchased  by  the  defendant 
in  Massachusetts,  and  by  him  imported  into  New  Hampshire,  was  not  repugnant  to 
the  constitution  or  laws  of  the  United  States.    1  b. 

COUNTEBFEITINO ;  COURTS   OF   THE    UnITKD    StATBS,  7.10;   SLAVES,  6. 

CONTINUANCE.    . 
Writ  of  Error,  6. 

CONTRACT. 

An  agreement  between  the  first  and  second  indorsers,  for  the  accommodation  of  the 
maker,  to  share  any  loss  equally,  made  at  the  time  of  indorsing  the  notes,  may  be 
proved  by  parol,  has  a  valuable  consideration  in  the  mutual  promises,  and  is  bind- 
ing.    Phillips  V.  Preston,  6  H.  278 896. 

Common   Carrier  ;   Constitutional  Law,  3-6  ;  Courts  of  the    United 

States,  10;  Equity,  4;  Evidence,  7  ;  Surety,  4. 

CORPORATION. 
Arbitration,  2 ;  Constitutional  Law,  4.  5 ;  Evidence,  8 ;  Writ  of  Error,  S. 

COSTS. 

The  United  States  are  not  liable  for  costs.     United  States  v.  Boyd,  5  H.  29 290. 

Witness,  8. 

COUNTERFEinNG. 

A  state  law,  punishing  the  offence  of  fraudulently  passing  a  counterfeit  dollar,  is  not 
repugnant  to  the  constitution  or  any  law  of  the  United  States.  Fox  v.  Ohu),  5  H. 
410 447. 

COURTS. 

Record. 

COURTS  OF  THE  UNITED  STATES. 

1.  The  conrt  of  appeals  of  the  territory  of  Florida  being  a  court  of  the  United  States, 
the  State  could  exercise  no  control  over  them.    Hunt  v.  Palao,  4  H.  589 ... .  208. 

5.  This  court  will  not  issue  a  writ  of  error  and  bring  up  a  record  of  a  court  no  longer 
in  existence,  and  upon  a  reversal  of  whose  judgment  no  mandate  for  further  pro- 
ceedings can  go  from  this  to  any  court    lb, 

8.  This  court  can  revise  only  those  judgments  which  are  finaL  Mayberry  v.  Thomp- 
son^ b  H.  121 330. 

4.  Suit  dismissed,  as  not  presenting  any  question  of  which  this  court  could  take  juris- 
diction under  the  25th  section  of  the  judiciary  act  of  1 789.    Maney  v.  Porter,  4  H. 

Od  •  •  .  •  IV* 

6.  As  this  court  has  not  jurisdiction  nnder  the  25th  section  of  the  judiciary  act  of 
1789,  (1  Stats,  at  Lax^,  85,)  to  revise  the  decision  of  a  state  court  upon  a  mere 
question  of  conflicting  boundaries,  so  it  cannot  reexamine  its  decisions  on  the  ad- 
missibility of  evidence  bearing  on  such  question  of  boundary ;  but  when  evidence 
admitted  for  that  purpose  has  been  allowed  an  effect  upon  a  question  of  title  arising 
under  an  act  of  congress,  this  court  has  such  jurisdiction.  Mackay  v.  Dillon,  4  H. 
421 165. 

8.  Where  two  persons  had  preemption  rights  by  settiement  on  the  same  quarter  section, 
and  instead  of  proceeding  to  obtain  titles  in  severalty,  elected  to  take  a  patent  an 

71* 
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tenants  in  common,  not  designating  in  what  proportion  each  was  to  own  the  Iand» 
this  court  cannot,  under  the  25th  section  of  the  judiciary  act  of  1 789,  review  the 
decision  of  a  state  court  making  partition  between  them.  Doumes  v.  ScoUf  4  H.  500. 
186. 

7.  This  court  has  not  jurisdiction,  under  the  25th  section  of  the  judiciary  act  of  1789, 
(1  Stats,  at  Large,  85,)  if  the  decision  of  the  state  court  be  against  the  validity  of 
the  state  law,  drawn  in  question  as  repugnant  to  the  constitution  of  the  United 
States.     Walker  v.  Taylor,  6.  H.  64 802. 

8.  Where  a  state  law  is  admitted  to  be  valid,  and  the  only  question  is  whether  it  has 
been  correctly  construed,  this  court  has  not  jurisdiction  under  the  25th  section  of  the 
judiciary  act  of  1 789,  (1  Stats,  at  Large,  85.)  Commercial  Bank  of  Cincinnati  t. 
Buckingham's  Executors,  5  H.  817. . .  .416. 

9.  Under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85,)  this 
court  has  not  jurisdiction  to  try  the  question,  whether  the  political  body,  which  passed 
a  particular  law,  was  a  "  State,"  for  it  is  only  a  statute  of  a  **  State,**  which  can  be  thus 
reexamined.     ScoU  v.  Jones,  5  H.  848 420. 

10.  Thb  court  having  deliberately  decided  a  contract  to  be  valid,  declined  to  reverse 
its  decision,  though,  subsequent  thereto,  the  highest  court  of  the  State  where  the 
contract  was  made  and  to  be  performed,  decided  that  a  similar  contract  was  invalid 
because  prohibited  by  the  constitution  of  the  State.    Rowan  v.  Runnds,  5  H.  184 

.... o9o. 

11.  The  decision  of  the  highest  court  of  a  State,  construing  a  deed  by  the  rules  of  the 
common  law,  is  not  binding  on  this  court    Foxcrofi  v.  Mallett,  4  H.  858. . . .  143. 

12.  Appeal  dismissed,  it  appearing  that  the  sum  in  dispute  was  less  than  S2,000. 
Sewall  V.  Chamberlain,  5  U.  6 . . . .  284. 

18.  This  court  is  not  authorized  by  the  act  of  April  29,  1802,  §  6,  (2  Stats,  at  Large, 
159,)  to  take  jurisdiction  upon  a  certificate  that  the  judges  of  a  circuit  court  were 
divided  in  opinion  upon  the  question  whether  a  demurrer  was  well  taken.  The  par- 
ticular point  on  whil'h  there  was  a  division  must  be  stated.  United  States  v.  Briggs, 
5  H.  208 860. 

14.  The  whole  case  cannot  be  broken  up  into  points,  some  of  which  may  never  arise, 
and  sent  to  this  court  upon  a  certificate  of  division  of  opinion,  under  the  act  of 
April  29,  1802,  s.  6,  (2  Stats,  at  Large,  159.)     Nesmiih  v.  Sheldon,  6  U.  41 595. 

15.  In  a  trial  at  law  in  the  circuit  court  for  Louisiana,  it  is  regular  and  proper  to  refuse 
to  allow  the  clerk  to  take  down  the  oral  and  documentar}'  evidence ;  for  no  use 
could  bo  made  of  it,  as  there  can  be  no  appeal.   Phillips  v.  Preston,  5  H.  278 ... .  396. 

Admiralty  ;  Appeal  ;  Appearance  ;  Bankrupt,  2 ;  Citation  ;  Citizen  ;  Con- 
stitutional Law,  1 ;  Dismissal  of  Suit  ;  Equity,  1 ;  Evidence,  1 ;  Excep- 
tions, 8 ;  Execution,  8 ;  Habeas  Corpus  ;  Indians  ;  Judgment,  &c.  2.  7 ;  Mar- 
shal, 2;  Nolle  Prosequi ;  Patent,  16;  Pleading,  5;  Practice;  Supkrse- 
DBAS ;  United  States  ;  Writ  of  Error. 

COVENANT. 
Patent,  S. 

CURRENCY. 

COXTNTERFEITINQ. 

CUSTOM  AND  USAGE. 

What  evidence  should  be  given  of  a  usage  affecting  negotiable  paper.    Bowling  ^ 
Harrison,  6  H.  248 672. 

Bills  of  Ezchanob,  &c.  6. 
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DAMAGES. 
Bills  of  Exchange,  &c.  il ;  Trust,  6. 

DEATH. 
Execution,  1 ;  Executors,  &c.  2. 

DEBT. 
Executors,  &c.  S. 

DEBTOR  AND  CREDITOR 
EijuiTY,  1 ;  Partnership. 

DEED. 

1.  Wkere  a  grantor  was  under  obligation  to  set  apart  and  convey  to  each  of  thirty 
settlers  on  a  township,  a  lot  of  one  hundred  acres,  and  conveyed,  by  a  description 
which  covered  a  part  of  the  township,  ^  subject,  however,  to  the  condition  that  the 
said  Mallett,  the  grantee,  shall  perform  his  part  of  the  settling  duties  in  proportion 
to  the  land  conveyed;"  and  aflerwards  the  grantee  mortgaged,  **  the  same  this  day 
conveyed  to  me  by  N.  I.  as  by  his  deed,  reference  thereto  being  had  ; "  and  subse- 
quently the  grantee  proceeded  to  perform  his  part  of  the  settling  duties,  and  con- 
veyed the  necessary  lots  to  the  settlers.  Heldj  that  the  lots  thus  conveyed  to  the 
settlers  were  not  subject  to  the  mortgage.    Foxcrq/t  v.  MaUetty  4  H.  353. . .  .148. 

2.  Two  acts  of  the  State  of  Michigan,  passed  on  the  same  day,  respecting  recording  of 
conveyances,  held  not  to  be  repugnant,  and  that  a  mortgage  was  rightly  recorded  in 
the  county  registr}',  though  the  land  was  in  the  city  of  Detroit,  and  one  of  these  acts 
provided  for  registration  in  the  city  registry.    Beats  v.  Hcde^  4  H.  87 ....  13. 

Courts  of  the  United  States,  11 ;  Estoppel;  Evidence,  6  ;  Husband  and 

Wife,  1.  2 ;  Slaves,  1, 

DEMURRER. 
Appeal,  5 ;  Injunction,  3 ;  Pleading,  2 ;  Writ  of  Error,  8. 

DEPOSITION. 

Under  the  80th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  88,)  a  certifi- 
cate that  no  notice  was  given  to  the  adverse  party  or  his  attorney,  as  neither  lived 
within  100  miles,  &c.,  is  sufficient  If  either  was  temporarily  within  that  distance, 
so  as  to  be  served  with  notice,  and  this  &ct  was  known  to  the  party  taking  the  depo- 
sition, or  the  magistrate,  it  may  be  shown  by  parol,  and  the  deposition  would  be 
excluded.    Dick  v.  Runnels^  5  H.  7. . .  .285. 

Evidence  8. 

DESCENT  AND  DISTRIBUTION. 

In  this  case,  the  court  declared  that  the  complainant's  wife  was  the  only  legitimate  child 
of  Daniel  Clark,  and  as  such,  under  the  law  of  Louisiana,  was  entitled  to  one  half 
the  property  of  the  said  Clark ;  and  a  decree  was  made  accordingly  against  the 
complainant,  who  was  a  purchaser  under  Clark's  executors  of  a  part  of  his  real 
estate.    Patterson  v.  Gaines^  6  H.  550. . .  .813. 

DEVISE  AND  LEGACY. 

An  imperative  direction  to  executors  to  sell  land,  and  dispose  of  the  proceeds  in  a 
certain  way,  constitute  a  power  coupled  with  a  trust,  which  survives ;  and  in  this 
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case  it  was  held  that  such  a  power  was  created  over  lands  held  by  the  testator  ia 

trust     Taylor  v.  Benham,  5  H.  233 377. 

Alien;  Husband  and  Wife,  S;  Trust,  1. 

DISMISSAL   OF  SUIT. 

A  certificate  of  the  clerk  of  the  circuit  court,  that  a  final  judgment  has  been  rendered 
in  a  cause  entitled:  "Robert  Holliday  et  aL  v,  Joseph  Batson  el  aL" — not  giving 
the  names  of  the  other  parties,  does  not  state  the  title  of  the  case  with  sufficient  cer- 
tainty, and  a  cause  will  not  be  docketed  and  dismissed  under  the  43d  rule  on  auch  a 
4tArtificate.    Holliday  v.  Batson^  4  H.  645 ....  225.  > 

Appearance  ;  Supersedeas. 

DISTRICT  ATTORNEY. 
Appeal,  6. 

DISTRICT  OF  COLUMBIA. 
Bnxs  or  Exchange,  &c.  6 ;  Lex  Locx,  S  ;  Sulteb,  1. 

DIVISION  OF  OPINION. 
Courts  or  the  United  States,  13. 14. 

DOMICILE. 
Citizen. 

DUE  DILIGENCE. 
Bills  of  Exchange,  &c.  5. 

EQUITY. 

1.  A  court  of  equity  has  not  jurisdiction  of  a  bill  which  states  only  that  the  complain- 
ant, being  a  judgment  creditor,  obtained  an  execution,  and  had  it  levied  by  the 
marshal,  on  property  of  the  debtor,  and  that  this  property  was  taken  from  the  mar- 
shal by  the  sheriff,  under  an  order  of  a  state  court  of  chancery,  founded  on  a  fraud- 
ulent deed  of  trust,  under  which  the  person  named  as  defendant  pretends  to  claim 
the  property.  There  is  a  plain  and  complete  remedy  at  law.  Knox  v.  Smith,  4  H.^ 
29o .... 122. 

8.  The  complainant  cannot  have  relief  on  a  case  not  made  by  his  bill,  but  by  the 
answer,    lb, 

8.  Fraud  being  alleged,  equity  has  jurisdiction.     Shelton  v.  Tiffin^  6  H.  163. . .  .648. 

4.  A  court  of  equity  will  not  aid  a  judgment  debtor  to  escape  from  payment  of  the 
judgment,  upon  the  ground  that  the  contract  on  which  the  action  at  law  was  founded 
was  prohibited  by  a  statute.  Both  parties  being  in  pari  delicto,  neither  wiU  be 
assisted.     CreatKa  Administrator  v.  Sims,  5  H.  192. . .  .353. 

Account  ;  Appeal,  9 ;  Bankrupt,  1 ;  Evidence,  8 ;  Husband  and  Wife,  4. 
6;  Injunction;  Multifariousness;  Partnership;  Patent,  8;  United 
States,  1. 

ESCHEAT. 
Alien. 

ESTOPPEL. 

1.  The  mortgagor  is  estopped  from  denying  his  seisin  in  a  suit  to  foreclose  the  mort- 
gage.    Bush  V.  MarshaUj  6  H.  284 684. 
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S.  If  one  who  has  conve^red  with  warranty  aflerwards  acquires  the  tme  title,  it  enures 
by  way  of  estoppel  to  his  grantee.    2b, 

Husband  Ain>  Wife,  5 ;  Yendob  and  Pubchasxb. 

EVIDENCE. 

1.  The  roles  of  evidence  prescribed  by  the  laws  of  the  State  are  to  be  administered 
by  the  circuit  court  sitting  in  the  State,  in  a  trial  of  a  civil  action  at  the  common 
law.     Sims  v.  Hundley,  6  H.  1 . . .  .580. 

5.  On  trial  of  an  information  for  a  forfeiture  of  goods,  on  account  of  a  fraudulent 
undervaluation,  the  United  States  may  give  in  evidence  the  return  of  the  appraise- 
ments, made  by  the  official  appraisers,  and  by  the  merchant  appraisers  on  an  appeal 
taken  by  the  claimant,  and  may  ask  experienced  persons  what,  in  their  judgment, 
the  goods  in  question  must  have  cost,  and  may  introduce  invoices  of  other  importa- 
tions made  by  the  same  claimant,  and  may  show  that  the  prices,  at  which  his  agent 
had  sold  other  goods  for  him,  exceeded  the  inroice  prices  more  than  one  hundred 
and  twenty  per  centum.    Buckley  t.  United  States^  4  H.  251 ...  .98. 

3.  The  law  of  Louisiana  requires  a  notary  who  protests  a  bill  to  make  a  record  thereof 
in  a  book  kept  for  the  purpose ;  this  is  the  original ;  and  as  the  book  cannot  be  re- 
quired to  be  annexed  to  a  deposition,  a  copy  of  that  record  so  annexed  may  be  read 
in  evidence.    McAfee  v.  Doremus^  5  H.  53. . .  .800. 

4.  The  statute  of  Mississippi,  making  the  official  act  of  a  notary,  certified  under  his 
hand,  and  attested  by  his  notarial  seal,  evidence  of  certain  matters,  refers  to  what  is 
commonly  called  the  protest,  that  is,  a  certificate  in  writing  made  and  signed  by  the 
notary,  and  bearing  his  official  seal,  declaring  the  acts  done  by  him,  and  not  to  any 
previous  record.     Brandon  v.  Loftus,  4  H.  127. . .  .48. 

6.  Where  the  claimant  of  goods,  seized  for  a  fraudulent  violation  of  the  revenue  laws, 
has  the  burden  of  proof  imposed  upon  him  by  the  court,  pursuant  to  the  71st  sec- 
tion of  the  collection  act  of  1779,  (1  Stats,  at  Lax^,  678,)  it  is  not  error  for  the 
judge  to  instruct  the  jury,  that  if  the  claimant  has  withheld  the  evidence  of  his 
accounts  and  transactions  with  the  parties  abroad,  from  whom  he  purchased  the 
goods,  they  are  at  liberty  to  presume  it  would  have  operated  unfavorably  on  his 
case,  if  produced.     Clifton  v.  United  States^  4  H.  242 89. 

6.  Circumstances  which  will  justify  the  jury  in  presuming  a  grant  ZeUet's  Lessee  t* 
£cA:er/,  4  H.  289 118. 

7.  The  real  payees  of  a  negotiable  note  have  the  right  to  transfer  it  by  indorsement ; 
and  if  the  name  of  another  person,  who  never  had  any  interest  in  the  note,  appears^ 
thereon  as  a  payee,  the  &ct  may  be  shown,  by  evidence  aHundk,  that  he  was  not  a 
payee,  and  thus  the  title  of  the  indorsee  will  be  supported.    Pease  v.  Dwight,  6  H. 
190 649. 

8  A  provision  in  a  policy  of  insurance  required  the  insured  to  give  notice  to  the 
underwriter  of  any  subsequent  insurance,  and  have  the  same  indorsed  on  the  policy 
or  otherwise  acknowledged  in  writing.  In  an  action  at  law,  it  was  decided  that  the 
policy  was  void  for  want  of  such  indorsement  or  acknowledgment.  On  this  bill  in 
equity,  Hdd,  1.  That  the  answer  of  the  corporation,  sworn  to  by  its  president,  hav- 
ing explicitly  denied  the  fact  that  notice  of  the  subsequent  insurance  was  given  to 
the  defendants,  something  more  than  one  witness  was  required  to  overcome  the 
answer,  though  the  president  was  not  in  office  when  the  alleged  transactions  took 
place.  2.  That  the  proof  adduced  by  the  complainant  was  insufficient  Carpenter 
^.  Providence  Washington  Insurance  Company,  4  H.  185. ...  77. 

Bills  of  Exchanob,  7.  8;  Citation;  Citizen;  Contract;  Courts  of  thb 
Unitkd  States,  5. 15;  Custom,  &c. ;  Deposition;  Exceptions,  S.  4;  Judg- 
ment, &c.  4 ;  Jury  ;  Pleading,  5 ;  Bbtenue  Laws,  2 ;  Surety,  8. 4 ;  Witness. 
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EXCEPTIONS. 

1.  Under  the  territorial  law  of  Iowa,  a  bill  of  exceptions  taken  after  tibe  trial  waa  ol 
no  effect     Sheppard  ▼.  Wilson^  6  H.  260. . .  .676. 

2.  If  a  party  to  a  sait  in  Louisiana,  has  had  the  substantial  benefit  of  a  peremptory 
exception,  in  the  progress  of  the  cause,  it  is  not  error  that  when  first  tendered  it  was 
not  allowed.    Phillips  v.  Preston,  5  H.  278. . .  .896. 

8.  This  court  will  not  consider  the  question  whether  there  was  any  evidence  to  be  8ub> 
mitted  to  the  jury,  unless  the  opinion  of  the  court  below  thereon  was  prayed  for, 
and  an  exception  regularly  taken.     Garrard  t.  Reynoldf^s  Lessee,  4  H.  123 . . .  .44. 

4.  An  instruction  that  a  depoation  should  be  favorably  considered  by  the  jury,  tiiey 
being  also  told  that  it  is  their  province  to  judge  of  its  effect,  and  that  they  are  not 
bound  hy  the  view  the  court  have  taken  of  it,  is  not  eoroneous.    75. 

Courts  of  thb  Unitbd  States,  15 ;  EviDiurcK,  6. 

EXECUTION. 

1.  An  execution  against  two  defendants,  issued  and  bearing  teste  afl»r  the  deatii  of 
one  of  them,  is  void,  and  a  levy  under  it,  upon  land,  gave  no  title  to  the  poicbaser 
thereof.    Ermn's  Lessee  v.  Dundas,  4  H.  58. . .  .21. 

8.  The  title  acquired  by  a  regbter^s  certificate,  upon  which  a  patent  issues,  is  such  an 
equitable  title  as  was  liable  to  be  levied  on  by  the  law  of  Iowa.  Levi  v.  Thompson, 
4  H.  1 7 ....  8. 

8.  Where  executions  issue  from  a  state  court,  and  from  a  court  of  the  United  States, 
if  there  be  no  lien  by  judgment,  the  one  under  which  a  seizure  is  first  made,  most 
prevail,  and  hold  the  property.    Brown  v.  Clarke,  4  H.  4. . .  .3. 

Equity,  1;  FoRTHCOMma  Bond;  Judgment, &c.  6 ;  Marshal;  Sale;  Supxb- 

SKDBAs;  United  States,  2;  Writ  of  Error,  7. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Under  the  law  of  Alabama,  an  administrator  de  bonis  non  is  responsible  for  assets 
in  the  hands  of  the  deceased  as  executor.     Taylor  t.  Benham,  5  H.  238. . .  .877. 

2.  Where  an  account  was  settled  by  an  executor  in  1818,  and  no  fraud,  but  only  a 
mistake  in  law  in  the  rule  for  computing  interest,  was  alleged,  it  was  held  that  after 
the  lapse  of  twenty  years  and  the  death  of  the  executor,  the  settlement  should  not 
be  opened.    Ih, 

8.  An  action  of  debt  ^11  not  lie  against  an  administrator  in  one  State,  on  a  judgment 
recovered  against  a  difierent  administrator  of  the  same  intestate,  appointed  nnder 
the  authority  of  another  State.    Stacy  v.  Thrasher,  6  H.  44. . .  .596. 

Action,  2;  Dbyisb,  &c.;  Husband  and  Wife,  2.  8;  Judoment,  &c.  1;  Part> 

NSR8HIF ;  Patent,  1.  2 ;  Trust,  1-^. 

EXPRESSMAN. 
Common  Carrier. 

'  EXTRADITION. 
Habeas  Corpus. 

FINE. 
Bankrupt,  1. 
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FLORIDA. 
Appsal,  8;  Bond,  1-S  ;  Coubtb  of  trk  Ukitbd  States,  1 ;  Warr  of  £BBoa,  9. 

FOREIGN  ATTACHMENT. 

Monsf  in  the  hands  of  a  limning  officer  of  the  United  States,  though  dne  and  paj* 
able  by  him  to  a  private  person,  cannot  be  attached  by  process  oat  of  a  state  court 
Buekmtan  t.  Alaanderf  4  H.  20. ...  10. 

FOREIGN  LIQUORS. 
CoNBTiTxrrroNAL  Law,  6-8. 

FORFEITURE. 
EviDENCB,  8.  5. ;  Revicnub  Laws,  6-8. 

FORTHCOMING  BOND. 

1.  Under  the  law  of  Mississippi,  a  forthcoming  bond  is  substitnted,  as  a  secanty,  in 
place  of  the  lien  acquired  by  the  judgment  and  seizure  on  execution  ;  and  if  anoUier 
judgment  is  recovered  by  a  third  person  after  the  taking  of  such  a  bond,  and  befinne 
its  breach,  the  second  judgment  creates  the  prior  lien  on  the  property  of  the  debtor. 
Srown  V.  Cwnvs,  4  H.  4 . .  •  .8. 

8.  AlUer^  if  the  bond  be  void.    lb, 

FRANCE. 
Habeas  Corfub. 

FRAUD. 

Boin>,  4;  Equity,  1.  8;  Evidencb,  8.  5;  Rbvenub  Laws,  6-8;  Salb,  L  8 

Trust,  8--5. 

FRAUDULENT  CONVEYANCE. 
Equity,  i ;  Sale,  1. 8. 

FREIGHT. 
Abxiralty,  8. 

FUGITIVES  FROM  JUSTICE. 
Habeas  Corpus. 

FUGITIVES  FROM  SERVICE  OR  LABOR. 

Slaves,  S-7. 

GRANT. 
Evidence,  6 ;  Public  Lands,  8. 

HABEAS  CORPUS. 

Where  one  vras  imprisoned  under  a  warrant  from  a  district  judge  of  the  United  States, 
to  abide  the  order  of  the  President  of  the  United  States  in  respect  of  making  extra* 
dition  of  him,  as  a  fugitive  from  justice,  under  the  convention  with  France  of  Novem* 
ber  9, 1843,  it  was  held,  that  this  court  had  not  jurisdiction  to  issue  a  writ  of  habetu 
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corpus f  to  inquire  into  the  cause  of  his  commitment.    In  the  Matter  ofd^Btzffer^  6  H 
176.  •  •  •848. 

Writ  of  Eb&ob,  5. 

HUSBAND  AND  WIFE. 

1.  If  a  married  woman  aign,  seal,  and  acknowledge  a  deed,  in  which  there  are  na 
words  of  grant  on  her  part,  but  only  by  her  husband,  who  is  also  a  party  to  the  deed, 
it  is,  as  to  her,  utterly  void,  and  is  not  validated  by  her  receipt  of  the  conaideratioa 
money  afl»r  she  became  discovert  Agricultural  Bards  ofMusigsippi  v.  Riee^  4  H. 
225.... 87. 

2.  "Where  property  of  A  feme  covert  is  conveyed  to  a  trustee  for  her  separate  use,  and  the 
husband  survives  the  wife,  his  right  to  the  property  as  her  representative  must  depend 
on  the  question  whether  he  made  merely  a  temporary  surrender  of  his  rights  daring 
coverture,  or  abandoned  them  altogether,  as  he  was  held  to  have  done  in  this  in- 
stance.   Marshall  v.  Beallj  6  H.  70 604. 

8.  But  where  a  bequest  of  money  was  made  to  a  trustee  for  a  married  woman,  with  a 
direction  to  the  trustee  to  allow  her  to  have  some  part  of  it  occasionally,  as  she  might 
stand  in  need,  there  being  no  limitation  over  at  her  decease,  and  no  power  of  ap- 
pointment conferred,  held  that  the  fund  at  her  decease  belonged  to  the  husband  as 
the  representative  of  the  wife,  and  that,  under  the  law  of  Maryland,  his  title  was 
perfect  without  taking  administration  on  her  estate,    lb. 

4.  The  husband  may  be  the  prochein  ami  of  the  wife,  on  a  bill  in  equity  in  which  be 
has  no  interest     Bein  v.  Heath,  6  H.  228. . .  .668. 

5.  Though,  under  the  law  of  Louisiana,  the  wife  cannot  be  a  surety  for  the  husband, 
and  a  loan  contracted  for  his  benefit  in  her  name  does  not  bind  her,  yet,  if  she  in- 
duces the  lender  to  believe  the  loan  is  made  to  her,  and  for  her  benefit  exclusively, 
a  court  of  equity  will  not  aid  her  to  set  aside  a  mortgage  given  to  secure  its  pay- 
ment   lb. 

INDIANS. 

1.  Where  the  country  occupied  by  one  of  the  Indian  tribes  is  not  within  a  State,  con- 
gress may  enact  laws  to  punish  offences  conmiitted  there,  either  by  white  persons  or 
Indians.     United  States  v.  Rogers,  4  H.  567. . .  .200. 

2.  The  act  to  regulate  trade  and  intercourse  with  the  Indian  tribes,  &c.,  passed  June 
SO,  1834,  (5  Stats,  at  Laige,  729,)  by  its  25th  section,  punishes  the  crime  of  mnrder 
committed  within  the  country  assigned  to  the  Cherokees,  unless  committed  by  one 
Indian  on  another  Indian  ;  and  a  white  citizen  of  the  United  States,  who  has  been 
adopted  by  the  tribe,  and  permanently  domiciled  among  them,  is  not  an  Indian, 
within  the  meaning  of  this  exception ;  he  is  liable  to  be  tried  for  the  crime  of  mnrder 
by  the  circuit  court  of  the  United  States  for  the  district  of  Arkansas,    lb. 

Iktkrbst,  1. 

INFORMATION. 
Rbvbmub  Laws,  6-8;  Writ  of  Erbob,  8. 

INJUNCTION. 

1.  It  is  not  cause  for  enjoining  a  judgment  at  law  that  it  was  recovered  for  the  consid- 
eration of  a  sale,  and  that  the  compkunant  apprehends  a  failure  of  title  of  the  vendor, 
he  still  being  in  possession.     TVu^y  v.  Wanser,  6  H.  141 ....  889. 

2.  If  a  bill  to  enjoin  a  judgment  shows  no  sufficient  reason  why  the  defence  was  not 
made  at  law,  it  must  be  dismissed.  Oreath's  Administrator  v.  Sims,  5  H.  19% .... 
858. 
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3.  A  bUl  to  enjoin  a  judgment,  which  shows  that  the  oomphunant  had  a  good  defence 
at  law  to  a  considerable  part  of  the  claim,  bat  was  ignorant  thereof,  without  laches, 
and  that  there  was  a  combination  between  the  defendants  to  deprive  him  of  his  ri^ht 
of  offset,  is  not  demurrable.    Davis  v.  TUestony  6  H.  1 14 ... .  621. 

Bamkbupt,  1 ;  £<)UXTT,  4 ;  Patent,  8 ;  Salk,  2 ;  United  States,  1. 

INSOLVENT. 
Constitutional  Law,  2.  S. 

mTEREST. 

1.  It  is  not  a  valid  objection  to  the  payment  of  interest  on  the  purchase-money  of  wild 
lands  in  Florida,  s^r  the  day  when  the  money  became  payable,  that  the  Indians 
have  so  infested  the  country  that  habitation  and  cultivation  became  difficult ;  nor 
that  the  titie  was  questioned  and  proved  to  be  good.     Curtis  v.  InnerarUy^  6  EL  146 

•  •  •  .  Oo«. 

8.  The  civil  law  rule,  that  the  vendee  is  not  liable  for  interest,  if  he  received  no  profit 
from  the  thing  purchased,  is  confined  to  cases  of  executory-  contracts,  where  the  price 
is  payable  at  a  future  day,  and  there  is  no  stipulation  as  to  interest    lb. 

Executors,  &c.  1.  2. 

INTERNATIONAL  LAW. 
Bills  of  Exchange,  &c.  2. 

IOWA. 
Exceptions,  1 ;  Execution,  2 ;  Wbit  of  EiiBOBy  10. 

ISSUE. 
Writ  of  Error,  4. 

JEOFAILS,  STATUTE  OP. 
Writ  of  Error,  12. 

JOINT  DEFENDANTa 
Appeal,  9. 10 ;  Execution,  1 ;  Nolle  Prosequl 

JUDGMENT  AND  DECBEE. 

1.  A  decree,  made  in  the  high  court  of  chancery  in  England,  in  a  suit  wherein  an  ad- 
ministrator appointed  there  is  a  complainant^  and  an  executor  qualified  there  is 
defendant,  does  not  estop  an  administrator  appointed  in  Pennsylvania,  from  suing 
the  same  executor  qualified  in  Pennsylvania,  upon  the  same  title  asserted  in  the 
English  bill,  the  subject-matter  of  the  first  suit  being  assets  in  England,  and  of  the 
second  suit,  assets  in  Pennsylvania.    Aspden  v.  Nixon^  4  H.  467 ....  180. 

2.  After  a  circuit  court  has  adjourned  without  day,  it  cannot  set  aside  one  of  its  own 
judgments  upon  motion,  eyen  for  want  of  jurisdiction  over  the  cause ;  the  judgment 
is  binding  till  reversed  on  error.  Bank  of  the  United  Slates  t.  MosSj  6  H.  81 . . . . 
590. 

8.  An  appearance  for  a  party  not  served,  by  counsel  who  has  no  authority  to  wiuve 
process  and  defend  the  suit,  does  not  bind  the  party,  and  the  judgment  or  decree  is 
a  nullity.    Shelton  y.  Tiffin,  6  H.  168 648. 

4.  Such  want  of  authority  may  be  proved  by  the  attorney  himsel£    lb. 
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5.  If  non-astwnpsU  be  pleaded  to  an  action  of  tort,  and  the  Tordict  fbUows  the  plea,  tba 
jadgment  must  be  revened ;  for  the  plea  does  not  put  in  issue  the  substance  of  the 
declaration.     Garland  v.  Davis,  4H.  1S1....61. 

6.  An  entry,  that  **  jadgment  was  entered  fbr  the  plaintiflT  on  said  second  count,'*  fal- 
lowing a  Terdict  for  the  plaintiff  on  both  counts,  will  authorise  an  execution.  Sioch- 
ton  T.  Bishop  J  4  H.  155. . .  .65. 

7.  Circuit  courts  should  take  care  not  to  make  what  should  be  mere  interlocutory  de- 
crees so  operate  as  to  be  final,  and  compel  an  immediate  appeal  before  the  actual 
termination  of  the  litigation  in  those  courts.    Forgay  v.  Conrad,  6  H.  201. . .  .653. 

8.'  A  question  of  &ct  as  to  the  bans  of  a  judgment,  and  the  agreement  under  which  it 
was  recovered.     Gear  ▼.  Parish,  5  H.  16$.  • .  .847. 

Appeal,  1-5 ;  Attorney,  &o.  ;  Coubts  of  thk  Unitbd  States,  8 ;  Equitt,  1.4; 
Executors,  &c  2.  8 ;  Fobthooming  Bond  ;  Injunction  ;  Patent,  4 ;  Plxa]>- 
iNO,  2;  Revenue  Laws,  7;  United  States;  Writ  or  Error,  1-4. 12. 

JURISDICTION. 

A  petition  to  a  parish  court,  in  Louisiana,  for  an  injunction,  which  has  been  abandoned 
and  discontinued,  will  not  enable  the  court  to  take  jurisdiction  upon  the  answer  ot 
(he  defendant  afterwards  filed,  and  decree  the  property  in  question  to  the  defradant 
Shelton  v.  Tiffin,  6  H.  168 648. 

Courts  of  the  United  States,  1 ;  Equity,  1-8 ;  Indians  ;  Judoicsnt,  &c  2; 

Public  Lands,  6 ;  Trust,  1. 

JURY. 

Though  the  record  does  not  show  who  the  jury  were,  or  how  many,  or  whether  they 
were  sworn,  still,  the  presumption,  omnia  rite  esse  <tcta,  exists.  Stockton  ▼.  Bishop, 
4  H.  155. .  •  .65. 

Exceptions,  8. 4 ;  Revenue  Laws,  5. 

LAPSE  OF  TIME. 
BzeoutorSi  &0.  2 ;  Mistake. 

LAW  AND  FACT. 
Exceptions,  4;  Patent,  12;  Rbvevux  Laws,  6. 

LEX  LOCI 

1.  The  acceptor  residing  in  Louisiana,  and  the  indorser  in  Mississippi,  the  contract  of 
the  latter  is  to  be  governed  by  the  law  of  Mississippi ;  and  as  that  requires  preaonl- 
ment  of  the  bill  to  charge  an  indorser,  the  indorser  in  this  case  is  not  liable  without 
presentment,  even  if  the  law  of  Louisiana  dispensed  with  it.    Musson  ▼.  Lake^  4  H. 
262.... 108. 

2.  Notes  drawn  and  dated  at  Baltimore,  but  delivered  in  New  York,  in  payment  for 
goods  purchased  there,  are  payable  in,  and  to  be  governed  by  the  laws  of  New  Yo^ 
Cook  V.  Moffat,  5  H.  295. . .  .405. 

8.  Where  an  action  has  been  removed  from  the  circuit  court  in  the  county  of  Alex- 
andria, to  the  same  court  in  the  county  of  Washington,  pursuant  to  the  8th  section 
of  the  act  of  June  24,  1812,  (2  Stats,  at  Laige,  757,)  it  may  be  referred  to  arfaitra* 
tors  pursuant  to  the  laws  of  Maryland,  for  those  laws  govern  the  modes  of  proceed- 
ing after  the  removaL    Alexandria  Canal  Company  v.  Swann,  5  H.  88. . .  .815. 

Courts  of  the  United  States,  10 ;  Executors,  &c.  8 ;  Judombnt,  &c.  1 

Trust,  1. 
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LICENSE. 

CamSTITUTlONAL  LaW|  6-8. 

LIEN. 
FoRTHcoMiKa  Boin>.    , 

LIMITATIONS  OF  SUITS. 

I*  Where  one  enten  in  privity  with  the  owner,  the  statute  of  limitations  does  not  be^ 
to  run,  until  there  is  a  clear,  positive,  and  open  disavowal  of  his  title  brought  home 
to  his  knowledge.    Zeller's  Lessee  v.  Eckeri,  4  H.  289 ...  .118. 

9.  Circumstances  which  will  amount  to  such  a  disavowal.    lb. 

Public  Lands,  5 ;  Trust,  7.  8. 

LOUISIANA. 

Apfkaz.,  5;  BiLLB  OF  Exchange,  &c.  8;  Courts  or  ths  United  States,  15; 
Descent  and  Distribution  ;  Evidekos,  8  ;  Exceptions,  2 ;  Husband  and 
Wife,  5;  Jurisdiction;  Public  Lands,  1.2;  Sale;  Surety, 5;  Trust,  8. 

MANDAMUS. 

If  the  plaintiff  could  make  out  a  valid  title  to  pay,  as  an  officer  in  the  navy  of  the 
United  States,  a  mandamus  to  the  secretary  of  the  navy  would  not  lie  to  compel  its 
payment    Brashear  v.  Masan^  6  H.  92 ....  611. 

MARSHAL. 

1.  If  an  execution  creditor  authorize  a  deputy  marshal  to  receive  in  payment  of  the 
execution  other  currency  than  gold  or  nlver,  he  does  not  act  as  the  deputy  of  the 
marshal  iA  receiving  such  satisfaction,  but  as  the  agent  of  the  creditor,  and  the  mar- 
shal is  not  responsible  for  his  (aQure  to  pay  over  what  he  received.  Gwinn  t.  Bvh 
cAofuifi,  4  H.  1 ....  1. 

2.  Though  a  state  law,  providing  for  summary  process  against  a  sheriff,  for  the  reooT« 
ery  of  moneys  levied  by  him,  may  be  adopted  by  the  circuit  court  as  to  the  nuu> 
shal,  it  cannot  be  applied  to  his  sureties,  consistently  with  the  act  of  April  10, 1806, 
(2  Stats,  at  Large,  872.)     Gwin  v.  Barton,  6  H.  7. . .  .582. 

Action,  2. 

MARYLAND. 
Bills  of  Kxchakge,  &c.  1;  Husbakd  akd  Wife,  3 ;  Lex  Loci,  8;  Slates,  1. 

MASSACHUSETTS. 
Constitutional  Law,  6 ;  Mistake. 

MICHIGAN. 
Deed,  2. 

MISSISSIPPI 

Bills  or  Exchange,  &c  11 ;  Eyidbncb,  4 ;  Forthcoiono  Bond  ;  Lex  Loci,  t 

Nolle  Pbosequi. 
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MISSOUBI. 
Apfbai.,  6.  7;  FuBLZO  Lahi>b,  5-7. 

MISTAKE. 

lliat  portion  of  the  boundai^  line  between  Rhode  Mand  and  Massachuaetts,  in  dispnta 
in  this  case,  having  been  setded  by  a  joint  commission  in  1711,  whose  acts  were 
adopted  by  the  two  colonies,  it  is  too  late  now  to  disturb  this  line  of  comprocnise 
upon  an  allegation  of  mistake,  which  is  not  clearly  made  out  Rhode  Island  t. 
Massachtuetts,  4  H.  591 . . .  .210. 

Surety,  4. 

MONEY  PAID. 
Action,  1. 

MORTGAGE. 
Bankrupt,  2 ;  Dbbd  ;  Estoppel,  1 ;  Husband  and  Wife,  5  ;  SussTTy  8. 

MULTIFARIOUSNESS. 

An  objection  to  a  bill  for  mnltifarionsness  cannot  be  taken  by  the  defendant  fbr  the 
first  time,  after  answer.    Nelson  v.  Hilly  5  H.  127 ...  •  831. 

MURDER. 

Indians. 

NAVY  OF  THE  UNITED  STATES. 
Mandamus;  Texas. 

NEW  HAMPSHIRE. 
Constitutional  Law,  8. 

NEW  TRIAL. 
Writ  of  Error,  11. 

NOLLE  PROSEQUI. 

An  action  having  been  bronght  against  the  drawers  and  indorser  of  a  bill  j<nntly,  under 
a  law  of  Mississippi  adopted  by  a  rale  of  the  dbtrict  court  of  the  United  Statea 
Heldy  that  the  conrt  could  grant  leave  to  enter  a  nol,  pros,  agunst  the  drawers,  the 
wdorser  having  pleaded  severally.    McAfee  v.  Doremus^  5  H.  58 . . .  .800. 

NORTH  CAROLINA. 
Action,  2 

NOTARY. 
Bills  or  Exchange,  &c.  4. 5.  7.  8 ;  Evidence,  8. 4 ;  Witness,  1. 

NOTICE. 
Bills  of  Exchange,  &o.  8-5 ;  Slaves,  2. 

OFFICER 
Arut,  &C.;  Mandamus;  Receiver,  &c.;  Surety,  8;  Texas. 
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ORDINANCE  OP  1787. 
Slates,  7. 

PARTIES. 
Pabtnkrship;  Patent,  8.  9;  Surbtt,  5;  WitnesSi  2.  8. 

PARTITION. 
Courts  of  the  United  States,  6. 

PARTNERSHIP. 

1.  Where  one  partner  dies,  a  creditor  may  go  at  once  into  equity  for  an  account  of 
bis  assets,  and  m&y  and  should  join  the  surviving  partner,  and  the  representative  of 
another  deceased  partner.    NeUon  v.  HUl,  5  H.  127. ..  .331. 

2.  Several  distinct  creditors  may  join  in  such  a  bill ;  and  where  the  deceased  partner 
was  a  member  of  two  firms,  the  creditors  of  both  firms  may  join,  and  may  make  the 
sarviving  partners  of  both  firms,  and  the  representatives  of  any  deceased  partner 
of  either  firm,  parties  defendant    Ih. 

Account  ;  Surett,  4. 

PASSENGERS. 
Steamboats. 

PATENT. 

1.  The  18th  section  of  the  patent  act  of  July  4,  1836,  (5  Stats,  at  Large,  124,)  au- 
thorized an  extension  of  letters-patent  on  the  application  of  an  administrator  of  the 
deceased  patentee,  who  had  in  his  lifetime  disposed  of  the  entire  right  granted  by 
the  letters-patent  WUson  v.  Rousseauj  4  H.  646 ....  225.  Wilson  v.  Turner,  4  H. 
712 276. 

2.  Such  an  extension  enured  to  the  benefit  of  the  administrator  only,  as  the  repre- 
sentative of  the  deceased ;  but  persons  in  the  lawful  use  of  machines  at  the  expiration 
of  the  first  term,  may  lawfully  continue  such  use  of  those  specific  machines.  lb,  lb. 

8.  A  covenant  for  the  benefit  of  any  **  renewal "  of  a  patent,  made  in  1828,  must  be 
construed  with  reference  to  the  law  concerning  renewals  then  existing,  and  does 
not  embrace  a  new  and  distinct  right,  created  by  a  subsequent  law.    lb.  lb, 

4.  The  decision  of  the  board  of  commissioners  under  the  act  of  July  4, 1836,  §  18, 
respecting  their  own  jurisdiction,  is  not  conclusive.    lb.  lb. 

5.  Where  letters-patent  have  been  extended,  under  the  18th  section  of  the  act  of  July 
4, 1836,  the  commisioner  of  patents  may  accept  a  surrender  and  reissue  amended 
letters,  afler  the  expiration  of  the  original  term.    lb.  lb. 

6.  The  amended  letters-patent  granted  to  Wm.  W.  Woodworth,  admimstrator,  July  8, 
1845,  are  not  void  for  uncertainty,  ambiguity,  or  multiplicity  of  claim,  or  any  other 
cause  made  known  to  the  court    lb.  lb. 

7.  It  is  not  shown  that  William  Woodworth  was  not  the  original  and  first  inventor  of 
the  planing  machine  for  which  letters-patent  were  granted  to  him,  December  27, 
1828;  nor  that  the  specification  is  not  sufficiently  full  and  exact  to  satisfy  the  re- 
quirement of  the  patent  laws.     Woodworth  v.  Wilson,  4  H.  712. ..  .276. 

8.  The  assignor,  who  still  retains  an  interest  in  the  patent,  though  none  in  the  partic- 
ular territory  in  question,  may  join  as  a  complainant  in  a  bill  for  an  injunction  to 
restrain  the  violation  of  the  patent  in  that  territory.    lb. 

9.  The  grantee  of  an  extensive  right  to  construct,  use,  and  vend  two  patented  ma- 
chines within  a  specified  territory,  may  maintain  an  action  in  his  own  name  for  an 
infringement  of  the  patent  within  that  territory,  under  the  14th  section  of  the  pat- 
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ent  act  of  July  4, 1836,  (5  Stats,  at  Large,  123.)    WUsm  v.  Rousseau,  4  H.  646 .  • .  • 
225.     Wilson  y.  Turner,  4  H.  712 . . .  .276. 

10.  Under  the  patent  act  of  July  3, 1832,  §  3,  (4  Stats,  at  Large,  559,)  as  well  as  un- 
der that  of  July  4,  1836,  §  13,  (5  Stats,  at  Lai^,  122,)  no  use  of  the  thing  patented 
prior  to  a  surrender  on  account  of  a  defective  specification,  can  confer  a  right  to 
continue  the  use  after  the  reissue  of  the  letters  in  a  corrected  form.  SUmpson  v. 
West  Chester  Railroad  Company,  4  H.  380. . .  .153. 

11.  The  7th  section  of  the  act  of  March  3,  1839,  (5  Stats,  at  Large,  354,)  has  refer- 
ence to  an  original  application  for  a  patent,  not  to  its  reissue,    lb. 

12.  Whether  the  new  patent  be  for  a  substantially  different  invention  from  that  de- 
signed to  be  covered  by  the  original  patent,  is  a  question  of  fact ;  but  as  the  18th 
section  of  the  act  of  1836,  confers  on  the  commissioner  of  patents  power  to  issue 
the  renewed  patent  in  the  cases  described,  if  he  does  issue  it,  the  inquiry  afterwards 
must  be  limited  to  the  fairness  of  the  transaction.    Ih. 

18.  A  patent  for  a  machine  is  not  a  patent  for  its  product,  and  an  asdgnee^  restricted 
to  the  use  of  the  machine  within  a  particular  district,  may  sell  the  product  else- 
where.    Simpson  v.  Wilson,  4  H.  709. .  •  .275. 

14.  Where  it  is  evident,  on  the  face  of  letters-patent,  for  a  composition  of  matter,  that 
the  proportions  are  so  vaguely  stated  that  one  skilled  in  the  art  with  which  the  com- 
position is  most  nearly  connected,  could  not  make  it  by  following  the  directions 
therein  given,  without  experiment,  it  is  the  duty  of  the  court  to  declare  the  patent 
void.     Wood  V.  UnderhUl,  5  H.  1 281. 

15.  But  where  a  specific  and  clear  general  rule  is  given,  and  it  does  not  appear  to  be 
inapplicable  as  a  general  rule,  the  patent  may  be  valid,  although  it  shows  that,  ikom- 
the  varying  qualities  of  the  materials  employed,  the  general  rule  must  be  sometimes 
departed  from.    lb. 

16.  Under  the  17th  section  of  the  patent  act  of  July  4, 1836,  (5  Stats,  at  Lai^,  124,) 
if  a  writ  of  error  is  allowed  by  the  court  in  a  case  in  which  the  amount  in  dispute 
does  not  exceed  $2,000,  it  must  bring  up  the  whole  case  for  consideration,  and  can- 
not be  restricted  to  certain  questions  selected  by  the  court  Hogg  v.  Emerson^  6  H. 
437 780. 

17.  The  schedule  annexed  to  letters-patent  is  in  our  practice  part  of  the  letters,  and 
may  be  resorted  to,  to  explain  or  add  to  the  title  of  the  invention,    lb. 

18.  Different  patentable  subjects  may  be  united  in  one  patent,,  if  they  all  relate  to  the 
same  general  matter,  or  are  otherwise  connected  together,    lb. 

19.  Rules  for  construing  specifications,  and  descriptbns  of  the  things  patented 
stated,    lb. 

PAYMENT. 

If  an  agent  to  receive  payment  of  a  debt  undertakes  to  compromise  and  release  it,  and 

his  principal  refuses  to  ratify  his  act  or  to  receive  the  money,  and  gives  notice  thereof 

to  the  debtor,  and  the  money  paid  on  the  attempted  compromise  remans  in  the 

hands  of  the  agent,  it  is  at  the  risk  of  the  debtor.     Curtis  v.  Innerarity,  6  H.  146 

....632. 

United  States. 

PLEADING.      . 

1.  The  plea  of  non-assumpsit  wuves  a  plea  to  the  jurisdiction  then  on  the  record,  and 
it  is  not  error  that  no  further  nodce  was  taken  of  it  BaiUy  v.  Dozier,  6  H.  23 ...  • 
587. 

2.  Though  judgment  has  been  rendered  on  a  demurrer,  withdrawing  it»  and  going  to 
issue,  waives  it     United  States  v.  Boyd,  5.  H.  29 ... .  290. 

3.  An  allegation  that  the  plaintiff,  at  the  defendants'  request,  became  a  passenger  in  a 
certain  coach,  to  be  carried  for  a  certain  reward  to  the  defendants,  and  thereupon  it 
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their  duty  to  uso  due  care,  &c^  lays  a  sufficient  foandation  for  the  action  on  the 
case,  by  showing  a  legal  duty  to  use  due  care,  &c  Stockton  v.  Bishop^  4  H.  156 ...  • 
65. 

4.  If  no  time  is  laid  in  a  declaration,  the  defect  is  cured  by  a  verdict    lb. 

6.  Where  the  record  showed  that  two  negotiable  notes  were  declared  on  by  the  indorsee 
against  the  maker,  and  there  was  no  averment  which  showed  that  the  payee  was 
competent  to  sue  the  maker  in  a  court  of  the  United  States,  but  the  declaration  also 
contained  the  money  counts  fi>r  a  sum  largo  enough  to  cover  the  verdict  and  judg- 
ment ;  Held^  That  the  court  would  intend  either  that  the  recovery  was  not  had  on 
the  notes,  or,  if  it  were,  that  evidence  of  the  necessary  citizenship  of  the  payee  was 
given  at  the  trial.    Bank  of  the  UiiUed  Stale*  v.  Mtm^  6  U.  81 . . .  .590. 

Arbitration,  1 ;  Equity,  2 ;  Judoment,  &c.  5.  6  ;  Multifariousness  ;  Pat- 
SNTy  8.  9 ;  Practice,  1 ;  Revenue  Laws,  6.  7 ;  Slates,  4. 

POWER 
Devise,  &c 

PRACTICE. 

1.  Upon  a  reversal  for  a  defect  in  pleading,  the  case  is  remanded  to  the  circuit  coart 
for  further  proceedings;  and  there  the  pleadings  may  be  amended.  GarlafHl  v. 
Davis,  ^U.  181 51. 

2.  Motion  to  assign  a  time  for  argument  refused.    Barry  v.  Mercein,  4  H.  574 ...  •  203. 

Appeal,  6-10 ;  Appearance  ;  Attorney,  &c.  ;  Citation  ;  Courts  of  thb 
United  States,  15 ;  Dismissal  of  Suit  ;  Judgment,  &c.  2.  7 ;  Multifarious- 
ness ;  Nolle  Prosequi  ;  Sale,  2 ;  Supersedeas  ;  United  States,  2  ;  Writ 
OF  Error,  8-12. 

PRESUMPTIONS. 
Arbitration,  2;  Evidence,  5. 6 ;  Jury;  PLSADma,  5;  Rbvknub  Laws,  3. 

PROBABLE  CAUSE. 
Revenue  Laws,  4. 5. 

PROCEDENDO. 
Writ  of  Error,  8. 

PROCHEIN  AMI 
Husband  and  Wife,  4. 

PROTEST. 
Bills  of  Exchange,  &c.  7-11 ;  Evidence,  S.  4. 

PUBLIC  LANDS. 

1.  Where  the  owner  of  land  in  Louisiana,  fronting  on  the  Mississippi  River,  obtuned 
a  patent  certificate  for  back  land,  which  he  was  not  entitled  to  either  by  the  act  of 
any  public  surveyor,  or  by  his  •equitable  right  to  a  protraction  of  his  side  lines ; 
HM,  that  hb  title  was  invalid  as  against  an  adjoining  proprietor,  who  had  a  right  to 
enter  and  purchase  the  land  under  the  act  of  June  15, 1832,  (4  Stats,  at  Lai^,  584,) 
and  did  so  enter  and  purchase  the  same.    Jourdan  v.  Barrett^  4  H.  169. ... 67. 

2.  The  acts  of  March  8,  1811,  (2  Stats,  at  Large,  662,)  May  11,  1820,  (3  Stats,  at 
Large,  573,)  and  June  15, 1882,  (4  Stats,  at  Large,  584,)  concerning  back  and  double 
concessions  in  Louisiana,  as  well  as  the  Spanish  regulations  thereof,  considered.    Ih. 

8.  A  mere  private  survey,  made  to  enable  the  city  of  St.  Louis  to  present  its  claim  to 
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commons  before  the  board  of  commissioners  under  the  act  of  March  2,  1805.  (S 
Stats,  at  Lai^,  324,)  can  have  no  inilaence  on  the  title;  it  was  not  adopted  hy  the 
act  of  confirmation  of  June  13,  1812,  (2  Stats,  at  Large,  748,)  which  did  not  make 
confirmation  with  any  reference  to  any  private  surrey.  Mackay  v.  Dillon,  4  H.  431 
. .  •  -165* 

4.  The  act  of  June  IS,  1812,  confirming  common^,  &c.,  in  St  Tx>uis,  (2  Stats,  at  tar^ 
748,)  excepted  out  of  its  operation  only  lands  the  claims  whereto  had  then  been  con- 
firmed by  the  board  of  commissioners,  organized  under  the  act  of  March  2, 1805, 
(2  Stats,  at  Large,  824.)     Les  Bais  y.  Bramell,  4  H.  449 170. 

5.  One  having  an  inchoate  Spanish  title  to  land  in  Missouri,  who  had  neitiier  presented 
it  to  any  board  of  commissioners,  nor  to  the  district  court,  stood  barred  on  May  26, 
1829.    lb. 

6.  The  owner  of  such  a  claim  never  had  any  standing  in  a  court  of  justice,  tOI  con- 
ferred upon  him  by  the  political  power ;  and  as  between  two  such  claimants,  aasert- 
ing  conflicting  rights,  the  political  power  could  determine  which  should  have  title.  lb. 

7.  The  act  of  July  4,  1836,  confirming  claims  to  land  in  Missouri,  (5  Stats,  at  Large, 
126,)  excepts  from  its  operation  lands  previously  confirmed  by  act  of  congress.     lb, 

8.  A  Spanish  grant,  which  contained  no  description  or  calls,  except  snch  as  showed 
that  the  grantee  was  to  have  six  miles  square  in  a  territory  thirty  miles  by  rax,  and 

which  was  aided  by  no  legal  survey,  is  void.     United  Slates  v.  Latolon,  5  H.  10 

286. 

Appbal,  6-8 ;  Courts  of  thb  United  States,  5.  6 ;  Deed,  1 ;  Execution,  2 

Receiver,  &c. 

QUO  WARRANTO. 
Writ  of  Error,  8. 

RECEIVER  OF  PUBLIC  MONEYS. 
If  a  receiver  can  purchase  the  public  lands,  the  money  must  be  paid  over  by  him,  and 
deposited  as  the  money  of  the  government,  as  if  paid  to  him  by  third  persons ;  and 
where  he  makes  such  purchases  before  giving  a  bond,  his  sureties,  on  a  bond  after- 
wards given,  are  not  liable  for  his  &ilure  ever  to  have  had  that  money  in  hia  char- 
acter as  receiver.     United  States  v.  Boyd,  5  H.  29 ... .  290. 

Surety,  S. 

RECORD. 

Every  court  of  record  has  power,  at  a  subsequent  term,  to  amend  its  records  and  make 
them  confonn  to  and  exhibit  the  truth.    Sheppard  v.  Wilson,  6  H.  260. .  •  .676 

Citation  ;  Evidence,  8.  4 ;  Jury. 

RECOUPMENT. 
Vendor  and  Purchaser. 

REGISTRATION. 
Deed,  2 ;  Slayss,  1. 

RELEASE. 
Trust,  5. 

RETURN. 
Action,  2. 
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EEVENUE  LAWa 

1.  Tbe  8d  section  of  the  tariff  act  of  July  14, 1882,  (4  Stats,  at  Large,  588,)  is  not 
the  only  one  which  may  be  applicable  to  an  importation  of  wool,  invoiced  at  less 
than  seven  cents  per  pound,  and  not  mixed ;  under  the  7  th  section  the  collector  may 
order  an  appraisement,  and,  if  that  results  in  a  valuation  of  over  seven  cents  per 
pound,  the  ad  valorem  and  specific  duty  provided  for  by  the  act  of  May  19,  1828, 
(4  Stats,  at  Large,  270,)  must  be  levied,  the  appraisal  being  conclusive  of  the  value. 
Rankin  v.  Ho^ft,  4  H.  827 128. 

2.  It  is  to  be  presumed  that  appraisers  acted  at  the  request  of  the  collector,  if  he  levied 
the  duty  in  conformity  with  their  act ;  and,  if  there  was  no  such  request,  his  adop* 
tion  of  their  act  would  be  equivalent  to  such  request    lb. 

9.  The  4th  section  of  the  collection  act  of  1880,  (4  Stats,  at  Large,  410,)  the  14th 
section  of  the  tariff  act  of  1882,  (4  Stats,  at  Large,  593,)  and  the  66th  section  of 
the  collection  act  of  1799,  (1  Stats,  at  Large,  677,)  explained.  Clifton  v.  United 
States,  4  U.  2i2 89. 

4.  What  amounted  to  probable  cause,  under  the  71st  section  of  the  collection  act  of 
1799,  (1  Stats,  at  Large,  678.)    lb, 

5.  The  court,  and  not  the  jury,  determines  Vhether  probable  cause  for  the  prosecu- 
tion has  been  shown  under  the  71st  section  of  the  coficction  act  of  1799,  (1  Stats, 
at  Large,  678,)  and  in  this  particular  Taylor  v.  The  United  States,  8  How.  211,  is 
affirmed.    BucJdey  v.  United  States,  4  H.  251 ...  .98. 

6.  The  language  of  the  court  in  Wood  v.  The  United  States,  16  Pet  842,  which 
makes  it  necessary  that  the  information  for  a  forfeiture  of  goods  on  account  of  a  fraud- 
nlent  undervaluation  should  show  that  the  fraudulent  undervaluation  was  detected 
by  an  appraisement  directed  by  the  collector,  is  not  correct,  and  such  averments  are 
not  necessary.    lb. 

7.  An  information  for  a  forfeiture,  on  account  of  a  fraudulent  violation  of  the  revenue 
laws,  is  in  the  nature  of  a  criminal  proceeding,  and,  if  it  contain  one  good  count, 
that  will  support  the  judgment     Cl^on  y.  United  States,  4  H.  242 89. 

8.  It  is  not  a  bar  to  an  information  for  a  forfeiture  for  a  fraudulent  undervaluation,  that 
the  goods  had  been  regularly  entered,  apprised,  and  the  duties  paid,    lb, 

Etidekcb,  2.  5. 

RHODE  ISLAND. 
Constitutional  Law,  7 ;  Mistake. 

RIVER. 
Admiraltt,  1. 

SALE. 

1.  In  Louisiana,  a  creditor  cannot  treat  a  judicial  sale  as  void,  and  levy  his  execution 
on  the  property  as  still  belonging  to  the  vendor,  though  the  sale  was  made  in  fraud 
of  his  rights ;  he  must  institute  some  proper  direct  judicial  proceedings  to  set  aside 
the  sale.    Ford  v.  Douglas,  5  H.  148 . . .  .841. 

t.  Where  a  creditor  levied  his  execution  on  property  which  had  belonged  to  his  debtor, 
after  a  judicial  sale,  and,  in  his  answer  to  a  bill  for  an  injunction,  set  up  that  the  sale 
was  fraudulent,  it  was  held  that  this  answer  was  insufficient  in  Louisiana ;  but  that 
he  should  have  leave  to  file  a  cross-bill,  impeaching  the  sale.    lb. 

8.  By  the  law  of  Louisiana,  which,  having  been  adopted  by  a  rule  of  court,  governed 
the  sale  in  this  case,  made  by  the  marshal,  if  movable  property  was  sold  without  an 
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appraiflement,  at  tibe  first  bidding,  the  sale  was  T(nd.    Collier  t.  SUmhough^  €  H 

Bankrupt,  2 ;  Constitutional  Law,  6-8 ;  Deyisb,  &c  ;  Execution,  1 ;  Intuvo- 
TioN,  1 ;  Interest  \  Trust,  1-6 ;  Vendor  and  Purchaser;  Writ  or  Ebjbor,  7. 

SEISIN  AND  DISSEISIN. 
Estoppel,  1. 

SET-OFF. 
Vendor  and  Purchaser. 

SLAVES. 

1.  A  deed  of  manamiflsion,  in  Maryland,  and  in  the  ooanty  of  Washington,  in  the  Dis* 
trict  of  Columbia,  not  recorded  within  six  months  after  its  date,  is  void.  MUler  r. 
Herbert^  5  H.  72. . .  .606. 

3.  In  an  action  for  the  penalty  under  the  4th  section  of  the  act  of  February  12, 1793, 
(1  Stats,  at  Large,  302,)  respecting  fugitives  from  labor,  it  was  held:  — 
1.  That  notice  of  the  fiu^t  that  the  person  harbored  was  such  fugitive,  need  not  be 
in  writing,  nor  published  in* a  newspaper,  but  might  be  acquired  from  the  sLave  him- 
self, and  need  not  be  preceded  or  accompanied  by  a  chum.  Jones  y.  Van  Zandt, 
5H.215 866. 

8.  2.  That  taking  the  fugitive  into  a  covered  wagon,  and  driving  him  about  twelve 
miles  in  the  night,  to  aid  his  escape,  was  "  harboring  "  him  within  the  meaning  of 
the  act ;  as  is  any  overt  act  which  shows  an  intention  to  elude  the  master  or  ha 
agent,  and  is  calculated  to  attain  that  end.    lb, 

4. 3.  That  the  subsequent  recovery  of  a  slave  did  not  vary  the  prior  harboring,  or  bar 
the  action  for  the  penalty.    Jb* 

5. 4.  That  the  allegations  in  this  declaration  were  sufficient  in  the  four  particulars  ob- 
jected ta    76. 

6.  5.  That  this  law  is  constitutional,  is  among  the  setded  adjudications  of  this  court.  lb, 
7. 6.  That  the  ordinance  of  1787,  for  the  government  of  the  territory  northwest  of  the 
River  Ohio,  is  not  in  conflict  with  this  act    lb, 

SPAIN. 
Appeal,  5 ;  Public  Lands,  1.  2.  5-8. 

STATE. 

Constitutional  Law,  1. 2 ;  Counterfeiting  ;  Courts  of  the  United  States, 
1.  9 ;  Executors,  &c.  S  ;  Indians  ;  Writ  or  Error,  9. 

STATE  COURT. 

Constitutional  Law,  1.  2 ;  Courts  of  the  United  States,  4-1 1 ;  Equitt, 
1 ;  Execution,  3 ;  Foreign  Attachment  ;  Writ  of  Error,  7. 

STATUTES. 
Armt,  &c.  3  ;  Courts  of  the  Statxb,  8. 9. 

STATUTES  OP  THE  U.  S.  REFERRED  TO  IN  THIS  VOLUME. 

1769,  September  1,  Registering  Vessels,  &o.    1  Stats,  at  Laigej  55. 

License  Cases,  5  H.  504 513 
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1789,  September  24,  Judiciaiy.    1  Sikts.  at  Large,  7S. 

Shelton  0.  Tiffin,  6  H.  les 648 

For^y  V.  Conrad,  6  H.  201 653 

Perkins  v,  Fourniqaet,  6  H.  206 6d7 

■B.  9. 1 1,  pp.  77.  78 New  Jersey  Steam  Navigation  Company  v.  Merchants' 

Bank,  6  H.  844 722 

M.  9.  16,  pp.  77.  82 Waring  v,  Clarke,  5  H.  441 456 

8.  10,  p.  77 Villabolos  t».  United  States,  6  H.  81 607 

fl.  11,  p.  78 Phillips  V.  Preston,  5  H.  278 896 

United  States  Bank  v.  Moss,  6  H.  81 590 

a.  14,  p.  81 Hardeman  v.  Andenon,  4  H.  640 228 

as.  14.  25,  pp.  81.  85 Hunt  v.  Palao,  4  H.  589 208 

as.  14.  83,  pp.  81.  91 In  the  Matter  of  Metzger,  5  H.  176 348 

a.  22,  p.  84 Sheppard  v.  Taylor,  5  H.  210 362 

aa.  22.  25,  pp.  84.  85 Barry  0.  Mercein,  5  H.  103 827 

aa.  22.  32,  pp.  84.  91 Garland  v.  Davis,  4  H.  131 51 

Stockton  V.  Bishop,  4  EL  165 65 

a.  24,  p.  85 Mayberry  v,  Thompson,  5  H.  121 880 

a.  25,  p.  85 Bachanan  v.  Alexander,  4  H.  20 10 

Maney  0.  Porter,  4  H.  55 19 

Jourdan  v.  Barrett,  4  H.  169  67 

Mackay  0.  Dillon,  4  H.  421 165 

Downes  0.  Scott,  4  H.  500 186 

Walker  0.  Taylor,  5  H.  64 802 

Commercial  Bank  of  Cincinnati  0.  Buckingham's  Ex- 
ecutors, 5  H.  317 416 

License  Cases,  5  H.  504 518 

Collier  0.  Stanbrough,  6  H.  14 585 

Houston  0.  City  Bank  of  New  Orleans,  6  H.  486 790 

West  River  Bridge  Company  0.  Dix,  6  U.  507 793 

a.  80,  p.  88 Dick  0.  Runnels,  5  H.  7 285 

as.  32.  84,  pp.  91.  92 Taylor  0.  Benham,  5  H.  288 877 

1790,  April  10.  Useful  Arts.    1  Stats,  at  Large,  109. 

■.8,  p.  Ill Hogg  0.  Emerson,  6  H.  437 780 

1790,  May  26,  Authentication  of  Records.    I  Stats,  at  Large,  122. 

Stacy  V.  Thrasher,  6  H.  44 596 

1792,  May  8,  Process  in  Courts  of  the  United  States.    1  Stats,  at  Large,  275. 
f.  9,  p.  278 Sheppard  0.  Wilson,  5  H.  210 862 

1798,  February  12,  Fngitiyes  from  Justice,  &c    1  Stats,  at  Large,  302. 
as.  8. 4,  pp.  302.  305 Jones  0.  Van  Zandt,  5  H.  215 36$ 

1793,  February  18,  Enrolling  Vessels,  &c.    1  Stats,  at  Large,  305. 
iL  14,  p.  309 'License  Cases,  5  fl.  504 618 

1798,  February  21,  Useftil  Arts.    1  Stats,  at  Large,  318. 

Stimpson  0.  West  Chester  Railroad  Co.  4  H.  380*  •  •  •158 
ft.  8,  p.  321 Hogg  0.  Emerson,  6  H.  437 780 

1794,  May  22,  Prohibiting  Exportation  of  Arms.    1  Stats,  at  Large,  369. 

Waring  0.  Clarke,  5  JBL  441 456 

New  Jersey  Steam  Navigation  Company  0.  Merchants' 
Bank,  6  H.  844 72S 


864  INDEX. 

1797,  March  8,  Settlement  of  ^counts  ifith  United  States.    1  Stats,  at  Lai^ge,  518. 

Gratiot  v.  United  States,  4  H.  80 27 

1799,  March  2,  Duties.    1  Stats,  at  Large,  627. 

ss.  66.  71,  pp.  677.  678 Clifton  v.  United  States,  4  H.  242 89 

Buckley  v.  United  States,  4  H.  251 98 

1300,  May  10,  Sale  of  Public  Lands  Northwest  of  the  Ohio.     2  Stats,  at  Laiige,  75. 
SB.  6. 10,  pp.  75.  77 United  States  v,  Boyd,  5  H.  29 290 

1801,  February  IS,  Courts  of  the  United  States.    2  Stats,  at  Large,  89. 

fc  ll,p.  92 Waring  v.  Clarke,  6  H.  441 456 

1801,  February  27,  District  of  Columbia.    2  Stats,  at  Large,  lOS. 

Van  Ness  v.  Van  Ness,  6H.  62 600 

1802,  March  16,  Military  Peace  Establishment    2  Stats,  at  Laig8i  182. 

t.  27,  p.  187 Gratiot  v.  United  States,  4  H.  80 27 

1802,  April  29,  Judiciary.    2  Stats,  at  Large,  156. 

B.  6,  p.  159 United  States  v.  Briggs,  5  H.  208 860 

Nesmith  v.  Sheldon,  6H.41 595 

1808,  March  8,  Public  Lands  South  of  Tennessee.    2  Stats,  at  Large,  229. 
a.  4,  p.  280 United  States  i?.  Boyd,  5  H.  29 290 

1808,  March  8,  Judiciary.    2  Stats,  at  Lai^,  244. 

Villabolos  v.  United  States,  6  H.  81 607 

Forgay  v.  Conrad,  6  H.  201 658 

Perkins  ».  Fourniquet,  6  H.  206 657 

1805,  March  2,  Orleans  Land  Claims.    2  Stats,  at  Large,  824. 

Mackay  v.  Dillon,  4  H.  421 165 

Les  Bois  v.  Bramell,  4  H.  449 170 

I.  7,  p.  829 Jourdan  v  Barrett,  4  H.  169 67 

1806,  February  28,  Non-Litercourse  with  St  Domingo.    2  Stats,  at  Large,  851. 

New  Jersey  Steam  Navigation  Company  v.  Merchants' 

Bank,  6  H.  844 722 

1806,  February  28,  Surreyor-Greneral  of  Louisiana.    2  Stats,  at  Large,  852. 

Jourdan  v.  Barrett,  4  H.  169 67 

Mackay  v.  Dillon,  4H.421 165 

1806,  April  10,  Marshals'  Bonds.    2  Stats,  at  Large,  872. 

Gwin  V.  Barton,  6  H.  7 582 

1806,  April  21,  Orleans  Lands  Claims.    2  Stats,  at  Large,  891. 

f.  9,  p.  898 Jourdan  v.  Barrett,  4  H.  169 67 

1807,  March  8,  Orieans  Lands  Claims.    2  Stats,  at  Large,  440. 

Jourdan  v.  Barrett,  4  H.  169 67 

a.  4,  p.  441 Les  Bois  v.  Bramell,  4  H.  449 170 
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1809,  March  8,  Treasury,  &c.    2  Stats,  at  Large,  585. 
■>  IfPi.  585 Brashear  v.  Mason,  6  H.  92 ••611 

1811,  March  8,  Orleans  Land  Ckums.    2  Stats,  at  Large,  662. 

Jourdan  v.  Barrett,  4  H.  169 67 

1812,  April  25,  Louisiana  Land  Claims.     2  Stats,  at  Large,  718. 

Jourdan  r.  Barrett,  4  H.  169 6T 

1812,  June  18,  Missouri  Land  Claims.    2  Stats,  at  Large,  748. 

Mackay  v.  Dillon,  4  H.  421 165 

.  Les  Bois  v,  Bramell,  4  H.  449 170 

1812,  June  24,  To  amend  the  Laws  in  District  of  Columbia.    2  Stats,  at  Lai^,  755. 
a.  8,  p.  757 Alexandria  Canal  Company  v.  Swann,  5  H.  88 815 

1818,  June  19,  Fisheries.     8  Stats,  at  Large,  2. 

Waring  v.  Ckrke,  5  H.  441 456 

1816,  April  10,  United  States  Bank.    3  Stats,  at  Large,  266. 

B.  15,  p.  274 United  States  v.  Bank  of  United  States,  5  H.  882 429 

8S.  18.  1 9,  p.  275 Fox  r.  Ohio,  5  H.  410 447 

1817,  March  8,  Settlement  of  Public  Accounts.    8  Stats,  at  Lai*ge,  866. 
88.  8.  9,  p.  876 Brashear  v.  Mason,  6  H.  92 611 

1818,  April  20,  Direct  Taxes.    8  Stats  at  Laige,  441. 
s.  8,  p.  448 Planters'  Bank  v.  Sharp,  6  H.  801 697 

1820,  April  24)  Public  Lands.    8  Stats,  at  Large,  566. 
M.  8.  8,  p.  566 United  States  v.  Boyd,  5  H.  29 290 

1820,  May  11,  Louisiana  Land  Claims.    8  Stats,  at  Large,  578. 

Jourdan  v.  Barrett,  4  H.  169 67 

1822,  March  16,  Execution  of  Laws  in  Missouri.     8  Stats,  at  Large,  658. 

YiUabolos  v.  United  States,  6  H.  81 607 

1822,  May  7,  Treasury,  &c.    8  Stats,  at  Large,  688. 
s.  8,  p.  89 Brashear  t;.  Mason,  6  H.  92 611 

1824,  May  26,  Missouri  Land  Claims.    4  Stats,  at  Lai^,  52. 

Mackay  v,  Dillon,  4  H.  421 165 

YiUabolos  v.  United  States,  6  IL  81 607 

SB.  2.  6,  pp.  58.  54 United  States  v.  Lawton,  6  H.  10 286 

8.  5,  p.  54 Les  Bois  v.  Bramell,  4  H.  449 170 

a.  9,  p.  55 United  States  v.  Curry,  6  H.  106 617 

•.11 De  Armas's  Heirs  v.  United  States,  6  H.  103 615 
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1824,  May  26,  Ck>urt8  of  United  States  in  Louisiana.    4  Stats,  at  Large,  62. 

Phillips  V.  Preston,  5  H.  278 896 

1825,  March  8,  Post-Office.    4  Stats,  at  Large,  102. 

Fox  V.  Ohio,  6  a  410 447 

1825,  March  8,  Crimes  v.  United  States.    4  Stats,  at  Large,  115. 
m.  17.  26,  pp.  119.  122 Fox  ».  Ohio,  6  H.  410 447 

1826,  May  22,  Belief  of  Phineas  Underwood,  &c.    6  Stats,  at  Large,  355. 
•.  2,  p.  855 Les  Bois  v.  Bramell,  4  U.  449 170 

1828,  May  19,  Duties.    4  Stats,  at  Large,  270. 

Bankin  v.  Hoyt,  4  H.  827 128 

1828,  May  19,  Process  in  Courts  of  the  United  States.    4  Stats,  at  Large,  278. 

Smyth  V.  Strader,  4  H.  404 157 

Gwin  V.  Barton,  6  H.  7 583 

1828,  May  28,  Florida  Land  Claims.    4  Stats,  at  Large,  284. 
•fc  6.  7,  p.  285 Villabolos  u.  United  States,  6  H.  81 607 

1828,  May  24,  Missouri  Land  Claims.    4  Stats,  at  I^rge,  298. 

Les  Bois  v,  Bramell,  4  H.  449 1 70 

1880,  May  26,  Alexandria  Canal  Company.    6  Stats,  at  Large,  419. 

Alexandria  Canal  Company  v.  Swann,  5  H.  83 315 

1830,  May  28,  Duties.    4  Stats,  at  Large,  409. 

Buckley  v.  United  States,  4  H.  251 98 

B.  2,  p.  409 Bankin  v.  Hoyt,  4  H.  327 128 

s.  4,  p.  410 Clifton  v.  United  States,  4  H.  242 KJ* 

1830,  May  29,  Preemption.    4  Stats,  at  Large,  420. 
t.  2,  p.  420 Downes  v,  Scott,  4  H.  500 J87 

1831,  January  27,  Missouri  Land  Claims.    4  Stats,  at  Large,  435. 

Les  Bois  v.  Bramell,  4  H.  449 170 

1831,  March  2,  Destroying  Timber.    4  Stats,  at  Large,  472. 

United  States  v.  Briggs,  5  H.  208 360 

18S1,  March  3,  Land  Surveyor  of  Louisiana.    4  Stats,  at  Large,  492. 

Jourdan  r.  Barrett,  4  H.  169 67 

1832,  June  15,  Entry  of  Back  Lands  in  f^ouisiana.    4  Stats,  at  Large,  534. 

Jourdan  v.  Barrett,  4  H.  169 6T 

1832,  July  3,  Patents.    4  Stats,  at  Large,  559. 

Wilson  V,  Rousseau,  4  H.  646 225 

«.  8,  p.  559 Stimpson  v.  West  Chester  Railroad  Co.  4  EL  380 153 
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« 

1832,  July  9,  Missouri  Land  Chums.    4  Stats,  at  Large,  565. 

Les  Bois  v,  Bramell,  4  IL  449 170 

1832,  July  18,  Convention  ivith  France.    4  Stats,  at  Large,  574. 

United  States  v.  Bank  of  United  States,  5  H.  382-  •  •  429 

1832,  July  14,  Duties.    4  Stats,  at  Large,  583. 

M.  I.  2.  7.  14,  pp.  583.    i  ^     , . 

^gj     ggj ;   _ S  Rankin  r.  Hoyt,  4  H.  327 128 

M.  7. 8. 14,  pp.  591. 592.  593*  Clifton  v.  United  States,  4  H.  251 98 

Buckley  v.  United  States,  4  H.  327 128 

« 

1832,  July  14,  Bonndar}'  of  Ohio.    4  Stats,  at  Large,  596. 

Gratiot  V.  United  States,  4  H.  80 97 

1832,  July  14,  Government  of  Florida.    4  Stats,  at  Large,  600. 

Hunt  V,  Palao,  4  U.  589 208 

1833,  March  2,  Land-Offices.    4  Stats,  at  Large,  653. 
8.  5,  p.  653 United  States  i;.  Boyd,  5  H.  29 290 

1834,  June  SO,  Intercourse  with  Indians.    4  Stats,  at  Large,  729. 
a.  25,  p.  733 United  States  v.  Rogers,  4  H.  567 200 

1835,  February  24,  Entry  of  Back  Lands  in  Louisiana.    4  Stats,  at  Large,  758. 

Jourdan  v.  Barrett,  4  H.  169 67 

1836,  July  4,  Useful  Arts.     5  State,  at  Large,  117. 

Wood  r.  Underhill,  5  H.  1 ...' 281 

8S.  5.  17,  pp.  119.  124 Hogg  V.  Emerson,  6  H.  437 780 

Wilson  V.  Rousseau,  4  H.  646 225 


I.  10.  11.  13.  14.  18,  pp.) 


121.122.  123.  124 ) 

s.  13,  p.  122 Stimpson  t7.  West  Chester  Railroad  Co.  4  H.  380 153 

1836,  July  4,  Missouri  Land  Claims.     5  State,  at  Large,  126. 

Mackay  ».  Dillon,  4  H.  421 165 

1887,  January  26,  Admission  of  Michigan  in  the  Union.    5  Stats,  at  Large,  144. 

Scott  p.  Jones,  5  H.  343 420 

1837,  March  2,  Pilots.    5  State,  at  Large)  153. 

License  Cases,  5  H.  504 513 

1837,  March  3,  Port  Madison,  &c.    5  Stats,  at  Large,  178. 

Levi  V.  Thompson,  4  H.  1 7 8 

1837,  March  3,  Choo.taws.    5  State,  at  Large,  180. 

Maney  v.  Porter,  4  H.  55 10 

1837«  March  3,  Resolution  Pension  to  Mrs.  Decatur.    5  Stats,  at  Large,  199. 

Brasiiear  i*.  Mason,  6  H.  92 611 

73* 
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1838,  June  12,  Division  of  Wisconsin,  Iowa.    5  Stats,  at  Large,  235. 

Sheppard  v.  Wilson,  6  H.  2G0 676 

t.  9, p.  237 Sheppard  v,  Wilson,  6  H.  210 362 

Miner's  Bank  v.  United  States,  5  H.  213 676 

1838,  July-  7,  Security  of  Passengers  in  Steam  Vessels.    5  Stats,  at  Lai^e,  304. 
SB.  2.  9. 12.  13,  pp.  304.  306 -New  Jersey  Steam  Navigation  Company  o. Merchants' 

Bank,  6  H.  344 722 

•B.  10.  ll.p.  806 Waring  v,  Clarke,  6  H.  441 456 

1839,  February  6,  District  Courts  of  United  States  in  Alabama.    5  Stats,  at  Lai^ 

315. 

t.  9,  p.  316 Mayberry  o.  Thompson,  5  H.  121 830 

1839,  March  3,  Useful  Arts.    5  Stats,  at  Large,  353. 
t.  7, p.  354 Stimpson  v.  West  Chester  Railroad  Co.  4  H.  380  ---IdS 

1840,  July  4,  Judiciary.    5  Stats,  at  Large,  392. 
I.  3,  p.  393 Mayberry  r.  Thompson,  5  H.  121 330 

1841,  Bankruptcy.    5  Stats,  at  Large,  440. 

Spalding  r.  New  York,  4  H.  21 12 

Bridges  V.  Armour,  5  H.  91 320 

Pulliam  V.  Christian,  6  H.  209 659 

Houston  V,  City  Bank  of  Now  Orleans,  6  H.  486 790 

1842,  August  29,  Navy  Ration.     5  Stats,  at  Large,  546. 

License  Cases,  5  H.  504 513 

1842,  August  80,  Revenue  from  Imports.     5  Stats,  at  Large,  548. 

Rankin  v.  Hoyt,  4  H.  827 128 

t.  28,  p.  566 License  Cases,  5  H.  504 513 

1843,  February  18,  Resolution,  Water-Rotted  Hemp.    5  Stats,  at  Large,  648. 

License  Cases,  5  H.  504 5i:J 

1843,  March  3,  Security  of  Passengers  in  Steam  Vessels.    5  Stats,  at  Laige,  626. 

Waring  V.  Clarke,  5  H.  441 456 

New  Jersey  Steam  Navigation  Company  9.  Merchants' 
Bank,  6  H.  344 722 


1844,  June  17,  Louisiana  Land  Claims.    5  Stats,  at  Large,  676. 

De  Armas's  Hairs  v.  United  States,  6  H.  103 615 

United  States  v.  Curry,  6  H.  106 617 

United  States  v.  Mclntyre,  6  H.  605 836 


1845,  February  26,  Appropriations.    5  Stats,  at  Lai^,  722. 

Rankin  o.  Hoyt,  4  H.  327 12J* 
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1845,  February  26,  Jurisdiction  of  District  Courts  over  Lakes,  &c.    5  Stats,  at  Large, 

726. 
Waring  p.  Clarke,  6  H.  441 466 

1845,  Febroary  26,  Extension  of  Patent  to  Wm.  Wood  worth.    6  Stats,  at  Large,  9S6. 

Wilson  V.  Rousseau,  4  H.  646 225 

1845,  March  1,  Resolution,  Admission  of  Texas  into  the  Union.   5  Stats,  at  Large,  797. 

Brashcar  t;.  Mason,  6  H.  92 611 

1845,  March  8,  Admission  of  Florida  into  the  Union.    5  Stats,  at  Large,  742. 

Bradford  v.  Williams,  4  H.  576 205 

1846,  July  SO,  Duties.    9  Stats,  at  Large,  42. 

License  Cases,  5  H.  504 513 

1847,  Febroary  22,  Appellate  Jurisdiction,  Supreme  Court  of  the  United  States. 

9  Stats,  at  Large,  128. 

Sheppard  p.  Wilson,  5  H.  210 362  n. 

Sheppard  v.  Wilson,  6  H.  260 676 

1848,  February  22,  Appellate  Jurisdiction  Supreme  Court  of  the  United  States. 

9  Stats,  at  Large,  211. 

Sheppard  v.  Wilson,  5  H.  210 362  n. 

Sheppard  t7.  Wilson,  6  IL  260 676 

STEAMBOATS. 

The  act  of  July  7,  1888,  (5  Stats,  at  Large,  304,)  providing  for  the  better  security  of 
the  lives  of  passengers,  is  obligatory  upon  the  owners  and  masters  of  steamers  navi- 
gating the  waters  of  the  River  Mississippi  ninety-five  miles  above  l*}ew  Orleans. 
Waring  v.  Clarke^  5  H.  441 456. 

ST.  LOUia 
Public  Lands,  3.  4. 

SUPERSEDEAS. 

Under  the  14th  section  of  the  judiciary  act,  of  1789,  (1  Stats,  at  Lat^e,  81,)  this  court 
has  power  to  issue  a  supersedeas  to  an  execution  of  the  circuit  court,  issued  on  a 
judgment  which  the  defendant  is  seeking  to  reverse  by  a  writ  of  error  in  this  court ; 
and  the  power  will  be  exerted,  where,  without  fault  on  his  part,  the  defendant  has 
lost  the  benefit  of  the  supersedeas  in  the  circuit  court,  by  the  case  having  been  dock- 
eted and  dismissed  here,  and  another  writ  of  error  has  been  sued  out  Hardeman 
T.  Anderson^  4  H.  640. . .  .223. 

SURETY. 

1.  Voluntary  forbearance  toward  the  principal  debtor,  which  the  creditor  is  at  liberty, 
at  any  time,  to  terminate,  will  not  dischai*ge  a  surety.  Creaih's  Administrator  t. 
Sims,  5  H.  192 353. 

2.  Taking  a  mor^^age  from  the  principal  debtor,  as  to  wluch  time  is  given  for  payment, 
but  which  18  only  a  collateral  security  for  the  debt,  and  there  being  no  agreement 
for  a  valuable  consideration  to  give  time  to  the  debtor  personally,  does  not  discharge 
the  sureties.     United  Stales  v.  Hodge,  6  H.  279. . .  .681. 
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8.  The  account  rLMidered  to  the  government  by  an  officer,  do  not  conclude  hissnretiei' 
they  may  show  he  has  charged  himself  with  moneys  he  never  received  Uhiiea 
States  V.  Boi/d,  6  H.  2J). . .  .290. 

4.  Where  a  note  was  made  by  one  partner  and  third  persons  payable  to  himself  and 
his  copartner,  in  an  action  by  the  latter  against  the  third  persons  it  was  held  that, 
if  they  were  sureties,  the  pljuntiff  would  not  be  permitted  to  prove  that  the  name  of 
the  copartner  was  inserted  by  mistake,  as  this  would  vary  the  contract  of  the  sure- 
ties.    McM token  v.  Webb,  6  H.  292 689. 

5.  In  Louisiana,  the  sureties  on  a  bond  may  be  sued  without  their  principal.  Untied 
States  V.  Hwlge,  6  H.  279 681. 

Action,  1 ;  Husband  and  Wife,  5 ;  Marshal,  2 ;  Receiver,  Slc 

TEXAS. 

Fhe  stipulation  contained  in  the  joint  resolution  of  congress  of  March  1, 184.5,  (5  Stat»» 
at  Large,  797,)  concerning  the  admission  of  Texas  into  the  Union,  which  speaks  of 
a  cession  of  the  ^*  navy  "  of  Texas  to  the  United  States,  referred  exclusively  to 
ships  and  their  equipment,  stores,  armament,  and  other  material,  and  not  to  their 
officers,  who  were  not  designed  to  be  made  officers  of  the  navy  of  the  United  Statet. 
Brashear  y.  Mason^  G  H.  92. . .  .611. 

TIME. 
Pleading,  4. 

TITLE  OF  CASE. 
Dismissal  of  Suit. 

TREATY. 
Habeas  Corpus. 

TRESPASS. 
Arbitration. 

TRUST. 

1.  Where  an  executor,  pursuant  to  directions  in  the  will,  which  the  testator  had  power 
to  give,  {<old  land  held  by  the  testator  in  trust,  and  received  the  proceeds,  be  is 
accountable  to  the  ceatuis  que  trust  in  the  State  where  he  resides,  though  the  will  has 
not  been  proved  there ;  and  he  cannot  set  up,  that  not  having  recorded  or  proved 
the  will  in  the  State  where  the  land  lay,  he  had  no  power  to  sell.  Taylor  v.  Benham^ 
5  H.  2:i:5 ....  377. 

2.  A  purchase  by  an  executor,  through  a  third  person,  of  property  of  the  testator,  is 
fraudulent  and  void,  though  the  sale  was  at  public  auction,  judicially  ordered,  and 
the  result  of  the  evidence  is  that  a  fair  price  was  paid.  Michowl  v.  Girod,  4  H. 
i)0'i} ....  188. 

t'3.    I'his  po.xition  is  as  well  founded  in  the  law  of  Louisiana  as  in  that  of  England     lb. 
4 .  The  civil  law  on  the  subject  examined.     lb, 

6.  Acfiuittances  given  by  some  of  the  cestuis  que  trust,  without  full  knowledge  of  the 
fraud  which  had  been  practised,  do  not  bar  them.     lb, 

6.  A  tru:$tee  is  liable  for  damages  for  neglect  in  not  receiving  more  money  from  the 
.sale  of  land,  only  in  cases  of  wilful  default,  or  very  supine  negligence.  Tai^  v. 
Benham,  5  H.  233 877. 

7.  The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  trustee  who  has  re- 
ceived money  for  his  cestui  que  trust,  until  a  demand  and  refusal.     lb. 
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8.  Within  what  time  a  constructive  trust  will  be  barred,  must  depend  on  the  circum- 
stances of  each  case.    Michoud  v.  Girod^  6  H.  508 ....  188. 

Devise,  &c. 

TRUSTEE  PROCESS. 
Foreign  Attachment. 

UNITED  STATES. 

1.  The  United  States  cannot  be  sued  by  a  bill  in  equity,  to  enjoin  a  judgement  l>y 
reason  of  its  having  been  paid.     United  States  v.  M^Lemore,  4  H.  286 ....  117. 

2.  But  the  circuit  court  in  which  the  judgment  was  recovered,  may,  on  motion,  inquii-e 
into  the  fact  of  payment,  and.  if  found,  may  quash  the  execution,  and  enter  mtia- 
faction  on  the  judgment.     lb, 

Affbal,  6.  7 ;  Costs  ;  Counterfeitino  ;  Foreign  Attachment  ;  Indians. 

USAGE. 
Custom,  &c 

VENDOR  AND  PURCHASER. 

A  purchaser  in  possession  under  the  vendor,  who  buys  up  a  better  outstanding  title, 
oannot  set  it  up  to  defeat  the  vendor^s  right  to  the  purchase-money,  he  can  only 
recoup  what  he  has  fairly  paid.     Bush  v.  Marshall,  6  H.  284 ....  684. 

Injunction,  1 ;  Interest. 

VERDICT. 
Judgment,  &c.  5.  6 ;  Plbadino,  4. 

WAIVER. 
Affxabangb;  Multifariousness;  Pleading,  1.  2;  Writ  of  Error,  1L 

WARRANTY. 
Estoppel,  2. 

WAY. 

Ck>KSTITUTIONAL  LaW,  6. 
WILL. 

Trust,  1. 

WITNESS 

1.  A  notary  is  a  competent  witness  to  prove  his  own  acts  in  presenting  a  note  for  pay- 
ment, &c.,  though  liable  to  the  plaintiff  for  negligence.  Cookendorfer  v.  Preston, 
4  H.  317  ... .  124. 

2.  A  party  to  a  negotiable  note,  cannot  impeach  it  by  his  testimony ;  d  foiiiari,  if  he 
be  also  a  party  to  the  record.     Smyth  v.  Strader,  4  H.  404 ....  157. 

8.  A  party  plaintiff,  who  has  become  bankrupt,  and  received  his  discharge,  is  not  a 
competent  witness.     1,  Because  a  party  to  the  record;   2.  Because  interested  to 
avoid  a  liability  for  costs,  from  which  his  certificate  would  not  release  him,  and  tf> 
increase  the  fund  in  which  he  has  a  resulting  interest.     Bridges  v.  Armour,  5  H.  9  i 
. . .  820. 

Evidence,  8 ;  Judgment,  &c.  4. 
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WOODWORTH. 
Patent,  6.  7. 

WRIT  OF  ERROR. 

1.  A  writ  of  error  does  not  lie  upon  a  judgment  of  a  court  of  appeals,  reyernng  a 
judgment  of  an  inferior  court,  and  remanding  the  case  for  further  proceedings ;  it  is 
not  a  final  judgment.    Brown  v.  Union  Bank  of  Florida^  4  H.  465. ...  179. 

2.  A  decree  of  a  court  of  appeals  in  favor  of  a  complainant,  but  remanding  the  case 
to  an  inferior  court  for  further  proceedings,  is  not  final,  and  no  writ  of  error  lies  to 
this  court.     Pepper  v.  Dunlap,  5  H.  51 299. 

8.  An  inferior  court  gave  judgment  on  a  demurrer  against  the  defendant,  in  an  infor- 
mation in  the  nature  of  a  quo  warranto ;  the  defendant  removed  the  case  to  the 
superior  court,  where  the  judgment  was  affirmed,  and  d^  procedendo  awarded ;  hdd, 
that  this  was  not  a  final  judgment  upon  which  a  writ  of  error  would  lie  to  this  court 
Miners*  Bank  of  Dubuque  v.  United  States,  5  H.  218. . .  .864. 

4.  An  order  of  the  circuit  court  for  the  District  of  Columbia,  to  certifj  to  the  orphans' 
court  the  finding  of  the  jury  upon  an  issue  sent  out  of  that  court  for  trial,  is  not  a 
final  judgment  upon  which  a  writ  of  error  lies  to  this  court  Van  Ness  v.  Van  Ness^ 
6  U.  62 600. 

5.  A  writ  of  error  does  not  lie,  to  reexamine  the  judgment  of  a  circuit  court,  on  a 
writ  of  habeas  corpus  ad  subjiciendum,     Barry  v.^Mercein,  5  H.  103 .327. 

6.  The  refusal  of  the  circuit  court  to  continue  a  cause  cannot  be  assigned  for  error. 
Sims  V.  Hundley,  6  H.  1 . . .  .580. 

7.  A  writ  of  error  to  a  state  court  lies,  under  the  25th  secdon  of  the  judiciary  act  of 
1789,  (1  Stats,  at  Large,  85,)  where  the  plaintiff  in  error  claimed  title  under  sale  by 
a  marshal  of  the  United  States  upon  process  from  a  court  of  the  United  States,  and 
the  decision  was  against  that  title.     Collier  v.  Stanbrough,  6  H.  14. . .  .585. 

8.  A  writ  of  error  to  a  circuit  court,  to  remove  a  record  in  a  case  carried  thither  from 
the  district  court  for  the  northern  district  of  Alabama,  under  the  act  of  February 
6,  1839,  (5  Stats,  at  Large,  316,  §  9,)  can  issue  only  in  those  cases  in  which  it  may 
issue  when  casi's  are  carried  to  the  circuit  from  the  district  courts,  under  the  judiciary 
act  of  1789,  and  by  the  act  of  July  4,  1840,  (5  Stats,  at  Large,  392,)  which  gave  a 
writ  of  error  from  this  court  in  such  cases.  Mayberry  v.  Thompson,  5  H.  121 ... . 
330. 

9.  A  writ  of  error  to  the  court  of  appeals  of  the  territory  of  Florida,  having  been 
docketed  and  dismissed.  Held,  1.  That  notwithstanding  the  admission  of  Florida 
into  the  Union,  as  a  State,  the  clerk  of  that  court  had  power  to  certify  the  record. 
2.  That,  under  the  special  circumstances,  it  was  proper  to  restore  the  cause  to  the 
docket.    Bradford  v,  Williams,  4  H.  576. . .  .205. 

10.  Under  the  act  of  June  12,  1838,  ^  9,  (5  Stats,  at  Large,  237,)  the  clerk  of  the 
superior  court  of  the  territory  of  Iowa  could  issue  a  writ  of  error  to  bring  a  record 
of  that  court  hither,  and  the  chief  justice  could  sign  the  citation.  Sheppard  v.  ITti- 
son,  5  U.  210 362. 

1 1.  A  motion  for  a  new  trial  is  not  a  waiver  of  a  writ  of  error,  and  though  there  is  a 
rule  to  that  effect  in  some  circuits,  effect  can  be  given  to  it  only  by  requiring  the 
party  to  waive  his  right  on  the  record,  before  hearing  his  motion.  United  States  ▼. 
Hodge,  6  H.  279 681. 

12.  On  a  writ  of  error,  the  declaration,  plea,  and  finding  must  be  taken  together;  and 
if  from  these  it  appears  that  the  judgment  is  according  to  the  right  of  the  cause  and 
matter  in  law,  then  all  defects  of  form  are  to  be  disregarded,  and  the  judgment  must 
stand,  as  required  by  the  82d  section  of  the  judiciary  act  of  1789,  (1  Stats,  at 
Large,  91.)     Stockton  v.  Bishop,  4  H.  155 65. 

Attornky,  &f. ,  Citation;  Couut8  of  the  United  States,  2.8;  Exckptiovs, 

2;  Patent,  16;  Pleading,  1;  Supebsedkas. 
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